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SCHEDULE 


r  ffTATB  BBFORTS  FROM  WHICH  CASES  HAVK  SEEK  6ELBCTKD 
FOR  THK  AHBBICAN  RBPORT& 


The  Ttdomee  of  8ut«  Report*   ar«  in  p«r«nUi«sis,  and  lite  rolniiMS  of 
American  Reports  in  heary  letter. 

Aletwma(44i  4     iTjift;  (4fi)  7;  (47)  II;  (46)  17;  (4S,  60)  20;  (61,  52)  M; 

(53,54,3.-,    (  .\56)28;(58)21lur>!),60)»l;(01)«8;(62)Mi(63)»; 

(64)  ft^       h,)  S9;   (96)41;  (P>7)  42;  (68,  6B)14i   (71)46;  (72)47; 

(73,71   4;t     :U51i  (76)62;  (771  64. 
ArkKisM(2E,l    iji,    7.  (27)11;  (■-'«!  18;  (29,30)21;  (31)  26;  (32)»i 

(33)  S4     (   ii:t6;  (35)87;  iM)  M;  (87)40;  (88)42;  (89)  48;  (40^ 

41.  42i  4s.  (4!,  44)61. 
Buter(Tent,  ,  111  35;  (2)Docuee;   (3,4)27;   (6)80;    (6,T)S2;   (8)86; 

fB}40. 
Bush  (Ky.)  (7)  8,  |S)S;  (9)  15;  (10)  W;  (11)21;  (12)  28;  (13)26;  (14)29. 
Geliforais  (39)  2,  (40)  6;  (41,  42)  10;  (43,  44,  45,  46)  18;  (47,  48)  17,  (49, 

50)  19;  (51)  21;  (52)  28;  (53)  81 ;  (54)  85 ;  (65)  86;  (86)88;  (57)  40; 

(08)41;  irm  48;  (60,  61)44;  (6S)46;(63,  64)  49;  (60)62. 
Colorado  (1)  « ,    (L',3>26;  (4)84;  (0)40;  (6)46;(7)49;  (8)64. 
Connecticut  (!'.)  4:    (37,38)8;    (39)12;    (40)18;    (41,42)19;    (43)21; 

(44)  2«,  (45)  29;  (48)  88  ;  (47)  86;  (48)  40;  (46)  44;  (80)  47;  (SI) 

60;  (S2)  63. 
norida(13)  7:  (14)  14;  (15)21;  (Id)  26;  (17)  86;  (18)  48;  (19)45;  (80)61. 
Qeorgis  (40)  2;  (41.42)  5;  (43.  44)9;  (45,46)  12;  (47,  48.  49,  60)  15;  (51, 

62,  63,  .-14,  55.  56)  21 ;    (57,58)24;    (59,80)27;    (61)  84;  (62)  85; 

(63)86;  (61)87;  (65)88;  (M)42;  (67)44;  (68)46;   (69)47;  (70) 

48;  (71)51;  (72)  53;  (73)  54. 
ar»U*n  (Va.)  i20)  8 ;     (21)8;    (22t  12;  (23)  14;    (24,  25)  18;   (26,  27)  21; 

(28,2d)2U;  (31)81;  (30)83;  (32)  84 ;  (33)  88. 
Heiakell(Teiiii.)  (1)2;  (2)  5;  (3)  8;    (4,5)18;    (6,7)19;    (8,  9)  24;  (10, 

11,  121  27. 
Houston  (Del.)  (3)  11;  (4)16. 
Illinois  (51)  2;  (52)  4;  (63,  64)  6;    (55.  66)  8;    (57,  58)  11 ;   (59,  60,  61,  62, 

63)  14;    (64,  65,  66,  67)  16;   (68,  69)  18;    (75,  76,  77,  78)  20;   ("0, 

71,72,79,80)22;  (73,  74)*  24;  (81.83,83,84)26;  (85)28;  (86,  87)  2ft 

(88)80;  (89)81;  (90)  82;  (91)  88:  (92,  93,94)84;  (95)  86;  (36)86: 

(97)87;  (98)88;  (99,  100)89;  (101,  103)40;   (103)42;   (104,  lOS) 

44;   (106)  46;   (107)  47;  (108)  48;  (109)  60;  (110)  61;  (111)  68; 

(112)  54. 
Indiana  (32)  2 ;  (33)5;  (34)  7;  (35)9;  (36,  37,  38)  10;  (30,40,  41,  42,43) 

18;  (44,  45,  46)  16;  (47,48)17;    (49,50,61)19;    (52,63)21;   (54. 

55)  28 ;    (56.  07,  58,  59}  28 ;  (60,  61)28;    (62,  63)  80 :    (84)  81 '  (65, 

66)  82;    (67)  88;  (68)  34;  (69)  85;  (70,  71)  86;  (72)87;  (73)88; 

(74,  75)89;  (76,  77)40;  (78,  79,  80)41;   (81,  88)42;  (83,84)48; 

(85.  86,  87)  14;  (88)  45;  (89,  90.  91)  46;  (92,  98)  47;  (94,  95)  48; 

(96,  97,  98)49;  (99,  100)  60;  (101)61;  (102)  62;  (103)68;  (104)54. 

*  'Rie  hiatua  In  the  Illinois  Repona  Biiase  fmm  the  fact  that  (he  f olumoa  beiwcen 
Ifca  WU»  and  U>e  TStb  were  pgblMied  after  the  THth  and  three  ■ueceedlov  volumes. 
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Iow»(27)  1;  (28,  29)4;  (30)«;    (31,  32)  7;  (33,  34)  11;  (35,  36)  14;  (87, 

38,  39)  18;  (40,  41,  42)  20;  (43)  22;  (44,  45)  24;  (46)  26;  (47)  8»; 

(48)80;  (49)81;  (50)82;   (51)88;  (52)86;  (53)  8«;  (54)87;  (55) 

89;  (SB)  41;  (57)  42:  (58)48;  (56)44;  (60j  46;  (Bi)  47;  (62)  49; 

(68)50;  (64)52;  (65)54. 
£ausM(5,  6)  7;  (7,  8,  9)12;    (10,11,12)16;    (13,  14)  19;  (15,  16.  IT)  22  ; 

(18)  26;  (19,20)27;   (21)  80;  (22)81;   (23)88;  (24)86;  (25)87; 

(36)40;  (27)41;  (38)42;(2S)  44;  (80)46;  (31)47;  (33)49;  (83)  &S. 
Kentucky  (78)  89;  (79)  42;  (80)  44;  (81)  GO. 
Lea(Tenn.)  (1)  27;  (2,3  81;  (4,  fi,  6,  7)  40;  (8)41;  (9)42;  (10)48;  (11, 

12)  47;  (18)  49;  (14)52;  (16)54. 
Lonisiana  ('.ri)  2 ;  (23)  S;  (24,  25)  18;  (26,  27)21;  (28)26;  (29)29;  (30)81: 

(3lj  88;  (32)  86;  (88),  89;  (34)  44;  (85)  48;  (86)  fil. 
HacArLhur  (DisLrict.  of  Columbia)  (1,  2)  29;  (3)  86. 
Mackey  (District  of  Columbia)  (1,  2)  47 ;  (3)  51 ;  (4)  54. 
HdcArthur  and  Mockey  (District  of  Columbia)  48. 
Maine  (57)  2;  (56)4;  (59)8;  (60)  11;  (Gl)  14;  (62)16;    (63,64)  18;  (66) 

20;  (66)22;  (67)  24;  (68)  28;  (69)81;  (70)  »6;  (71)86;  (72)89; 

(73)40;  ('i)  43:  f""0  id:  ("0)  19;  (77)52. 
>UrylBnd{31)  I;  (3:i.  3J)3;  (J4,  ;;.",)  6;    (36,37)  11;  (38,  39,  40)17;  (41, 

42,43)20;  (44)22;  (-IS,  4C)24  ;(4T)28;  (48)  80;  (49.  50)  88;  (51)84; 

(52,53)80;   (54,55)89;  (36,  ,17)  40;    (58)42;    (59)48;    (60)46; 

(61)48;  (OS)  50;  (68)62;  (t;fi54. 
JUBSWshusetts  (100)  1;   (101,   10-^}  S^    (103)4;    (104)  S;    (105)7;   (106)8; 

(107)9;   (108)  11;  (109)  12;  (110)14;  (111,115)  16;  (112,  116)  17; 

(113)19;     (114,  117,  118)  19;    (119)20;    (120)21;    (121,122)28; 

(123)25;  (124)  26;  (125)  2S;  (126)  80;  (127)  84;  (128)  85  ;  (129)87; 

(130)89;  (131)  41;  (133)  42;  (133)48;  (134)45;  (185)  46;  (186)  49; 

(187)  50;  (138,  139)  53;  (140)  54. 
Michigan  (19)  2;    (20,  21)  4;  (22)  7  ;    (23,  24)  9;  (25,  26)  12;  (27,  28)  15; 

(29,  80,  81)  18:  (32,33)  20;  (34)22;  (35,36)  24;  (37)26;  (40)29; 

(38)  81;  (4!)  82;  (39)  S3;  (42)  36;  (43,  44)  88;  (45)  40;  (46,  47)  41; 

(48)42;  (4«>  43;  (50)45;  (Jl;  47  ;  (53)60;  (53)61;  (54)52;  (55)54. 
Minnesota  (15)  2 ;  (16,  17,  18)10;  (10,  20,  21)  18;  (22)  21;  (2.3)28;  (24)81 : 

(25)88;  (26)87;  (27)  88;  (38)  41;  (39)  48;  (30)44;  (81)  47;  (32) 

50;  (88)68. 
Missiffiippi  f42)  2;  (43)  6;  (44,  45)  7;  (46.  47,  48)  12;  (49.  50)  19;  (51,  52, 

53)  24;  (54)  28;  (56)  80;  (56)  81 ;  (57)  84;  (58)  88;  (59)  42;  (60)  48; 

(61)  48;  (63)  52. 
Missouri  (46)  2 ;    (47)4;    (48,40)8;    (50.51)11;    (52,63,64)14;    (55,56, 

57,  58)  17;  (59,  60,  61,  62,  63)  21 ;  (G4,  65.  GC)  27 ;  (67)  29;  (66)  80 

(69)  88;    (70)  85;   (71)  88;  (72)  87;    (73)  89;  (74)  41;  (75)  42. 

(78)  48;  (77)  40;  (78)  47;  (79)  49;  (80)  60;  (81  51;  (83)  52;  (88)  68; 

(84)  64. 
Montana  (I,  2)  25 ;  '3)  85  ;  (4)  47 ;  (5)  51. 
Hebraska  (3,  4)  19;  (5)  25;  (6,  7)  29;  (8)  80;  (9)  81;  (10)  85;  (11)  88j 

(13)41;  (18)42;  (14)45;  (15)48;  (16)49;  (17)  o2;  (18)58. 
N«vada(6)8;  (7)8;  (9)  16;  (10,  11)  21 ;  (12)  28;  (13)29;  (14)88;  (15)87; 

(16)40;  <17)4S;  (18)51. 
New  Hampshire  (48)2;    (40)6,   (50)9;    (51)  12;  (52)  18;    (53)16;    (54, 

66)  20;  (56)  22;  (57)  24;  (S8)  42;  (59)  47;  (00)  49. 
New  Jersey  (34)8;  (36)10;  (30)18;  (37)  18;  (38)20;  (39)28:  (40)29; 

(41)82;  (42)86;  (43)89;  (44)48;  (45)48;  (46)50;  (47)54. 
New  Jersey  Equity  (33)86;  (34)88;  (85)46;  (37)45;  (88)  48;  (89)  61; 

(40)  58. 
New  York  (41,  42)  1;  (43)  8;    (44)  4;    (45)  6;   (46.  47)  7;  (48)  8;  (49,  50, 

61)10;    (62)11;   (53,54)18;    (56)14;    (56,57)16;    (68,69)17; 
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(60,61)  111:  (1)2,  63)20;  (64)21;  (65)22;  (GC,  67,68)2S;  (119)  Sfi; 

(70)26;  (Tl) 2;;  (72)88;  (73)29;  (74)80;  (75) «;  (76) «2;  (77)84: 

(78)84;  (79)85;  (80)86;  (81,  82)  87;  (63,  84j  88;  (85)  80;  (86)  4«; 

(871  41;  (88,  89)  iS;  (90,  91)48;  (92)44:03)45;  (94)  46;  (95)47; 

l»6)48;(97)49;  (98)60:  (99)52;  (190)  £8;  (191)64. 
VortliCnrolmB(65)6;   (66)  S;  (67,  68,  69)  12;    (70)10:    (71)17;   (72.73, 

74)21;  (75,  76)22;  (77.  78)24;  (79)28;  (80)80;  (81)81;  (82)88; 

(83) 8o;  (84)  87;  (85)  89;  (86)41;  (87)42;  (88)  48 ;  (89) 4& ;  (90)47; 

(91)49;  (92,  93)58. 
CHuo(19)2;  (20)  5;  (21)  8;    (22)  10;  (23)  13;  (24)  15;  (^5)  IB;  (26)20; 

(27,-28)22;  (29)28;  (30.31)  27;  (32)80;  (3:t)  81 ;  (34)  82;  {35)85; 

(36)88;  (37)41;  (38)48;  (39,  40)48;  {42)51;  (41)52;  (43)54. 
Oregon  (3)  8:  (4)  18;  (5)  29;  (fi)25;  (7)88;  (8)84;  (B)42;<10)  4S;(11) 

50;  (13)  58. 
PmiuyivMia  (62)  1 ;    (63,  64,  &' , :!;    (66,67)6;    (68,60)8;    (70,71)10; 

(72,73)18;  (74,75)15;    Ci;,  77)18;    (78,79,80)21;    (81,82)22; 

(83,  84)84;  (85,86)27;  c^; .  80;  (88)  82;  (89)  88;  (90)85;  (91)86; 

(92)87;  (93,  91.  97)80;  (11-,,  |0;  (96,98)43;  (99)44;  (100)  45;  (101) 

47 ;  (102)  48;  (103,  104)  4!t ;  (105,  106)  51 ;  (107)  52. 
Rhode  Island  (8)6:  (9)  11;  (10;  11;  (11)28,  (12) S4;  (13)48;  (14)61. 
SonUiCuoiiQA(lN.S.)  7;  (2,3,4)  16;  (5)  22;  (6,  7)24;  (8)28;  (9,10)80; 

(11,  12)  82;  (13)86;  (14)87;  (15)49;    (16)42;  (17)  48;  (18)  44; 

(19)  45;  (20)  47;  (21,  22)53. 
Texu(32)6;  (33,34)7;  (35,36,37)14;    (38,39,  40,41,42)  19;  (43,44, 

45)28;  (46,47,  48)26;  (49)80;  (50,  51)  82;  (52)  80;  (53)  87;  (M) 

88;  (55)  40;  (36)  42;  ($7,58)44;  (59)  46;  (60,  61)  48;  (62)  60;  (63) 

61 ;  (64)  68. 
Texas  Ct.App.  (1,2)28:  (3,4)80;  (5,6,  7)  32;  (8)84;  (9)85;    (10)88; 

(11)40;  (12)41;   (13)44;  (14)40;  (16,16)49;  (17)60;  (18)51; 

(19)58;  (80)  H. 
Vermont  (42)  1;  (43)5;  (44)  8;  (45)  12;  (46)14;  (47)  10;  (48)21;  (49)24; 

(50)  28;  (51)  81;  (52)86;  (53)88;  (54)41;  (55)45;  (5«)48;  (57) 

52. 
Tirginia  (75)  40;  (70)  44;  (77)  '40;  (78)  40;  (79)  62. 
Wa<.hJiiKlon  (1)84. 
WMtTirginia(4)e:  'r>]  i;{     (6)20;    (7.8)28;    (9,10,11)27;    (12)89; 

(13)81;  (14)  3:>;   (I ',136;  (16)87;   (17,18)41;   (19)42;  (80)48; 

(21)45;  (22)  4t;,  >  ;:;i  48;  (24)  40;  (85)62;  (26)68. 
Wiicoiwin  (24)  1  ;   (2:.i;t;   (-G)7;   (27,28,20)9;    (30.31)11;    (32,33)14, 
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UST  OF  JUDGES 


DDBIIG  THE  PERIOD  COVEKED  BY  THIS  T.OUTXK. 


eiEOBGE  W.  STONE,  Ghiw  Jdro. 
H.  M.  SOMERVILLE. 
DAVID  CLOPTON. 


WILLIAM  E.  BECK,  Ghisp  JosnoB. 
WILBUR  F.  STONE,* 
JOSEPH  C.  HELM, 
SAMUEL  H.  ELBERT,  t 


i>ifirrRicrr  os"  coi^tTucBiJk. 

DAVID  K.  GARTTER,  Ghibf  Jtoti 
ANDREW  WYLIE,t 
ARTHUR  MaoARTHUR, 
ALEXANDER  B.  HAGNER, 
WALTER  S.  COX, 
CHARLES  P.  JAMES, 
WILLIAM  M.  MERRICK.f 


JAMES  JACKSON,  Chiut  Jn8Ti» 
SAMUEL  HALL, 
M.  H.  BLANDFORD. 


*  Term  expired  January  12,  1886. 
t  Term  oommenoed  January  1%  UM. 
I  Resigned  May  1, 1886. 
I  Appointed  Hay  4, 188Su 
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T.  LYLB  DICKEY, 
JOHN  IL  SCOTT, 
BENJAMIN  R.  SHELDON. 
JOHN  H.  MULKEY, 
ALFRED  M    CRAIG, 
DAMON  G.  TUNNICLIFF.t 


WILLIAM  E.  NIBLACK,  Ommr  J 
GEORGE  V.  HOWK, 
BYRON  K.  ELLIOTT, 
ALLEN  ZOLLARS, 
JOSEPH  A.  S.  MITCHBLL4 


lOTVA. 
AUSTIN  ADAMS,  Chisf  Jumoi. 
WILLIAM  H.  SEEVERS, 
JOSEPH  R.  REED, 
JAMES  H.  ROTHROCK, 
JOSEPH  M.  BECK. 


SIOHARD  HENRY  ALVEY,  Obiip  Juom 
LEVIN  THOMAS  HANDY  IRVINO, 
JOHN  MITCHELL  ROBINSON, 
GEORGE  YELLOTT, 
OLIVER  MILLER, 
JOHN  RITCHIE, 
FREDERICK  STONE, 
WILLIAM  SHEPARD  BRYAN. 


ik£A.ssA.CHXJSicarrs. 
MARCUS  MORTON,  Chief  JumoB. 
WALBRIDGE  A    FIELD, 
CHARLES  DEVENS. 
WILLIAM  ALLEN, 
CHARLES  ALLEN, 
WALDO  COLBURN,S 
OLIVER  WENDELL  HOLMES,  Jm., 
WILLIAM  a  GARDNER,! 

t  AppolDtad  lo  place  of  Walkar,  4  ,  deoaMed 

ilmn  comm«Doed  Januur  9;  1886. 
Mad  Baptombar  98k  188B. 


VA  l-i»T  OF  JUUGKa 
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MICHia-i^^. 

THOMAS  M.  COOL£Y,  CaiBr  Jui 
JAMES  V.  CAMPBELL, 
THOMAS  R.  SHERWOOD, 
JOHN  W.  CHAMPLIN. 


MlBBOTTRl. 

JOHN  W.  HENRY,  Ghikt  Justioi. 
ELIJAH  H.  NORTON, 
ROBERT  D.  RAY, 
THOMAS  A.  SHERWOOD, 
FRANCIS  M.  BLACK. 


NJBl^W  YORK* 

IflLLIAM  C.  RUGER,  Chubf  Judok 
CHARLES  ANDREWS, 
CHARLES  A.  RAPALLO, 
THEODORE  MILLER. 
ROBERT  EARL, 
GEORGE  F   DANFORTH. 
FRANCIS  M.  FINCH. 


THEODORE  RUNYON,  CHANcsLum. 
MERCER  BEASLEY,  Crtisr 
DAVID  A.  DEPUE, 
BENNET  VAN  S YOKEL, 
EDWARD  W.  SCUDDBR, 
MANNING  M.  KNAPP. 
JONATHAN  DIXON, 
ALFRED  REED, 
WILLIAM  J.  MAGIB, 
JOEL  PARKER, 
JOHN  CLEMENT, 
MARTIN  COLE, 
JONATHAN  S.  WHITAKBR, 
WILLIAM  PATERSON, 
HENDRICK  H.  BROWN, 
JOHN  MCGREGOR. 


LIST  OF  JUDGES. 

OHIO, 

GEORGE  W.  McILVAINS,  Ohibf  Juitbob. 
JOHN  W.  OKEY,* 
MARTIN  D.  FOLLETT, 
SELWYN  N.  OWEN, 
W.  W.  JOHNSON, 
GIBSON  ATHERTON.t 


JAMES  W.  DEADERICK,  Chisf  JmnoB. 
PETER  TURNEY, 
J.  B.  COOKE, 
WILLIAM  F.  COOPER, 
THOMAS  J.  FREEMAN. 


JOHN  P.  WHITE,  Chikf  Jxmnoi. 
JAMES  M.  HURT, 
SAMUEL  A.  WILL80N. 


^WISCONSIN. 
ORSAMUS  COLE,  ChiefJubtios. 
WILLIAM  P.  LYON, 
DAVID  TAYLOR, 
HARLOW  S.  ORTON, 
JOHN  B.  CASSODAY. 


«  Died  July  ».  1889. 

t  Appointad  August  20, 18S5. 
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KvAPP  T.  Sioux  Oitt  akd  Pacific  Railway  OoMPAVXi 

(S6  Iowa,  91.) 

JfegUgenee^-'proximaieeauM, 

TVe  plaintiff,  a  loeomotlTe  engineer  on  defendant's  railroad,  waa  Injnnd  In 
leTeralng  liia  engine,  the  train  having  left  the  track  in  conaeqaenee  of  a 
defect  in  the  track.  MM,  that  the  defect  in  the  track  was  the  proximate 
cause. 

nUFFIOIENTLY  reported,  50  Am.  Rep.  56A. 


MOLOKT  7.  Dixov 

(HIowa,13BL) 

Pmiif^mUl — tehat  eon&iUuW. 

The  plaintiff  bonglit  a  lot  of  the  defendant  agreeing  to  erect  a  holldlng  on  H, 
and  it  was  also  agreed  that  when  the  defendant  should  build  on  his  own 
adjacent  lot  he  should  construct  a  stairway  to  the  second  story  to  serve  for 
both  buildings  and  to  stand  one -half  on  the  land  of  each  party.     The  plain 
tiil  built  bis  wall  twenty  inches  from  the  line,  and  the  defendant  not  ositf 
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used  it  for  the  stairwaj  but  for  the  Independent  support  of  his  own  balld* 
ing.  BM,  that  the  wall  beeaxne.a  party- wall  and  defendant  was  liable  for 
one-half  the  cost. 

ACTION  for  one-half  the  cost  of  a  party-walL    The  opinion 
sfcateB  the  case.     The  plaintiff  had  judgment  below. 

JfeJfeti  fi  l\sdalf,  E.  H.  Stiles  and  J.  W.  Dixon,  tot  appellant. 

/•  J.  SmUh  and  W.  H.  C.  Jtiqties,  for  appellee. 

SBEVERSy  J.  In  1880  the  plaintiff  purchased  of  the  defend- 
ant and  J.  O*  Hutchinson  a  lot  in  the  city  of  Ottumwa,  upon 
which  the  plaintiff  agreed  to  erect  a  two-storj  brick  building;  and 
it  was  further  agreed  between  said  parties  that  when  the  defendant 
constructed  a  building  on  the  adjoining  lot  he  would  construct  in 
connection  with  the  plaintiffs  building  a  stairway  to  the  second 
story,  of  the  usual  width  and  to  be  constructed  in  the  usual  man- 
ner, one-half  of  which  should  be  on  the  ground  of  each  party. 
The  plaintiff  erected  her  building  and  placed  a  portion  of  her  wall 
on  her  own  ground  twenty  inches  from  the  line.  Tlic  defendant 
afterward  constructed  a  building  on  the  abutting  lot.  He  also  con- 
structed a  staii'way  as  he  had  agreed  to  do,  and  this  action  waa 
brought  by  the  plaintiff  to  recover  for  the  cost  of  one-half  of  the 
wall  which  was  twenty  inches  from  the  line  and  entirely  on  her 
own  land,  on  the  theory  that  it  was  in  fact  a  party  wall.  The  court 
instructed  the  jury  '^  under  the  contract  of  the  parties  the  defend- 
ant had  the  right  to  construct  the  stairway  in  question.  In  so 
doing  he  might  build  into  that  part  of  the  plaintiff's  wall  that 
stands  on  her  own  land  for  the  support  of  the  common  stairway 
without  making  that  part  of  the  plaintiff's  wall  a  party  walL  If 
the  defendant  built  into  that  part  of  the  plaintiff's  wall  that  stands 
entirely  on  her  own  land,  only  so  far  as  it  was  necessary  to  support 
the  common  stairway,  although  it  may  incidentally  afford  some 
support  to  defendant's  building,  yet  in  that  event  defendant  would 
not  be  liable  to  pay  for  one-half  of  said  wall,  but  if  the  defendant 
built  into  that  part  of  plaintiff's  wall  that  stands  entirely  on  her 
own  land  m  such  a  way  as  to  support,  his  building  and  in  a  way 
not  demanded  for  the  support  of  the  stairway,  then  you  should 
allow  the  plaintiff  one-half  of  the  value  of  that  part  of  the 
wall  at  the  time  the  defendant  used  it  with  six  per  cent  intei'est 
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thereon."  The  defendant  contends  that  this  instntction  is  erron- 
eous and  that  a  wall  cannot  be  regarded  as  a  party  wall  which  is 
entirely  on  the  property  of  one  of  the  adjoining  proprietors.  In 
Washbnm  on  Easements,  *467,  it  is  said  that  ''the  cases,  both  in. 
the  English  and  the  American  courts,  haTC  been  so  few,  m  which 
the  rights  of  parties  in  respect  to  party  walls  ha^e  been  considered: 
that  I  have  been  induced  by  the  importance  of  the  subject  to  depart 
from  the  general  rule  in  reference  to  this  work  and  borrow  some- 
what freely  from  the  French  law,  as  throwing  light  upon  some 
points  not  yet  adjudicated  by  the  common-law  courts.  But 
it  should  be  remembered  that  by  both  the  ci^il  and  the  common 
law,  if  the  subject  becomes  one  answering  to  the  character  of 
a  party  wall,  it  must  be  made  so  by  the  agreement,  actual  or  pre- 
sumed, of  the  parties  to  that  effect."  Our  statute  on  this  subject, 
it  has  been  said,  was  copied  from  the  civil  law  of  Louisiana.  Note 
to  Bertram  y.  Curtis,  SI  Iowa,  46.  Therefore  it  is  not  surprising 
that  counsel  have  been  unable  to  cite  any  case  in  which  the  ques- 
tion under  consideration  has  been  adjudicated.  The  statute  pro- 
Tides  that  where  a  person  is  about  to  erect  a  building  contiguous  to 
the  land  of  another,  he  may  rest  one-half  of  his  wall  on  the  land  of 
his  neighbor,  and  the  latter  has  the  right  to  make  the  wall  a  party 
wall  by  paying  one-half  of  the  expense  of  constructing  the  walL 
Code,  g§  2019, 2020.  But  a  person  is  not  compelled  to  so  construct 
his  building.  He  may  build  it  immediately  on  the  line  but 
entirely  on  his  own  ground,  and  without  doubt  we  tliiiik  the  owner 
of  the  abutting  property  would  haye  the  right  to  make  such  wall  a 
party  wall  by  connecting  his  building  with  the  one  constructed  by 
his  neighbor  by  paying  one-half  of  the  expense  of  the  wall,  and 
one-half  of  the  value  of  the  land  on  which  it  is  situate.  The 
statute  so  provides.     Code,  §  2027. 

The  present  case  is  materially  different,  the  wall  being  not  only 
entirely  on  the  plaintiff's  ground  but  twenty  inches  from  the  line 
of  the  defendant's  prox>erty.  Can  such  a  wall  become  a  party  wall? 
We  think  it  may  be  so  regarded  under  the  facts  of  this  ease,  as  con- 
templated in  the  instruction  under  consideration.  The  thought  of 
the  Circuit  Court  seems  to  have  been  that  as  the  plaintiff  erected 
her  building  so  that  the  defendant  could  construct  a  stairway,  if 
he,  in  so  doing,  used  the  wall,  not  for  stairway  purjioses,  but  as  a 
party  wall,  then  he  should  pay  one-half  of  the  expense  of  its  con- 
struction.    But  for  the  stairway,  the  plaintiff  would  not  have  built 


4  IOWA, 

Molonj  ▼.  Dixon. 


her  wall  as  she  did.  The  stairway  was  for  the  aooommodation  of 
both  parties.  The  plaintiff's  wall  answers  the  purpose,  and  is  used 
by  the  defendant  as  a  party  wall.  The  jury,  at  least  under  the 
eyidenoe,  was  authorised  to  so  find.  We  think  if  the  wall  was  used 
as  a  party  wall,  and  so  regarded  by  the  parties,  then  they  should 
mutually  contribute  to  the  expense  of  its  construction.  An  agree- 
ment should  be  implied  from  the  acts  and  conduct  of  the  parties. 
This  seems  to  have  been  the  thought  of  the  court  in  Zugefibuhler 
y.  Gilliam,  3  Iowa,  891.  It  is  there  said,  in  speaking  of  the  con- 
duct of  the  defendants  in  relation  to  a  party  wall:  ''They  built 
into  it,  they  use  it,  and  in  so  doing  they  make  it  a  party  wall, 
and  become  liable  to  contribute  to  its  cost.''  Counsel  say  that  if  a 
wall  twenty  inches  from  the  line  may  become  a  party  wall,  so  may 
a  wall  which  is  five  or  ten  feet  distant.  No  sucli  case  can  be  antici* 
pated,  but  if  the  wall  was  so  built  for  the  purpose  of  constructing 
a  stairway,  as  in  this  case,  we  are  not  prepared  to  say  that  such 
result  would  not  logically  follow.  Stress  must  be  laid  on  the  fact 
that  it  was  mutually  agreed  that  the  plaintiff  would  erect  the  trail 
as  she  did,  and  that  it  has  been  used  as  a  party  wall.  Counsel 
further  say  that  when  the  defendant  used  the  wall  for  any  purpose 
other  than  for  the  stairway,  he  committed  a  trespass.  This  may 
be  conceded,  but  the  plaintiff  may  waive  the  trespass  and  sue 
on  the  implied  agreement  It  is  further  said  that  as  the  defendant 
constructed  a  wall  on  his  side  of  the  stairway,  it  is  not  just  to  make 
him  contribute  one-half  of  the  expense  of  the  wall  on  plaintiff's 
side;  but  there  is  no  pretense  that  the  defendant's  wall  supports 
the  plaintiff's  building,  nor  that  it  in  any  sense  is  a  party  wall.  We 
think  the  instruction  is  correct,  and  that  the  verdict  is  warranted 
by  the  evidence. 

[Omitting  minor  points.] 

JudffM&tU  iffinMtL 
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KoojTTi  y.  Ohioago,  Rock  Islakd  avd  Paoivig  Railboai) 

COXPAKT. 

<WIowa,BI.) 

Matter  tmd  servant — dutf  ofraUroad  a$  to  bridge  under  repaiir. 

A  nUraad  company  is  not  llAble  for  the  death  of  a  brakeman  caused  hy  bla 
talUng  through  a  bridge  in  proeess  of  repair,  upon  which  the  train  hnd 
stopped  at  night. 

ACTION  for  death  of  plaintifPs  intestate  by  negligence.     The 
opinion  states  the  case.     The  defendant  had  judgment  below. 

a  &  Ranch^  8.  M.  Finch  and  S.  H.  Fatrall,  for  appellant. 

Bool  d  Jackson,  T.  8.  Wright,  for  appellee. 

SxxvxRS,  J.  A  short  distance  west  of  Iowa  Oitj  the  defendant 
oonstmcted  a  bridge,  which  formed  a  portion  of  its  track.  At  the 
time  of  the  accident  the  defendant  was  engaged  in  repairing  the 
bridge,  or  rather  was  at  that  time  replacing  the  old  with  a  new 
bndge.  The  old  bridge,  or  portions  of  it,  had  been  taken  away, 
but  trains  continued  to  pass  over  it  as  previously,  except  that  they 
were  ran  at  a  less  rate  of  speed.  The  accident  occurred  about  9 
o'clock  at  night.  The  train  was  stopped  on  the  bridge  because  the 
engineer  supposed  some  of  the  cars  were  off  the  track  or  one  of 
the  brakes  was  set  The  deceased  was  riding  in  the  cab  with  the 
engineer  or  fireman,  and  when  the  train  stopped  the  fireman  picked 
up  a  lantern  and  got  down  for  the  purpose  of  seeing  what  was  the 
matter,  and  the  deceased  also  did  the  same  thing  but  he  did  not 
have  any  lantern.  When  the  deceased  was  next  seen  he  was  lying 
at  the  base  of  an  abutment  of  the  bridge  greatly  injured,  and 
because  of  such  injuries  he  in  a  few  days  thereafter  died.  The 
deceased  must  have  passed  on  the  grade  alongside  the  cars  for  a 
short  distance  and  stepped  off  the  abutment  through  an  opening 
in  the  bridge.  There  is  no  evidence  tending  to  show  that  trains 
usuaUy  stopped  on  the  bridge  or  where  this  one  did,  for  any  pur- 
pose which  required  an  employee  to  get  down  from  the  train  on  the 
track  or  bridge.  The  plaintiff  claims  to  be  entitled  to  recover 
because  the  bridge  was  'Mn  an  unsafe  and  dangerous  condition  for 
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the  employees  of  the  defendant,  whoae  duty  it  was  to  go  upon  the 
same."  There  was  eyidence  tending  to  show  that  when  there  is 
any  thing  the  matter  with  the  train  which  causes  it  to  be  stopped^ 
it  is  the  duty  of  the  brakeman  to  ascertain  what  the  matter  is,  and 
in  the  performance  of  his  duty  he  may  get  down  on  the  track  and 
walk  alongside  of  the  cars. 

One  material  question  discussed  by  counsel  is  whether  the  defend* 
ant  was  negligent  in  permitting  the  bridge  to  be  in  the  condition  it 
wiBS.  In  determining  this  question  it  will  be  assumed  that  but  for 
the  repairs  being  made  the  accident  would  not  have  occurred — 
that  is,  that  the  old  bridge  was  so  constructed  with  planks  laid  over 
the  same  that  the  deceased  would  not  hare  fallen ;  but  there  was 
no  evidence  tending  to  show  that  he  had  knowledge  that  such  was 
the  case  or  could  possibly  ha?e  so  supposed.  Bridges  and  railway 
tracks  must  be  repaired  and  in  doing  so  ordinary  care  must  beexer* 
cised.  What  probably  will  occur  should  be  anticipated  and  guarded 
against.  The  bridge  in  question  was  sufficient  for  trains  to  pass 
o?er  it  with  safety.  For  this  purpose  due  care  did  not  require  that 
the  bridge  should  be  planked.  If  however  it  was  necessary  for 
employees  to  pass  over  the  bridge  in  the  performance  of  their  duties, 
ordinary  care  would  seem  to  require  that  barriers  should  be  erected 
or  other  precautions  agaii^st  accident  used ;  the  rule  being  as  we 
understand,  when  employees  are  required  to  use  appliances  in  the 
performance  of  their  duties,  that  such  appliances  should  be  kept 
in  suitable  repair  and  be  reasonably  sufficient  for  the  purpose 
intended.  Several  authorities  are  cited  in  support  of  this  proposi- 
tion, and  we  do  not  understand  the  rule  to  be  controverted  by 
counsel  for  the  defendant.  Their  contention  is  that  it  could  not  be 
anticipated  that  something  would  occur  which  would  render  it  neces- 
sary to  stop  the  train  at  the  place  it  did,  and  that  it  would  be 
necessary  for  an  employee  to  pass  along  the  track  and  over  the 
bridge,  for  the  purpose  of  ascertaining  what  was  the  matter ;  and 
we  think  this  is  so.  If  this  is  not  true,  then  every  bridge  must  be 
planked  or  otherwise  guarded,  and  barriers  must  be  erected  at  every 
cattle-guard ;  for  it  is  impossible  to  tell  where  it  may  become  neces. 
sary  or  prudent  for  a  train  to  be  stopped,  and  an  employee  required 
in  the  performance  of  his  duty  to  pass  alongside  of  the  train  for 
some  necessary  purpose.  There  is  no  evidence  tending  to  show  that 
this  bridge  is  an  exception  to  those  constructed  at  other  places  on 
ihe  line  of  the  road.     Ordinarily  it  is  not  expected  that  employees 
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win  be  i*equii-ed  to  walk  acroBS  bridges  and  they  are  not  ordinarily 
constructed  bo  that  this  can  be  done  with  entire  safety  ;  at  least 
dnring  the  night-time. 

Ordinary  care  does  not  require  that  every  possible  contingency 
must  be  anticipated  and  guarded  against,  but  only  such  as  are 
likely  to  occur.  That  a  railroad  company  should  anticipate  that  a 
train  may  for  some  necessary  purpose  be  stopped  at  a  place  other 
than  the  usual  stopping  places*  is  possibly  true  ;  but  at  what  place 
cannot  be  anticipated^  and  therefore  they  in  the  exercise  of  ordinary 
diligence  are  not  required,  as  we  have  said,  to  plank  every  bridge 
or  cattle-guard,  and  have  the  whole  track  so  guarded  as  to  prevent 
accident  to  employees.  The  hazardous  natui-e  of  the  business  is 
such  that  accidents  occur  for  which  the  company  is  not  responsible; 
and  this  is  one  of  them.  In  support  of  the  foregoing  views, 
.analogous  cases  might  be  cited.  The  facts  however  in  such  cases 
not  being  like  those  in  the  present  case,  we  are  content  to  base  our 
conclusion  on  principle. 

It  is  said  that  the  court  erred  in  not  submitting  the  question  of 

negligence  to  the  jury,  but  as  there  is  n6  dispute  as  to  the  facts 

above  stated,  we  think  it  was  for  the  court  to  determine  such 

question  as  a  matter  of  law. 

Jftdgmtni  affirm$d. 


Antrobus  v.  Shxrxait. 

(65  lom%i  Sn.) 
AUomeiy  and  cKeni  -^  muthorUf  to  deUgate  emphprnenL 
A  ell«iit  Is  not  Uable  for  eo&ta  made  by  an  attomej  employed  by  his  attorney. 

THE  opinion   states   the  case.      The  defendant  had  judgment 
below. 

A.  M.  AfUrobuSy  appellant  in  person. 

P.  P.  Kelley,  for  appeUee. 

Bbck,  J.  The  record  discloses  the  following  facts:  Plaintiff 
sent  the  note  upon  which  judgment  in  this  case  was  rendered  to 
Gregg,  an  attorney  at  law,  for  collection,  who  prepared  a  petition 
and  other  papers  required  in  the  commencement  of  a  suit,  and  sent 
them  to  Hale,  Stone  ft  Proudfit,  attorneys  residing  in  the  same 
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county  with  defendant,  with  diiections  to  file  the  papers  and  take 
other  necessary  steps  in  order  to  institute  the  suit  At  the  request 
of  Gregg,  these  attorneys  gaye  attention  to  the  case,  and  finally 
procured  judgment  After  judgment,  Oregg  directed  them  to 
press  the  collection.  They  instituted  garnishment  proceedings, 
and  costs  thereon  for  sheriff's  fees  to  the  amount  of  1116  were 
made.  The  purpose  of  the  proceeding  is  to  recover  these  costs 
from  plaintiff.  It  is  shown  that  plaintiff  neither  directed  nor  con- 
sented to  the  act  of  Oregg  in  transferring  the  case  to  Hale,  Stone 
&  Pi*oudfit,  and  had  no  knowledge  thereof,  nor  of  the  proceedings 
instituted  by  them,  wlierein  the  costs  in  controrersy  were  made, 
and  it  is  not  claimed  that  he  ratified  their  acts  in  any  manner. 

Plaintiff  now  insists  that  he  is  not  reponsible  for  the  acts  of  Hale, 
Stone  &  Proudfit  in  the  case,  and  is  not  liable  for  the  costs  made 
under  tlieir  directions;  that  Gregg  had  no  authority  to  employ  them 
for  him:  and  that  the  acts  done  in  the  exercise  of  their  discretion 
do  not  bind  him.  A  familiar  and  general  rule  of  law  applicable  to 
the  relation  of  principal  and  agent  is,  that  the  agent  cannot  dele- 
gate the  authority  confen^  upon  him  to  another,  so  that  the  prin- 
cipal will  be  bound  by  the  acts  done  in  the  discretion  of  one  to 
whom  the  agent  attempts  to  delegate  his  authority.  The  rule  is 
based  upon  the  consideration  that  to  the  agent  is  confided  a  per- 
sonal trust  and  confidence  which  controlled  his  appointment  or  se- 
lection, and  is  essential  to  the  existence  of  the  relation  of  principal 
and  agent.  We  know  of  no  rule  excepting  from  the  operation  of 
this  doctrine  any  attorney  at  law,  whose  duties,  responsibilities  and 
liabilities  arise  from  the  relation  of  agency  existing  between  him 
and  his  client,  though  they  are  varied  from  those  of  other  agents 
by  consideration  of  the  peculiar  service  he  is  required  to  perform. 
Indeed  it  would  appear,  in  view  of  the  fact  that  attorneys  are  chosen 
by  reason  of  their  peculiar  capacities  and  character,  and  other  per- 
sonal qualities,  that  the  principles  we  have  stated  should  be  rigidly 
applied  in  cases  of  this  kind.  Smalley  v.  Greene,  52  Iowa,  241;  s. 
c,  35  Am.  Rep.  267.  We  conclude  that  plaintiff  is  not  bound  by 
the  acts  of  Hale,  Stone  &  Proudfit  in  making  the  costs  for  virhich 
he  is  charged  by  the  judgment  of  the  court  below.  In  support  of 
this  conclusion  see  Hoover  v.  Oreenhaum,  61  N.  Y.  305;*  Danly  v. 
Crawl,  28  Ark.  95. 

[Another  point  omitted.]  JudgmefU  reversed. 

—^^^^—^-^  ■  - 

^Affirmed,  91  IT.  S.  308. 
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|»I«»waiMft.) 
qwOwigl — to  ^bmmdan  proeeMng  to  open  hi^hwap — pMiepoUo^. 

Am  agteemoit  to  abuidon  a  proceeding  which  one  lias  commenced  to  establlik 
a  highway,  in  consldefation  of  monej  to  be  paid,  is  void. 

ACTION  for  money.     The  head-note  states  the  point    The  d^ 
fendant  had  judgment  below. 

JT.  Eeeler  and  Sh^an  d  MeCam^  for  appellant. 

J.  W.  Dozsee,  for  appellee. 

RsBDy  J.  Plaintiff  was  examined  as  a  witness  in  his  own  behalf^ 
and  his  testimony  was  the  only  evidence  introduced  on  the  trial. 
He  testified  in  substance  that  after  the  appeals  were  taken,  and 
while  the  causes  were  pending  in  the  Circuit  Court,  an  agreement 
was  entered  into  between  him  and  defendant  for  the  settlement  of 
ihe  causes  and  their  final  disposition;  that  his  undertaking  in  the 
agreement  was  that  he  would  make  no  further  appearance  in  the 
•causes,  and  would  cease  all  efforts  for  procuring  the  final  establish- 
ment  of  the  highways,  and  that  he  would  withdraw  the  money 
which  he  had  deposited  with  the  county  auditor  for  the  payment 
-of  the  awards;  and  that  defendant  agreed,  in  consideration  of 
his  doing  these  things,  to  pay  him  llOO,  and  to  take  care  of  the 
costs  in  the  cases;  and  that  he  had  paid  out  as  attorney's  fees, 
4ind  other  expenses  incurred  by  him  in  the  proceeding  to  establish 
the  highway,  about  the  sum  of  1100;  and  that  the  object  of  the 
parties  in  entering  into  the  agreement  was  to  put  an  end  to  the 
proceedings,  and  to  reimburse  him  for  the  ex])en8es  he  had 
incurred  therein.  On  this  testimony  the  Circuit  Court  ruled  that 
the  contract  was  against  public  policy,  and  was  therefore  not 
•enforceable;  and  the  jury  were  directed  to  return  a  yerdict  for 
defendant;  and  the  only  question  presented  by  the  record  is  as  to 
the  correctness  of  this  ruling.  We  think  the  rulihg  is  correct. 
Proceedings  for  the  establishment  of  public  highways  are  essentially 
public  in  their  character.  They  are  in  the  exercise  by  the  State  of 
one  of  its  sovereign  powers.     The  rights  which  are  established  and 
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the  priyileges  which  are  created  by  the  proceedings  are  for  the 
benefit  of  the  whole  people. 

The  proceeding  can  be  instituted,  it  is  true,  only  on  the  petition 
of  some  member  of  the  public  who  is  interested  in  the  question, 
and  it  may  be  carried  on  in  his  name,  and  he  may.  bs  made 
responsible  for  the  costs  occasioned  by  it,  and  if  damages  are 
awarded  to  those  whose  lands  are  appropriated  for  the  use  of  the 
highway,  he  may  be  required  to  pay  the  same  as  a  condition  to  its 
establishment,  and  if  an  appeal  be  taken  from  such  award,  he  may 
be  made  a  party  to  the  litigation  thus  instituted,  and  may 
ultimately  be  compelled  to  pay  the  costs  occasioned  by  it.  Code, 
title  Ylly  chap.  1.  But  the  proceeding  is  not  for  his  benefit.  Tt 
is  a  proceeding  by  the  State  for  the  benefit  and  advantage  of  all 
the  people  of  the  State,  and  the  petitioner  acquires  no  special  rights 
or  advantages  by  it  In  so  far  as  his  efforts  are  instrumental  iu 
procuring  the  establishment  of  the  highway,  he  acts  for  the  public. 
In  instituting  and  carrying  on  the  proceeding,  he  acts,  in  a  sense, 
in  a  public  capacity.  He  invokes  the  power  of  the  State,  and  it  ia 
exercised  for  the  benefit  of  the  common  public,  and  he,  in  a  sense, 
represents  that  public,  and  stands  for  it  in  the  proceeding.  It  ia 
true,  he  cannot  be  compelled  to  institute  the  proceeding,  and  it 
may  be  true  also,  that  having  voluntarily  begun  it,  he  cannot  be 
compelled  to  continue  it  to  a  final  result.  If  it  turns  out  thai 
the  burdens  likely  to  be  imposed  upon  him  are  greater  than  was 
anticipated  when  he  instituted  the  proceedings,  it  may  be  that  he 
has  the  right  to  retire  from  them,  or  discontinue  them  entirely. 
But  when  he  has  assumed  a  position  of  trust  towaid  the  public, 
and  instituted  a  proceeding  of  public  concern,  he  cannot  be  per- 
mitted to  make  the  question  whether  he  will  remain  in  the  position 
or  continue  the  proceeding  a  matter  of  private  bargain  for  his  own 
emolument.  One  occupying  a  public  office  has  the  undoubted 
Tight  to  resign  his  ] position.  But  if  a  public  officer  were  to  agree 
with  one  who,  for  any  reason,  was  desirous  that  a  vacancy  in  the 
office  should  be  created,  that  for  a  money  consideration  he  would 
resign  the  office,  it  would  hardly  be  contended  that  such  contract 
was  enforceable.  Tet  it  seems  to  us  there  is  no  difference  in 
principle  between  that  case  and  the  one  before  us.  The  highest 
considerations  of  public  policy  demand  that  all  duties  in  which  the 
State  and  public  are  concerned  shall  be  performed  with  fidelity; 
smd  no  man  who  has  once  assumed  the  perfoiTnance  of  snch  duties 
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should  be  permitted  to  make  the  question  whether  heirill  continiie 

in  their  performanoe  a  matter  of  private  speculation. 

We  think  the  judgment  of  the  Oironit  Oonrt  is  right,  and  it  la 

affirmed* 

Judgment  afirm^ 


MALomy.  BuBUvnov  Obdab  Bapiob  ajtb  Hobxhbbb  BaHi- 

WAT  OOMPAHT. 


fKTowm,41T.) 
8tmimt9 —  "  «M  and  opermHan  qf  a  raihMiif.** 

WIpiiig  loeoinoiive  englnee,  opening  and  closing  doon  of  an  engine-hooaav 
aad  ranoring  snow  from  a  tnm-table  and  the  tracks,  do  not  pertain  to  the 
*'  operation  of  a  railroad/'  althongh  turning  the  tarn-table  does. 

ACTION  for  personal  injury  by  negligence.    The  opinion  states 
the  case.    The  defendant  had  judgment  below. 

Blake  d  Hormely  for  appellant. 

Samud  K.  Tracy ^  f  Or  appellee* 

Bbbb^  J.  It  was  proven  on  the  trial,  that  at  the  time  he  received 
the  injury  complained  of  plaintiff  was,  and  for  some  years  had  been, 
in  defendant's  employ  as  a  wiper  ;  that  his  duties  were  to  clean  the 
engines  when  the;^  were  brought  in  off  the  road,  to  open  the  doors 
of  the  engine-house  to  admit  the  passage  of  engines  into  and  out 
of  the  house,  and  close  the  same  after  the  engines  had  passed  ;  to 
turn  the  turn-table  ;  to  shovel  the  snow  from  the  turn-table  and 
tracks  leading  to  the  engine-house  into  a  dumpy  or  hand  car,  and 
move  the  same  to  some  convenient  and  accessible  place  on  the 
main  track  over  which  the  trains  passed,  and  there  shovel  the  snow 
from  the  dumpy ;  that  on  the  night  of  the  accident  plaintiff  and  a 
foreman  and  another  wiper  went  to  the  doors  of  the  engine-house 
for  the  purpose  of  opening  them  to  admit  the  passage  of  an  engine 
which  had  just  come  in. 

There  are  two  doors  at  the  entrance  of  the  engine-house,  which 
when  being  opened,  swing  outward  from  the  center  of  the  entrance. 
The  parties  had  difficulty  in  opening  them  on  the  occasion  in  ques- 
tion, owing  to  an  accumulation  of  ice  on  the  ground  immediately 
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outside  of  the  door ;  and  they  took  picks  and  removed  a  portion 
of  the  ice,  when  they  were  enabled  to  open  them  without  accidents 
and  the  engine  passed  in.  They  then  attempted  to  close  the  doors. 
Plaintiff  took  hold  of  one  door  and  closed  it  without  difficulty;  but 
the  other  parties  had  difficulty  in  closing  the  other,  and  the  other 
wiper  placed  a  crowbar  under  it  for  the  purpose  of  raising  it  to 
enable  it  to  pass  over  the  ice.  In  doing  this  he  lifted  it  off  the 
hinges,  and  it  fell  upon  plaintiff  inflicting  the  injuries  complained 
of.  At  the  time  the  door  fell  upon  him,  plaintiff  was  standing  on 
the  track  leading  to  the  engine-house,  it  being  his  duty  to  remain 
tliere  and  assist  in  closing  the  door  ;  and  he  was  not  guilty  of  any 
negligence  which  in  any  manner  contributed  to  the  injury.  As 
there  was  no  conflict  in  the  evidence  as  to  the  character  of  the 
duties  which  devolved  upon  plaintiff  by  virtue  of  his  employment, 
or  as  to  the  circumstances  under  which  the  injuries  were  received, 
the  court  ruled  as  matter  of  law  that  he  could  not  recover,  and 
directed  the  jury  to  find  for  defendant. 

The  case  has  once  before  been  in  this  court.  61  Iowa,  326;  s.  c, 
47  Am.  Rep.  813.  On  the  former  trial  the  District  Court  instructed 
the  jury,  that  if  plaintifTs  duty  was  to  open  and  close  the  doors  to 
the  engine-house,  and  while  he  w^  in  the  performance  of  that  duty 
he  was  injured  by  one  of  the  doors  falling  upon  him,  and  this  was 
occasioned  by  the  negligent  act  of  a  co-employee  in  lifting  said  door 
from  its  hinges,  he  was  entitled  to  recover.  But  it  was  held  by 
this  court  that  this  instruction  was  erroneous,  and  the  judgment 
was  reversed.  In  addition  to  the  facts  established  on  the  first  trial, 
it  was  proved  on  the  second  trial  that  plaintiff  was  required,  when 
opening  or  closing  the  doors  of  the  engine-house,  to  stand  on  the 
track  leading  into  the  building.  Also  that  it  was  his  duty  to  turn 
the  turn-table,  and  remove  the  snow  from  the  turn-table  and  tracks 
leading  into  the  engine-house.  It  is  now  contended  by  counsel  for 
plaintiff:  First,  that  our  holding  on  the  former  appeal  is  not  neces- 
sarily conclusive  of  plaintiff's  right  to  recover  on  the  facts  as  proved 
on  that  trial;  or  if  this  is  not  so,  second,  that  the  facts  proved  on 
the  second  trial  distinguished  the  case  from  that  made  on  the 
former  trial,  and  bring  it  within  the  provision  of  section  1307  of 
the  Code.  The  instruction  given  on  the  former  trial  held,  that  if 
plaintiff  was  injured  while  in  the  performance  of  his  duty  of  open- 
ing or  closing  tlie  doors,  and  the  injury  was  caused  by  the  negli- 
gence of  a  co-employee  in  lifting  the  door  from  its  hinges,  he  was 
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entitled  to  reoover.  This  was  held  erroneous  on  the  grounds  (1) 
that  the  particular  duty  in  which  he  and  his  oo-employee,  whoae 
n^ligenoe  canaed  the  injury,  were  engaged  at  the  time  of  the  acci- 
dent did  not  pertain  to  the  buainess  of  operating  the  railroad;  and 
(2j)  neither  that  particular  duty,  nor  any  other  which  the  nature  of 
his  employment  required  him  to  perform,  as  shown  by  the  evidence, 
brought  him  within  the  clasa  of  employees  who  are  engaged  in  the 
business  of  operating  the  railroad.  The  construction  which  hat 
been  put  by  the  adjudications  of  this  court  upon  the  statute  under 
which  the  liability  of  railroad  companies  to  employees  for  injuries 
caused  by  the  negligence  of  co-employees  arises,  is  that  it  affords  a 
remedy  only  to  such  employees  as  are  employed  at  the  time  of 
reoeiying  the  injury  in  the  business  of  operating  the  railroad* 
Dqfp^  T.  Chicago f  R.  L  d  P.  R.  Co.,  36  Iowa,  52;  Schrmder  t. 
Chicago,  R.  1.  d  P.  R.  Co.,  41  Iowa,  344;  Smilh  y.  Burlington,  C 
R.  Jt  N.  R.  Co.,  59  Iowa,  73;  FoUy  y.  Chicago,  R.  I.  d  P.  R.  Co., 
64  Iowa,  664.  And  the  holding  that  the  facts  proyed  showed  thai 
plaintiff  was  not  so  engaged  at  the  time  of  the  injury  necessarily 
oondndes  all  right  of  recoyery  upon  those  facts« 

We  come  then  to  the  question,  whether  the  facts  proyed  on  this 
trial  bring  the  case  within  the  statute,  and  we  think  it  is  clear  that 
neither  the  wiping  of  the  engines,  nor  the  opening  and  closing  of 
the  doors  of  the  engine-house,  nor  the  removing  of  the  snow  from 
the  turn-table  and  tracks,  in  any  proper  sense  pertain  to  the  opera- 
tion of  the  road.  The  only  duty  which  plaintiff  was  required  by 
his  employment  to  perform,  which  it  can  be  claimed  at  all  pertains 
to  the  operation  of  the  railroad,  was  that  of  turning  the  turn-table. 
As  we  understand  it,  this  table  is  a  circular  platform,  so  constructed 
and  supported  that  it  may  be  turned  upon  its  center.  There  is  a 
track  leading  to  it  from  the  main  track  of  the  road,  and  from  it 
other  tracks  radiate  as  from  a  center,  leading  into  the  different 
stalls  in  the  engine-house,  and  there  are  rails  upon  it.  When  an 
engine  is  to  be  run  from  the  main  track  into  the  house,  the  table 
is  so  adjusted  as  to  connect  the  rails  on  the  table  with  the  track 
leading  from  the  main  track.  The  engine  is  then  run  upon  the 
table,  which  is  then  turned  until  connection  is  made  between  the 
nils  on  it  and  one  of  the  tracks  leading  into  the  engine-house,  when 
the  engine  is  run  into  the  building;  and  engines  are  taken  from 
the  engine-house  to  the  main  track  in  the  same  manner. 

Plaintiff's  duty  was  to  turn  the  table  and  make  these  adjust* 
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ments  at  times  when  engines  were  being  ran  between  the  main 
track  and  engine-house.  His  dnty  in  that  regard  was  somewhat 
similar  to  that  performed  by  a  switchman  in  adjusting  the 
switches  to  permit  the  passage  of  trains  from  the  mam  line  to  the 
side  tracks,  and  we  think  it  may  be  said  that  in  performing  this 
duty  he  was  engaged  in  the  operation  of  the  road,  just  as  the 
switchman  is  engaged  in  its  operation  when  he  adjusts  the  switch. 
Bach  in  the  performance  of  the  duty  assigned  him  does  an  act 
which  is  necessary  to  be  done  in  the  use  and  operation  of  the  road, 
and  if  either  should  be  injured  while  in  the  performance  of  the  duty^ 
in  consequence  of  the  neglect  or  mismanagement  or  willful  wronjf 
of  a  co-employee,  who  at  the  time  was  also  engaged  in  the  operation 
of  the  road,  he  would  probably  have  a  remedy  therefor,  under  the 
statute  against  the  company.  But  plaintiff  did  not  receive  the 
injury  of  which  he  complains  while  in  the  performance  of  that  duty^ 
but  it  was  inflicted  while  he  was  in  the  performance  of  another  duty^ 
which  as  we  think  wsis  in  no  manner  connected  with  the  operation 
of  the  road.  It  is  insisted  ho  werer  that  liis  employment  was  entire^ 
and  as  part  of  his  service  related  to  the  business  of  operating  the 
road,  he  has  his  remedy  under  the  statute,  even  though  the  injury 
was  not  sustained  while  in  the  performance  of  that  particular  part 
of  the  service.  The  case  of  Deppe  v.  Chicago^  R.  L  dk  P.  R.  Co.^ 
supra,  is  relied  on  as  sustaining  this  view,  and  it  must  be  admitted 
that  some  things  are  said  in  the  opinion  in  that  case  which  seem  to 
favor  this  claim. 

But  we  think  the  question  is  materially  affected  by  an  amendment 
of  the  statute  which  has  been  enacted  since  that  decision.  That 
case  was  decided  under  section  7,  chap.  169,  acts  1862,  which  is  as 
follows:  ''Every  railroad  company  shall  be  liable  for  all  damages 
sustained  by  any  person,  including  employees  of  the  company,  in 
consequence  of  any  neglect  of  the  agents,  or  by  any  mismanagement 
of  the  engineers  or  other  employees  of  the  corporation,  to  any  person 
sustaining  such  damage."  The  present  statute  is  section  1307  of 
the  Code,  which  is  as  follows:  ''Every  corporation  operating  a 
railroad  shall  be  liable  for  all  damages  sustained  by  any  person, 
including  employees  of  such  corporation,  in  consequence  of  the  neg* 
lect  of  agents,  or  by  any  mismanagement  of  the  engineers  or  other 
employees  of  the  corporation,  and  in  consequence  of  the  willful 
wrongs,  whether  of  commission  or  omission,  of  such  agents,  engi- 
neors  or  other  employees,  when  such  wrongs  are  in  any  manner  con* 
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nectcd  vifch  the  use  and  operation  of  any  railway  on  or  aboat  which 
they  shall  be  employed/'  And  this  statute  was  in  force  at  the  time 
plaintiff  reoeiyed  the  injuries  in  question.  In  construing  this  sec- 
tion in  Foley  t.  Chicago,  R.  7.  d  P.  R.  Co.,  supra,  we  held  that  the 
term  ''snch  wrongs,''  in  the  latter  clause  of  the  section,  did  not 
relate  alone  to  the  willful  wrongs  spoken  of  in  the  preceding  clause, 
but  that  it  related  as  well  to  the  mismanagement  and  negligence 
spoken  of  in  the  former  part  of  the  section.  Under  this  construc- 
tion it  is  apparent  that  the  last  clause  of  the  section  creates  a  limi- 
tation as  to  the  class  of  acts  for  which  the  company  is  liable,  which 
did  not  exist  under  the  former  statute.  The  liability  created  by  the 
act  of  1862  is  expressed  in  general  terms.  By  it  the  company  is 
made  liable  for  all  damages  sustained  by  any  person  in  consequence 
of  any  mismanagement  or  neglect  of  its  employees.  The  acts  or 
omissions  of  its  employees  for  which  it  would  be  liable  would  be  such, 
of  course,  as  the  employees  should  commit  in  the  course  of  their 
employment;  but  its  liability  is  not  otherwise  limited  by  the  act; 
while  under  the  present  statute,  its  liability  is  limited  to  such  dam- 
ages as  are  occasioned  by  the  negligence  or  mismanagement  or  will- 
ful wrongs  of  its  employees,  which  are  connected  with  the  use  and 
operation  of  the  railroad  on  or  about  which  they  are  employed. 

To  meet  the  objection  that  the  act  of  1862  created  a  rule  of  lia- 
bility which  was  applicable  to  railroad  companies  alone,  and  did  not 
affect  other  employees  under  precisely  the  same  circumstances,  and 
that  it  was  therefore  class  legislation,  and  in  violation  of  the  State 
Constitution,  the  court  in  Deppe^s  case  construed  the  act  as  creat- 
ing a  remedy  only  in  favor  of  that  class  of  employees  who  were 
engaged  in  the  hazardous  business  of  operating  railroads,  and  the 
correctness  of  the  holding  of  that  case  on  that  question  is  not 
<lonbted.  But  the  subsequent  legislation  has  established  a  new  rule 
as  to  the  class  of  acts  for  which  the  companies  are  liable.  So  that 
to  entitle  an  employee  now  to  recover  against  the  company  for 
hijuries  which  he  has  sustained  in  consequence  of  the  negligence  or 
mismanagement  or  willfulness  of  a  co-employee,  he  must  show  (1) 
that  he  belonged  to  the  class  of  employees  to  whom  the  statute 
affords  a  remedy,  and  (2)  that  the  act  which  occasioned  the  injury 
was  of  the  class  of  acts  for  which  a  remedy  is  given.  We  think  it 
very  clear  that  the  plaintiff  has  failed  to  establish  the  latter  fact. 

The  District  Court  therefore  rightly  directed  the  jury  to  find  for 
-defendant  Judgment  affirmed. 
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Orat  v.  MoBbtkolds. 

(kmiraei^'tohreakawOl-'pubUcpoiieif, 

An  agreement  between  the  father  and  graiul rather  of  an  infant  legatee,  on 
aide,  and  an  heir  at  law,  not  a  legatee,  on  the  other,  that  the  latter  ahoald 
resist  and  the  former  should  not  insist  on  probate,  and  if  the  will  shomld  be 
set  aside  the  heir  should  pay  the  infant  the  amount  of  his  legacy,  the  ob}eol 
being  to  defeat  a  residuary  legatee,  Is  void.* 

ACTION  on  contract.     The  opinion  states  the  case.     The  plain* 
tiff  had  judgment  below. 

Siiles  S  Beaman  and  W.  W,  Cory,  for  appellant. 

H.  B.  H&ndsrshott  and  McNett  it  Tisdah,  for  appeUee. 

RoTHROOK,  G.  J.  The  facts  in  the  case,  about  which  there  is  na 
dispute,  are  as  follows:  J.  W.  0.  Reynolds,  of  Jefferson  county,  in 
this  State,  died  May,  1870,  leaving  his  wife,  but  no  children,  snr- 
yiving  him.  He  made  a  will  by  which  he  constituted  Isaac  D. 
Howry  his  executor.  He  bequeathed  to  his  wife  M,000;  to  his 
mother-in-law,  Sallie  Mowry,  1350;  to  Madison  McReynolds,  Susan 
McReynolds  and  Martha  McReynolds  12,000  each;  to  John  S.  Oray, 
the  infant  son  of  his  deceased  sister,  the  sum  of  1 1,000;  to  Willie 
McReynolds  1300;  to  his  stepmother  950;  and  the  balance  of  his 
estate  he  bequeathed  to  the  masonic  lodge  at  Abingdon,  as  a  per- 
manent fund  to  educate  the  orphan  children  of  master  masons. 
There  were  one  or  two  other  bequests  made  in  the  will,  not  neces- 
sary to  be  mentioned  here.  This  will  was  made  but  a  short  time 
before  the  death  of  the  testator.  By  the  will  the  principal  part  of 
the  estate  was  intended  to  be  bequeathed  to  his  wife,  and  to  hi» 
brother  and  sisters,  and  to  the  minor  children  of  his  deceased 
brother  and  sister,  with  a  small  amount  to  his  wife's  mother,  and 
the  residue  was  given  to  the  masonic  lodge  at  Abingdon.  Solomon 
McReynolds,  the  father  of  J.  W.  0.  McReynolds,  survived  him,  and 
in  the  absence  of  a  will  one-half  of  the  estate  would  have  gone  ta 
the  wife,  and  the  other  half  to  Solomon  McReynolds,  the  father. 

*  Compare  JftffieMr  V.  Jf«r0i0r(5OGa.  546),  16  Am.  Beii.6Q4;  Tbyiorv.  MUeheii 
(87  Penn.  St.  618),  80  Am.  Rep.  888. 
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Ill  a  short  time  after  the  death  of  the  testator  the  wQl  was  filed 
for  probate.  The  legatee,  John  S.  Gray,  was  then  some  three  or 
four  years  of  age.  His  mother  died  within  a  month  after  he  was 
bom,  and  his  grandfather,  J.  Q.  Gray,  took  charge  and  control  of 
him,  kept  him  and  with  some  assistance  from  the  father  of  the  boy, 
clothed,  sustained  and  cared  for  him  as  his  own  child.  After  the  will 
was  filed  for  jirobate,  Solomon  McHeynolds  made  an  agreement  with 
the  gi-andfatlier  and  father  of  the  infant  child  that  he  (McHey- 
nolds) would  resist  the  probate  of  the  will,  and  that  they,  as  the 
representatives  of  the  child,  should ^ot  insist  on  the  probate,  and 
that  if  it  was  not  probated,  he  (McHeynolds)  would  pay  to  the 
child  the  amount  of  the  legacy  named  in  the  will. 

The  contract,  as  stated  by  John  G.  Gray  in  his  testimony,  was  as 
follows:  Solomon  McHeynolds  ''came  to  my  home,  and  his  wife 
snd  Martha  and  J.  W.  McHeynolds  came  there  on,  I  think,  about 
a  week  before  the  court  at  Fairfield,  and  asked  me  if  I  had  got  a 
letter  from  him.  I  told  him  I  had.  Said  he,  '  I  want  to  break 
Joseph's  wilL'  Says  he,  '  I  want  yon  to  lay  still  and  let  me  do  it. 
I  want  the  heirs  to  have  every  cent  the  uncle  willed  them,  but  I 
want  to  break  that  will; '  that  Mowry  wanted  to  destroy  the  prop- 
erty or  the  money,  and  I  want  to  break  that  will  and  get  the  money 
out  of  the  Masons'  hands;  that  was  the  contract  between  him  and 
me,  that  Johnny  and  the  other  minor  heirs  should  have  the  money 
that  the  ancle  willed  them. 

Solomon  McHeynolds  appeai-ed  and  resisted  the  probate  of  the 
will,  and  the  same  was  set  aside,  and  the  application  to  have  the 
same  admitted  to  probate  refused.  No  one  appeared  in  the  pro- 
ceedings in  behalf  of  the  minor,  John  S.  Gray.  Solomon  McHey- 
nolds afterward  died  without  paying  plaintiff  the  amount  of  the 
k^picy,  and  this  action  is  brought  against  his  estate  to  recover  upon 
the  <nral  contract  above  set  out. 

The  defendant  demurred  to  the  petition,  objected  to  the  evidence 
of  the  contract,  and  moved  the  court  to  direct  the  jury  to  return  a 
verdict  for  the  defendants  upon  the  grounds,  among  other  things, 
Aat  the  contract  as  pleaded  and  proved  was  without  consideration 
against  public  policy  and  void.  They  also  asked  instructions  to 
the  jury  to  the  same  effect     All  of  these  objections  wwe  overruled. 

We  think  that  upon  these  undisputed  facts  the  plaintiff  is  not 
entitled  to  recover,  for  two  good  and  sufficient  reasons: 

(1)  The  contract  was  without  consideration.  It  may  be  conceded 
V01.LIV  — 8 


18 IOWA, 

Gray  v.  McReynolds. 


for  the  purposes  of  the  casey  that  the  father  and  grandfather  of  the 
plaintiff  had  authority^  by  reason  of  their  relation  to  the  plaintiff*, 
to  make  a  contract  which  the  plaintiff  conld  enforce  against  Solo- 
mon McReynolds.  But  that  is  not  the  question  here  presented. 
There  must  be  a  consideration  moving  from  some  person.  The 
promise  in  behalf  of  the  minor  to  ''lay  still "  dUd  allow  McBeynolds 
to  set  aside  the  will  was  binding  on  no  one.  There  was  nothing  to 
prevent  the  minor^  and  all  his  friends,  guardians  and  protectors, 
from  doing  all  they  could  to  uphold  the  will.  If  they  had  done  so 
Solomon  McBeynolds  could  not  have  claimed  in  the  Probate  Court 
that  they  had  contracted  not  to  do  so. 

(2)  But  suppose  we  were  to  concede  that  the  failure  to  appear  in 
support  of  the  will  was  a  consideration  in  support  of  the  agreement. 
It  appeal's  to  us  that  the  object  of  the  contract  was  against  public 
policy,  as  tending  to  thwart  justice.  The  avowed  purpose  was  to 
prevent  the  Masonic  lodge  from  receiving  its  legacy.  It  must  De 
remembered  that  the  plaintiff  is  seeking  a  recovery  upon  the  con- 
tnict  made  for  his  benefit  He  must  accept  the  contract  as  it  was 
made.  He  cannot  be  aUowed  to  divest  it  of  any  of  its  provisions 
because  of  his  infancy.  The  evidence  shows  that  the  oflBcers  of  the 
Masonic  lodge  were  not  advised  of  the  contract.  They  knew 
nothing  about  it.  Suppose  that  all  of  the  beneficiaries  under  a  will 
excepting  one  should  unite  in  a  contract  with  an  heir  that  they 
would  do  nothing  to  uphold  the  will,  and  that  the  heir,  if  success- 
ful in  defeating  it,  should  pay  their  legacies,  and  this  contract  was 
made  to  defeat  the  legacy  of  the  one  not  entering  into  the  contract. 
It  is  very  plain  that  such  a  contract  is  void  as  against  public  policy 
and  no  recovery  can  be  had  thereon  by  any  of  the  parties  to  it  The 
case  of  Fulton  v.  Smith,  27  Ga.  413,  and  the  other  cases  cited  by 
counsel  for  appellee,  are  unlike  the  case  at  bar  in  their  facts.  They 
are  cases  of  contracts  between  heirs  and  legatees  where  there  was  no 
'Maying  still  *'  by  any  one  of  them.  They  were  fair,  open  contracts* 
made  to  avoid  family  difficulties,  for  the  purpose  of  an  equitable 
and  just  distribution  of  property. 

We  think  the  court  should  have  directed  the  jury  to  return  a 
verdict  for  the  defendants,  because  upon  the  undisputed  facts  the 
plaintiff  was  not  entitled  to  recover. 

Judgment  revertkL 
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LrrtLSTOK  r.  Fritz. 

(B6Iowm,4n.) 
(hMtUutianial  lam-^ttahUe  aiuihoriting  eUiaen  to  Aom nuitanee prohthUsd. 

A  statute,  aathorising  nnj  dtlien  of  a  county  where  a  place  for  the  unlawful 
aale  of  intoxicating  liquor  is  kept,  to  maintain  an  action  to  prohibit  and 
abate  it  as  a  nuisance,  is  constitutional. 

ACTION  to  abate  a  nuisauoe.    The  opinion  states  the  case.    The 
injunction  was  granted  below. 

Lehman  A  Park,  W.  S,  Sickmon  and  Bitts  <§  Block,  for  appel- 
lant 

Baylies  d  Bayliee,  Smith  MePherean,  attorney-general,  Jed* 
Lake,  James  0.  Crosby,  3.  P.  Adams,  Bickel  d  Bull  and  Bemley 
S  Bsmley,  for  appellee. 

RoTHBQOKy  J.  L  The  plaintiff  does  not  aver  in  his  petition  that 
he  has  sustained,  or  will  sustain,  any  damage  or  injury  by  the  main- 
tenance of  the  alleged  nuisance,  for  which  he  can  be  compensated 
in  a  money  judgment  He  claims  the  right  to  mamtain  the  action 
because  he  is  a  citizen  of  Polk  county,  and  because  the  keeping  and 
maintaining  the  nuisance  in  the  county  is  a  great  damage  and  injury 
to  the  property,  peace  and  safety  of  the  plaintiff  and  other  citisens 
of  said  county. 

The  case  therefore  turns  upon  the  question  whether  any  citizen 
of  the  county,  where  a  nuisance  of  this  character  is  kept,  may  main- 
tain an  action  in  equity  to  enjoin  and  abate  it,  and  whether  the 
court  has  the  i)ower  under  the  law  to  order  a  temporary  injunction 
in  such  cases.  It  is  not  disputed  that  the  building  or  erection  of 
whatever  kind,  in  or  at  which  intoxicating  liquors  are  unlawfully 
manufactured  or  sold,  is  a  nuisance.  It  was  provided  in  section 
926  of  the  Code  of  1851,  that  "  the  places  commonly  known  as 
'  dramshops '  are  hereby  prohibited,  and  declared  public  nuisances. 
♦  *  ♦  »>  The  law  with  reference  to  the  sale  of  intoxicating  liquors 
has  undergone  many  changes  since  1851;  but  the  unlawful  traflSo 
has  always  since  that  time  been  declared  by  legislative  enactment 
to  be  a  nuisance.  The  provision  above  cited  has  never  been 
repealed.     That  the  legislature  has  ample  power  to  prohibit  the 
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mann&cfcare  and  sale  of  intoxicating  liquors  has  been  settled  law 
in  this  State  for  more  than  thirty  years.  Legislation  upon  that 
subject  has  been  uniformly  upheld  and  approved  by  this  court  since 
the  decision  in  the  case  of  Our  Hou8e  v.  State,  4  G.  Greene,  172, 
and  the  case  of  Santo  y.  State,  2  Iowa»  165 ;  8.  c,  63  Am.  Dec.  487. 
Thousands  of  persons  have  been  prosecuted  by  indictment,  fined 
and  imprisoned  in  this  State  for  the  maintenance  of  nuisances  in 
the  keeping  of  saloons. 

By  chapter  143  of  the  Laws  of  the  Twentieth  General  Assembly, 
the  statute  upon  this  subject  was  amended.  It  was  made  more 
sweeping  in  its  provisions,  by  prohibiting  the  sale  of  all  kinds  of 
intoxicating  liquors,  under  heavy  penalties,  excepting  sales  for 
ocnrtain  purposes  by  permit  from  the  board  of  supervisors  of  the 
county.  After  providing  for  punishment  for  specific  sales,  the  act 
in  its  twelfth  section  provides  that  for  violation  of  the  law  by 
unlawful  sales,  ''the  building  or  erection,  of  whatever  kind,  or  the 
ground  itself,  in  or  upon  which  such  unlawful  manufacture  or  sale, 
or  keeping  with  intent  to  sell,  use  or  g^ve  away,  of  any  intoxicating 
liquor  is  carried  on,  or  continued  or  exists,  and  the  furniture,  fix- 
tures, vessels  and  contents  is  hereby  declared  a  nuisance,  and  shall 
be  abated  as  hereinafter  provided;  and  whoever  shall  erect  or  estab- 
lish or  continue  or  use  any  building  or  erection  for  any  of  the  pur- 
poses prohibited  in  said  section  (the  section  of  the  law  prohibiting 
sales)  shall  be  deemed  guilty  of  a  nuisance,  and  may  be  prosecuted 
and  punished  accordingly,  and  upon  conviction  shall  pay  a  fine  of 
not  exceeding  $1,000,  and  costs  of  prosecution.  *  *  *  Any 
citizen  of  the  county  where  such  nuisance  exists,  or  is  kept  or 
maintained,  may  maintain  an  action  in  equity  to  abate  and  per- 
petually enjoin  the  same,  and  any  person  violating  the  terms  of  any 
injunction  granted  m  such  proceedings  shall  be  punished  as  for 
contempt  by  a  fine  of  not  less  than  $500  nor  more  than  $1,000,  or 
by  imprisonment  in  the  county  jail  not  more  than  six  months,  or 
by  both  such  fine  and  imprisonment,  in  the  discretion  of  the 
court." 

This  statute  plainly  authorizes  any  citizen  of  the  county  to  main- 
tain the  action,  and  there  can  be  no  denial  of  the  right  of  action, 
unless  it  be  held  that  the  legislature  had  no  constitutional  power  to 
enact  the  law.  Counsel  for  appellant  contend  that  the  statute  is 
repugnant  to  sections  9,  10,  11  and  12  of  article  I  of  the  Constitu- 
tion.    These  sections  provide  that  ''the  right  of  trial  by  jury  shall 
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remain  inyiolate,''  and  that  in  all  criminal  proBecntionSy  involying 
life  or  liberty,  the  aocnsed  shall  have  the  right  to  a  trial  by  jury, 
upon  an  indictment  by  a  grand  jnry. 

The  question  presented  by  counsel  in  argument  may  be  stated  in 
this  general  form:  Is  the  statute  under  consideration  an  attempt 
upon  the  part  of  the  law-making  power  to  depriye  the  citizen  of 
the  constitutional  right  to  be  tried  by  a  jury?  It  is  important  at 
the  outset  to  inquire:  In  what  cases  was  the  right  of  trial  by  jury 
inyiolate  when  the  Oonstitution  was  adopted,  for  it  will  be  obserred 
that  the  provision  is  that  the  right ''  shall  remain  inyiolate/'  This 
pioyisiony  or  its  equiralent,  is  common  to  the  Constitutions  of  many 
States  of  the  Union,  and  it  has  been  held  that  it  secures  the  right 
of  trial  by  jury  in  all  cases  in  the  trial  of  which  a  jury  was  neces* 
sary  according  to  the  principles  of  the  common  law.  l9om  y. 
Mississippi  OstU.  By,  Co.,  36  Miss.  300.  In  Plimpton  y.  Town  of 
Somerset^  33  Vt.  283,  it  is  said  that  ''  the  general  rule  of  oonstruo- 
tion  in  reference  to  this  proyision  of  the  Constitution  is,  that  any 
act  which  destroys  or  materially  impairs  the  right  of  trial  by  jury, 
according  to  the  course  of  the  common  law,  in  cases  proper  for  the 
cognisance  of  a  jury,  is  unconstitutional. '' 

The  jurisdiction  of  courts  of  equity  to  enjoin  and  abate  nuisances 
18  of  yery  ancient  origin.  In  2  Story  Eq.  Juris.  921,  this  language 
IB  employed:  ''In  regard  to  public  nuisances,  the  jurisdiction  of 
courts  of  equity  seems  to  be  of  yery  ancient  date,  and  has  been 
directly  traced  back  to  the  reign  of  Queen  Elizabeth.  The  juris- 
diction is  applicable  not  only  to  public  nuisances  strictly  so  called, 
but  also  to  purpresiures  upon  public  rights  and  property."  This 
general  rule  is  not,  and  cannot  be  disputed.  Courts  of  equity  in 
nearly  all  the  States  of  the  Union  entertain  jurisdiction  to  restrain 
and  abate  nuisances,  either  at  the  suit  of  a  public  prosecutoi',  or  at 
the  instance  of  a  private  individual,  who  shows  that  he  sustains 
some  special  injury  by  the  establishment  or  existence  of  the  nuis- 
anoe. 

Such  a  case  being  of  equitable  cognizance,  neither  party  could, 
at  the  time  of  the  adoption  of  the  Constitution,  demand  a  jury  trial 
as  matter  of  right.  There  was  no  statute  law  or  constitutional 
proyision  then  in  force  which  gave  an  absolute  right  to  a  trial  by 
jury  in  an  equity  case.  SUaie  v.  Orwig,  25  Iowa,  280,  Clough  v. 
8eay,  49  Iowa,  111.  AH  actions  in  equity  were  required  to  be  tried 
by  a  chanceUor.     It  is  true,  the  chancellor  was  authorized,  by  the 
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manner  of  procedure  in  courts  of  equity,  to  make  up  iflsuee  of  fact^ 
called  issues  out  of  chancery,  and  refer  them  to  a  jury  to  enlighten 
his  conscience;  but  the  parties  had  no  right  to  demand  a  trial  of 
any  issue  in  an  equity  case  by  a  jury. 

But  it  is  insisted  by  counsel  for  appellant  that  courts  of  equity 
did  not  have  jurisdiction  at  the  time  of  the  adoption  of  the  Oon* 
stitution  to  abate  any  nuisance,  except  in  cases  where  some  property 
right  was  affected  by  the  maintenance  of  the  nuisance,  and  it  is  con- 
tended  that  the  enlargement  of  the  jurisdiction  to  that  class  of 
cases  in  which  property  rights  are  not  involyed  is  an  abridgment 
of  the  right  of  trial  by  jury.  The  jurbdiction  of  the  cause  of  action 
''is  the  power  over  the  subject-matter  given  by  the  laws  of  the 
sovereignty  in  which  the  tribunal  exists.''    1  Bouy.  Law  Diet.  769. 

Let  it  be  conceded  that  courts  of  eqaity,  before  the  adoption  of 
the  Constitution,  declined  to  entertain  actions  of  injunction  to 
restrain  and  abate  nuisances  in  cases  where  no  property  rights  were 
involved.  The  legislative  history  of  this  State,  and  the  jurisdiction 
entertained  by  its  courts,  do  not  warrant  the  conclusions  that  there 
is  no  legislative  discretion  in  regard  to  what  controversies  shall  be 
of  equitable  cognizance.  Since  the  adoption  of  the  Constitution, 
a  jury  has  been  allowed  in  actions  for  divorce,  and  this  right  has 
been  taken  away.  So  in  case  of  the  foreclosure  of  mortgages  and 
mechanics'  liens.  We  are  not  then  required  to  examine  the  laws 
in  force  at  the  time  the  Constitution  was  adopted,  and  hold  that  in 
every  case  which  was  then  triable  by  a  jury  the  right  to  such  trial 
remains  inviolate.  Such  a  construction  of  the  constitutional  pro- 
vision involves  too  narrow  a  view  of  legislative  power.  It  being 
oonceded  that  equity  had  jurisdiction  in  cases  of  nuisance,  we  can 
see  no  invasion  of  the  rights  of  the  citizen  by  an  act  of  the  legisla- 
ture extending  it  to  cases  where  no  distinct  property  right  is 
involved ;  and  we  may  say  here  that  the  distinction  sought  to  bo 
made  between  nuisances  where  property  rights  are  involved  and 
where  they  are  not  is  very  limited  narrow  and  ill  defined. 

Courts  constantly  enjoin  nuisances  where  no  damages  can  bo 
estimated  in  money  and  where  the  nuisance  produces  mere  annoy- 
ance and  discomfort  to  the  complaining  party  ;  as  a  manufacture 
producing  discomfort  to  individuals  {Oatliny.  Valentine,  9  Paige, 
5 ;  5) ;  a  blacksmith  shop  near  plaintiff's  dwelling  {Paueher  v. 
Oraes,  60  Iowa,  505) ;  a  livery  stable  {Shiras  v.  Ohnger,  50  Iowa, 
571 ;  s.  c,  33  Am.  Rep.   138) ;  a  hog  lot  {Riohards  r.  ffoU,  61 
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lowsiy  529).  These  and  many  other  cases  which  might  be  cited 
show  a  very  great  relaxation  of  the  old  rule  that  no  action  will  lie 
to  restrain  and  abate  a  public  or  common  nuisance,  unless  the  plaint- 
ifl,  in  the  language  of  Blackstone,  ''suffers  some  extraordinary 
damage  beyond  the  rest  of  the  king's  subjects  by  a  public  nuisance, 
in  which  case  he  shall  have  priyate  satisfaction  by  action ;  as  if  by 
means  of  a  ditch  dug  across  a  public  highway,  which  is  a  common 
nuisance,  a  man  or  his  horse  suffer  any  injury  by  falling  therein, 
for  this  particular  damage,  which  is  not  common  to  others,  the  party 
shall  have  his  action/' 

It  is  not  easy  to  perceiye  why  the  law-making  power  may  not 
authorize  the  suppression  of  the  saloon  nuisance  by  injunction 
because  no  property  lights  are  involyed.  It  was  always  allowable 
to  enjoin  the  obstruction  of  a  public  highway,  or  a  nayigablestream, 
by  an  action  in  equity  at  the  suit  of  the  public.  This  was  done 
because  it  was  claimed  that  a  property  right  in  the  public  was 
inyolyed ;  and  such  proceedings  were  authorized  without  the  aid 
of  any  statute.  Such  nuisances  are  detrimental  to  the  public 
because  they  obstruct  trayel  and  impede  nayigation.  But  the 
damages  to  the  public  are  no  more  susceptible  of  computation  than 
the  injuries  to  the  public  by  the  unlawful  maintenance  of  a  saloon.  In 
Staie  y.  Iron  Cliffs  Co,,  54  Mich.  350,  in  discussing  the  power  of 
the  legislature  under  this  proyision  of  the  Constitution,  it  is  said 
that  ''  its  power  to  create  and  enlarge  equitable  jurisdiction  is  not 
only  undoubted  but  unlimited."  "Without  further  dwelling  upon 
this  branch  of  the  case,  we  conclude  that  the  statute  in  question, 
so  far  as  it  authorizes  the  action,  is  not  repugnant  to  the  Gonstitu* 
tion. 

IL  It  is  further  insisted  that  the  action  in  equity  authorized  by 
the  statute  cannot  be  maintained,  because  the  legislature  has  no 
power  to  enforce  a  criminal  law  by  a  ciyil  action.  But ''  one  main- 
taining a  nuisance  may  not  only  be  punished  in  a  criminal  proceed- 
ing, but  a  ciyil  action  at  law  to  recoyer  damages  in  a  proper  case, 
and  an  action  in  equity  to  restrain  the  nuisance,  may  be  prosecuted 
against  him.  Richards  y.  HoU,  61  Iowa,  529  ;  Ewell  y.  Greenwood, 
26  Iowa,  377.  These  cases  were  decided  without  any  reference  to 
a  statute  expressly  authorizing  an  action  in  equity  in  addition  to 
criminal  punishment.  It  ought  not  to  be  claimed  that  a  statute  is 
unconstitutional  which  merely  proyides  a  remedy  which  was  avail- 
able without  the  statute.     And  it  must  be  remembered  that  the 
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defendant  is  not  con?icted  and  punished  for  a  crime  by  the  injuno- 
tion.  It  belongs  to  that  class  of  remedies  which  may  properly 
be  provided  by  statute  to  aid  in  the  administration  of  pieven- 
tive  justice.  It  stays  the  arm  of  the  wrong-doer.  It  does  not 
seek  to  punish  him  for  any  past  yiolations  of  the  law.  Its  purpose 
is  to  prevent  a  public  offense  and  suppress  what  the  law  declares  to 
be  a  nuisance.  The  denial  of  a  trial  by  jury  is  not  so  oppressive 
to  the  party  charged  as  the  statute  requiring  a  person  who  threatens 
to  commit  a  public  offense  to  give  bonds  with  sureties  to  keep  the 
peace  toward  the  people  of  the  State,  and  in  default  of  giving  the 
bond  committing  him  to  prison.  Code,  §§  4115-4119.  So  far  as 
we  are  advised  no  one  has  ever  claimed  that  the  law  requiring 
security  to  keep  the  peace  was  a  denial  of  the  right  of  trial  by  jury. 

The  defendant,  in  order  to  succeed  in  the  defense  that  the  pro- 
ceeding by  injunction  is  an  attempt  to  enforce  a*  criminal  law  by 
civil  process,  demands  in  effect  that  the  courts  must  establish 
the  principle  that  because  the  nuisance  complained  of  is  a  crime, 
it  is  entitled  to  favor  and  protection  in  a  court  of  equity.  Such  a 
rule  would  not  command  the  respect  or  approval  of  any  one. 

There  are  many  adjudged  cases,  aside  ffom  those  above  cited, 
which  expressly  hold  that  the  fact  that  a  nuisance  is  a  crime,  and 
punishable  as  such,  does  not  deprive  equity  of  its  jurisdiction  to 
restrain  and  abate  it  by  injunction.  People  v.  CUtf  of  St.  Louis,  5 
Oill.  (111.)  851;  8.  c,  48  Am.  Dec.  339;  AUomey- General  v. 
Railroad  Co.,  3  Greene  (N.  J.)  Eq.  136;  Attorney -General  v. 
Hunter,  1  Dev.  Eq.  12;  JUinke  v.  Hofeman,  87  111.  450;  s.  c,  29 
Am.  Bep.  68.  And  this  rule  applies  to  actions  by  private  individ- 
uals, tmd  to  suits  for  the  benefit  and  in  behalf  of  the  public. 

III.  It  is  further  claimed  that  the  statute  is  invalid  because  it 
authorizes  an  action  to  be  brought  by  any  citizen  of  the  county, 
without  a  showing  that  he  is  especially  damaged  by  the  nuisance. 
What  we  have  said  with  reference  to  the  power  of  the  legislature  to 
enlarge  the  jurisdiction  of  a  court  of  equity  will  apply  with  the  same 
force  to  this  objection.  It  is  surely  within  the  power  of  the  legis- 
lature to  designate  the  persons  at  whose  suit  a  nuisance  may  be 
enjoined  and  abated.  The  reason  of  the  rule  which  formerly 
obtained,  that  a  private  action  will  not  lie  for  a  public  nuisance 
without  special  damages,  was  that  to  authorize  private  actions  would 
create  a  multiplicity  of  suits,  one  being  as  well  entitled  to  bring  an 
action  as  another.     South  Carolina  B*y  Co.  v.  Moore,  28  Ga;  418. 


MARCH  TERM,  1885.  25 

Littleton  ▼.  Friti. 

Bnt  beoatue  the  enforcement  of  a  statute  may  create  a  mnltiplictty 
<rf  actions  is  no  ground  for  declaring  it  unconstitutionaL  Questions 
of  policy  or  expediency  in  legislation  are  for  the  law-making  power 
itsdf,  and  courts  have  no  authority  to  interpose  their  judgment 
against  that  of  the  legislature,  upon  the  ground  that  the  law  in 
question  may  be  inexpedient,  or  that  some  other  enactment  would 
better  serve  to  accomplish  the  desired  object 

But  there  is  another  yiew  of  this  question  which  must  not  be 
oTerlooked.  There  can  be  no  doubt  that  it  is  within  the  power  of 
the  legislature  to  designate  the  person,  or  class  of  persons,  who  may 
maintain  actions  to  restrain  and  abate  public  nuisances,  and  when 
that  is  done  the  action  is  for  all  purposes  an  action  instituted  in 
behalf  of  the  public,  the  same  as  though  brought  by  the  attorney- 
general  or  public  prosecutor.  We  are  strongly  inclined  to  think 
that  in  this  case  a  decree  for  the  defendant  would  be  a  bar  to  any 
other  like  action  for  an  injunction,  upon  evidence  of  sales  of  liquor 
within  the  same  time  as  is  embraced  in  this  action.  The  plaintiff 
is  by  law  made  the  representative  of  the  public  in  bringing  and 
maintuning  the  action. 

IV.  Lastly,  it  is  claimed  that  there  is  no  authority  for  the  issu- 
ance of  a  temporary  injunction,  and  that  there  can  be  no  injunction 
until  after  a  conviction  for  unlawful  sales  of  intoxicating  liquors. 
We  have  already  said  that  the  action  in  equity  is  independent  of 
criminal  prosecutions,  and  it  is  wholly  immaterial  whether  the  defend- 
ant has  been  convicted  or  not.  We  think  the  temporary  injunction 
was  properly  allowed.  Section  3391  of  the  Code,  by  plain  implica- 
tion, authorizes  a  temporary  injunction  in  actions  to  restrain  a 
nuisance.  This  is  an  action  for  an  injunction  only.  No  damages 
are  claimed,  and  no  other  relief  is  demanded.  The  law  denounces 
the  unlawful  maintenance  of  a  saloon  or  dram-shop  as  a  nuisance. 
The  plaintiff,  in  his  own  behalf  and  in  behalf  of  other  citizens, 
demands  that  the  defendant  cease  from  pursuing  his  unlawful  and 
•criminal  occupation,  and  he  prays  that  a  temporary  injunction  be 
aDowed.  It  plainly  appears  from  the  petition  that  the  defendant, 
when  the  petition  was  presented  to  the  judge,  was  and  had  been  a 
defiant,  persistent  and  open  violator  of  the  law.  In  view  of  these  facts, 
the  showing  made  for  the  issuance  of  the  temporary  writ  was  suffi- 
cient, under  section  8388  of  the  Code.  The  law  having  denounced  the 
defendant's  calling  and  occupation  as  a  nuisance,  in  the  judgment  of 
the  law  he  was  every  day  doing  acts  which  produced  great  and  irrepa^ 
V0L.LIV  — 4 
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Table  injury  to  the  plaintiff  and  other  citizens;  injaries  that  in  the 
judgment  of  the  legislature  ought  to  be  enjoined  and  prevented 
by  an  action  in  equity.  No  earthly  power  is  able  to  repair  the 
injury  which  may  be  done  by  the  maintenance  of  the  nuisance 
from  the  commencement  of  the  action  until  the  final  decree,  and 
for  that  reason  a  temporary  injunction  is  authorized  by  the  law. 

We  have  disposed  of  every  question  made  by  counsel  in  the  case. 
We  have  pursued  a  different  order  in  the  discussion  of  the  case 
from  that  adopted  by  counsel,  and  have  not  reviewed  nor  com- 
mented upoii  all  the  authorities  cited;  but  we  think  we  have  fairlj 
disposed  of  every  question  presented.  The  case  has  been  exhaust- 
ively and  ably  argued,  orally  and  in  print,  and  we  have  given  it 
our  most  careful  consideration;  and  keeping  in  view  that  important 
and  oft-repealed  rule,  that  no  court  is  authorized  to  declare  an  act 
of  the  legislature  invalid  unless  it  is  plainly,  palpably  and  beyond 
doubt  repugnant  to  some  provision  of  the  Constitution,  we  reach  the 
conclusion  that  the  court  below  did  not  err  in  entertaining  the 
action  and  in  granting  the  temporary  injunction. 

Judgment  affirmed. 
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CorUract  ^  U>  take  into  employment  in  eonrideration  of  release  of  damagee  — 

dtfenee  of  ineompeteney. 

In  aettlemeni  of  a  smt  for  personal  injaries,  the  defendant  railroad  oompaay 
agreed  to  employ  the  plaintiff  as  baggagemaster  and  express  messenger. 
In  an  action  for  breach  of  that  contract,  the  defendant  set  np  that  the 
plaintiff  was  incompetent.  Held,  (1)  Expert  opinions  on  thai  question  are 
inadmissible.  (2)  The  defendant  was  boand  to  afford  him  a  reasonable  oppor> 
tunitj  to  acquire  the  requisite  knowledge  and  skilL 

ACTION  for  breach  of  contract.     The  head-note  states  the  case. 
The  plaintiff  had  judgment  below. 

T.  B.  Perry y  for  appellant. 

«/.  E.  Townsend  and  John  F,  Lacey,  for  appellee. 

Bebo,  J.    The  eridence  giren  on  the  trial  shows  that  plaintiff 
informed  defendant  in  the  month  of  December,  1883,  and  at  other 
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times  between  that  and  the  first  of  the  following  July,  that  he  was 
aUe  to  go  to  work  as  express  messenger  and  baggage-man,  and  that 
he  desired  to  be  employed  in  that  capacity  nnder  the  contract 
between  the  parties.  Shortly  before  the  first  of  July  he  was  directed 
by  one  of  defendant's  agents  to  hold  himself  in  readiness  to  go  to 
work,  and  on  the  second  of  that  month  he  was  directed  to  take 
charge  of  the  baggage  and  express  business  on  defendant's  road 
from  Albia  to  Des  Moines.  The  baggage  and  express  matter  are 
carried  on  that  route  in  the  same  car,  but  the  express  business  is 
oondncted  by  the  American  Express  Company.  The  train  on  which 
plaintiff  went  to  work  makes  one  trip  daily  from  Albia  to  Des 
Moines  and  return.  On  the  trip  on  July  2,  a  route  agent  of  the 
express  company,  also  another  employee  of  the  company,  accom- 
panied plaintiff,  riding  with  him  in  the  express  and  baggage  car, 
and  rendered  some  assistance  in  handling  the  baggage  and  express 
matter,  and  the  route  agent  gave  plaintiff  some  directions  as  to  the 
proper  manner  of  doing  the  work  and  transacting  the  business* 
The  rente  agent  also  accompanied  plaintiff  on  the  trip  the  next  day. 
But  when  they  arriyed  at  Des  Moines  plaintiff  quit  the  work. 
Whether  he  quit  voluntarily,  or  was  discharged  by  the  route  agent, 
is  in  dispute  between  the  parties.  But  the  jury  found  that  he  was 
discharged,  and  the  yerdict  in  this  respect  finds  sufficient 'support 
in  the  evidence. 

It  frequently  happens  that  single  pieces  of  baggage,  weighing  as 
much  as  two  hundred  and  fifty  pounds,  are  carried  on  the  car,  and 
the  express  business  done  on  the  line  is  quite  extensive.  The 
handling  of  the  baggage  requires  the  exercise  of  a  good  deal  of 
physical  strength,  and  a  good  deal  of  dispatch  is  required  in  the 
transaction  of  the  express  business  to  avoid  delaying  the  train 
unduly  at  the  different  stations.  The  express  messenger  is  also 
required  to  make  duplicate  way-bills  of  such  express  matter  as  is 
received  at  certain  stations  on  the  line,  and  to  enter  them  upon  his 
delivery  book.  This  writing  must  be  done  while  the  train  is  in 
motion,  and  as  these  bills  and  entries  constitute  the  company's  record 
of  the  business,  it  is  important  that  the  writing  should  be  legible. 

It  was  claimed  by  defendant  that  plaintiff  did  not  possess  the 
physical  strength  requisite  for  the  handling  of  the  baggage,  and 
that  he  possessed  neither  the  skill  nor  activity  required  in  the  proper 
transaction  of  the  express  business^  and  that  he  could  not  write  a 
legible  band. 
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The  route  agent  and  the  other  employee  of  the  express  company, 
who  accompanied  plaintiff  on  the  second  of  July,  were  examined 
as  witnesses  on  defendant's  behaU.  It  was  shown  that  they  each 
had  had  long  experience  as  express  messengers  and  baggage-men  on 
railroads,  and  that  they  were  well  acquainted  with  the  amount  and 
character  of  the  business  done  on  the  route  from  Albia  to  Dea 
Moines.  Defendant  asked  these  witnesses  a  number  of  questions, 
with  the  view  of  eliciting  their  opinions  as  to  the  ability  and 
capacity  of  plaintiff  to  perform  the  duties  of  baggage-man  and 
express  messenger.  They  were  asked  whether,  in  their  opinion,  he 
possessed  the  qualifications  and  capacity  and  fitness  to  discharge 
the  duties  derolving  on  an  express  messenger  and  baggage-man, 
and  whether  in  their  opinion  he  possessed  sufficient  physical 
strength  to  handle  the  amount  of  baggage  which  was  carried  oa 
that  route.  But  these  and  other  similar  questions  were  excluded 
by  the  Circuit  Court,  on  plaintiff's  objection,  on  the  ground  that 
the  subject  to  which  they  related  was  one  on  which  the  mere  opin- 
ions of  the  witnesses  were  not  competent  evidence.  This  ruling  la 
assigned  as  error.    In  our  opinion  the  ruling  is  correct. 

The  questions  related  exclusively  to  plaintiff's  fitness  for  the 
position  of  baggage-man  and  express  messenger,  and  his  capacity  to 
perform'  the  duties  of  that  position.  This  we  think  was  in  no  sense 
a  question  of  science  or  skill,  or  one  upon  which  inexperienced  per- 
sons ai*e  incapable  of  forming  a  correct  judgment  without  the  aid 
of  the  opinions  of  experts.  Nor  is  it  one  in  which  the  facts,  from 
which  the  judgment  or  opinion  must  be  formed,  cannot  be  fuUj 
presented  to  the  jury.  The  ground  upon  which  it  is  claimed  that 
the  opinion  of  the  witnesses  should  have  been  admitted  is  that  they 
were  well  acquainted  with  the  amount  and  character  of  thebusineas 
done  on  the  route,  and  knew  also  the  degree  of  skill  and  strength  and 
activity  wliicli  must  be  exercised  in  the  proper  performance  of  the 
labor,  and  tliey  had  also  seen  plaintiff  in  his  attempt  to  perform  the 
duties  of  the  position ;  and  consequently  they  were  in  a  position  to 
form  a  correct  judgment  as  to  his  fitness  and  capacity  to  perform  thoae 
duties.  Under  this  claim  however  the  opinion  of  the  witnesses  would 
be  specially  valuable,  not  because  of  any  special  study  or  examination 
which  they  had  given  to  the  subject,  but  because  they  were  in  poa- 
Bcssi  '!  of  all  the  facts  which  should  be  considered  in  forming  a 
judguieiit  or  opinion  on  the  subject.  But  these  facts  were  all  cap- 
able of  being  communicated  to  the  jury ;  and  the  witnesses  did 
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sMe  the  amount  and  character  of  the  express  business  done  on  the 
roatOy  and  the  amonnt  and  weight  of  the  baggage  which  the  bag- 
gage-man was  required  to  handle,  and  the  time  within  which  the 
work  was  required  to  be  donOi  and  the  manner  in  which  it  should 
be  done,  and  the  other  facts  which  should  be  considered  in  forming 
a  judgment  as  to  the  strength  and  skill  and  actiyity  which  must 
be  exercised  in  performing  the  duties.  They  also  stated  the  facts 
with  reference  to  the  manner  in  which  plaintiff  did  the  work  while 
they  were  with  him,  and  which  led  them  to  conclude  that  he  was 
not  capable  of  properly  perfomung  the  duties  of  the  position. 

As  the  question  of  plaintiff's  fitness  for  the  position  was  to  be 
determined  from  these  facts,  it  was  clearly  the  province  of  the 
jury  to  determine  it  It  was  for  them  and  not  for  the  witnesses, 
to  determine  what  conclusions  or  deductions  should  be  drawn  from 
the  facts  which  were  established.  In  excluding  the  CTidence  of  the 
opinions  of  the  witnesses  the  Circuit  Oourt  followed  the  rule  on 
the  subject  as  heretofore  laid  down  by  this  court.  See  JfuUown&y 
T.  lUinais  CwU.  Ry  Ch.,  36  Iowa,  462 ;  Hamilton  v.  2>m  JfotiMs 
Valbg  B.  OtK,  86  Iowa,  31 ;  Belair  y.  Chicago  d  N.  W.  R.  Co.,  43 
lowa^  662. 

n.  The  oourt  instructed  the  jury  that  it  was  the  duty  of  the 
defendant,  under  the  contract  between  the  parties,  "  to  afford  plain- 
tiff a  reasonably  fair  opportunity  to  learn  the  business,  and  to  dis- 
charge the  duties  of  baggage  and  express  man  on  its  road,  and  that 
if  it  discharge  him  from  its  service  without  affording  him  such 
opportunity,  it  was  liable.  But  if  it  afforded  him  such  opportunity 
to  leam  the  business  and  discharge  the  duties  of  the  position  and 
he  was  not  able  to  discharge  such  duties  with  reasonable  prompt* 
ness  and  ability,  and  it  discharged  him  for  that  reason,  he  could  not 
recover."  Defendant  assigns  the  giving  of  this  instruction  as  error. 
It  is  argued  by  counsel  that  under  it  defendant  was  required  to 
take  plaintiff  into  its  employment  and  give  him  room  in  its  bag. 
gage  and  express  car  while  he  was  merely  learning  the  duties  of  the 
position  of  tiie  baggage-man  and  express  messenger  ;  but  we  think 
this  is  not  the  meaning  of  the  instruction.  The  character  of  the  duties 
of  the  position  is  shown  by  the  evidence.  It  is  the  duty  of  baggage  and 
express  men  to  receive  and  care  for  the  baggage  which  is  carried  on 
the  car,  and  deliver  it  at  the  station  to  which  it  is  consigned,  and 
to  receive,  care  for  and  properly  deliver  the  express  matter  which  is 
carried  on  their  route,  and  to  make  the  necessary  way-bills  and  on- 
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tries  in  the  book  which  thej  are  required  to  keep.  A  good  deal  of 
the  work  performed  by  them  in  the  discharge  of  the  duties  of  the 
employment  consists  of  mere  manual  labor;  and  no  previous  prepara- 
tion is  required  to  fit  the  messenger  to  perform  it.  There  are  other 
dufcies  however  which  require  business  knowledge  and  capacity  for 
their  proper  performance ;  but  this  knowledge  the  messenger  is 
expected  fco  acquira  while  in  the  actual  performance  of  the  duties. 
The  business  is  not  one  to  which  men  serve  an  apprenticeship;  but 
intelligent,  active  men,  possessing  the  requisite  i>hy8ical  strength, 
may  enter  into  it  without  previous  special  preparation,  and  bj 
attention  to  its  duties  they  soon  acquire  the  skill  and  knowledge 
required  for  their  proper  performance.  The  instruction  in  question 
means  simply  that  defendant  was  bound  to  afford  plaintiff  a  fair 
opportunity  to  acquire  this  knowledge  and  skill  in  the  manner  ia 
which  it  is  ordinarily  acquired  by  men  in  that  service;  and  we  think 
it  is  correct. 

[Omitting  minor  matters.] 

The  judgment  of  the  Oircnit  Ooort  must  be  affirmed. 

Judgment  affirmed^ 


VOBOHBDCBE  V.  SXBWABX. 

(06  Iowa,  SM.) 
8ale —  warrantif  —  dsUoerjf  to  eofri&r, 

ThA  plaintiff,  aft  Mobile  Alahama,  ordered  from  defendant  at  Conneil  BliiAi, 
Iowa,  thiongh  his  agent  at  Mobile,  "choice  sugar^ared  canvassed  hams."* 
The  plaintiff  had  no  opport^initj  to  inspect  them,  bat  thej  were  shipped  al 
Coancil  BluflEs,  and  payment  was  demanded  and  made  while  they  were  ia 
transit.  Held,  that  the  hams  were  warranted  to  conform  to  the  order,  and 
defendant  was  liable  for  a  breach. 

ACTION  for  breach  of  warranty.    The  opmion  states  the  oaaa. 
The  defendant  had  judgment  below. 

Shne  A  Cadwett^  for  ap()ellants. 

Sapp  A  Pusey,  for  appellee. 

Adams,  J.    The  plaintiffs  are  provision  dealers^  residing  and 
doing  business  in  the  city  of  Mobile,  Alabama.     The  defendant  is 
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a  pork-packer,  residing  and  doing  busineBS  in  the  city  of  Council 
BlnifSy  Iowa.  In  AugUBt,  ISSl,  he  entered  into  a  contract  through 
his  broker,  one  0.  Wilson,  located  at  Mobile,  for  the  sale  of  a 
large  quantity  of  hams,  and  shipped  the  same  on  the  nineteenth 
day  of  that  month.  The  hams  arrived  in  Mobile  in  due  course  of 
transportation,  and  in  about  ten  days.  The  plaintiffs  had  paid  for 
them  on  the  twenty-fourth  of  that  month,  and  while  the  same 
were  in  transit.  They  aver  that  they  purchased  the  hams  as 
*'  choice,  sugar-cured,  canvassed  hams,''  and  that  when  the  same 
were  delivered  to  them  they  were  unsound,  tainted  and  nnmerchant- 
able.  They  introduced  evidence  tending  to  show  that  the  hams, 
without  their  fault  and  without  the  fault  of  the  carrier,  had  upon 
their  arrival  at  Mobile  become  sour,  tainted  and  skippery.  They 
also  introduced  expert  evidence  tending  to  show  that  hams 
properly  cured,  and  properly  treated  afterward,  will  keep  through 
tlie  summer  months,  and  that  too  though  transported  to  a 
southern  market  like  ^lobile;  and  thftt  if  they  are  choice  hams  they 
will  keep  even  longer  than  that. 

The  defendant,  on  the  other  hand,  introduced  evidence  tending 
to  show  that  the  hams  were  properly  cnred,  and  were  in  good  con- 
dition when  shipped  at  Council  Bluffs.  As  to  when,  if  at  all,  the 
hams  became  unsound,  there  was  no  direct  evidence  whatever.  As 
will  be  seen  it  became  important  to  determine  with  what  warranty^ 
if  any,  the  hams  were  sold  and  delivered,  and  if  with  a  warranty, 
whether  the  hams  delivered  were  of  the  quality  warranted  at  the 
time  they  were  delivered;  and  in  this  inquiry  it  will  be  seen  that 
there  was  involved  another,  and  that  is  as  to  the  time  when  the 
hams  should  be  deemed  to  have  been  delivered.  The  plaintiffs 
contend  that  there  was  an  express  warranty  that  the  hams  were 
choice,  sugar-cured,  canvassed  hams.  The  defendant  denied  that 
there  was  any  express  warranty.  Again,  the  plaintiffs  contend  that 
the  delivery  to  them  took  place  when  the  hams  were  received  by 
them  from  the  carrier  at  Mobile.  The  defendant  contends  that 
the  delivery  to  them  took  place  when  the  hams  were  delivered  to 
the  carrier  at  Council  Bluffs.  Respecting  this  matter  of  delivery^ 
the  undisputed  fact  appears  to  be  that  the  defendant  took  from 
the  carrier  a  bill  of  lading,  or  shipping  receipt,  in  his  own  name, 
whereby  the  hams  were  made  deliverable  to  him  or  his  order. 
This  bill  of  lading  the  defendant  indorsed  in  blank,  to  it  he 
attached  a  sight  draft,  which  he  drew  upon  the  plaintiffs,  for  the 
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purchase-price  of  the  hams,  and  delivered  the  same  to  his  banker 
in  Council  Bluffs  in  the  usual  way  of  such  business,  and  received 
credit  therefor  in  his  bank  account  The  draft  and  bill  of  lading^ 
were  forwarded  by  the  bank  to  its  correspondent  in  Mobile,  and  by 
the  latter  were  presented  to  the  plaintiffs,  who,  after  some  hesita- 
tion and  negotiation,  paid  the  draft  and  received  the  bill  of 
lading. 

I.  Upon  this  state  of  facts  the  court  instructed  the  jury  in  these- 
words:  **  When  the  bill  of  lading  was  delivered  to  the  plaintitb, 
the  property  in  the  merchandise  was  vested  in  them,  and  the 
carrier  who  had  it  in  possession  for  transportation  was  their  agent, 
and  the  delivery  of  the  goods  was  completed  at  that  time,  and  the 
inquiry  must  be  whether  at  that  time  the  goods  corresponded  in 
quality  with  the  warranty."  The  giving  of  this  instruction  is 
assigned  as  error.  Where  the  shipper  retains  the  right  of  dis- 
posing of  the  property  while  in  the  hands  of  the  carrier,  there  is, 
of  course,  no  delivery  to  the  consignee.  The  object  usually  which 
the  shipper  has  in  taking  the  bill  of  lading  in  his  own  name,  when 
he  does  so,  is  to  enable  him  to  retain  such  right.  What  the 
defendant's  object  was,  there  can  be  no  doubt.  He  proceeded  at 
once  to  transfer  the  bill  of  lading  to  the  bank  as  security  for  the 
draft,  the  amount  of  which  was  credited  to  him  in  his  bank 
account.  There  was  then  no  delivery  made  to  the  plaintiffs  by 
delivery  to  the  carrier  at  Council  Bluffs.  The  rule  is  very  clearly 
expressed  in  Merchawtt^  National  Bank  v.  Banga^  102  Mass.  295. 
Colt,  J.,  said:  ''If  the  bill  of  lading,  or  other  written  evidence  of 
the  delivery  to  the  carrier,  be  taken  in  the  name  of  the  consignee, 
or  be  transferred  to  him  Sy  indorsement,  the  strongest  proof  ia 
afforded  of  an  intention  to  transfer  an  absolute  title  to  the  vendee. 
But  the  vendor  may  retain  his  hold  upon  the  goods  to  secure  the 
payment  of  the  price,  although  he  puts  them  in  the  course  of  trans- 
portation  to  the  place  of  destination  by  delivery  to  the  carrier.  The 
appropriation  which  he  then  makes  is  said  to  be  provisional  or  con- 
ditional. He  may  take  the  bill  of  lading  or  carrier's  receipt  in  his- 
own  or  some  agent's  name,  to  be  transferred  on  payment  of  the 
price,  by  his  own  or  his  agent's  indorsement,  to  the  purchaser,  and 
in  all  cases,  when  he  manifests  an  intention  to  retain  this  ju9  dis-- 
ponendit  the  property  will  not  pass  to  the  vendee."  See  also  Benj. 
Sales,  §  399,  and  cases  cited. 

Having  reached  the  conclusion  that  the  goods  were  not  delivered 
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by  the  defendant  to  the  plaintiffs  by  deli?erj  to  the  carrier  at 
Council  Bluffs^  we  come  to  inquire  whether  they  were  delivered  by 
delivery  to  them,  later,  of  the  indorBcd  bill  of  lading.  In  our 
opinion  they  were.  The  defendant,  from  the  time  of  such  delivery, 
had  no  right  or  interest  in  the  goods,  and  the  jus  duponendt,  or 
right  of  disposing  of  the  goods,  had  become  absolute  in  the  plain* 
tiSs.  The  goods  could  not  be  sold  or  mcumbered  by  the  defendant, 
nor  properly  taken  upon  attachment  or  execution  by  his  creditors. 
This  being  so,  it  would  seem  to  follow  that  the  risk  of  damage  from 
the  elements,  in  the  absence  of  any  agreement  to  the  contrary, 
should  be  borne  by  the  plaintifliB. 

It  is  true  that  the  plaintiffs  could  not  be  considered  as  having  had 
an  opportunity  to  inspect  the  goods  at  the  time  when  the  transfer 
was  made  to  them  of  the  bill  of  lading.  But  we  do  not  see  how 
the  plaintiffs'  inability  to  inspect  at  that  time  could  give  the  trans- 
fer of  the  bill  of  lading  an  effect  different  from  what  it  otherwise 
would  have  had.  The  plaintiffs  were  not  bound  to  accept  the 
transfer  at  that  time.  The  defendant  had  put  the  goods  in  transit 
without  a  tender  of  delivery.  The  plaintiffs  might  unquestionably 
have  withheld  payment  of  the  draft  and  acceptance  of  the  bill  of 
lading  until  the  goods  reached  their  destination.  But  for  reasons 
satisfactory  to  themselves  they  preferred  to  pay  in  advance.  It  was 
their  right  to  do  so  if  they  preferred,  and  secure  whatever  advan- 
tages there  might  be  from  such  payment  and  such  acceptance. 
But  in  securing  those  advantages  we  think  they  took  upon  them- 
selves whatever  risk  there  might  be  of  damage  from  the  elements 
from  that  time  forward. 

We  ought  to  say  in  this  connection,  that  the  plaintiffs  claim  that 
they  declined  at  first  to  pay  the  draft  and  accept  the  bill  of  lading, 
and  were  induced  to  do  so  at  the  time  they  did  only  by  an  agree- 
ment on  the  part  of  the  defendant  that  he  would  protect  them, 
which  agreement  they  construe  as  meaning  that  the  defendant 
would  guarantee  that  the  goods  should  be  laid  down  in  good  con- 
dition at  Mobile.  Some  evidence  was  introduced  for  the  purpose 
of  proving  such  agreement.  But  the  plaintiffs'  difficulty  is  that 
they  do  not  declare  upon  such  agreement.  They  barely  allude  to 
it,  and  they  seem  to  treat  it  as  a  mere  circumstance,  to  be  taken 
with  others,  as  tending  to  show  that  no  delivery  took  place  until 
the  goods  reached  Mobile.  But  the  agreement,  if  it  had  any  effect, 
merely  chaiged  the  defendant  with  the  risk  of  damage  from  the 
Vol.  LI V  —  5 
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elements  daring  the  remainder  of  the  transportation.  We  thinlc 
that  the  instruction  giyen  as  to  the  time  when  delivery  took  place 
was  correct,  and  that  the  plaintiffs  could  not  be  aided  by  the  agree* 
ment  referred  to,  without  setting  the  same  up  as  a  cause  of  action. 

11.  We  come  now  to  consider  whether  there  was  evidence  tend- 
ing to  show  a  special  warranty  of  these  hams.  The  court  below 
instructed  the  jury,  in  effect,  that  there  was  not.  The  hams  con< 
tracted  to  be  sold  were  represented  by  the  defendant's  broker^ 
Wilson,  to  be  ^^  choice,  sugar-cured,  canvassed  hams."  Wilsoiv 
claimed  to  be  authorized  by  the  defendant  to  contract  for  the  sale 
of  such  hams,  by  a  certain  letter  and  certain  telegram  received  by 
him  from  the  defendant.  A  letter  and  a  telegram  were  introduced 
in  evidence.  In  the  letter,  under  date  of  July  11,  being  that  in 
which  the  broker  was  employed  by  the  defendant  to  sell  hams,  the 
defendant,  in  describing  his  hams,  said:  '^I  have  no  winter  pro- 
duct except  hams,  sugar-cured  canvassed.  They  are  very  fine.'* 
In  the  telegram  defendant  said:  ''Hams  strictly  choice."  The 
court  instructed  the  jury  in  these  words:  ''  The  original  authority 
which  the  defendant  gave  the  broker  clearly  appears  to  have  been 
in  writing,  and  is  contained  in  the  defendant's  letter  to  the  broker 
of  July  11,  which  is  in  evidence.  While  this  letter  contains  lan- 
guage which  is  commendatory  of  the  merchandise,  it  does  not  con- 
tain authority  to  the  broker  to  sell  it  with  a  special  warranty.*' 

A  representation  as  to  the  quality  of  goods  by  the  use  of  the 
word  ''  choice  "  may  or  may  not  be  a  warranty,  according  to  circum- 
stances. The  use  of  such  word  by  the  seller  respecting  goods  which 
the  buyer  was  inspecting,  or  might  be  presumed  to  inspect,  would 
not  ordinarily  be  a  warranty.  It  would  be  a  mere  expression  of 
opinion  respecting  the  quality  of  which  the  buyer  should  judge 
for  himself.  There  would  be  no  end  to  litigation  if  all  words  of 
commendation  used  by  sellers  were  construed  as  warranties.  But 
there  are  circumstances  under  which  it  is  the  right  of  both  parties 
that  representations  respecting  quality  made  by  the  seller  should 
be  regarded  as  statements  of  fact  which  may  be  relied  upon  by  the 
buyer.  This  is  so  where  the  buyer  is  ignorant  of  the  quality,  and 
cannot  be  presumed  by  the  seller  to  inform  himself  or  acquire 
knowledge  of  it  except  through  the  representations  of  the  seller. 
But  the  question  before  us  does  not  to  our  mind  involve  precisely 
the  principle  above  stated.  At  the  time  Wilson  made  the  contract 
in  question  the  goods  had  not  been  designated.     It  was  not  a  con- 
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tract  for  specific  goods  of  the  quality  of  which  the  buyen  could 
take  notice.  It  was  a  mere  executory  contract  for  goods  of  a  cer- 
tain quality,  and  the  seller  was  at  liberty  to  fill  it  with  any  goods  he 
saw  fit,  proTided  only  they  were  of  the  kind  and  quality  he  con- 
tracted for.  The  case  differs  in  no  essential  respect  from  one  where 
the  buyer  makes  an  order  for  goods  of  a  certain  kind  and  quality . 
and  the  seller  accepts  the  order.  The  obligation  of  the  seller  is  to 
execute  the  contract  upon  his  part  by  a  selection  and  delivery  of 
the  goods  of  the  kind  and  quality  contracted  for.  Such  contract 
is  not  in  the  outset  a  sale  with  a  warranty;  it  is  executory.  It 
becomes  an  executed  sale  upon  delivery;  and  if  the  delivery  is 
made  under  circumstances  which  preclude  inspection,  we  think 
that  a  warranty  arises  that  the  goods  are  of  the  quality  contracted 
for.  If  in  the  case  at  bar,  the  plaintiffs  contracted  for  ''  choice, 
sugar-cured  canvassed  hams/'  the  defendant  was  bound  to  select 
and  deliver  such.  And  when  he  drew  a  draft  against  them,  and 
caused  the  draft  to  be  presented,  and  he  accepted  payment  thereon 
at  a  time  when  the  goods  were  in  transit,  we  think  that  a  warranty 
arose  that  the  goods  thus  shipped  and  drawn  against  while  in  tran- 
sit were  of  the  quality  contracted  for. 

What  the  defendant's  communications  to  his  broker  were,  con* 
oeming  the  quality  of  hams  which  he  desired  to  offer  through  him 
in  the  Mobile  market,  we  think  that  there  was  no  doubt.  But  we 
do  not  desire  to  rest  our  decision  expressly  upon  these  communi- 
cations. It  is  enough  for  us  to  know  that  the  defendant  consti- 
tuted him  his  agent  at  Mobile  to  take  orders  for  and  contract  to  sell 
hams  ;  and  the  order  which  the  agent  took  from  the  plaintiffs  was 
for  choice,  sugar-cured  canvassed  hams.  No  one  would  claim  that 
where  a  principal  should  appoint  an  agent  to  contract  for  the  sale 
of  wheat  and  such  agent  should  contract  for  the  sale  of  No.  1  wheat, 
the  contract  could  be  properly  executed  by  the  delivery  of  an  inferior 
grade.  An  agent  appointed  to  contract  for  the  sale  of  hams  is 
clothed  with  apparent  authority  to  contract  for  the  sale  of  at  least 
the  usual  grades  known  in  the  market  and  especially  for  the  sale  of 
such  a  grade  as  that  in  question,  where  the  hams  are  to  be  shipped 
in  summer  to  a  distant  southern  market.  It  would  be  a  reproach 
to  the  law  to  hold  that  a  seller  under  the  circumstances  shown  was 
not  bound  to  fulfill  his  agent's  contract  as  made.  Neither  buycra 
noi  sellers  desire  such  rule  established  as  that  contended  for.  It 
would  go  far  toward  destroying  all  confidenoe  in  an  important 
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mode  of  trade.  In  our  opinion  then  the  instruction  which  the 
court  gave,  to  the  effect  that  there  was  no  special  warranty,  cannot 
be  sustained.  Nor  do  we  think  that  the  instruction  given  was  with- 
out prejudice.  It  is  true,  that  under  other  instructions  the  jury 
must  have  found  that  the  hams  were  merchantable  on  the  day  the 
bill  of  lading  was  accepted  by  plaintiffs.  But  the  plaintifb  con- 
tracted for  a  superior  grade,  and  the  evidence  tended  strongly  to 
show,  fchat  if  the  hams  had  been  of  such  a  grade,  they  would  not 
have  been  unsound,  tainted  and  skippery  on  the  day  they  arriyed. 


OOIOIBBOIAL  EXCHAKGB  BaK K  T.  MoIiBOn. 

(06  lowi^t  685.) 
AUttthmaU  ^praperip  taken  from  permm  of  pHtonsr. 

When  a  sheriff,  on  oommittiiig  the  defendBnt  to  Jail,  took  his  wateh 
money,  in  no  wmy  oonnected  with  the  crime  and  not  used  as  evidence,  his 
pofiseasion  was  that  of  the  prisoner,  and  they  were  not  sabject  to  attachment 
in  an  action  against  the  prisoner. 


M 


OTION  to  discharge  property  from  attachment.     The  oinnioii 
states  the  case.     The  motion  was  granted  below. 


Blyihe  A  Markleg,  for  appellant. 

Olass  S  Hfighei,  for  appellee. 

BoTHRooK,  0.  J.  On  the  31st  day  of  January,  1888,  the  plain- 
tiff commenced  an  action  against  defendant  and  others  upon  a  prom- 
issory note.  It  was  alleged  in  the  petition  that  defendants  had 
disposed  of  their  property  in  part  with  intent  to  defraud  their  credit- 
ors, and  a  writ  of  attachment  was  prayed  for  and  issued,  which 
was  placed  in  the  hands  of  the  sheriff  for  service.  The  plaintiff  is 
a  partnership  and  H.  P.  Kirk  and  I.  B.  Kirk  are  the  individual 
members  thereof.  On  the  28th  day  of  August,  1888,  said  I.  B. 
Kirk  made  and  filed  information  before  a  justice  of  the  peace,  charg- 
ing the  defendant  with  the  crime  of  uttering  a  forged  promissory 
note.  A  warrant  was  issued  and  the  plaintiff  was  arrested  by  a 
oonstable  and  taken  to  the  county  jaiL    Upon  his  commitment  to 


APRIL  T£RM,  1885.  37 

Commerdftl  Exchange  Bank  y.  McLeod. 

the  jail»  the  sheriff,  who  was  the  keeper  thereof ,  proceeded  to  searoh 
the  defendant's  person,  and  took  therefrom  one  gold  watch,  one 
nlver  watch,  and  t480  in  money,  and  haying  the  attachment  and 
money  and  property  all  in  his  hands,  he  made  return  that  he  had 
leried  the  attachment  on  the  watches  and  money. 

Section  4212  of  the  Code  proyides  :  ''He  who  makes  an  arrest 
may  take  from  the  person  all  offensive  weapons  which  he  may  have 
about  his  person,  and  must  deliver  them  to  the  magistrate  before 
whom  he  is  taken,  to  be  disposed  of  according  to  law."  We  do  not 
think  that  an  officer  making  an  arrest  is  precluded  by  this  statute 
from  taking  from  the  person  of  the  prisoner  any  other  property  than 
<' offensive  weapons.''  An  officer  in  making  an  arrest,  or  a  jailer 
upon  committing  a  person  to  jail,  may  search  him  and  take  from 
him  all  property  which  might  be  used  by  the  prisoner  in  effecting 
an  escape.  In  Reiftnyd&r  v.  Xm,  44  Iowa,  101,  the  defendant  stole 
five  heads  of  cattle  and  sold  them  to  the  plaintiff  for  1162.30.  The 
owner  of  the  cattle  claimed  and  recovered  them  from  plaintiff,  and 
the  plaintiff  procured  officers  to  pursue  and  capture  the  thief.  The 
officers  making  the  arrest  searched  his  person,  and  took  therefrom 
certain  money  and  a  watch  which  was  of  little  value.  It  was  held 
that  the  money  and  watch  were  liable  to  garnishment  in  the  hands 
of  an  officer  at  the  suit  of  plaintiff.  In  that  case  the  search  of  the 
person  was  fully  approved.  It  is  said  however  in  the  opinion,  that 
''  a  party  to  a  suit  can  gain  nothing  by  fraud  or  violence  under  the 
pretense  of  process,  nor  will  the  fraudulent  or  unlawful  use  of  pro- 
cess be  sanctioned  by  the  courts.  In  such  cases  parties  will  be 
restored  to  the  rights  and  positions  they  possessed  and  occupied 
before  they  were  deprived  thereof  by  the  fraud,  violence  or  abuse 
of  legal  process."  To  the  same  effect  see  Pomroy  v.  Parfnlee,  9 
Iowa,  140,  and  Paiierson  v.  Pratt,  19  Iowa,  358. 

We  thmk  the  sheriff  was  justified  in  making  the  search,  and  in 
taking  from  the  person  all  money  or  property  which  was  in  any 
way  connected  with  the  crime  charged  or  which  might  serve  to 
identify  the  prisoner.  If  however  the  sheriff  knew  that  the  watches 
and  money  were  in  no  manner  connected  with  the  crime,  and  that 
they  could  not  be  used  in  any  way  as  evidence  in  the  prosecution, 
we  think  it  was  his  duty  to  return  them  to  the  defendant.  If  a 
constable  or  other  officer  takes  possession  of  property  found  on  a 
prisoner,  the  court  will  order  the  same  to  be  restored,  if  not  required 
as  a  means  of  proof  at  the  trial,  or  which  does  not  finally  appear  to 
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be  the  fraits  of  the  crime  of  which  he  stands  charged.    1  Aroh. 
drim.  PL  and  Pr.  34,  35. 

In  the  case  of  Reifsnyder  v.  Xm,  supra,  it  is  said  there  was 
''  ample  ground  to  hoid  that  the  money  taken  from  Lee  was  the 
money  which  he  had  procnred  from  plaintiff  for  the  stolen  cattle.** 

In  the  case  at  bar,  it  is  not  claimed  that  the  sheriff  had  any  right 
to  retain  the  money  and  watches  for  any  purpose  connected  with 
the  arrest  or  with  the  crime  charged.  It  is  claimed  however  that 
the  defendant  consented  that  the  sheriff  might  take  possession  of 
the  same  and  keep  them  for  him.  This  is,  denied  by  defendant  and 
there  was  a  conflict  of  evidence  upon  this  point,  and  it  cannot  be 
said  that  the  court  was  not  warranted  in  finding  that  the  property 
and  money  were  taken  without  the  consent  of  defendant.  Where 
a  party  submits  to  a  search  of  his  person  by  an  officer,  it  cannot  be 
said  that  the  search  was  with  his  consent,  because  he  makes  no  phys- 
ical resistance;  and  when  the  search  is  completed  and  the  fruits 
thereof  are  retained  by  the  officer,  it  would  require  a  strong  show- 
ing to  hold  that  this  was  with  the  consent  of  the  prisoner. 

We  think  that  it  cannot  be  said  that  the  search  was  unlawful. 
But  when  it  was  ascertained  that  the  money  and  property  were  in 
no  way  connected  with  the  offense  charged,  and  were  not  held  as 
evidence  of  the  crime  charged,  the  personal  possession  of  the  sheriff 
should  be  regarded  as  the  personal  possession  of  the  prisoner,  and 
the  money  and  property  should  be  no  more  liable  to  attachment 
than  if  they  were  in  the  prisoner's  pockets.  To  hold  otherwise 
would  lead  to  unlawful  and  forcible  searches  of  the  person  under 
cover  of  criminal  process,  as  an  aid  to  civil  actions  for  the  collec- 
tion of  debts.  It  does  not  appear  that  such  was  the  purpose  of  the 
prosecution  in  this  case,  but  the  court  was  justified  in  finding  that 
the  money  and  property  were  taken  from  the  defendant  by  force 
and  without  his  consent,  and  as  it  is  not  claimed  that  the  money  or 
property  was  in  any  way  connected  with  the  crime  charged,  no  ad- 
vantage should  be  taken  of  the  defendant  because  the  same  was 
taken  from  his  person  by  force  and  against  his  wilL 

Judgmeni  afirmsd. 

BEHBABIVO. 

SBisysBS,  J.  A  more  particular  statement  of  facts  than  is  set 
forth  in  the  foregoing  opinion  may  be  beneficial.  The  attachment 
was  issued  in  July.     In  August  the  information  was  filed,  charging 
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that  the  defendant,  Ridgway,  had  oommitted  the  crime  of  uttering 
a  forged  promiaeory  note.  The  defendant  was  searched,  and  the 
money  and  watch  taken  from  his  person  by  the  ofScer,  and  in 
September  the  money  and  watch  were  attached.  The  court  was 
warranted  onder  the  evidence  in  finding  that  the  money  and  watch 
had  no  connection  with  and  that  they  were  not  fruits  of  the  crime 
charged.  The  search  was  justifiable,  and  possibly  the  officer,  in  his 
discretion,  oould  retain,  for  a  time  at  least,  the  property  if  thereby 
the  defendant  might  be  aided  in  efFecting  his  escape,  or  if  it  would 
tend  to  connect  him  with  the  commission  of  a  crime.  But  the  pos- 
session of  the  officer  was  the  possession  of  the  defendant  This  is 
the  undoubted  rule,  as  appears  from  the  authorities  cited  in  the 
foregoing  opinion,  and  it  is  sustained  also  by  the  following  :  Whart 
Grim.  PL  &  Pr.,  §  61;  1  Bish.  Grim.  Pr.,  §§210, 211, 212.  The  fore- 
going rule  of  the  common  law  may,  of  course,  be  changed  by  statute; 
but  this  has  not  been  done  and  therefore  the  rule  above  stated  must 
prevaiL 

Bmfsm^der  v.  Leiy  44  Iowa,  101,  cited  in  the  foregoing  opinion 
and  on  which  the  defendant  relies,  is  clearly  distinguishable.  In 
that  case  the  defendant  was  charged  with  the  larceny  of  cattle,  and 
it  is  said  in  the  opinion  ''  there  is  ample  ground  to  hold  that  the 
money  taken  from  Lee  was  money  which  he  procured  from  plaintiff 
for  stolen  cattle.''  The  money  was  obtained  by  the  commission  of 
the  crime,  and  as  the  officer  was  authorized  to  make  the  search,  his 
possession  of  the  money  was  lawful,  and  it  could  be  attached  and 
appropriated  by  the  party  from  whom  it  was  unlawfully  obtained* 
The  foregoing  opinion  is  adhered  U>. 
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GOXPAVT. 

fttlowaylSTJ 

^triMKeHan^-^nsgKgtnM — remsdp  under  atatvis  of  another /BUOs. 

Am  adkm  may  be  maintained  in  Iowa  for  negligently  killing  a  man  in  niiwoif^ 
the  fliatatea  of  both  States  allowing  such  remedy  in  snbetantially  the 


AGTION  for  death  of  plaintiff's  intestate  by  negligence.    The 
opinion  states  the  point     The  plaintiff  had  judgment  below. 


10  IOWA, 

Monris  t.  ddoago,  Boek  Islmnd  and  Paeille  Ballwaj  OoKpMijr. 
Wright,  Oufnmins  A  Wright,  for  appellant 

Baylies  <#  BaglisB,  for  appellee. 

RoTHBOCK,  G.  J.  [Omitting  minor  points.]  The  next  question 
presented  by  oonnsel  for  appellant  is,  can  an  action  be  maintained 
in  Iowa,  by  an  Iowa  administrator,  npon  this  claim  arising  under 
the  statute  of  Illinois?  The  statute  of  the  State  of  Illinois  author- 
izing actions  for  damages  for  the  death  of  a  person,  caused  by  the 
wrongful  act,  neglect  or  default  of  another,  is  as  follows: 

''  Section  1.  Whenever  the  death  of  a  person  shall  be  caused  by 
wrongful  act,  neglect  or  default,  and  the  act,  neglect  or  default  is 
such  as  would,  if  death  had  not  ensued,  have  entitled  the  party 
injured  to  maintain  an  action  and  recover  damages  in  respect 
thereof,  then  and  in  such  case,  the  person  who,  or  company  or  cor- 
poration which  would  have  been  liable,  if  death  had  not  ensued, 
shall  be  liable  to  an  action  for  damages,  notwithstanding  the  death 
of  the  person  injured,  and  although  the  death  shall  have  been 
caused  under  such  circumstances  as  amount  in  law  to  a  felony." 

'^  Sec.  2.  Every  such  action  shall  be  brought  by  and  in  the  name 
of  the  personal  representatives  of  such  deceased  person,  and  the 
amount  recovered  in  every  such  action  shall  be  for  the  exclusive 
benefit  of  the  widow  and  next  of  kin  of  such  deceased  person,  and 
shall  be  distributed  to  such  widow  and  next  of  kin  in  the  propor- 
tion provided  by  law  in  relation  to  the  distribution  of  personal 
property  left  by  persons  dying  intestate;  and  in  every  such  action 
the  jury  may  give  such  damages  as  they  shall  deem  a  fair  and  just 
compensation,  with  reference  to  the  pecuniaiy  injuries  resulting 
from  such  death,  to  the  wife  and  next  of  kin  of  such  deceased 
person,  not  exceeding  the  sum  of  five  thousand  dollars;  provided 
that  every  such  action  shall  be  commenced  within  two  years  after 
the  death  of  such  person." 

Michael  Quigley,  the  deceased,  left  a  widow  and  parents  survive 
ing  him,  and  it  is  not  disputed  that  an  action  would  lie  in  the 
State  of  Illinois  by  an  administrator  appointed  in  that  State.  The 
law  expressly  so  provides.  Under  the  law  of  this  State,  **  when  an 
act  produces  death,  the  damages  shall  be  disposed  of  as  personal 
property  belonging  to  the  estate  of  the  deceased,  except  that  if  the 
deceased  leaves  a  husband,  wife,  child  or  parent,  it  shall  not  be 
liable  for  the  payment  of  debts."     Code.  §  2526.    It  will  thus  he 
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seen  that  in  both  States  the  administrator  of  the  deceased  is  the 
proper  parigr  plaintiff  in  the  action,  and  it  seems  to  us  to  follow 
that  in  both  jnrisdictions  the  administrator  is  required  to  receive 
the  amoont  recovered,  and  distribute  it  as  provided  by  the  respec- 
tive statutes.  By  the  statute  of  Illinois  the  assessment  of  the 
reooveiy  is  limited  to  15,000.  No  such  limitation  is  placed  upon 
the  statute  of  this  State.  By  the  statute  of  Illinois  the  recovery 
shall  be  for  the  exclusive  benefit  of  the  widow  and  next  of  kin  of 
tike  deceased,  while  in  Iowa  the  recovery  shall  be  disposed  of  as 
other  personal  estate,  except  that  it  shall  not  be  liable  for  the  pay- 
ment of  debts,  if  the  deceased  leaves  a  husband,  wife,  child  or 
parent.  This  distribution  of  the  recovery  by  the  administrator  in 
tins  case  would  therefore  be  to  the  same  persons  as  if  the  adminis- 
tration  and  action  were  had  in  the  State  of  Illinois,  and  a  judgment 
in  this  State  would  be  a  bar  to  an  action  in  Illinois. 

The  plaintiff  pleaded  the  statute  of  Illinois  in  his  petition,  and 
made  his  proof  that  the  deceased  left  a  wife  and  parents  surviving 
him,  and  the  court  instructed  the  jury,  in  effect,  that  the  recovery 
must  be  had  as  provided  by  the  Illinois  statute.  The  case  differs 
from  that  of  Hyde  v.  Railroad  Co.,  61  Iowa,  441;  s.  c,  47  Am. 
Bep.  820,  where  we  held  that  no  recovery  could  be  had  in  the  courts 
of  this  State  for  an  injury  resulting  in  death  in  Missouri,  because 
in  that  case,  recovery  was  claimed  under  the  statute  of  this  State, 
aud  we  held  that  if  an  act  of  the  character  complained  of,  done  in 
that  State,  did  not  create  a  liability  there,  there  was  no  liability 
anywhere. 

In  Leonard  v.  Columbia  Steam  Nov.  Co.,  84  N.  Y.  48;  s.  c,  88 
A.m.  Bep.  491,  where  an  action  was  brought  in  that  State  against 
the  defendant  by  an  administrator  for  damages  for  a  wrongful  act 
causing  the  death  of  the  intestate  in  the  State  of  Connecticut,  it 
was  held  that  the  action  could  be  maintained.  The  ground  of  the 
decision  is  that  although  the  right  of  action  did  not  exist  at  com- 
mon law,  but  was  created  by  statute,  yet  it  was  transitory  in  its 
nature,  and  could  be  enforced  in  a  foreign  country  where  the  laws 
of  the  country  are  of  a  similar  nature.  In  other  words,  it  is  held 
that  the  action  wiB  lie  unless  the  law  and  policy  of  the  forum  for- 
bids its  maintenance.  The  court  said:  ''  The  rule  here  laid  down 
IS  just  and  reasonable,  and  it  is  not  essential  that  the  statute  should 
be  precisely  the  same  as  that  of  the  State  where  the  action  is  given 
by  law,  or  where  it  is  brought,  but  merely  requires  that  it  should 
Vol.  LIV  — 6 
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be  of  similar  import  and  character."    It  appears  that  there  waa 
such  a  law  in  the  State  of  New  York* 

In  Dmniek  v.  Railroad  Co.^  103  IT.  S.  11^  plaintiff  as  adminis- 
trator,  brought  suit  in  the  State  of  New  York  to  recover  damages 
for  the  death  of  the  intestate  by  an  accident  on  the  defendant's 
road  in  New  Jersey.  It  was  contended  that  the  action  would  not 
lie  because  it  was  only  cognizable  in  the  courts  of  New  Jersey.  It 
was  held  that  the  action  could  be  maintained,  and  the  decision  i» 
placed  upon  the  broad  ground  that  the  action  is  transitory,  and 
may  be  maintained  id  any  forum,  and  that  the  venue  is  immateriaL 
We  think  that  it  has  been  generally  held  that  where  a  right  of 
action  accrues  by  virtue  of  a  statute  of  any  State,  the  action  may" 
be  maintained  in  any  other  State,  if  not  contrary  to  the  public  policy 
or  law  of  the  place  where  suit  is  brought  See  King  v.  Sarria,  69- 
N.  Y.  24;  s.  0.,  25  Am.  Rep.  128;  Phillips  v.  JS^e,  L.  R,  6  Q.  B. 
1;  Wall  V.  Hoskins,  5  Ired.  Law,  177;  Herrick  v.  Minneapolts  S 
SL  L.  R.  Co.f  31  Minn.  11;  8.  c,  47  Am.  Bep.  771;  Bogce  y*^ 
Wahash  Ry.  Co.,  63  Iowa,  70;  s.  c,  50  Am.  Bep.  730.  In  the  last* 
named  case,  we  cited  with  approval  the  cases  of  Dennick  v.  Rail* 
road  Co.  and  Leonard  v.  Navigaiion  Co.,  supra.  It  is  not  to  be 
denied  that  there  are  cases  not  in  accord  with  the  rule  of  those 
above  cited.  See  Woodard  v.  Michigan  S.  &  N.  L  R.  Co.,  10  Ohio 
St  121;  Richardson  v.  Ifew  Tork  Cent.  R.  Co.,  98  Mass.  85,  and 
McCarthy  v.  Chicago,  R.  I.  £  P.  R.  Co.,  18  Eans.  46;  8.  c,  26  Am. 
Bep.  742.  The  decisions  in  these  and  other  cases  relied  upon  by 
counsel  f  oi  appellant  we  cannot  approve,  and  we  expressed  our  dis* 
sent  from  them  in  Boyce  v.  Wabash  Ry.  Co.,  supra. 

It  is  not  necessary  that  we  should  go  further  in  this  case  than  to 
hold  that  the  action  can  be  maintained,  because  the  recovery  sought 
is  in  accord  with  our  laws  and  the  policy  of  our  State,  and  yet  we 
think,  as  is  said  in  DennicVs  case,  supra:  **  It  would  be  a  very 
dangerous  doctrine  to  establish  that  in  all  cases  where  the  severid 
States  have  substituted  the  statute  for  the  common  law,  the  liability 
can  be  enforced  in  no  other  State  but  that  where  the  statute 
enacted  and  the  transaction  oocniied." 

Jwdgmsnt  effirmsd. 
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07  Ala.  47.) 
Ortmimal  tow— ft^pawf — <g<dtong<  nffini  mamoffe — pr^qf  tf  camlkimamot, 

Ob  a  prosecQtton  for  blgamj  the  first  marriage  may  be  ertabltohed  by  the- 

def eodant's  admiaaloiis. 
PoaitiTe  evidenoe  that  the  former  baabaad  or  wife  was  allTe  at  the  tfane  <d 

the  seoond  marriage  is  not  ossentlBl,     The  fact  may  be  made  oat  bj  pve^ 

■amptioii  and  drcumstanoes. 

nONVIOTION  of  bigamj.    The  opimon  Btatos  the  omo. 

£  T.  Taliaferro,  for  appeUant 

21  Ji.  McClMan,  attorney-general,  for  State. 

Gloptok,  J.  When  marriage  constitates  an  essential  ingredient 
of  a  criminal  ofFense,  a  marriage  in  fact^  Ta]id  according  to  the 
laws  of  the  countiy  where  contracted,  most  be  proved  by  competent 
eyidenoe,  beyond  reasonable  doubt.  In  respect  to  the  competency 
of  the  confessions  of  the  defendant,  as  evidence  of  the  first  marriage 
in  a  prosecution  for  bigamy,  the  authorities  both  in  England  and 
this  country  have  differed.  The  weight  of  authority  is  in  support 
of  the  proposition  that  in  the  absence  of  local  laws  prescribing 
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formalitieB  and  ceremonies  to  validate  a  mamage,  the  first  marriage 
may  be  proved  bj  the  admissions  of  the  accused.  Miles  v.  U.  &, 
103  IT.  S.  304.  A  review  of  the  authorities  will  not  serve  any  use- 
ful purpose,  as  the  rule  that  such  confessions,  when  voluntaiy  and 
properly  identified,  are  admissible  in  evidence  on  the  same  principle 
and  in  like  manner  as  other  confessions,  may  be  regarded  as 
settled  in  this  State.  In  Langirey  v.  State,  30  Ala.  536,  it  was 
held,  that  in  prosecutions  for  bigamy,  marriage  may  be  proved  by 
cohabitation  and  the  confessions  of  the  party;  and  if  the  proof  be 
full  and  satisfactory,  it  is  not  necessary  to  produce  either  the  record 
of  the  marriage  or  the  testimony  of  a  person  who  was  present. 
And  in  WiUiams  v.  StaU,  54  Ala.  131;  8.  c,  25  Am.  Bep.  565,  it 
was  held,  that  as  by  the  common  law,  consent,  followed  by  cohabi- 
tation, constitutes  a  valid  marriage,  the  admission  of  a  marriage  in 
a  State  where  the  common  law  is  presumed  to  exist,  is  the 
admission  of  a  fact  which  may  rest  in  parol  only,  of  which  there  is 
not  necessarily  higher  evidence;  that  such  admissions  are  competent 
evidence  of  a  nuuriage,  and  that  the  jury  were  to  determine 
whether  they  involved  an  admission  of  its  validity.  Cohabitation 
and  reputation  alone  may  not  be  sufficient,  as  cohabitation  fre- 
quently occurs  without  marriage,  and  the  relation  of  husband  and 
wife  is  sometimes  assumed  to  avoid  scandal  and  social  ostracism. 
The  presumption  of  marriage  from  cohabitation  and  reputation  ia 
more  or  less  strong  according  to  the  accompanying  circumstanoea; 
but  confessions  of  marriage  may  be  supplemented  and  strengthened 
by  proof  of  cohabitation  and  reputation.  The  admissions  of  the 
defendant,  of  a  first  marriage  in  North  Carolina,  were  admissible 
in  evidence,  there  being  no  proof  of  any  statutory  regulations.  No 
question  is  raised  as  to  the  voluntary  character  of  the  confessions; 
and  the  sufficiency  of  the  confessions  and  former  admissions,  to 
establish  the  fact  and  validity  of  the  first  marriage,  was  for  the 
determination  of  the  jury.  If  sufficient  to  satisfy  them  beyond  a 
reasonable  doubt,  no  other  evidence  is  necessary.  Williams  v.  Staie^ 
supra. 

2.  Proof  that  the  first  wife  was  living  at  the  time  of  the  second 
marriage  is  essential  to  conviction.  Direct  and  positive  evidence 
is  not  indispensable.  The  fact  may  be  shown  by  circumstantial 
evidence.  By  the  common  law,  the  continuation  of  life  ordinarily 
is  presumed  until  death  be  shown.  An  exception,  borrowed 
originally  from  the  statutes  in  relation  to  bigamy,  is  the  presump- 
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tioQ  of  death  after  an  absence  of  seren  yean  without  haying  been 
heard  from.  By  our  statute,  any  person  who  did  not  know  at  the 
time  of  the  second  marriage,  that  his  or  her  former  wife  or  husband 
was  liying,  and  whose  former  wife  or  husband  had  remained  absent 
from  him  or  her  for  the  last  five  years  preceding  such  second 
marriage,  may  hhwf  ully  marry  a  second  time.  Code,  g  4186.  To 
eonstitute  the  statutory  exception  an  araihible  defense,  continuous 
absence  for  the  last  preceding  five  years,  and  ignorance  of  the  life 
or  death  of  the  former  husband  or  wife,  must  concur.  When  the 
prosecution  prores  that  the  former  husband  or  wife  was  alive  at  a 
specified  period  before  the  second  marriage  it  is  incumbent  on  the 
defendant  to  show  either  death,  or  a  continuous  absence  for  the 
period  prescribed  by  the  statute.  Says  Mr.  Wharton:  ''A  party 
who  marries  within  the  time  limited  by  the  statute  does  so,  so  far 
as  this  exception  is  concerned,  at  his  own  risk.  *  *  *  Hence, 
on  an  indictment  for  bigamy,  the  death  of  the  husband,  if  claimed 
to  have  occurred  within  seven  years  from  his  absence,  must  be 
proved  as  any  other  fact,  aside  from  the  legal  presumption  created 
by  the  exception  to  the  statute.''  2  Whart.  Crim.  Law,  §§  1704, 
1705.  And  in  J(m$$  v.  SUU9f  67  Ala.  84,  Bbiokkbll^  G.  J.,  con- 
struing our  own  statute,  says:  ''  Whoever  marries  a  second  time, 
having  a  former  husband  or  wife  living,  absent  for  a  less  period 
than  five  years,  violates  the  statute,  and  is  subject  to  punishment.'' 
It  is  not  meant  there  are  no  cases,  in  which  death  will  be  pre- 
ramed  from  unexplained  absence  for  a  less  period  than  five  years. 
Questions  of  confiicting  presumptions  may  arise;  and  the  accom- 
panying circumstances  as  to  age,  or  health,  or  condition  may  be 
SQch  that  the  presumption  of  innocence  will  overcome  the  pre- 
sumption of  the  continuance  of  life.  A  consideration  of  the  cir- 
cumstances under  which  the  one  presumption  will  countervail  or 
overcome  the  other,  is  unnecessary,  as  no  question  of  conflicting 
presumption  arises  on  the  record.  Absence  from  which  death  is 
presumed,  is  absence  abroad;  absence  from  the  former  place  of 
abode,  where  nothing  has  been  heard  of  the  absent  person  by  those 
who  would  naturaUy  have  heard  of  him,  if  alive.  If  the  defendant 
left  his  wife  in  North  Carolina,  where  they  formerly  resided,  and 
absented  himself  from  that  State,  the  presumption  of  her  death  can- 
not arise  by  reason  of  his  absence,  or  of  his  having  heard  nothing 
from  her.  To  create  such  presumption^  it  is  necessary  to  prove  her 
absence  abroad,  without  being  heard  from,  during  the  statutory 
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period,  or  under  such  circumstances  as  will  authorize  the  pre- 
sumption of  death  within  a  shorter  period.  There  was  no  eyidenoe 
that  the  wife  had  been  absent  abroad  for  any  length  of  time;  and 
the  confessions  of  defendant  tended  to  show  he  had  corresponded 
with  her,  to  a  short  time  before  the  second  marriage,  not  exceeding 
a  month*  In  such  case,  the  wife  being  shown  to  be  alive  at  a 
specified  period  before  the  second  marriage,  life  is  presumed  to 
continue,  and  death,  if  claimed,  must  be  prored  as  any  other  fact. 
A  husband  cannot  create  absence  by  abandoning  his  &mily,  and 
then  invoke  the  presumption  of  innocence  to  destroy  the  pre- 
sumptive proof  of  continuing  life.  On  such  facts,  there  can  be  no 
inference  of  death,  available  as  a  defense;  and  the  presumption  of 
innocence  only  avails  as  in  other  criminal  cases  —  that  each  essen- 
tial ingredient  of  the  offense  must  be  proved  beyond  a  reasonable 
doubt. 

The  charges  numbered  five,  six  and  ten,  requested  by  the 
defendant,  were  properly  refused.  They  were  tantamount  to 
instructions,  that  positive  evidence  that  the  former  wife  was  living 
at  the  time  of  the  second  marriage  is  necessary,  and  that  the  jury 
could  not  find  such  fact  from  proof  that  she  was  alive  a  short  time 
prior  thereto.  The  other  charges  requested  assert  propositions  in 
conflict  with  the  principles  of  this  opinion.  There  is  no  erro^  in 
the  charge  given  at  the  request  of  the  prosecution. 

[But  on  another  ground  the  conviction  was  reversed  and 
manded.] 

BmferBed  and  r$mand$d 


(nAu.asi 

OrtminaiUmd — forgery  ^  eapaditif  to  dtotlm^ 

An  order  written  dlmlj  in  pencil,  asking  tlie  person  addressed  to  send  hf  tlie 
bearer,  the  defendant,  "  (450  cents,"  and  signed  by  a  name  which  appears 
to  be  G.  W.  MoGowe,  has  the  capacity  to  deceive,  and  is  sufficient  to  support 
an  indictment  for  forgery,  with  the  additional  averments  that  the  amoant 
called  for  was  intended  for  (4.50,  and  that  the  name  signed  to  it  meant  Q. 
W.  McQowen.    {8u  note,  p.  48.) 
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nONVIOTION  of  forgery.     The  head-note  shows  the 

FT.  S.  Oar^9  and  W.  T.  Johnson,  for  defendaiiL 
71  JV.  MeCUOan,  attorney-general,  for  State. 

SiOKS,  C.  J.  The  defendant  was  indicted  for  the  forgery  and 
ittering  of  an  order  purporting  to  be  made  by  one  Q.  W.  McGowen, 
irith  intent  to  defraud.  The  order  has  been  sent  up  for  our  inspec- 
tion, by  order  of  the  trial  court.  It  is  in  pencil,  and  very  dim. 
A  substantially  correct  copy  is  set  out  in  each  count  of  the  indict- 
ment. The  question  raised,  and  urged  here  for  a  reversal,  relates  to 
the  sufficiency  of  the  paper  to  deceive  and  defraud.  It  is  contended 
that  the  alleged  order  is  ambiguous  and  incomplete  in  two  respects: 
Pirst,  in  the  sum  of  money  it  calls  for,  and  second,  in  the  name  of 
McGowen,  which  the  indictment  charges  was  forged. 

In  Clark's  Manual,  §  1148,  it  is  said:  '^  An  appearance  of  validity 
on  its  face  is  enough  to  make  the  instrument  a  subject  of  forgery.'' 
In  the  same  section  it  is  said:  ''The  law  looks  only  to  the  falsity 
of  the  instrument,  and  the  fraudulent  use  of  it  as  genuine."  In 
Com,  V.  Stephenson,  11  Gush.  481,  it  was  decided,  that  ''a  person 
may  be  convicted  of  forging  a  check  on  a  bank,  although  the 
counterfeit  does  not  so  much  resemble  the  genuine  check  of  the 
drawer  as  to  be  likely  to  deceive  the  officers  of  the  bank  on  which 
it  is  drawn."  So  in  Clark's  Manual,  §  1157,  quoting  from  Hawkins' 
Pleas  of  the  Crown,  is  this  language:  ''  The  notion  of  forgery  does 
not  seem  to  consist  so  much  in  the  counterfeiting  of  a  man's  hand 
and  seal,  which  may  be  often  done  innocently;  but  in  endeavoring 
to  give  an  appearance  of  truth  to  a  mere  deceit  and  fraud,  and 
either  to  impose  something  false  upon  the  world  as  the  solemn  act 
of  another,"  etc.  In  Semberi  v.  State,  53  Ala.  467;  s.  c,  25  Am. 
Bep.  639,  the  entire  instrument  charged  to  have  been  forged  was  in 
the  following  language:  ''  Due  8.25  Askew  Brothers."  There  was 
a  con^dction,  and  after  an  elaborate  consideration  of  authorities  by 
Brickell,  C.  J.,  the  judgment  of  conviction  was  affirmed.  Speak- 
ing of  the  general  rule,  that  if  the  instrument  is  void  on  its  face, 
it  cannot  be  the  subject  of  a  forgery,  this  court  said  it  must  be  taken 
with  this  limitation:  '' When  the  instrument  does  not  appear  to 
have  any  legal  validity,  nor  show  that  another  might  be  injured  by 
it,  but  extrinsic  facts  exist  by  which  the  holder  of  the  paper  might 
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be  enftbled  to  defraud  another,  then  the  offense  is  complete,  and  an 
indictment  averring  the  extrinsic  facts,  disclosing  its  capacity  to 
deceive  and  defraud,  will  be  supported.  The  fact  that  the  paper 
is  incomplete  or  imperfect  in  itself,  and  that  without  the  knowledge 
of  extrinsic  facts  it  does  not  appear  that  it  has  the  vicious  capacity, 
only  renders  it  necessary  that  the  indictment  should  aver  the 
extrinsic  facts."  So  in  Oooden  v.  Siaie,  55  Ala.  178,  the  name 
attempted  to  be  forged  was  Thweatt,  but  the  forged  instrument  had 
it  Threet.  There  was  a  conviction,  and  this  court  approved  the 
ruling  of  the  court  on  that  question.    See  also,  3  GreenL  Ev.,  §  103. 

The  sum  of  money  called  for  by  the  order  was  thus  expressed  — 
''$450  cents. '*  We  think  the  most  natural  import  of  the  writing 
—  that  which  would  ordinarily  be  put  upon  it  —  is,  that  it  wa4  an 
order  for  14.50.  The  name  McGowen  is  imperfectly  spelled.  The 
last  letter  —  possibly  the  last  two — are  omitted.  The  indictment 
charges  that  the  writer  intended,  in  the  words  or  marks  he  employed, 
to  express  the  name  McOowen.  ''Meaning  thereby  HoQowen,**  is 
the  language  of  the  indictment.  The  meaning  of  the  writer  waa 
thus  made  a  question  for  the  jury. 

[But  on  another  point] 

Reversed  and  remanded.  Let  the  defendant  remain  in  custody, 
until  discharged  by  due  course  of  law. 

Reversed  and  remanded. 

Note  bt  the  Rbportbr.—  In  Staie  y.  SehwarU,  04  Wis.  482,  an  instnuneni 
in  the  form  of  a  promissory  note  for  the  payment  of  "  25.00  as  per  deed,  10  per 
eent  till  paid,  was  held  to  be  a  note  for  twenty-five  doUart  upon  its  face.  The 
oonrt  said:  "The  controlling  question  is  therefore,  does  the  forged  instra. 
ment  purport  on  its  face  to  be  a  promise  by  Baggs,  the  maker,  to  pay  the 
defendant  twenty-five  dollars,  although  it  contains  neither  the  $  mark  nor  the 
word  '  dollars?  *  If  this  question  be  answered  in  the  alBrmatiTe,  it  is  entirely 
clear  that  such  forged  instrument  was  properly  admitted  in  evidence;  that 
there  was  no  error  in  the  instruction  which  the  court  gave  the  jury;  that  such 
alteration  constituted  the  crime  of  forgery;  and  that  the  information  is  snfll- 
dent  without  an  averment  therein  that  the  figures  25.00  meant  twenty-fire 
dollars.  On  principle  and  authority  we  think  the  question  should  be  answered 
aflOrmatiyely.  Booth  ▼.  WaUaee,  2  Root,  247,  was  an  action  on  a  promissory 
note  for  '  thirty-two,  twelve  shillings  and  five  pence.'  The  court  said:  '  The 
word  '  pounds '  after  the  words  '  thirty-two  *  is  necessarfly  implied,  and  the 
omission,  it  is  dear,  was  owing  to  the  mistake  of  the  scribe  who  drew  the  note, 
and  the  implication  is  so  dear  and  strong  that  it  is  not  neoessaiy  it  should  be 
averred  in  the  declaration  more  fully  than  it  is.' 

"  In  Northrop  v.  Sanborn,  22  Vt.  488,  the  question  arose  on  an  order  request. 
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lug  the  drawee  to  pay  the  bearer  '  87.89/  without  any  thing  else  on  the  face  of 
the  order  to  denote  that  dollars  and  cents  were  intended.  The  court  said. 
Judge  RBC>Fi]Bi.D  delivering  the  opinion:  '  We  think  it  not  neoessary  to  saj 
tbat  the  order  expressed  for  87.89  is  so  far  unintelligible  that  it  is  void.  The 
law  of  the  United  States  Congress  establishing  our  national  currency  having 
declared  that  it  shall  consist  of  the  dollar  as  a  unit,  and  the  decimal  parts  of 
the  dollar  as  dimes  and  cents,  it  would  seem  the  necessary  legal  intendment 
that  a  contract  expressed  in  figures  should  be  in  the  currency  of  the  country. 
If  prefixed  by  the  usual  sign  ($),  no  one  could  entertain  doubt;  and  that  is 
soiling  but  a  mark  to  signify  that  the  national  currency  is  intended.  With- 
out that  we  think  the  l^gal  intendment  is  the  same.  MurriU  v.  Hand^,  17 
Mo.  406,  was  an  action  on  a  promissory  note  wherein  the  makers  promised  to 
pay  the  payee  'the  sum  of  fifty-two  2&-100  for  value  received.'  The  word 
'dollars*  as  well  as  the  $  mark,  was  entirely  omitted.  It  was  held  that  the 
note  on  its  face  was  for  fifty-two  dollars  and  twenty  five  cents.  Some  stress 
was  l^d  upon  the  words  '  the  sum '  in  the  instrument;  but  we  think  the  word 
'  pay '  is  equally  significant.  Other  cases  to  the  same  effect  are  cited  by  the 
attorney-general,  although  pet-haps  they  are  not  so  directly  in  point  as  are 
those  above  referred  to. 

'*  The  words  *  as  per  deed '  in  the  forged  note  do  not  change  the  character  of 
the  instrument.  These  words  merely  show  that  in  some  deed  the  maker  of 
the  note  had  incurred  the  same  obligation.  The  instrument  contains  all  the 
essential  qualities  of  a  promissory  note,  notwithstanding  the  reference  therein 
to  a  deed. 

"  We  are  entirely  satisfied  with  the  doctrine  of  the  cases  above  referred  to, 
and  do  noft  hesitate  to  adopt  it.  We  hold  therefore  that  the  forged  instrument 
on  its  face  purports  to  be  a  promissory  note  for  the  payment  of  twenty-five 
dollars,  and  ten  per  cent  mterest  in  money,  and  that  no  averment  in  the 
information  of  any  extrinsic  facts  was  necessary  to  show  that  such  was  its 
ehaiader  and  legal  effect. 

**  Numerous  cases  were  cited  in  argument  by  counsel  for  the  defendant,  and 
have  been  examined.  They  are  chiefiy  to  the  point,  and  in  illustration  of  it» 
that  when  the  operation  of  the  forged  instrument  upon  the  rights  or  property 
of  another  is  not  manifest  or  probable  from  the  face  of  the  writing,  extrinsic 
UOb  showing  such  operation  must  be  averred  in  the  indictment  or  information. 
We  have  here  no  case  for  the  application  of  that  rule.  It  Is  believed  that  none 
of  the  last-mentioned  eases  confiict  with  the  doctrine  of  the  cases  first  above 
cited,  on  the  authority  of  which  we  have  deteimined  the  ehaiaeter  and  legal 
dhd  of  the  f  oiged  instmniMit  in  this 
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Katioval  Oommeboial  Bank  y.  Millbb. 

(77  Ala.  16IL) 
Bank-^cheok  ''for  depotU'--c0rti/leaUan^garriMmmU^ 

A  bank  reoeiring  from  a  euatomar  a  check  on  another  bank  indoned  "for 
deposit "  and  procaring  it  to  be  certified  by  the  drawee,  becomes  at  once 
liable  to  the  depositor,  as  for  money  had  and  recelTed,  and  that  liability  may 
be  reached  by  garnishment. 

r\  ABNISHMENT  proceedings.    The  head-note  shows  the  oaee. 

J.  X.  d  Q,  L.  Smithy  for  appellant. 

R.  H.  Clark  and  Overall  dt  Besior,  contra. 

Oloptok,  J.  There  being  no  contention  as  to  the  check  on  the 
Mobile  Savings  Bank,  our  consideration  will  be  confined  to  the 
relation  between  the  garnishees  and  the  defendant,  arising  from  the 
facts  in  respect  to  the  check  on  the  People's  Savings  Bank,  which 
was  certified  by  the  bank.  It  is  conceded  that  by  process  of  garnish- 
ment, which  is  a  proceeding  of  statutory  creation,  no  debt  or  de- 
mand can  be  condemned  to  the  plaintiff's  claim,  for  the  recovery 
of  which  the  defendant  cannot  maintain  in  his  own  name  an  action 
of  debt,  or  indebitatus  assumpsit.  The  question  decisive  of  the 
case  is,  was  the  amount  of  the  check,  at  the  time  of  the  service  of 
the  garnishment,  a  legal  demand  due  by  the  garnishees  to  the  defend- 
ant, which  he  could  enforce  in  his  own  name  in  an  action  at  kw  ? 

2.  The  check,  although  drawn  and  delivered  to  the  payee,  pay- 
able to  his  order,  did  not  operate  without  acceptance  by  the  drawee 
as  an  assignment  of  the  sum  for  which  it  was  given,  though  the 
drawer  may  have  had  funds  in  his  possession  of  the  drawee  of  an 
equal  or  larger  amount.  There  being  no  privity  express  or  implied, 
the  holder  of  a  check  in  its  original  form  can  bring  no  suit  on 
the  check  against  the  drawee  ;  even  if  it  be  conceded  that  he  may 
maintain  an  action  for  any  special  injury,  by  reason  of  the  omis- 
sion of  the  drawee  to  perform  a  legal  duty.  In  case  of  non-pay- 
ment, the  recourse  of  the  holder  is  against  the  drawer,  and  indor- 
ser  if  any.  The  drawer  alone  can  bring  suit  to  recover  the  funds 
against  which  the  check  was  drawn  ;  and  ordinarily  he  only  can 
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maintain  an  action  for  a  failure  to  pay  on  presentment  He  may 
reToke  the  check  and  countermand  its  payment  before  acceptance ; 
and  if  unaccepted  his  death  operates  a  revocation. 

3.  The  reception  from  customers  of  checks  on  other  banks  is  of 
frequent  and  daily  occurrence  in  the  business  of  banking,  practiced 
because  of  its  convenience.  In  such  case  an  indorsement  of  the 
check  for  the  purpose  of  collection  is  not  an  indorsement  animo 
indorsandi,  and  does  not  pass  the  title  of  the  payee.  In  the  absence 
of  a  special  agreement  when  a  check  is  deposited  it  is  taken  gena 
ally  for  collection  by  the  bank  as  agent  of  the  depositor,  and  the 
bank  does  not  owe  the  amount  until  its  collection  is  accomplished. 
I^  may  be  that  if  it  is  passed  to  the  credit  of  the  depositor,  and 
mingled  with  the  general  funds  of  the  bank,  it  is  prima  facie,  a 
payment  on  deposit;  but  the  bank  may  permit,  as  matter  of  favor 
and  convenience,  checks  to  be  drawn  against  it  before  payment ; 
the  depositor  in  the  event  of  non-payment,  being  responsible  for 
the  sums  drawn — not  by  reason  of  his  indorsement,  the  check  not 
having  ceased  to  be  his  property,  but  for  money  paid.  If  therefore 
the  check  had  been  deposited  with  the  garnishees  for  collection, 
and  for  no  other  special  purpose,  it  is  manifest  that  so  long  as  it 
lenuuned  uncollected,  and  in  its  original  form  the  amount  could 
not  be  condemned  by  process  of  garnishment. 

In  what  respects  and  to  what  extent  was  the  relation  changed 
by  the  particular  indorsement  of  the  check  and  its  subsequent  oer^ 
tiOcation  P 

The  defendant,  in  the  name  of  ''A.  Proskauer  &  Go.,  agents,'' 
opened  in  January,  1883,  a  deposit  account  with  the  garnishees, 
who  were  bankers.  On  this  account  the  defendant  deposited  checks 
payable  to  **  A.  Proskauer  ft  Oc,  agents,''  which  were  entered  in 
the  pass-book  and  drew  checks  in  the  same  name  ''on  funds  so 
deposited."  The  check  in  question  was  indorsed  :  "  For  deposit, 
A.  Proskauer  ft  Co.,  agents."  The  import  and  efFect  of  such  indorse- 
ment must  be  considered  in  the  light  of  the  attendant  circum« 
stances,  and  of  the  previous  dealings  between  the  parties.  Where 
a  depositor  has  for  some  time  previously  kept  a  deposit  account 
with  a  banker,  on  which  he  was  accustomed  to  deposit  checks  pay- 
able to  him,  entries  of  which  were  made  in  his  pass-book,  and  to 
draw  against  such  deposits  such  an  indorsement  in  the  absence  of 
a  different  understanding  is  presumptive  of  more  than  a  mere 
agency  or  authority  to  collect.     The  special  purposes  for  which  an 
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indorsement  for  deposit  is  made  under  such  oircumstanoee  may  be 
readily  inferred.  It  was  a  request  and  direction  to  the  gunisliees 
to  deposit  the  sum  to  the  credit  of  the  defendant,  and  conferred  on 
them  ndt  only  authority  to  collect,  but  also  authority  to  put  the 
check  in  such  form  and  use  it  in  such  manner  as  in  their  judgment 
and  discretion  having  reference  to  the  condition  and  necessities  of 
their  business,  would  make  it  most  available  to  their  protection. 
The  effect  of  the  indorsement  for  the  consummation  of  this  pur- 
pose is  to  vest  the  garnishees  with  the  title  to,  and  control  of  the 
check.  If  in  such  case  the  check  is  not  paid,  the  banker  de- 
pends for  safety  and  indemnity  on  the  liability  of  the  drawer  and  the 
security  of  the  indorsement. 

4  Although  a  check  does  not  call  for  acceptance,  and  the  holder 
can  present  it  only  for  payment,  the  certification  of  checks  is  a 
means  in  constant  and  extensive  use  in  the  business  of  banking  and 
its  effects  and  consequences  are  regulated  by  the  law  merchant.  A 
certified  check  has  a  distinctive  character  as  a  species  of  commercial 
paper,  and  performs  important  functions  in  banking  and  commer- 
cial business.  The  certification  constitutes  a  new  and  distinct  con- 
tract between  the  holder  and  certifying  bank,  which  becomes  the 
debtor  of  and  only  liable  to  the  holder.  The  funds  of  the  drawer 
have  in  legal  contemplation  been  withdrawn  from  his  credit  and 
appropriated  to  the  payment  of  the  check.  He  and  the  indorser, 
if  any,  are  released  from  all  further  liability;  as  to  them  the  check 
is  paid. 

In  MerchafUg"  Bank  v.  State  Bank,  10  WalL  604,  it  is  said  :  ''By 
the  law  merchant  of  this  country,  the  certificate  of  a  bank  that  a 
check  is  good  is  equivalent  to  acceptance.  It  implies  that  the  check 
is  drawn  upon  sufficient  funds  in  the  hands  of  the  drawee,  that 
they  have  been  set  apart  to  its  satisfaction,  and  that  they  shall  be 
so  applied  whenever  the  check  is  presented  for  payment.  It  is  an 
understanding  that  the  check  is  good  then  and  shidl  continue  good; 
and  this  agreement  is  as  binding  on  the  bank  as  its  notes  of  circu- 
lation, a  certificate  of  deposit  payable  to  the  order  of  the  depositor 
or  any  other  obligation  it  can  assume.  The  object  of  certifying  a 
check  as  regards  both  parties  is  to  enable  the  holder  to  use  it  as 
^  money.  The  transferee  takes  it  with  the  same  readiness  and  sense 
of  security  that  he  would  take  the  notes  of  the  bank.  It  is  avail, 
able  also  to  him  f6r  all  the  purposes  of  money.  Thus  it  continuea 
to  perform  its  important  functions,  until  in  the  coarse  of  business 
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it  goes  back  to  the  bank  for  redemption  and  is  extinguished  by 
payment. 

In  Willeiis  v.  Phmnix  Bank,  %  Duer,  121,  Chief  Justice  Oaklst 
said:  **  When  the  business  of  the  bank  is  properly  conducted,  it  is 
the  duty  of  the  officer  certifying  the  check  to  cause  it  to  be  immedi- 
ately charged,  as  paid,  in  the  account  of  the  drawer,  and  when  this 
is  done,  the  sum  thus  charged  will  remain  as  a  deposit  in  the  bank, 
to  the  credit  of  the  check,  and  be  forever  withdrawn  from  the  con- 
trol of  the  maker,  except  as  a  holder  of  the  check.  Such  a  deposit 
stands  up'^n  exactly  the  same  ground  as  every  other. "  And  Stbono, 
J.,  said:  ''  Checks  on  a  bank,  marked  'good,'  are  to  be  regarded 
as  evidence  of  deposit  to  the  credit  of  the  holder."  Oirard  Bank 
V.  Bank  of  Penn  Tamuy  39  Penn.  St  92.  If  the  check  is  certified 
to  be  good,  **  in  contemplation  and  by  operation  of  law,  it  is  the 
same  as  if  the  funds  had  been  actually  paid  out  by  the  bank  to  the 
holder,  by  him  deposited  to  his  own  credit,  and  a  certificate  of 
deposit  issued  to  him  therefor.''  Dan.  !Neg.  Inst,  §  1603;  Morse 
Bank.  307-315;  First  Nat.  Bank  v.  Leach,  52  N.  T.  350;  s.  o.,  11 
AnL  Bep.  708.  When  the  check  was  certified,  it  ceased  to  possess 
the  character,  or  to  perform  the  functions,  of  a  check,  and  repre- 
sented so  much  money  on  deposit,  payable  to  the  holder  on  demand. 
The  check  became  a  basis  of  credit  —  an  easy  mode  of  passing 
money  from  hand  to  hand,  and  answered  the  purposes  of  money. 
The  garnishees,  by  accepting  a  certification  of  the  check,  made  it 
their  own,  and  the  relation  of  debtor  and  creditor  was  created 
between  them  and  the  defendant. 

5.  The  rule  that  where  a  defendant  has  the  election  to  sue  for  a 
tort  committed,  or  to  waive  the  tort  and  to  sue  for  the  money 
received  by  the  tort-feasor,  the  relation  of  debtor  and  creditor  does 
not  exist  until  the  defendant  elects  to  sue  for  the  money,  and  that 
his  creditors  cannot  defeat  his  election  by  bringing  process  of  gar- 
nishment, does  not  apply.  The  garnishees  committed  no  wrong, 
or  tort,  of  which  the  defendant  can  complain.  They  had  a  legal 
right  to  accept  a  certification  of  the  check,  and  leave  the  money  on 
deposit  with  the  People's  Savings  Bank,  instead  of  transferring  it 
to  their  own  vault  Certification  of  the  check  was  within  the 
authority  vested  in  the  garnishees  by  its  deposit  and  indorsement, 
and  is  a  mode  authorized  by  the  law,  by  which  it  could  be  made 
available  to  them.  The  defendant  obtained  his  purpose  -*  a  deposit 
with  the  garnishees  to  the  amount  of  the  check,  against  which  he 
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was  eutiUed  to  draw  —  not  by  the  wrongful  and  unauthorized  act 
of  the  garnishees,  but  in  pursuance  of  his  request,  as  eyidenced  by 
his  deposit  and  indorsement  of  the  check.  It  was  not  wrongfully 
taken  from  his  possession,  nor  was  it  conyerted  by  the  garnishees 
to  their  own  use,  other  than  for  the  purpose  contemplated  and 
intended  by  the  parties.  The  defendant  has  no  right  of  action 
against  them,  as  for  a  tort,  on  account  of  the-  certification  of  the 
check.  Its  certification  was  a  payment  as  between  the  defendant 
and  the  garnishees,  and  thereafter  they  were  bound  to  pay  his 
checks  in  money,  and  were  answerable  to  him  for  money  had  and 
receiyed. 

The  garnishment  operated  as  a  lien,  from  the  time  of  sendee,  on 
any  money  or  effects  of  the  debtor  in  the  possession  of  the  gar- 
nishee, and  by  no  act  of  the  debtor,  or  of  the  garnishee,  or  of  both, 
can  the  lien  be  defeated.  WarfiM  y.  Campbell,  38  Ala.  527;  Dare 
y.  Dawson,  6  Ala.  712.  While  the  check  is,  ordinarily,  executory 
and.reyocable,  and  the  drawer  may  countermand  its  payment,  when 
the  bank  has  certified  the  check,  and  thereby  comes  under  obliga- 
tion to  the  holder  to  pay  it  on  presentment,  the  power  to  reyoke 
ceases  as  effectually  as  if  actual  payment  had  been  made.  The 
drawer's  authority  oyer  the  funds  on  which  it  is  drawn  terminates 
pro  tanto.  The  same  effect  is  produced  when  the  law,  by  proper 
legal  process  interyenes,  and  attaches  or  sequesters  the  fimd. 
Morse  Bank.  305.  The  notices  by  which  the  drawer  forbade  the 
gamishees  to  collect  the  check,  and  the  defendant  reyoked  their 
authority  to  present  it  for  payment,  haying  been  giyen  after  the 
certification  of  the  check,  and  after  the  seryice  of  the  garnishment, 
were  ineffectual  to  change  the  rights  of  the  plaintiff,  or  to  displace 
any  lien  acquired  by  the  legal  process. 

By  what  we  haye  said  we  haye  not  intended  to  intimate  any 
opinion  as  to  the  yalidity  of  the  claim  of  Newgass  ft  Go.,  or  of 
Leinkauf .  These  questions  haye  not  yet  arisen.  All  we  decide  is, 
that  on  the  facts  set  out  in  the  answer,  if  no  adyerse  claim  were 
interposed,  the  plaintiff  is  entitled  to  judgment  against  the  gar* 
nishees;  but  it  appearing  there  are  adyerse  claimants,  notices  should 
be  issued  to  them,  under  the  statute,  to  propound  their  claims,  and 
•ontest  the  plaintiff's  right  to  the  fund. 

S/$v9r90d  Mtd  rtntttuUL 
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LSWIB  T.  OOFFSB  OOUHTT. 
017  Ala.  Ml) 
Water  and  water-caurte — vhatu  ''naniffobW 

l8  not  navigmble  upon  which  logs  can  be  floated  only  dnilng  a  freahel 

or  at  high  water.* 

ACTION  on  a  bond.    The  opinion  states  the  case.     The  phuntiff 
had  judgment  below. 

N.  W.  Oriffin  and  W.  D.  Roberts,  for  appellants. 
Jno.  D.  Gardner  and  H.  L,  Martin,  contra. 

Oloftok^  J.  By  ''  An  act  to  provide  for  the  security  and  pro* 
teetionof  the  public  bridges  in  the  county  of  Coffee"  (Acts  1882-4, 
251),  it  is  declared  unlawful  for  any  person  to  float  any  raft  of 
timber  or  logs  down  any  of  the  streams  in  the  county  of  Coffee, 
where  there  are  one  or  more  public  bridges,  without  haying  first 
filed  a  bond  in  the  office  of  the  judge  of  probate,  approved  by  him, 
payable  to  the  county,  in  a  sum  not  less  than  five  hundred,  uor 
more  than  one  thousand  dollars,  at  the  discretion  of  the  judge  of 
probate,  and  conditioned  to  pay  all  such  damages  as  may  result  to 
any  of  the  public  bridges  therein,  in  consequence  of  the  floating  of 
any  timber  or  logs  over  any  of  the  streams  in  the  county  where 
such  bridge  is  located.  The  action  is  brought  by  the  county,  to 
recover  damages  for  the  breach  of  a  bond  given  under  the  pro- 
visions of  this  act;  and  the  defense  insisted  on  is,  that  the  stream 
aeross  which  the  bridge  is  erected  is  a  navigable  water;  that  the 
statute  is  unconstitutional,  and  the  bond  is  without  a  valid  or  legal 
consideration. 

Pea  river,  the  stream  in  question,  is  above  tide-water,  and  prima 
facie  private,  not  subject  to  the  public  right  of  floating  or  rafting 
timber  or  logs.  Every  definition  of  a  navigable  fresh-water  stream 
must  be  necessarily  general,  modified  to  some  extent  by  the 
peculiar  conditions  of  its  locality  and  the  special  wants  of  the 
inhabitants.  In  sections  where  the  transportation  of  lumber  is  an 
important  or  controlling  business,  circumstances  and  the  necessities 

*  See  48  Am.  Bep.  277. 
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of  trade  have  impressed  the  oharacter  of  navigabilityy  which  fail  in 
other  conditions  where  no  such  pressing  necessities  exist,  and  thev» 
are  other  interests  equally  or  more  important  to  sabsenre.  It  may 
be  said  generally,  any  stream,  though  aboye  tide-water,  ''of 
sufficient  capacity  to  float  the  products  of  the  mines,  thi  forests,  or 
the  tillage  of  the  country,  through  which  they  flow,  to  market,''  is 
a  navigable  water;  and  by  the  act  for  the  admission  of  Alabama 
into  the  Union,  *'  shall  foreyer  remain  public  highways,  free  to  the 
citizens  of  said  State  and  of  the  United  States/'  Said  Field,  J., 
in  The  Daniel  Ball,  10  Wall.  557:  ''  Those  riyers  must  be  regarded 
as  public  navigable  rivers  in  law  which  are  navigable  in  fact.  And 
they  are  navigable  in  fact,  when  they  are  used,  or  are  susceptible 
of  being  used,  in  their  ordinary  condition,  as  highways  for 
commerce,  over  which  trade  and  travel  are  or  may  be  conducted  in 
the  customary  modes  of  trade  and  travel  on  water."  And  in  7%a 
Montello,  20  Wall.  430,  it  is  said:  ''It  would  be  a  narrow  rule  to 
hold,  that  in  this  country,  unless  a  river  was  capable  of  being 
navigated  by  steam  or  sail  vessels,  it  could  not  be  treated  as  a  public 
highway.  The  capability  of  use  by  the  public  for  purposes  of 
transportation  and  commerce  affords  the  true  criterion  of  the 
navigability  of  a  river,  rather  than  the  extent  and  manner  of  that 
use.  If  it  be  capable  in  its  natural  state,  of  being  used  for  purposes 
of  commerce,  no  matter  in  what  mode  the  commerce  may  be  con- 
ducted, it  is  navigable  in  fact,  and  becomes  in  law  a  public  river  or 
highway."  As  the  result  of  the  current  of  authorities,  it  may  be 
conceded,  that  a  stream  of  sufficient  depth  and  width,  in  its 
natural  state,  to  be  used  for  the  transportation  of  timber  or  logs, 
though  it  may  not  be  technically  navigable,  is  subject  to  the  public 
right  of  user. 

The  question,  what  constitutes  a  navigable  stream  has  been 
heretofore  considered  by  this  court,  and  the  tests  applicable  have 
been  determined.  In  SUis  v.  Carey,  80  Ala.  725,  it  was  held,  that 
a  creek  not  affected  by  the  ebb  and  flow  of  the  tide,  which  had 
never  been  declared  a  pubhc  highway  by  legislative  authority,  and 
was  not  treated  as  a  navigable  stream  by  the  United  States  surveyors, 
is  not  a  navigable  stream,  though  during  tweni;y  years  keel-boats, 
loaded  with  cotton,  had  been  several  times  floated,  and  timber  and 
lumber  rafted  down  it  during  the  winter  season,  but  during  the 
summer  there  was  not  sufficient  water  for  these  purposes.  A  dis- 
tinguishing test,  approved  by  the  court,  was  whether  a  stream  is 
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^'■uaceptible  or  not  of  use  as  a  common  passage  by  the  public.'' 
In  Rhodes  v.  (His^  33  Ala.  578,  it  was  said:  ''In  determining  the 
character  of  a  stream,  inquiry  should  be  made  as  to  the  following 
points:  Whether  it  is  fitted  for  valuable  floatage;  whether  the 
public,  or  only  a  few  individuala  are  interested  in  transportation; 
whether  any  great  public  interests  are  inyolyed  in  the  use  of  it  for 
transportation;  whether  the  periods  of  its  capacity  for  floatage  are 
sufficiently  long  to  make  it  susceptible  of  use  beneficially  to  the 
public;  whether  it  has  been  previously  used  by  the  people  generally, 
and  how  long  it  has  been  so  used;  whether  it  was  meandered*by 
the  govemment  surveyors,  or  included  in  the  surveys;  whether,  if 
declared  public,  it  will  probably  in  future  be  of  public  use  for 
carriage.  And  in  the  application  of  these  inquiries  to  the  facts  of 
a  case,  it  is  to  be  remembered  that  the  onus  probandi  is  upon  the 
party  claiming  that  a  stream  above  tide- water  is  public."  These 
tests  were  cited  with  approval  in  Peters  v.  N.  O.9  Mo.  <£  Chatt.  R. 
Oo.y  56  Ala.  528. 

We  do  not  understand,  that  to  constitute  a  navigable  stream  it 
is  requisite  there  shall  be  sufficient  water  for  the  common  uses  of 
trade  and  commerce  during  all  seasons  of  the  year.  It  must  how- 
ever, as  the  results  of  natural  causes,  be  capable  of  valuable 
floatage  periodically  during  the  year,  and  so  continue  long  enough 
at  eacl^  period  to  make  it  susceptible  of  beneficial  use  to  the  public. 
Says  Gooley:  ''  If  a  stream  is  of  sufficient  capacity  for  the  floating 
of  rafts  and  logs  in  the  condition  in  which  it  generally  appears  by 
nature,  it  will  be  regarded  as  public,  notwithstanding  there  may 
be  times  when  it  becomes  too  dry  and  shallow  for  the  purpose. 
*  *  *  A  brook,  although  it  may  carry  down  saw-logs  for  a  few 
days,  during  a  freshet,  is  not  therefore  a  public  highway.''  In 
general,  a  stream,  to  be  navigable  in  its  legal  meaning,  must  be  of 
such  character,  as  to  be  of  actual  or  practical  utility  to  the  public 
as  a  channel  of  trade  or  commerce.  Hichok  v.  Hine^  23  Ohio  St. 
523;  8.  c,  13  Am.  Rep.  255;  Hubbard  v.  Bell,  54  DL  110;  Wethers- 
field  T.  Humphrey f  20  Oonn.  218;  Neaderhauser  v.  StaUy  28  Ind. 
257;  Barclay  R.  £  (7.  Co.  v.  Ingham,  86  Penn.  St  194;  Rows  v. 
Oranite  Br.  Co.,  21  Pick.  344;  Morgan  v.  King,  35  N.  Y.  459; 
Thunder  Boom  Co.  v.  SpeeMey,  31  Mich.  336. 

The  only  evidence  respecting  the  navigability  of  the  stream, 
shown  by  the  record,  is,  that  it  ''was  a  stream  upon  which  logs 
oould  be  floated  only  at  high  water,  or  during  a  freshet,  by  the 
you.UV  — 8 
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public  generally^  to  Pensacola,  Florida,  where  it  was  geneiaUj^ 
marketed."  There  is  no  inquiry,  whether  it  is  suitable  for  valuable 
floatage  or  rafting;  to  what  extent  the  public  are  interested  in 
transportation;  what  public  interests  are  involved;  whether  the 
stream  had  been  previously  used,  and  how  long,  or  what  length  of 
time  the  capacity  for  floatage  or  rafting  continued.  On  the  facta 
shown  by  the  record.  Pea  river  is  not  a  navigable  stream  at  the 
place  where  the  bridge  is  erected. 

This  conclusion  renders  unnecessary  a  consideration  of  the  other 
questions  presented  in  the  aigument  of  counsel 

JudgmmU  afirmtd. 


Fun  IVBITBAJrOB  OOMPAXTIBS  Y.  FbLEAXB. 

Inturanee  '^fire — loatpayMe  to  morigagw. 

Where  a  fire  iiiBuxmiioe  poHcj  is  taken  b/  a  mortgagor  in  his  own  name,  oqa- 
ditioned  that  the  loss  shall  be  payable  to  the  mortgagee,  to  the  extent  of 
his  interest,  the  mortgagee  may  not  maintain  an  action  on  the  policy  although 
the  loss  does  not  exceed  the  amount  due  on  his  mortgage.* 

ACTION  on  fire  insurance  policies.  The  opinion  states  the  pointy 
The  plaintiff  had  judgment  below. 

Overall  <£  Bestor.  for  appellants. 

TmU&mi&r,  Taylor  £  Prine$,  contra. 

Stoke,  0.  J.  Can  Felrath  maintain  these  actions  in  his  own 
name  ?  We  think  not  for  the  following  reasons :  The  policies 
were  taken  out  in  the  name  and  in  favor  of  James  Clark,  who  owned 
the  property.  The  gross  sum  of  the  policies  was  $1,550.  Felrath 
had  a  mor^ge  on  the  property,  but  the  policies  were  neither 
assigned  nor  transferred  to  him  so  as  to  constitute  them  his  prop- 
erty, nor  to  make  him,  Felrath,  the  party  assured.  The  only  interest 
Felrath  had  is  shown  on  the  face  of  the  policies  themselves  and  is 
expressed  in  this  language  :  ^'  Loss  if  any  payable  to  Joseph  Fel- 
rath, to  the  extent  of  his  mortgage.''    It  is  not  stated  what  wat 

"         •See  CoaU$  v.  Penn.  FWt  Jn$.  Co.  (58  Md.  172),  43  Am.  Bep.  897. 
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the  extent  of  his  mortgage  interest.  It  is  shown  in  the  proof  that 
it  was  about  two-thirds  of  the  sum  assured.  The  policies  all  bear 
the  same  date,  expire  at  the  same  time  and  were  procured  through 
the  same  resident  agent.  In  case  of  loss  each  company  was  bound 
to  contribute  pro  rata  to  the  extent  of  the  sum  insured.  This  con- 
stitutes  these  seyeral  policies  substantiallj  one  transaction  —  one 
contract —  so  far  as  Felrath's  right  to  sue  is  concerned.  Possibly 
we  might  go  further  and  hold  from  the  known  usage  in  such  cases> 
that  Clark  applied  to  the  agent  for  insurance  to  the  extent  of  tl^- 
550,  and  that  the  risk  was  parceled  out  among  seyeral  companies, 
in  order  that  the  burden  might  be  apportioned  in  case  of  loss. 
But  this  is  not  necessary.  It  is  enough  that  the  liability  of  all  the 
companies  was  11,550,  and  there  is  neither  facts  nor  presumption 
that  any  one  of  these  liabilities  was  incurred  before  the  others  were. 

We  have  then  a  binding  contract  or  contracts,  by  which  these  com- 
panies bound  themselyes  to  pay  to  Clark,  on  a  certain  contingency, 
tly550,  with  a  direction  and  agreement  in  case  of  loss  to  pay  $1,- 
080  of  the  sum  to  Felrath.  To  whom  according  to  the  terms  of 
the  contract  was  the  remaining  sum  of  $470  to  be  paid  f  Eyidently 
to  Clark,  the  holder  of  the  policies.  This  was  the  status  of  the 
contract  at  the  time  the  negotiations  terminated  in  a  final  agree- 
ment. This  was  not  an  assignment  of  the  policies  nor  either  of  them 
but  a  mere  appoinment  of  a  part  of  the  money  to  be  realized  upon 
them.  Orosvenor  v.  Atlantic  Fire  Ins.  Co.,  17  N.  Y.  391 ;  Flan- 
dors  Fire  Ins.  441;  Hale  y.  Mech.  MuL  Fire  Ins.  Co.,  6  Gray,  160; 
Loring  t.  Manuf.  Ins,  Co.,  8  Oray,  28 ;  Fogg  y.  Mid.  Mut.  Fire 
Ins.  Co.,  10  Cush.  337;  Bidwell  v.  North  Western  Ins.  Co.,  19 
N.  Y.  179*;  New  Eng.  Mar.  Ins.  Co.  v.  Wetinare,  3  HI.  221 ;  III. 
Fire  Ins.  Co.  v.  Stanton,  57  111.  354 ;  III.  Mut.  Fire  Ins.  Co.  v. 
/b,  53  111  151;  Blanchard  y.  Atl.  Mut.  Fire  Ins.  Co.,  33  N.  H.  9; 
Nmfins  y.  R.  Mut.  Fire  Ins.  Co.,  25  N.  H.  22;  Fols<m  y.  B.  Co. 
Mut.  Fire  Ins.  Co.,  30  N.  H.  231 ;  Home  Mut.  Ins.  Co.  y.  Haus- 
kin,  eo  HL  521 ;  Franklin  8a».  Institution  y.  Owdral  Mut.  Fire 
Ins.  Co.,  119  Mass.  240. 

It  is  contended  for  appellee  that  Felrath  can  maintain  this  action 
under  section  2890  of  the  Code  of  1876,  which  proyides  that  actions 
on  contracts  express  or  implied  for  the  payment  of  money,  must 
be  prosecuted  in  the  name  of  the  party  really  interested,  whether 
he  has  the  legal  title  or  not.  This  would  undoubtedly  be  the  case 
if  by  the  terms  of  the  policy  or  assignment  pursuant  to  its  terma^ 


^  ALABAMA, 


Montgomery  Soathem  Bailwaj  Companj  y.  Matthews, 

the  entire  sum  of  the  insurance  money  had  been  payable  to  Felrath. 

Appleion  Iron  Co.   v.  Br.  Amer.  Assur.  Co.,  46  Wis.  23  ;  Keeler  v. 

Niagara  Falls  Fire  Ins.  Co.,  16  Wis.  628.     We  hold  however  that 

the  right  of  action  on  this  contract  must  be  determined  by  the 

status  of  the  transaction  which  the  parties  by  their  contract  hare 

fixed  upon  it.     It  is  the  contract  itself  and  not  any  after  occurring 

accident  which  determines  the  intention  the  parties  had.    They 

appointed  the  payment  of  a  part  of  the  money  to  Felrath  in  case 

of  loss.     They  did  not  appoint  the  payment  of  the  entire  sum  nor 

were  the  policies  assigned.     They  did  not  confer  on  Felrath  a  right 

to  sue  for  a  part  and  on  Clark  the  right  to  sue  for  the  residue* 

That  would  have  been  to  split  one  contract  into  two  causes  of  action 

which  can  only  be  done  by  agreement  of  debtor  and.creditor  having 

that  object  in  view.    It  was  not  done  in  this  case ;  and  the  accident 

that  the  loss  was  only  partial,  and  did  not  exceed  the  sum  appointed 

to  be  paid  to  Felrath,  can  neither  change  the  contract  relations  of 

the  parties  nor  a£Fect  an  assignment  of  the  policies.     There  are  a 

few  cases  which  it  is  contended  hold  the  contrary  of  these  views, 

but  if  they  do  we  decline  to  follow  them.     N.  W.  Mut.  Life  Ins. 

Co.  V.  Oermania  Firs  Ins.  Co.,  40  Wis.  446;  Hammsl  y.  Queen  Ins. 

Co.  J  50  Wis.  240;  s.  0.,  41  Am.  Rep.  1;  State  Ins.  Oo.  v.  Maaekens, 

38  N.  J.  Law,  564.    In  some  of  these  cases  the  appointee's  claim 

equalled  or  exceeded  the  whole  sum    insured,  which  of  course 

involved  no  splitting  up  of  the  cause  of  action.  This  distinguishes 

such  cases  from  this.     Watertown  Fire  Ins.  Co.  v.  Sewing  Machine 

Co.,  41  Mich.  131. 

[Other  points  omitted*] 

Reversed  and  r4mandei. 


MoirrooMSBT  Southbbv  Bailwat  Ookpajtt  T.  MAXIHSWa 

(HAUL  07.) 

Ifhtud'-'inproeurinffsubser^Uento  ra/Sheaiy  stoek. 

Klfle  repreaentations  bjthe  agent  of  a  railroad  corporation,  solidttngsnbsorip- 
tions  for  stock  from  persons  living  along  the  contemplated  route,  as  to  the 
Intended  location,  and  the  time  within  which  it  will  be  completed  to  a  par- 
tieolar  place,  are  not  fraudulent,  nor  available  as  a  defense  to  an  action  on  a 
subscription  for  stock  made  on  the  faith  of  them,  unless  known  by  the 
to  be  false,  and  made  bj  him  with  intent  to  deceive. 
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ACTION  on  subflcription  to  railroad  stock.     The  opinion  Btatea 
the  point.    The  defendant  had  judgment  below. 

Jna.  2>.  OardMT  and  Sayre  d  Ormoesp  for  appeUant 
JAn  CtanMe,  contra. 

Stohb,  0.  J.  In  Rives  t.  Mtmtgcmtry  South  Planl>road  Oo.,  80 
A]a»  92,  the  suit  was  on  a  subscription  to  the  capital*  stock  of  the 
plank-road  company.  The  defense  was  fraud  in  procuring  the  sub- 
scription. On  the  trial,  'Hhe  defendant  offered  to  prove,  that 
before  he  subscribed  for  any  stock  in  said  company,  and  before  its 
organization  under  its  charter,  two  of  its  subscribers  for  stock,  one 
of  whom  was  afterward  elected  president,  and  the  other  secre- 
tary of  the  corporation,  represented  to  him  that  the  road  would  be 
BO  located  as  to  pass  through  his  plantation,  thereby  greatly  enhanc- 
ing the  Talue  of  his  lands;  that  these  representations  were  repeated 
by  them  after  their  election  to  their  respectiye  offices,  and  there- 
upon defendant  subscribed  for  five  shares  of  the  capital  stock  of 
said  company,  and  that  said  road,  as  afterward  located,  did  not  pass 
within  five  miles  of  defendant's  plantation."  This  testimony  was 
rejected  by  the  court,  on  plaintiffs  motion,  and  the  propriety  of 
that  ruling  was  the  sole  question  presented  in  this  court.  In  pass- 
ing on  that  question,  the  majority  of  this  court  said:  ''  We  cannot 
doubt  that  the  declarations  of  those  officers,  as  offered  by  the 
defendant,  were  relevant  and  admissible.  Those  declarations  cer- 
tainly throw  some  light  upon  one  of  the  material  questions  in  the 
case,  and  to  exclude  them  is  to  deny,  practically,  to  the  defendant 
the  right  to  prove  the  veiy  basis  on  which  he  rests  his  defense. 
Until  these  declarations  are  proved,  it  is  impossible  to  show  that 
they  were  false,  or  that  they  formed  an  inducement  to  the  defend- 
ant to  subscribe.''  It  will  be  observed  that  in  the  case  above,  we 
did  not  decide  that  the  representation,  even  if  not  kept  and  con- 
formed to  as  a  promise,  was  in  itself  sufficienlf  to  avoid  the  subscrip- 
tion. That  question  was  not  before  us.  We  simply  held  that  it 
was  legal  evidence — a  predicate  for  further  testimony. 

An  opinion  expressed,  even  if  not  realized,  cannot,  without  more, 
become  a  fraudulent  representation.  2  Brick.  Dig.  14,  §§  16,  21; 
Lak$Y,  Security  Loan  Asso.,  72  Ala.  207.  If  however  such  opinion 
is  falsely  expressed,  with  intent  to  deceive,  and  does  deceive,  this 
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constituteB  such  opinion  or  representation  a  false  statement  of  faat, 
and  vitiates  a  contract  thereby  procured,  unless  the  representation 
relates  to  a  matter  equally  open  to  both  parties.  This  could  not 
deceive. 

In  Pierce  on  Bailroads,  61,  it  is  said:  ''This  defense  (fraud  in 
procuring  a  subscription)  is  usually  founded  in  statements  known 
to  be  false  by  its  oflScial  managers,  and  made  by  them,  or  by  agents 
in  their  behalf,  concerning  the  financial  condition  and  earnings  of 
the  company,*the  amount  subscribed,  or  other  material  facts  cal- 
culated to  tempt  subscribers.  They  may  be  made  by  officers  and 
agents  directly  to  subscribers  or  through  a  prospectus  issued  by 
the  company  to  the  public,  for  the  purpose  of  obtaining  subscrip- 
tions. *  *  *  Equity  will  set  aside  a  subscription  when  pro- 
cured by  fraud.''  And  on  page  62  it  is  said:  *'  The  subscriber  can- 
not defend  on  the  ground  of  fraud,  *  *  *  where  it  declared 
only  opinions  instead  of  facts,  or  where  it  declared  facts  of  whioh 
the  subscriber  had  means  of  knowledge."  The  same  doctrine  is 
expressed  in  Morawetz  Ooip.,  §  309,  and  in  1  Bedl  Railw.  (5th  ed. ) 
172,3.  See  also  U  Am.  Law  Beview,  192-8;  Franklin  Olass  Co. 
T.  Alexander,  9  Am.  Dec.  92,  note,  102;  Miss.,  OuaekUa  d  Bed 
River  R.  Co.  y.  Cross,  20  Ark.  443;  EvansvUle,  Ind.  di  GL  8.  L. 
R.  Co.  y.  Posey,  12  Ind.  863;  Smith  v.  R.  River  Cb.,  2  L.  B.  Eq. 
Oas.  262;  Water  Valley  Man.  Co.  v.  Seaman,  53  Miss.  655;  Hanover 
Junction  R.  Co.  y.  Ealdman,  82  Penn.  St.  36;  Crump  y.  U.  & 
Min.  Co.,  7  Oratt  352. 

In  Pennsylvania,  the  rule  that  parol  testimony  cannot  be  received 
to  vary  the  terms  of  a  written  contract  does  not  prevail;  and  hence 
in  that  State  the  rulings  are  somewhat  different  Caley  v.  FhiL  S 
Chester  Co.  R.  Co.,  80  Penn.  St  363;  Kostenbader  v.  Petors,  80 
Penn.  St  438;  Lippincott  v.  Whitman,  83  Penn.  St  244.  That 
rule  does  not  prevail  with  us.  Henderson  v.  R.  Co.,  17  Tex.  560, 
is  i)erhaps  the  strongest  authority  that  can  be  found  in  favor  of 
appellee's  views.     We  are  not  inclined  to  go  so  far. 

There  can  be  no  question,  that  if  the  stock  subscription  in  this 
case  was  procured  by  the  fraud  of  Kirkpatrick,  the  soliciting  agent, 
the  railroad  corporation  claiming  the  benefit  of  the  subscription, 
must  take  it  tainted  with  Eirkpatriok's  fraud.  Story  Agency, 
§  253;  Corning  v.  Southland,  3  HiU  (N.  Y.),  552;  Mead  v.  Bunn, 
32  N.  T.  275;  Harris  v.  Delamar,  3  Ired.  Eq.  219;  Meadows  r. 
Smith,  7  Ired.  Eq.  7. 
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There  are  cases  of  fraud,  and  other  unlawful  acts,  particularly 
when  acts  of  the  same  general  character  are  continuous  in  their 
nature,  where  it  is  permissible  to  proTe  other  similar  transactions 
occurring  about  the  same  time,  as  shedding  some  light  on  the 
transaction  in  controversy.  Bigelow  Fraud,  478;  Benhatn  v.  Carey ^ 
11  Wend.  83;  Aldrich  t.  Warren,  16  Me.  465;  Lovell  y.  Briggs,  2 
N.  H.  218;  Whiiiier  v.  Vamey,  10  N.  H.  291;  Blodgeii  v.  MarrUl, 
20  Yt.  509.     The  present  case  does  not  fall  within  this  rule. 

There  is  another  class  of  cases,  where  a  statement  is  made  as  of 
fact,  and  relying  on  its  truth,  a  purchase  is  made  on  the  strength 
of  it,  but  it  turns  out  to  be  untrue.  Now  if  the  erroneous  state- 
ment was  as  to  a  matter  of  substance,  and  operated  as  an  induce- 
ment to  the  purchase,  then  it  furnishes  ground  for  defending 
against  the  purchase,  eyen  though  the  seller  honestly  believed  the 
fscts  existed  as  he  represented  them  to  be.  This  principle  rests, 
not  on  the  doctrine  of  fraud,  but  on  the  ground  that  the  purchaser 
failed  to  get  what  he  bargained  for,  and  failed  because  of  the 
erroneous  statement  of  fact  made  by  the  yendor,  which  he  trusted, 
and  had  a  right  to  trust.  Munroe  y.  PriteMi^  16  Ala.  785,  and 
to  some  extent,  Atwood  y.  Wright,  29  Ala.  346,  illustrate  this 
principle.  It  cannot  apply  howeyer  where  the  representation 
consists  in  opinion.  That,  to  be  the  basis  of  a  legal  right,  in  any 
case,  must  be  knowingly  false,  and  uttered  with  intent  to  deceive. 
A  positiye  statement,  made  in  the  sale  of  a  tract  of  land,  that  the 
line  runs  at  a  designated  place,  if  acted  on,  and  turns  out  to  be 
untrue,  misleads  the  purchaser.  If  the  lands  obtained  are  less 
valuable  than  the  lands  pointed  out,  he  is  deceived,  and  conse- 
quently is  armed  with  an  appropriate  remedy  to  secure  his  indem- 
nification. If  howeyer  the  representation  be  made  as  matter  of 
opinion  only,  then  to  obtain  any  relief,  the  purchaser  must  show 
that  tne  representation  was  made  knowing  its  falsehood.  Less 
than  an  intentional  deception,  in  such  conditions,  giyes  no  right 
enaction. 

One  of  the  grounds  of  demurrer  to  all  the  special  pleas  is,  **  that 
the  representations  set  up  as  a  bar  to  plaintiff's  right  to  recoyer 
were  mere  matters  of  opinion  of  said  agenf  There  are  many 
other  grounds,  questioning  the  sufficiency  of  the  pleas  in  almost 
every  particular.  The  representations  set  forth  in  each  of  the 
special  pleas  relate  to  matters  afterward  to  be  performed,  and 
cpuld  be  nothing  but  opinion.     These  pleas  are  fatally  bad,  because 
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they  do  not  aver  that  Eirkpatrick  did  not  honestly  entertain  the 
opinions  he  expressed,  and  the  proof  on  this  question  is  no  better 
than  the  pleading.  The  demurrers  to  the  special  pleas  ought  to 
have  been  sustained. 

Under  the  principles  declared  above,  many  rulings  of  the  court 
in  admitting  testimony,  and  in  charges  given,  were  erroneous.  We 
will  not  particularize,  believing  as  we  do,  that  what  is  stated  abore 
will  furnish  a  sufficient  guide  on  another  trial. 

There  is  a  possible  phase  of  this  case  not  covered  by  what  is  ^said 
above,  nor  sufficiently  averred  in  the  pleadings.  Eirkpatrick 
testified,  that  he  was  authorized  by  the  directors  to  agree  with  the 
subscribers  to  stock  living  in  Orenshaw  county,  that  their  money 
should  be  refunded  to  them,  if  the  railroad  was  not  built  to  a  point 
at  or  near  Butledge.  He  did  not  in  terms  say  he  gave  such 
promise.  He  also  testified,  that  the  money  was  exhausted,  and 
work  on  the  road  had  progressed  only  to  *^  Bell's  Store,'*  and  had 
long  been  discontinued.  The  record  fails  to  show  what  is  the 
present  status  of  the  corporation,  whether  or  not  it  is  insolvent,  or 
in  active  existence,  and  whether  or  not  it  has  the  means  of  carrying 
the  road  to  Butledge.  If  the  corporation  is  bankrupt,  or  has  no 
means  of  ever  constructing  the  road  to  Butledge,  it  would  seem  to 
be  a  bootless  performance  to  force  the  Crenshaw  stockholders  to  pay 
their  subscriptions,  to  be  immediately  refunded  to  them;  and  if 
the  corporation  be  insolvent,  without  power  or  purpose  to  complete 
the  road  to  Butledge,  perhaps  it  may  be  defeated  and  restrained  in 
its  attempt  to  coerce  collections,  at  an  expense  that  might  be 
appalling.  We  merely  throw  out  these  suggestions  in  the  interest 
of  justice  and  economy.  The  law  takes  no  pleasure  in  uselesa 
ion. 

Ssmrssd  and  rwwoinbdL 
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ACTION  on  bond  of  probate  judge.     The  opinion  states  tne  case. 
The  defendant  had  judgment  below. 

D.  D.  SheBAy,  for  appellant 
RMngan  d  Brawn^  contra. 

Cloptoit,  J.  It  is  an  unquestioned  rule  founded  on  the  public 
benefit,  the  necessity  of  maintaining  the  independence  of  the  judi- 
eiaiy,  and  its  untrammelled  action  in  the  administration  of  justice 
that  a  judge  cannot  be  held  to  answer  in  a  civil  suit  for  doing 
or  omitting  or  refusing  to  do  an  oflScial  act  in  the  exercise  of 
judicial  power.  His  responsibility  for  the  manner  in  which  he  dis- 
charges the  high  trusts  committed  to  him  is  the  sovereignty  from 
whom  he  derives  his  authority.  It  is  also  an  undisputed  rule  that 
an  oflBcer  who  is  charged  with  the  performance  of  ministerial  duties 
is  amenable  to  the  law  for  his  conduct  and  is  liable  to  any  party 
specially  injured  by  his  acts  of  misfeasance  or  non-feasance.  When 
^  law  assigns  to  a  judicial  officer  the  performance  of  ministerial 
acts,  he  is  as  responsible  for  the  manner  in  which  he  performs  them 
or  for  neglecting  or  refusing  to  perform  them  as  if  no  judicial 
functions  were  intrusted  to  him.  The  boundary  of  his  judicial 
charaotor  is  the  line  that  marks  and  defines  his  exemption  from 
dvil  liability. 

Our  law,  organic  and  statutory,  confers  on  the  probate  judge  large 
judicial  powers,  and  there  is  also  assigned  te  him  the  performance 
of  many  acts  merely  ministerial ;  he  is  both  a  judicial  and  a  minis- 
terial officer.  In  Thompson  v.  HoU,  52  Ala.  491,  it  is  observed  : 
''A  bond  was  by  legislation  demanded  from  him  as  a  guaranty  for 
diligence  and  fideliiy  in  the  performance  of  his  ministerial  duties, 
IS  it  is  exacted  from  other  mere  ministerial  officers.  It  is  not  a 
V0L.IJV  — » 
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guaranty  for  his  integrity  and  fidelity  as  a  judge.  For  this  no  other 
security  is  demanded  from  him  than  that  demanded  from  all  other 
judicial  officers  -his  official  oath,  and  the  sense  and  responsibility 
which  the  power  and  dignity  of  the  office  inspire.  The  official  bond 
stands  as  an  indemnity  against  his  errors,  or  his  willful  miscon- 
And,  as  a  ministerial  officer  only.  *  *  •  For  that  which  he 
may  do  or  omit  as  a  judge,  he  is  exempt  from  civil  suit  or  indict^ 
ment  The  policy  of  the  State,  founded  on  a  due  regard  for  the 
interests  of  the  community,  expressed  in  legislation  which  began 
in  the  days  of  our  territorial  existence,  and  which  has  been  enlarged 
as  public  necessity  demanded,  has  required  of  a  probate  judge  an 
official  bond,  with  sufficient  sureties,  conditioned  in  Iqgal  effect  for 
the  faithful  performance  of  his  ministerial  duties,  as  a  condition 
precedent  to  his  induction  into  the  office/' 

The  official  bond  being  a  guaranty  and  conditioned  for  the  faith- 
ful discharge  of  duties  ministerial  in  their  character,  the  inquiry 
addressed  to  our  consideration  is,  whether  the  probate  judge,  in 
the  matter  of  refusing  to  issue  a  license  to  the  plaintiff,  acted  in  a 
judicial  or  ministerial  capacity. 

Judicial  power  is  authority  vested  in  some  court,  officer  or  per- 
son,  to  hear  and  determine  when  the  rights  of  persons  or  prop- 
erty, or  the  propriety  of  doing  an  act  are  the  subject-matter  of 
adjudication.  Official  action,  the  result  of  judgment  or  discretion, 
is  a  judicial  act.  The  duty  is  ministerial,  when  the  law,  exacting 
its  discharge,  prescribes  and  defines  the  time,  mode  and  occasion  of 
its  performance,  with  such  certainty  that  nothing  remains  for 
judgment  or  discretion.  Official  action,  the  result  of  performing 
a  certain  and  specific  duty  arising  from  designated  facts,  is  a  min. 
isterial  act  Fhumoy  v.  City  of  Jefferaouy  17  Ind.  169;  Tenn. 
S  Coosa  R,  Co.  v.  Moore,  87  Ala.  371;  Morton  v.  Oomp.  Otn., 
4  S.  0.  430;  Commissioner  v.  Smith,  5  Tex.  471;  Life  d  Fire  Ins. 
Co.  V.  Wilson,  8  Pet  291.  The  inquiry  should  be  directed  to  the 
question,  does  discretionary  power  attach  to  the  office,  the  authority 
to  decide,  whether  the  license  should  or  should  not  be  granted? 

Section  1544  of  the  Oode  provides:  "  No  license  must  be  granted 
to  sell  vinous  or  spirituous  liquor,  unless  the  applicant  produce  to 
the  judge  of  probate  of  his  county,  or  to  the  person  authorized  by 
law  to  grant  such  license,  the  recommendation  of  ten  respectable 
freeholders  and  householders  thereof,  residing  within  four  miles  of 
such  applicant,  stating  that  they  are  acquainted  with  him,  that  he 
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is  possessed  of  good  mon^  character,  and  is  in  all  respects  a  proper 
person  to  be  licensed''  The  succeeding  section  prescribes  the  oath, 
irhich  the  applicant  mast  take  and  subscribe  before  license  is  granted; 
whidi  oath  may  be  administered  by  any  oflScer  authorized  to  admin- 
ister oaths;  and  section  491  makes  it  the  duty  of  the  probate  judge 
to  issue  the  license  upon  payment  of  the  amount  required  by  law  to 
be  paid.  Blank  licenses  are  furnished  by  the  auditor,  to  be  filled 
and  signed  by  the  probate  judge.  No  power  is  conferred  on  the 
probate  judge  to  pass  on  the  moral  character  of  the  applicant,  or 
whether  he  is  a  proper  person  to  be  licensed,  or  on  the  propriety  of 
issuing  a  license.  He  adjudges  nothing — decides  no  question.  On 
the  production  of  the  proper  recommendation,  taking  and  subscnb- 
ing  the  prescribed  oath,  and  paying  the  requisite  amount,  it  is  the 
clear  and  specific  duty  of  the  probate  judge  to  issue  the  license. 

If  it  be  said,  that  the  probate  judge  has  to  ascertain  that  the  re- 
commendation is  by  the  freeholders  and  householders  of  the  county, 
residing  within  fiye  miles  of  the  applicant,  a  similar  necessity  exists 
in  eyery  case  of  a  ministerial  duty.  A  sheriff  must  determine 
whether  process,  coming  into  his  hands,  is  issued  from  a  court  of 
competent  jurisdiction,  and  is  regular  on  its  face;  and  a  treasurer 
of  public  moneys  must  ascertain  whether  the  warrant  is  drawn  by 
such  oflScer,  and  in  such  manner  that  its  payment  is  a  duty;  but 
the  execution  of  the  process,  and  the  payment  of  the  warrant,  are 
ministerial  acts.  A  judge  must  determine  whether  a  judgment  is 
entered  according  to  the  yerdict  of  the  jury,  or  the  consideration  of 
the  court,  and  whether  a  bill  of  exceptions  correctly  recites  the  pro- 
ceedings; but  the  act  of  signing  the  judgment  and  bill  of  exceptions 
is  ministerial  That  a  necessity  may  exist  for  the  ascertainment, 
from  personal  knowledge,  or  by  information  deriyed  from  other 
sources,  of  the  state  of  facts  on  which  the  performance  of  the  act 
becomes  a  clear  and  specific  duty,  does  not  operate  to  conyert  it 
into  an  act  judicial  in  its  nature.  .  Such  is  not  the  judgment,  or 
discretion,  which  is  an  essential  element  of  judicial  action.  Crane 
T.  damp,  12  Oonn.  464  If  the  probate  judge  acts  judicially  in  the 
matter  of  issuing  a  license,  his  decision  is  final  and  conclusiye,  and 
a  license  issued  to  a  relatiye,  within  the  degrees  that  disqualify  a 
jadge,  is  yoid     Halso  y.  Seattfrtght,  65  Ala.  431. 

An  appropriate  and  general  test  is  laid  down  in  Rains  y.  Simpson, 
50  Tex.  495;  s.  o.,  82  Am.  Bep.  609,  as  follows:  ''  Perhaps  as  safe 
a  criterion  as  any  other,  to  ascertain  whether  a  priyate  suit  will  or  will 
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not  lie,  is  to  adopt  the  rule  which  goyerns  in  cases  in  which  amoit- 
damns  would  or  would  not  be  granted/'  On  the  refusal  of  the  pro> 
bate  judge  to  issue  the  license,  when  first  applied  for,  the  plaintiff 
made  application  to  the  Circuit  Oourt  for  a  mandamus,  command- 
ing him  to  issue  it  A  peremptory  mandamus  was  granted  by  the 
Circuit  Oourt,  and  on  appeal  to  this  court,  the  judgment  was 
affirmed.  Tatty  y.  Ghrdsr,  66  Ala.  119.  The  character  of  the 
specific  act  asked  to  haye  performed  was  necessarily  inyoWed  in  the 
issue,  and  determined.  This  is  manifest,  when  it  is  obsenred  that 
a  mandamuSy  issued  to  an  officer  in  a  matter  in  respect  to  which  he 
has  discretionary  powers,  requires  him  only  to  take  action,  without 
directing  the  manner  in  which  his  discretion  shall  be  exercised;  bat 
when  the  act  is  merely  ministerial,  and  its  performance  mandatory, 
the  officer  haying  no  discretion,  the  mandamus  requires  and  com- 
mands the  doing  of  the  specific  act.  If  the  duty  of  the  probate 
judge  is  judicial — if  he  possesses  discretionary  power  to  issue  or  not 
a  license — a  fnafidamus  would  not,  and  could  not  haye  been  granted. 
The  probate  judge  haying  sdready  taken  action  and  refused,  a  man- 
damus would  haye  had  no  office  to  perform.  Awarding  a  peremp- 
tory mandamus  is  a  judicial  ascertainment  that  the  probate  judge 
has  no  discretionary  powers. 

It  may  be  proper  to  obserye,  that  our  consideration  has  been 
directed  to  the  nature  of  the  power  and  duty  of  the  probate  judge 
under  the  general  laws  proyiding  for  and  regulating  the  issue  of 
license  to  sell  yinous  or  spirituous  liquor.  While  we  judicially 
know  the  act,  commonly  called  the  ^*  Local  Option  Law,"  passed  in 
1875,  and  that  it  is  applicable  to  Jackson  county,  on  demurrer  to 
the  bill  of  complaint,  which  does  not  ayer,  nor  make  any  allusion 
to  any  proceedings  under  the  act,  we  cannot  take  judicial  notice 
that  an  election  has  been  ordered  and  held  as  proyided,  or  of  ita 
result.  An  expression  of  opinion,  on  the  assumption  that  an  elec- 
tion has  been  ordered,and  held  with  a  prohibitory  result,  would  be 
premature,  and  mere  didum. 

Bemrssd  and  rrnnamdmL 


DEOEMBBB  TERM,  1884.  69 

£Mt  Tennessee,  Viiglnia  snd  QeorgU  Bsilroed  ComiMUiij  t.  BsjUsil 


S48T  TurvBBSu,  ViBoiiriA  AND  Geoaoia  Railboad  Ooxpavt 

Y.  Batliss. 


an 

A  statute  makes  it  the  dutj  of  imilwaj  looomotiTe  engineefs*  "  on  penelTiiig' 
an  J  obstmetion  on  the  traok  of  the  road, "  to  ose  all  means  to  stop  the  train. 
Meid,  that  this  does  not  applj  to  an  animal  running  bj  the  side  of  the  traok 
and  saddealj  springing  on  the  traok  too  late  to  be  ayoided. 

ACTION  for  killing  a  hone.     The  opinion  states  the  point     The 
plaintiff  had  jadgment  below. 

Hmmea,  Gordon  it  Shoffey,  for  appellant 
W.  P.  GhUwoody  and «/.  G.  Kumpe,  contra. 

OiAFrov,  J.  The  general  assembly^  deeming  the  oommon-Iaw 
roles  insnffioient  for  the  ample  protection  of  persons^  stocky  and 
other  property,  enacted  statutes  regulating  and  defining  in  certain 
eaaes  the  duties  and  liabilities  of  railroad  companies.  These 
statutes  have  been  repeatedly  examined  and  considered,  and  their 
oonatruction  may  be  regarded  as  well  settled.  Section  1699  of  Code, 
after  making  it  the  duty  of  the  engineer  to  give  specified  signals, 
on  approaching,  passing,  and  leaving  designated  places,  provides: 
''  He  must  also,  on  perceiving  any  obstruction  on  the  track  of  the 
road,  use  all  means  Imown  to  skillful  engineers  (such  as  the  applica- 
tion of  his  brakes,  and  the  reversal  of  his  engine),  in  order  to  stop 
the  train."  The  succeeding  section  (1700)  makes  the  company 
hable  for  all  damages  to  persons,  stock  or  other  property,  resulting 
from  a  failure  to  comply  with  the  requirements  of  section  1699, 
and  when  any  stock  is  killed  or  injured,  or  other  property  damaged 
or  destroyed  by  the  locomotive  or  cars,  the  burden  of  proof  is  on 
the  company  to  show  that  the  requirements  of  the  statute  were 
complied  with. 

The  statute  is  a  modification  of  the  common  law.  The  abso* 
lute  duty  to  use  all  means  to  stop  the  train,  on  perceiving  an 
obstruction  on  the  track,  did  not  exist  independent  of  the  statute. 
It  might  or  it  might  not  be  a  duty,  according  to  the  circumstances. 
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In  some  conditionfl,  safety  consists  in  quickening  the  speed.  The 
statute  ought  not  to  be  extended  by  construction  to  cases  not 
included  in  its  clear  and  unambiguous  terms,  especially  as  a  failure 
to  comply  with  the  requirements  of  the  statute  is  made  a  misde- 
meanor. To  originate  the  statutory  duty,  there  must  concur  au 
obstruction  on  the  track  of  the  road,  against  which  the  locomotiye 
or  train  may  strike  while  running  its  proper  course  and  direction, 
and  it  must  be  perceiyed  by  the  engineer.  An  animal,  though  near 
the  road,  and  on  the  company's  right  of  way,  is  not  an  obstruction 
on  the  track  of  the  road,  within  the  meaning  of  the  statute.  Z* 
d  N.  B.  Co.  y.  Beidniond,  11  Tenn.  ^5.  When  it  is  sought  to 
hold  the  company  liable  for  damages  resulting  from  a  failure  to 
comply  with  the  requirements  of  the  statute,  the  inquiry  should  be 
directed  to  the  ascertainment  of  the  fact,  on  the  existence  of  which 
the  statutory  duty  arises.  To  establish  it,  positiye  proof  is  not 
essential.  Like  any  other  fact  to  be  judicially  ascertained,  cir- 
cumstances from  which  the  inference  may  be  reasonably  and  satis- 
factorily drawn,  conyincing  to  the  mind,  will  be  suflScient.  When 
the  fact  exists,  it  is  the  duty  of  the  engineer  to  use  all  means  known 
to  skillful  engineers,  to  stop  the  train,  and  when  it  is  established  on 
the  trial,  the  burden  is  on  the  company  to  show  a  compliance  with 
the  requirements  of  the  statute.  The  law  howeyer  does  not  exact 
an  attempt  of  the  impossible.  If  an  animal  suddenly  springs  on  the 
track,  in  front  of,  and  so  near  to  the  engine,  that  no  human  appli- 
ances could  ayail  to  ayoid  the  injury,  the  engineer  does  not  yiolate 
his  statutory  duty  in  not  making  the  attempt  to  stop  the  train.  See 
this  case  at  the  last  term,  74  Ala.  150,  and  75  Ala.  466. 

This  construction  of  the  statute  does  not  relieye  the  company  of 
all  liability,  when  the  obstruction  is  not  on  the  track  of  the  road* 
When  an  animal  is  off  the  track,  and  is  discoyered  in  dose  prox- 
imity, under  circumstances  indicating  danger,  the  duty  and  liability 
of  the  company  are  goyemed  by  the  rules  of  the  common  law.  3. 
d  N.  Ala.  Jt.  Oo.  y.  Jones,  56  Ala.  506.  The  employees  are  required 
to  use  the  care  and  diligence  which  a  careful  and  prudent  person, 
handling  agencies  of  similar  hazard  and  power,  would  employ  in 
the  management  of  his  own  business.  All  reasonable  care  and  dili. 
gence  should  be  obseired,  to  preyent  danger  or  injury.  If  a  horse  is 
seen  on  the  side  of  the  road,  or  running  along  its  line,  while  the  train 
is  in  motion,  proper  means  should  be  used  to  frighten  him  away,  and 
if  the  road  is  fenced  on  both  sides,  the  horse  running  between  the 
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fence  and  the  road,  and  the  first  opening  is  on  the  opposite  side,  the 
expectation  that  he  would  attempt  to  cross  at  the  first  opening  is  nat- 
ural, and  under  such  circumstances,  it  is  the  duty  of  the  engineer  to 
adopt  means  to  check  the  speed  of  the  train,  that  the  horse  may  safely 
pass,  unless  checking  inyoWes  more  peril  than  continued  running. 

We  have  stated  the  rule  governing  the  liability  of  the  company, 
on  the  hypothesis  that  the  animal  is  seen.  Actual  discovery  is  not 
essential.  The  obligatory  care  and  diligence  consist  both  in  a 
proper  watchfulness,  and  in  the  use  of  the  appropriate  and  neces- 
sary means  to  prevent  an  accident,  when  the  danger  is  discovered. 
When  the  animal  is  not  seen  because  of  the  inattention  or  negli- 
gence of  the  engineer,  and  injury  results  by  reason  thereof,  the 
company  is  liable,  as  if  the  animal  had  been  observed.  A  proper 
lookout  at  all  times,  along  the  track,  and  near  the  road,  is  a  duty 
enjoined  by  law.  An  engineer  has  other  equally  important  duties 
in  operating  a  train,  which  demand  portions  of  his  time  and  atten- 
tion. It  is  not  meant,  '^  that  the  engineer  shall  keep  his  eye  steadily 
on  the  track  before  him,  to  the  neglect  of  his  other  equally  impera- 
tive duties.  *  *  *  He  meets  this  requirement,  when  he  bestows 
on  the  service  that  steady,  regular  care  and  watchfulness  which  his 
other  duties  allow  a  very  careful  and  prudent  person  to  give  to  it." 
See  this  case,  supra. 

Negligence  vel  twn,  in  such  case,  depends  upon  the  attendant 
circumstances.  The  inquiry  to  which  the  investigation  should  be 
directed,  is  whether  the  engineer,  by  keeping  a  proper  lookout, 
consistent  with  the  discharge  of  his  other  duties,  could  have  dis- 
covered the  animal  in  time  to  prevent  the  injury  by  the  employment 
of  due  precautions.  In  this  case,  if  on  the  foregoing  rules  the 
engineer  could  have  discovered  the  horse  in  time  to  have  checked 
the  speed  of  the  train,  so  as  to  have  allowed  him  to  escape,  the  com- 
pany is  guilty  of  negligence.  On  the  other  hand,  if  the  engineer 
was  in  the  discharge  of  his  duties,  and  was  using  that  degree  of 
diligence  which  very  prudent  persons  observe  in  the  conduct  of  their 
own  business,  and  did  not  discover  the  horse,  until  it  sprang  on  the 
track  in  front  of,  and  in  such  proximity  to  the  engine,  that  no 
human  agencies  could  have  avoided  the  injury,  the  company  is  not 
liable.  The  question  is,  not  whether  the  engineer  could  have  possi- 
bly discovered  the  horse,  but  whether  there  was  a  reasonable  capa- 
bility of  seeing  him  under  all  the  circumstances.     74  Ala.  150. 

[Other  matters  omitted.]  Reversed  and  remanded. 
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The  A.  and  B.  nllroad  companies  owned  a  ndlwaj  fltatlon  and  gvonnds  In  tk# 
citj  of  Montgomery,  and  leased  it  to  the  defendant  railroad  oompaB/.  The 
plaintiff  came  to  Montgomery  on  the  defendant  railroad,  and  on  alighting  at 
the  station,  desiring  to  .find  a  privy,  made  inquiry  of  a  stranger,  who  pointed 
m  the  direction  of  a  privy  erected  on  the  bank  of  the  river,  at  the  further 
end  of  the  platform,  about  fifty  yards  from  the  station;  and  in  trying  to  find 
it,  he  wandered  beyond  it  in  the  dark,  fell  down  the  steep  bluff,  and  sus- 
tained serious  injuries.  The  railroad  platform  was  well  lighted,  and  ex- 
tended from  the  depot  to  the  river;  but  there  was  no  light  at  the  privy,  and 
a  house  intervened  between  it  and  the  lights  on  the  platform.  The  plaintiff 
was  acquainted  with  the  locality.  Held,  that  he  had  no  cause  of  action 
against  the  A.  ft  B.  railroad  companies,  as  to  them  being  a  mere  stranger; 
and  that  he  conld  not  recover  against  the  defendant,  becanse  being  ae- 
quainted  with  the  locality,  he  was  guilty  of  contributory  negligence  Im 
attempting  to  find  the  privy  without  further  inquiry. 

ACTION  for  peraonal  injuries.    The  opinion  states  the  case. 
The  plaintiff  had  judgment  below. 

Thomas  G.  Janes,  J.  M.  Faulkner,  and  Arringian  d  Oruhamp 

for  defendants. 

* 

Troy  dk  Tompkins,  contra. 

Stone,  C.  J.  [Minor  points  omitted.]  The  depot-building  and 
depot-yard,  or  grounds  annexed,  known  as  the  ''Union  Depot ^' 
in  Montgomery^  are  the  property  of  the  South  and  North  Alar 
bama  and  the  Louisyille  and  Nashville  Railroad  Companies.  The 
Montgomery  and  Eufaula  Railroad  Company  has  no  interest  in 
the  property.  It  has  purchased  the  common  use  of  said  depot 
property,  to  the  extent  that  its  trains  come  on  the  depot-yard  for 
the  purpose  of  receiving  and  discharging  its  passengers  and  their 
baggage,  and  receiying  and  delivering  the  mails;  and  it  has  also 
the  common  use  of  the  waiting-rooms,  and  the  ticket  and  bag- 
gage offices,  to  the  extent  they  are  necessary  for  the  sucessful 
running  of  its  passenger  trains.     For  this  use  it  pays  a  stipulated 
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Tent.  Thas  using  the  depot,  we  do  not  hesitate  to  declare  that  the 
M.  &  E.  Railway  Oompany  rests  under  the  same  duties  to  the  public, 
in  relation  thereto,  as  if  it  owned  the  property  in  fee. 

There  is  a  common  duty  resting  on  all  persons,  artificial  as  well 
as  nafural,  who  own  real  estate  on  which  the  public  is  expressly  or 
impliedly  invited  to  enter,  that  it  shall  be  kept  free  from  traps  and 
pitfalls;  and  if  this  duty  be  neglected,  and  injury  result  therefrom 
to  any  person,  the  person  suffermg  by  such  trap  or  pitfall  may 
reeoyer  damages  for  the  injury.  This  is  a  general  rule  of  society, 
crystallized  into  law.  It  partakes  of  the  nature  of  a  public  nuisance 
•done  or  suffered,  wliich  inflicts  special  injury  on  an  indiyidual.  To 
4k  suit  for  such  injury,  it  is  no  defense  that  the  injury  was  not 
intended.  Human  conduct  must  be  tested  by  its  known  general, 
or  ordinary  consequences.  Alger  v.  City  of  Lowell^  3  Allen,  402; 
McKone  y.  Mich.  Cent.  R,  Co.^  51  Mich.  601;  s.  c,  47  Am.  Sep.  596; 
Jokfi  T.  Bacon,  L.  R.,  5  C.  P.  437;  Indermaur  v.  Dames,  L.  R.,  2 
C.  P.  311;  Smith  v.  London  S  St.  JT.  Dock  Co.,  L.  R.,  3  C.  P.  326; 
McDonald  Y.  Chi.  d  N.  W.  R.  Co.,  26  Iowa,  124;  s.  c,  29  Iowa,  170; 
Knighi  t.  P.  8.  &  P.  R.  Co.,  56  Me.  234;  Bennett  v.  L.  d  N.  R.  Co., 
102  U.  S.  577;  1  Am.  &  Eng.  R.  R.  Cas.  71,  and  note;  Oittie  y.  Penn. 
R.  Co.,  59  Penn.  St.  129;  Beard  v.  0.  d  P.  R.  R.  Co.,  48  Vt.  101. 

The  foregoing  rule  however  does  not  apply  to  places  strictly 
private,  or  where  persons  are  neither  expected,  nor  expressly  or 
impliedly  invited  to  go.  Howlandy.  Vincent,  10  Mete.  371;  Kohn 
V.  Lovett,  44  Oa.  251;  Knif/Jit  v.  Abert,  6  Penn.  St.  472;  Ind.  Cent. 
Ry.  Co.  V.  HudeUon,  13  Ind.  325. 

All  the  property  of  a  railroad  company,  including  its  depots  and 
adjacent  yards  and  grounds,  is  its  private  property  on  which  no  one 
is  invited,  or  can  claim  the  right  to  enter,  save  those  who  have 
business  with  the  railroad.  Under  this  classification  however  we 
must  include  attending  friends  and  protectors,  who  accompany 
friends  to  the  train,  to  aid  them  in  getting  on,  in  procuring  tickets, 
and  in  checking  baggage,  and  kindred  services.  The  same  license 
18  accorded  to  protecting  friends,  when  the  traveller  is  to  leave  the 
train.  To  persons  filling  these  classes,  the  railroad  corporation  owe 
special  obligations  of  duty,  different  from  those  due  to  the  general 
public.  While  the  former  come  by  invitation,  express  or  implied, 
the  latter  are  mere  pleasure-seekers,  or  are  prompted  by  curiosity. 
For  the  use  and  comfort  of  the  former  class,  railway  companies  are 
bound  to  keep  in  safe  condition  all  portions  of  their  platforms.and 
VouIIV-  10 
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approaches  therefco,  to  which  the  public  do  or  would  naturallj 
resort,  and  all  portions  of  their  station  grounds  reasonably  near  to 
the  platform,  where  passengers,  or  those  who  have  purchased  tickets 
with  a  view  to  take  passage  on  their  cars,  would  naturally  or  ordi- 
narily be  likely  to  go.  Within  these  boundaries,  a  defect  of  structure 
which  is  likely  to,  and  does  cause  injury,  or  any  other  trap  or  pit- 
fall producing  a  like  result,  will  fasten  a  liability  on  the  railroad 
owing  the  duty.  Of  similar  obligation  to  this  primary  class  is  the 
duty  to  provide  safe  waiting-rooms,  and  to  keep  the  depot  and  plat- 
form well  lighted  in  the  night-time.  1  Thomp.  Neg.  313,  314, 
315;  Stewart  v.  /.  it  0.  N.  R.  Co.,  53  Tex.  289;  St.  X.,  /.  M.  dt 
S.  R.  Co.  V.  CantreU,  37  Ark.  519;  Oohman  v.  Eatt.  Counties  Ry. 
Co.y  4  Hurl.  &  Non  781;  aiUie  y.  Penn.  R.  Co.,  59  Penn.  St.  129; 
McKone  v.  Mich.  Cent.  R.  Co.,  51  Mich.  601;  8.  c.,-  47  Am.  Rep. 
596;  Seymour  y.  C  B.  J  Q.  Ry.  Co.,  3  Biss.  43. 

The  rule  of  obligation  is  essentially  different,  when  the  asserted 
rights  of  mere  idlers,  or  sight-seers,  are  presented.  To  such  the 
corporation  owes  nothing,  beyond  the  observance  of  the  duties  of 
good  neighborhood.  Among  these  may  be  prominently  classed  the 
uniyersai  duty  of  doing  no  willful  or  wanton  injury,  and  of  erecting 
or  continuing  on  or  near  its  platform  or  approaches,  to  which  the 
public  may  be  expected  to  go,  no  nuisance,  trap  or  pitfall  from 
which  personal  injury  is  likely  to  ensue.  J.  Thomp.  Neg.  313,  314; 
B.  £  0.  R.  Co.  y.  Schwindling,  101  Penn.  St  258;  8.  c,  47  Am- 
Rep.  100;  Frost  v.  Or.  Tr.  R.  Co.,  10  Allen,  387;  Morrieeey  v. 
East.  R.  Co.^  126  Mass.  377;  8.  c,  30  Am.  Rep.  686;  Nicholson  y. 
Erie  Ry.  Co.,  41  N.  Y.  525;  Sutton  v.  N.  Y.  Cent,  d  H.  R.  R.  Co., 
66  N.  Y.  243;  GiUis  y.  Petm.  R.  Co.,  59  Penn.  St.  129;  P.,  Ft. 
W.  dk  Chic.  Ry.  Co.  y.  Bingham,  29  Ohio  St.  364. 

There  is  another  important  principle,  which  may  exert  some 
influence  in  this  case.  If  one  who  complains  of  an  injury  suffered 
at  the  hands  of  another,  has,  through  intention,  recklessness,  or 
carelessness,  that  is,  want  of  ordinary  care  or  attention,  con- 
tributed proximately  to  the  injury  he  complains  of,  this  is  a  full 
answer  to  any  right  he  could  otherwise  maintain  on  account  thereof, 
Memphis  d  Charleston  R.  Co.  v.  Copeland,  61  Ala.  376;  8h.  &  Bedf. 
Neg.  323;  Forsyth  y.  B.  A  A.  R.  Co.,  103  Mass.  510;  Seymour  y. 
(Micy  0.  &  Q.  Ry.  Co.,  3  Biss.  48;  Frost  v.  Gr,  Tr.  R.  Co.,  10 
Allen,  387.  In  the  case  of  Forsyth  v.  B.  A  A.  R.  Co.,  supra,  it 
appeared  that  the  plamtiff,  a  passenger,  alighted  from  defendant'a 
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at  night,  at  a  station,  on  one  of  two  platforms  extending  along 
each  side  of  the  track  to  a  highway  (which  as  the  plaintiff  knew 
eroBsed  the  railroad),  and  having  a  step  at  the  end  next  the  high* 
way,  and  that  instead  of  walking  along  the  platform,  he  Toluntarily 
stepped  from  it,  with  the  intention  of  going  obliquely  across  the 
track  to  the  highway,  and  in  stepping  off,  he  fell  into  a  cattle-guard 
which  had  been  dug  acrow  the  track,  and  was  injured;  that  the 
nij^t  being  yery  dark,  he  felt  with  his  feet  to  find  the  edge  of  the 
platform,  but  did  nothing  to  ascertain  what  would  be  found  on 
stepping  from  the  platform.  HM,  that  he  was  not  in  the  exercise 
of  due  care,  and  could  not  recorer. 

The  proof  in  this  case  shows  the  following  facts,  upon  which 
there  is  no  controyersy :  The  Union  (passenger)  depot  is  at  the  foot 
of  Commerce  street,  and  h  approached  alone  from  that  street.  The 
end  of  its  platform  rests  on  Commerce  street  about  one  hundred 
feet»  pointing  up  the  riyer,  and  it  extends  back  down  the  riyer, 
about  two  hundred  feet.  On  the  side  of  the  platform  farthest  from 
the  depot  runs  the  Alabama  riyer,  with  a  precipitous  bluff  bank. 
The  ticket-office,  waiting  and  baggage-rooms  are  on  the  side  farthesjb 
from  the  river,  and  the  platform  is  kept  well  lighted,  in  the  night- 
time. No  complaint  is  urged  that  the  platform  and  its  approaches 
were  not  in  good  order  and  well  lighted.  The  plaintiff  was  ac- 
quainted with  the  locality.  The  track  on  which  the  Montgomery  &  . 
Sofaula  Bailway  Company  received  and  discharged  its  passengers 
was  nearest  the  depot-building,  and  the  farthest  from  the  river. 
The  plaintiff  came  in  on  the  M.  &  E.  railroad  train,  after  night-fall, 
and  left  the  train  at  the  depot,  without  injury  or  complaint.  As 
we  have  said,  there  was  no  controversy  up  to  this  point.  The  testi- 
mony of  the  plaintiff,  not  contradicted,  is,  that  soon  after  leaving 
the  train  he  had  occasion  to  seek  a  retired  spot,  and  inquired  of  a 
person,  whom  he  did  not  know,  if  he  knew  where  there  was  a  privy. 
He  made  no  other  inquiry.  The  person  inquired  of  pointed  in  a 
direction  diagonally  across  the  platform,  toward  the  river  side  of 
the  lower  end  of  the  platform,  and  told  him  there  was  one  there. 
He  went  in  search  of  it,  missed  the  place,  wandered  into  the  dark 
beyond  and  below  the  platform  as  much  as  fifty  feet  or  more,  and 
feU  over  the  bluff,  suffering  very  serious  injury  by  the  fall.  This  is 
the  gravamen  of  the  present  suit.  There  is  proof  that  there  was  a 
privy  in  the  direction  indicated,  but  it  was  without  a  light,  and  was 
hidden  from  the  light  of  the  platform  by  an  intervening  house. 
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It  is  manifest,  if  tkere  is  any  fault  any  where  growing  oat  of 
these  facts,  it  is  a  mere  non-feasance,  without  any  of  the  elements 
which  constitute  a  trap  or  pitfalL  This,  in  a  proper  case,  will  flx  a 
liability  on  the  railroad,  whose  passenger  is  thus  injured.  It  can 
extend  no  farther.  No  other  railroad  company  owed  the  plaintiff 
any  active  duty,  and  hence  could  commit  no  tort  in  fiuling  to  do 
what  it  was  under  no  obligation  to  do.  There  is  no  ground  of 
recovery  against  either  the  South  and  North  Alabama  Kailroad 
Com})any,  or  the  Louisville  and  Nashville  Bailroad  Company.  As 
to  them,  plaintiff  was  a  mere  stranger  or  intruder. 

It  is  contended  for  appellee,  that  it  was  the  duty  of  the  Mont- 
gomery and  Eufaula  Railway  Company,  whose  passenger  he  was,  to 
provide  such  accommodations  for  its  customers;  and  the  fact  that 
none  such  was  visible,  lighted  or  could  be  found,  renders  that  road 
liable  for  the  injury  suffered  in  searching  for  it  It  may  be  that  in 
cities  and  towns,  such  provision  should  be  made  for  the  travellin|f 
public,  getting  on  and  off  trains.  Such  retreats  however  are  not 
usually  placed  m  public  places,  or  lighted,  except  within  inclosures, 
such  as  public  hotels,  cars,  etc.  Too  great  publicity  would  stamp  them 
somewhat  with  the  character  of  a  nuisance.  It  is  now  made  the 
duty  of  railroad  companies  to  provide  such  accommodations,  when- 
ever thereto  required  by  order  of  the  railroad  commission.  Act 
approved  February  23d,  1883.  Sess.  Acts,  154.  This  statute  was 
enacted  after  the  occurrence  of  the  injury  complained  of  in  this  suit^ 
and  may  be  treated  as  a  legislative  intimation  that  theretofore  the 
duty  was  at  least  doubtful.  Counsel  have  made  diligent  search  for 
authorities  bearing  directly  on  this  question  and  have  found  none. 
Their  very  careful  and  able  briefs  prove  this.  Wq  ourselves  have 
found  no  unerring  guide  for  our  pathway.  We  are  therefore  led  to 
infer  the  present  case  is  one  of  first  impression.  Toofney  v.  London, 
B.  &  8.  0.  Co.,  3  Com.  B.  146,  and  McKone  v.  Mich.  Cent.  R.  Co.,  51 
Mich.  601,  s.  c,  47  Am.  Bep.  596,  come  nearest  to  the  question, 
of  any  cases  shown  to  us;  but  each  of  these  cases  went  off  on  the 
doctrine  of  traps  and  pitfalls  on  grounds  adjacent  to  the  depot, 
where  passengers  would  be  likely  to  go.  A  remark,  in  the  case  of 
Toomey,  supra,  by  Sir  Edward  Vauohan  Williams,  one  of  the  jus- 
tices, leading  author  of  the  great  work  on  Executors  and  Admin- 
istrators, shows  that  in  England,  as  well  as  in  this  country,  juries 
need  to  be  cautioned,  when  charged  with  inquiry  of  damages  against 
railroads,  or  other  supposed  wealthy  corpomtions.     Speaking  of 
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dij^t  and  shadowy  testimony  of  negligence,  on  which  plaintiff 
claimed  the  right  to  proceed  before  the  jury  (he  had  been  non- 
suited), that  learned  jurist  said:  ''  Byery  person  who  has  had  any 
experience  in  courts  of  justice  knows  yery  well,  that  a  case  of  thia 
sort  against  a  railway  company  could  only  be  submitted  to  a  jury 
with  one  result.'' 

The  precise  question  in  this  case  is,  not  that  no  such  accommoda- 
tion  had  been  furnished,  but  thai  it  was  not  suflSciently  lighted,  or 
made  yisible,  so  that  a  passenger  could,  without  danger,  find  it. 
We  think  the  plaintiff  has  disarmed  himself  of  the  right  to  raise 
this  question.  Instead  of  inquiring  of  some  railroad  employee,  he 
made  inquiry  of  a  mere  stranger,  and  took  upon  himself  the  risk  of 
finding  the  place.  This,  when  having  knowledge  of  the  place,  he 
must  have  known,  if  he  reflected,  that  he  was  near  the  bluff  of  the 
liyer.  To  put  the  question  in  its  mildest  form,  we  think  the 
plamtiff's  negligence  and  inattention  contributed  proximately,  if  it 
did  not  cause  the  injury  he  complains  of.  WAfart  y.  London  Jk  B. 
JZL  (%.,  L.  B.,  4  Q.  B.  603;  Cro/ier  y.  Met.  B.  Co.,  L.  R.,  1  Oom. 
PI.  800. 

We  haye  not  considered  the  question  of  the  railroad's  duty  to 
provide  sach  accommodation  prior  to,  and  independent  of  our  stat* 
ute  on  the  subject.  Be  that  as  it  may,  that  enactment  has  imposed 
the  duty  on  tiie  railroads,  when  thereto  required  by  order  of  the 
railroad  commission,  and  only  when  so  required.  Nor  have  we 
inquired  whether  plaintiff's  rights  as  passenger  had  ceased,  when 
lie  was  safely  discharged  from  the  train.  Schouler  Bailm.  649; 
Thorn]).  Oarr.  of  Pass.  412  ei  Mq.  Upon  these  questions  we  decide 
nothing. 

On  the  undisputed  testimony  in  this  case,  the  railroad  company 
was  under  no  obligation  to  place  a  fence  or  guard  at  the  bluff  of 
the  river,  from  which  the  plaintiff  felL 

We  need  not  apply  these  principles  to  the  several  rulings  of  the 
Circuit  Court,  as  what  we  have  said  will  furnish  a  srfficient  guide 
fffiT  wwthfflT  triaL 
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Galloway  t.  YAEna. 
(77  AiA.  sa.) 

thidenee — memorandum  to  r^firoih  memprg, 

Whttie  »  witneoB  swean  thai  he  made  an  entry  of  certain  pa/menta  in  ^*fp^^ 
in  a  book,  at  the  time,  lie  may  lefreah  his  memory  bj  a  cop^  thmol 
recently  made  by  himeelf . 

A  CTION  on  a  note.     The  opinion  states  the  point. 

£.  JS.  Far  sans,  Jr,,  and  8,  J.  Darby,  for  appellant. 
W.  P.  Oaddis,  contra. 

Glopton,  J.  While  the  defendant  was  undergoing  fTaminatifin 
as  a  witness  in  his  own  behalf,  the  court  refused  to  allow  him,  for 
the  purpose  of  refreshing  his  recollection,  to  refer  to  a  copy  of 
original  entries  of  payments  on  the  note  sued  on,  made  by  him  ia 
a  book  at  the  times  the  payments  were  seyerally  made,  which  he 
stated  was  an  exact  copy. 

Although  a  witness  must  testify  to  facts  within  his  own  knowl- 
edge, he  may,  while  under  examination,  refer  for  the  purpose  of 
assisting  or  refreshing  his  memory  to  a  memorandum  made  at  or 
near  the  time  of  the  occurrence  of  the  facts,  whether  made  by  him 
or  by  another,  if  he  knows  it  to  be  correct;  but  after  having 
referred  to  the  memorandum,  he  must  be  able  to  testify  from  inde- 
pendent recollection.  The  memorandum  is  not  admissible  in 
eyidence,  nor  iare  its  contents  disclosed  to  the  jury,  unless  called 
for  by  the  adversary  pariy.  Acklen  v.  Hickman,  63  Ala.  494;  8.  a, 
35  Am.  Rep.  54.  It  need  not  be  shown  that  it  is  necessary  for  the 
witness  to  assist  his  memory  by  the  memorandum.  '^  The  witness, 
by  invoking  the  assistance  of  the  memorandum,  admits  that 
without  such  assistance,  his  recollection  of  the  transaction  he  testi- 
fies to,  had  become  more  or  less  obscured." 

The  distinction  between  the  purpose  to  refresh  the  memory  of 
the  witness,  and  the  purpose  to  introduce  in  evidence  the  memo- 
randum itself,  must  be  kept  in  view.  When  the  object  is  to  have 
the  memorandum  or  entries  admitted  as  evidence,  the  original 
mu'st  be  produced,  or  its  absence  satisfactorily  accounted  for.  But 
where  the  purpose  is  merely  to  assist  the  memory  of  the  witness. 
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that  he  may  thereupon  testify  from  independent  recollection,  he 
may  refer  to  a  paper  which  he  knows  to  be  a  correct  copy  of  tike 
original.  As  remarked  by  Lord  Ellbnborough:  <'It  is  not  the 
memorandum  that  is  the  evidence,  but  the  recollection  of  the 
witness.*'    Henry  y.  Lee^  %  Chitty,  124. 

In  1  Oreenl.  Ey.,  §  436,  the  author  observes:  ''It  does  not 
seem  necessary  that  the  writing  should  have  been  made  by  the 
witness  himsdf,  nor  that  it  should  be  an  original  writing,  provided 
after  inspecting  it^  he  can  speak  to  the  facts  from  his  own  recollec- 
tion.*' And  in  Doe  y.  Perkins,  8  T.  R.  753,  the  case  of  Tanner  v. 
Taylor  is  referred  to,  where  a  witness  refreshed  his  memory,  by 
looking  at  an  account  which  he  stated  was  a  copy  of  his  day-book, 
that  he  had  left  at  home.  Baron  Lbogs  said:  ''If  he  would 
swear  positively  from  recollection,  and  the  paper  was  only  to  refresh 
his  memory,  he  might  make  use  of  it.'* 

In  some  of  the  cases  it  has  been  held  that  a  copy  should  not  be 
appealed  to,  even  to  refresh  the  memory,  when  the  original  can  be 
produced.  Such  practice  would  frequently  pat  parties  to  unneces- 
sary trouble,  inconvenience  and  expense,  and  sometimes  require 
irlwt  is  impracticable.  The  tendency  is  rather  to  relax  the  rule; 
and  the  weight  of  authority  is  in  favor  of  the  doctrine,  that  a 
witness  may,  to  refresh  his  recollection,  use  a  copy  of  entries 
which  he  loiows  to  be  correct,  if  on  inspecting  it  he  can  then 
testify  to  the  facts.  Bullock  v.  Hunter,  44  Md.  416;  Harrison  v. 
MUdJeUm,  11  Oratt.  527;  Mardy  v.  Shults,  29  N.  T.  346.  The 
rale  is  subject  to  the  limitation,  that  the  witness  must  bo  able  to 
testify  that  the  original  entry  was,  when  made,  a  true  statement  of 
the  facts,  and  the  copy  must  be  verified. 

Where  a  copy  is  used  to  assist  the  memory,  the  opposite  party 
may  call  for  the  original,  to  test  the  sufficiency  and  accuracy  of  the 
ix>py.  If  the  original  on  such  call  is  not  prodnced,  and  satisfactory 
reasons  are  not  given  for  the  failure  to  produce  it,  and  for  using  a 
<»py,  this  circumstance  may  be  considered  by  the  jury  in  weighing 
his  evidence.  Chic.  <£  A.  S.  Co.  v.  Adler,  56  111.  344;  Davis  v. 
Jones,  68  Me.  393. 

The  defendant  should  have  been  permitted  to  refresh  his  memory 
by  the  use  of  a  copy  of  the  original  entries.  There  is  no  error  in 
sQowing  the  witness  Bullard  to  assist  his  recollection  of  the  year,  as 
to  which  he  was  testifying,  by  referring  to  his  memorandum-book. 

Reversed  and  remanded. 
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fnAla.l01J 
BaOroad — inmUU  to  female  pamtnff^r  5y  etranffere  at  eUtUon. 

A  xmilioad  companj  is  not  liable  in  damages  at  the  suit  of  a  female  paaaenger^ 
on  account  of  obscene  and  profane  language,  indecent  exposure  of  the  per- 
son, and  other  disorderlj  conduct  bj  intruders  at  the  station  while  plaintiff 
was  awaiting  the  arrival  of  a  train,  when  it  is  not  shown  that  the  companj^ 
had  notice  of  anj  facts  which  justified  the  expectation  of  such  an  outrage. 

THE  opinion  states  the  case.     The  defendant  had  judgment 
below. 

WfUU  dk  iSon,  Oliver  dk  Oliver,  for  appellaat. 
I%oma8  O.  Jones,  contra. 

SoJCEBYiLLBy  J.  The  action  is  one  of  noyel  impression  for  which 
we  nowhere  find  a  precedent.  It  is  a  suit  for  damages  against  a 
common  carrier^  a  railroad  company,  instituted  by  a  passenger  for 
the  alleged  negligence  of  the  carrier  in  failing  to  protect  the  plain- 
tiff, who  was  a  female,  and  a  single  woman  at  the  time  of  bringing 
the  suit,  against  the  nuisance  of  indecent  language  and  conduct  of 
certain  unknown  strangers,  who  proved  disorderly  in  the  presence 
of  the  plaintiff,  while  she  was  seated  in  the  ladies'  waiting*room  of 
a  railroad  station  belonging  to  the  road  line  of  the  defendant  com- 
pany. No  assault  on  the  plaintiff  is  shown,  but  only  vulgar  and 
pro&ne  language,  and  indecent  exposure  of  person,  and  disorderly 
conduct,  on  the  part  of  two  or  three  intruders,  who  are  in  no  wise 
connected  with  the  defendant,  as  servants  or  agents. 

It  may  be  admitted  that  the  plaintiff,  Mrs.  Batton,  who  having 
married  since  suit  was  brought,  unites  with  her  husband  in  this 
action,  was  a  passenger,  inasmuch  as  she  had  purchased  a  ticket  on 
the  road,  and  had  entered  the  waiting-room  at  the  station,  not  an 
unreasonable  length  of  time  before  the  passenger  train  was  due  at 
Galera,  en  route  for  the  plaoe  of  her  destination,  which. is  shown  to 
be  the  dty  of  Birmingham.  Wabash  B.  B.  Co.  y.  Beciar,  104  HL 
296;  Gordon  y.  Grand  St.  B.  Co,,  40  Barb.  646. 

The  nuisance  complained  of  appears  to  have  beoi  an  extraordi- 


DECEMBER  TERM,  1884.  3| 

BattoQ  T.  Soath  and  North  AUbamm  Railroad  Compaiiy. 

nary  occurrence,  and  one  of  which  no  officer  or  agent  of  the  defend* 
aiit  company  is  shown  to  haye  been  at  the  time  cognizant,  except  a 
colored  employee,  or  porter,  whose  duties  were  confined  to  looking 
after  the  baggage  of  the  passengers. 

The  question  thus  presented  is,  whether  it  was  the  duty  of  the 
defendant  to  keep  on  hand  a  police  force  at  the  station  for  the  pro- 
tection of  passengers  against  the  insults  or  disorderly  violence  of 
strangers.  If  not,  they  would  be  guilty  of  no  negligence  which 
would  render  them  liable  in  damages  for  breach  of  duty.  The  broad 
proposition  is  urged  upon  us,  that  it  is  the  duty  of  railroad  com- 
panies, when  acting  as  common  carriers,  to  use  the  utmost  care  in 
protecting  passengers,  and  especially  female  passengers,  not  only 
from  the  yiolence  and  rudeness  of  its  own  officers  and  agents,  but 
also  of  intruders  who  are  strangers.  We  need  not  say  that  there 
may  not  be  certain  circumstances  under  which  the  law  would 
impose  such  a  duty.  There  are  many  well-considered  cases  which 
support  this  view,  but  none  of  them  fail  to  impose  the  qualification, 
that  the  wrong  or  injury  done  the  passenger  by  such  strangers  must 
have  been  of  such  a  character,  and  perpetrated  under  such  circum- 
stances, as  that  it  might  reasonably  haye  been  anticipated,  or  natur- 
ally expected  to  occur.  In  Britton  t.  Atlanta  <6  Charlotte  Ry,  Co.^ 
88  N.  C.  536  ;  18  Am.  &  Eng.  R.  Gas.  391;  s.  c,  43  Am.  Rep.  748, 
the  rule  as  stated  to  be,  that  'Hhe  carrier  owes  to  the  passenger 
the  duty  of  protecting  him  from  the  Yiolence  and  assaults  of  his 
fellow  passengers  or  intruders,  and  will  be  held  responsible  for  his 
own  or  his  servants'  neglect  in  this  particular,  when  by  the  exer- 
cise of  proper  care,  the  acts  of  violence  might  have  been  foreseen 
and  prevented,  and  while  not  required  to  furnish  a  police  force 
sufficient  to  overcome  all  force,  when  unexpectedly  and  suddenly 
offered,  it  is  his  duty  to  provide  ready  help,  sufficient  to  protect  the 
passenger  from  assaults  from  e?ery  quarter  which  might  reasonably 
be  expected  to  occur,  under  the  circumstances  of  the  case  and  the 
condition  of  the  parties."  We  may  assume  this  to  be  the  law  for 
the  purpose  of  this  decision,  as  it  seems  to  be  supported  by  author- 
ity. New  Orleane  R.  Oo.  v.  Burke,  53  Miss.  200;  Pittsburg  R,  Co. 
V.  Hind9,  53  Penn.  St  512;  PitUburg  R,  Oo.  v.  Pillow,  76  Penn- 
8L  510;  Ooddard  v.  Grand  Trunk  R.  Co.,  57  Me.  202;  s.  c,  2  Am. 
Rep.  39;  Oooley  Torts,  644,  645;  Nwto  v.  Glarky  1  Cliff.  145;  Put- 
nam V.  Broadway  R.  Co,,  55  N.  Y.  108;  s.  c,  14  Aul  Rep.  190. 
In  the  case  of  the  Pittsburg  Ry,  Go.  v.  Hinds,  53  Penn.  St. 
Vol.  LI V— 11 
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512,  the  plaintiff,  who  was  a  passenger,  sued  the  defendant  com- 
pany for  an  injury  received  by  her  at  the  hands  of  a  mob,  who  defy- 
ing the  power  of  the  conductor,  entered  the  cars  at  a  wayside  station, 
and  commenced  an  affray,  which  resulted  in  an  injury  to  the  plain- 
tiff. It  was  held  not  to  be  the  duty  of  the  railroad  companies  to 
furnish  their  trains  with  a  police  force  adequate  to  such  emergen- 
cies, the  court  observing  that  '^  they  are  bound  to  furnish  men 
enough  for  the  ordinary  demands  of  transportation,  but  they  are 
not  bound  to  anticipate  or  provide  for  such  an  unusual  occurrence 
as  that  under  consideration."  ''It  is  one  of  the  accidental  risks,'* 
said  Woodward,  C.  J.,  ''which  all  who  travel  must  take  upoa 
themselves,  and  it  is  not  reasonable  that  a  passenger  should  throw 
it  upon  the  transporter." 

It  cannot  be  said  that  this  duty  of  carriers,  to  take  due  care  for 
the  comfort  and  safety  of  passengers,  is  to  be  confined  to  the 
management  of  their  trains  and  cars;  for  the  better  view  is,  that 
it  extends  also  in  a  measure  to  what  has  been  termed  "  subsidiary 
arrangements."  2  Borer  Railr.  951.  They  are  bound  to  keep  their 
stations  in  proper  repair,  and  sufficiently  lighted,  and  to  provide 
reasonable  accommodations  for  the  passengers  who  are  invited  and 
expected  to  travel  their  roads.  Knighi  v.  Portland  R,  Oo.y  56  Me. 
234;  McDonald  v.  Chicago  R.  Co.,  26  Iowa,  124.  The  measure  of 
duty  is  admitted  by  all  the  authorities  however  not  to  be  so  great 
as  it  is  after  a  passenger  has  boarded  the  train,  for  reasons  of  a 
manifest  nature.  Bait,  dk  Ohio  R.  Co.  v.  Hchwindling,  101  Penn. 
St.  258;  s.  c,  47  Am.  Bep.  706;  8  Am.  &  Eng.  B.  Cas.  552, 
note. 

We  do  not  think  that  there  is  any  duty  to  police  station-houses, 
with  the  view  of  anticipating  violence  to  passengers,  which  there 
are  no  reasonable  grounds  to  expect.  This  is  as  far  as  the  case 
requires  us  to  go.  The  liability  of  a  common  carrier,  when  receiv- 
ing a  passenger  at  a  station  for  transportation,  ought  not  to  be 
greater  than  that  of  an  innkeeper,  who  is  never  held  liable  for  tres- 
passes committed  ordinarily  by  strangers  upon  the  person  of  his 
guests.  2  Kent.  Oom.  593.*  There  is  nothing  tending  to  prove 
that  the  company  had  notice  of  any  facts  which  justified  the 
expectation  of  such  a  wanton  and  unusual  outrage  to  passengers. 
Their  contract  of  safe-carriage  imposed  upon  the  company  no 
implied  obligation  to  furnish  a  police  force  for  the  protection  of 
passengers  against  such  insults.     It  is  shown  neither  to  be  oom- 
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moiily  necessary  nor  customary.  It  was  a  risk  which  was  incidental 
to  one's  ])re8ence  aiiywhero  when  travelling  without  a  protector,  and 
it  was  the  plaintiff's  risk,  not  the  defendant's. 

We  discover  no  error  in  the  rulings  of  the  court,  and  the  judg- 
ment must  be  affirmed. 


SUPREME    OOURT 


MISSOUKL 


OiiABK  y.  Edqab. 

(8*  Ma  101) 

J^rwud  ty  iMnsBtort  pf  wrporaHon — mitreprtmfUaHon  of  ekaitatUr  nfbom/IU. 

Directors  of  a  corporation  placing  bonds  in  the  liands  of  an  agent  for  sale,  and 
falsely  and  knowingly  causing  them  to  be  indorsed  ''  first  mortgage  bonds,** 
are  liable  in  damages  to  parcbasers  in  good  faith  relying  on  snch  indorse* 
ment  and  injured  by  the  misrepresentation. 

ACTION  for  fraud.     The  opinion  states  the  oaae.    The  plaintiff 
had  judgment  below. 

W.  F.  BoyU  and  F.  A.  dine,  for  plaintiff  in  error. 
Crews  dk  Booth,  for  defendant  in  error. 

BiiACK,  J.  There  was  judgment  on  demurrer  to  the  second 
amended  petition  in  this  cause,  in  the  Circuit  Court,  which  was  re- 
Tersed  in  the  Court  of  Appeals,  and  the  cause  is  here  on  error  to 
that  court  The  substantial  ayerments  of  the  petition  are,  that 
defendants  were  directors  and  officers  of  a  corporation  known  as  the 
''  Martindale  Zinc  Company;  ''-that  in  Noyember  1873,  the  corpora- 
tion gaye  to  Hill  its  note  for  tl5,000,  with  twenty  interest  notes 
for  $800  each,  and  secured  the  same  by  a  deed  of  trust  on  the  lands. 
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machineiyi  etc.,  of  said  company,  which  was  then  duly  recorded; 
that  in  1875  the  defendants,  as  directors,  to  raise  money  for  the 
corporation,  and  to  adjust  and  secure  debts  owing  by  it  to  some  of 
the  defendants  for  advances,  and  to  settle  debts  of  the  company, 
on  which  defendants  were  liable  as  indorsers,  etc.,  executed  and 
used  the  bonds  of  the  corporation,  payable  to  one  James  as  bearer, 
for  11,000  each  with  interest  coupons  attached,  and  secured  the 
sune  by  a  deed  of  trust  on  the  same  property  mentioned  in  the 
former  deed  of  trust,  but  without  making  any  mention  of  the  for. 
mer  incumbrance;  that  the  defendants  caused  to  be  printed  in  con- 
spicuous letters  and  figures  on  each  bond  the  following  indorse- 
ment: *^  First  Mortgage  Bonds,  $1,000,  Hartindale  Zinc  Company. 
Interest  ten  per  cent.  Interest  and  principal  payable  in  St  Louis 
on  the  first  day  of  January  and  July.'' 

That  defendants,  as  directors  of  the  company,  in  March,  1875, 
placed  fiye  of  said  bonds  in  the  hands  of  an  agent  for  sale;  that 
defendants  in  so  causing  the  bonds  to  be  executed  with  the  recitab 
contained  therein,  and  the  indorsement  thereon,  represented  to 
plaintiff  that  the  deed  of  trust,  executed  to  secure  the  bonds,  was 
the  first  lien  upon  the  property  conveyed;  that  the  defendants 
caused  the  agent  having  the  bonds  for  sale  to,  and  he  did, 
induce  plaintiff  to  purchase  the  bonds,  untruly  represent  to  plaintiff 
that  the  corporation  was  solvent  and  doing  a  prosperous  business; 
and  that  the  bonds  were  issued  to  save  money,  to  extend  and 
enlarge  its  business;  that  plaintiff  had  no  knowledge  of  the  exist- 
ence of  the  prior  deed  of  trust,  and  believing  and  relying  upon  aU 
of  the  said  representations,  purchased  the  five  bonds  and  paid  there- 
for $5,000.  The  petition  then  alleges  that  these  verbal  representa- 
tions were  false;  that  the  company  was  not  solvent;  and  that 
defendants  knew  them  to  be  false,  and  knew  that  the  indorsement 
on  the  bonds,  to  the  effect  that  they  were  first  mortgage  bonds,  was 
false,  and  that  the  property  was  subject  to  the  prior  deed  of  trust; 
that  the  interest  coupons  were  paid  to  January,  1879,  and  that  he 
then  first  learned  of  the  fraud  and  deception;  that  the  property  was 
sold  under  the  first  deed  of  trust  in  October,  1878,  and  in  1879  the 
corporation  suspended  business,  and  has  no  property  whatever,  and 
that  the  bonds  and  remaining  coupons  remain  unpaid. 

1.  The  first  specific  ground  of  the  demurrer  is:  ''No  representa- 
tions are  averred  to  have  been  made  by  the  defendants,  or  either  of 
them,  such  as  did  or  should  have  induced  plaintiff  to  purchase  his  said 
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bondBy  or  which  did  or  should  have  deceiyed  him  in  relation  to  the 
existence  of  said  prior  mortgage."  That  the  representations  set 
out  in  the  petition  did  induce  the  plaintiff  to  purchase  the  bonds, 
and  that  those  representations  did  deoeive  him  in  relation  to  the 
prior  mortgage  is  clearly  asserted  and  presents  definite  issues  of  fact, 
and  the  contrary  cannot  be  ayerred  by  demurrer.  Before  we  can 
say,  as  a  matter  of  law,  in  the  face  of  what  is  alleged  in  the  peti- 
tion, that  the  representations  should  not  hare  induced  him  to  make 
the  purchase  and  should  not  haye  deceiyed  him,  it  should  clearly 
appear  from  the  other  facts  stated,  that  these  alleged  results  could 
not  &irly  follow.  Now  in  a  yery  technical  sense  these  bonds  were 
first  mortgage  bonds,  but  they  were  secured  by  a  deed  of  trust, 
recited  on  the  face  of  the  bonds,  and  each  bore  the  indorsement, 
**  First  Mortgage  Bonds."  A  natural  and  reasonable  meaning  of 
all  this  is,  that  these  bonds  were  secured  by  the  first  lien  on  the 
property,  by  way  of  deed  of  trust  or  like  security.  When  bonds  of 
this  character  are  put  upon  the  market  for  sale,  it  is  not  at  all  unrea- 
sonable  to  belieye  that  those  who  bought  would  look  upon  thia 
statement  thereon  as  an  assertion  that  they  were  secured  by  the 
first  lien  upon  the  property;  nor  are  we  prepared  to  say  that  such  an 
assertion  is  one  to  be  taken  under  all  circumstances  as  mere  matter 
of  praise  and  commendation  of  the  /security  so  offered  for  sale.  Of 
course,  it  may  appear  on  trial  that  the  plaintiff  did  not  rely  upon 
this  statement  and  that  it  did  not  deceiye  him,  but  this  the  courfc 
cannot  affirm  from  the  petition,  admitted  as  it  is. 

Nor  can  it  be  announced  as  a  correct  proposition  of  law,  that 
because  an  examination  of  the  records  would  haye  disclosed  the 
true  state  of  the  property,  as  respects  this  prior  incumbrance,  he 
had  no  right  to  rely  upon  these  alleged  representations.  The  fact 
that  this  information  was  at  hand  and  could  haye  been  ascertained 
by  an  inspection  of  the  records  is  entitled  to  its  weight,  in  deter- 
mining whether  the  representations  were  such  as  would  impose 
upon  one  of  ordinary  prudence,  but  it  does  not  constitute  a  full 
answer  to  the  charges  made  in  the  petition.  Fraudulent  represen- 
tations in  respect  to  title  to  land  will  entitle  the  injured  party  to 
relief.  Holland  y.  Anderson,  38  Mo.  65;  Langdon  y.  (Ttmh,  49 
Mo.  363;  BaiUy  y.  Smoek,  61  Mo.  213.  But  the  misrepresentation 
must  be  as  to  something  material,  unknown  to  the  injured  party, 
relied  upon  by  him,  and  such  as  to  induce  him  to  refrain  from  an 
examination  of  the  records,  when  acceRSiblo. 
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[Omitting  other  points.] 

The  judgment  of  the  Oourt  of  Appeals  is  affirmed. 

Judgmeni  4i(firmetL 
AH  concur 


Bluxb  y.  Oitt  of  Kaksas. 

(84Mo.Uaj 
Munieipal  eorporaUan — negligence — Ututing  in  HreeL 

A  eltj  id  not  liable  for  an  injury  to  a  passer  in  a  street  cansed  bj  the  negli- 
gence of  a  oontracter  in  blasting.    {See  note,  p,  90.) 

ACTION  for  personal  injuries.     The  opinion  states  the  case. 
The  plaintiff  had  judgment  below. 

Wash  Adofns  and  R.  IT.  Field,  for  appellant. 
FT.  cT*.  Scoit  and  i>.  J.  Haynes,  for  respondent. 

HbkbYi  C.  J.  This  is  an  action  to  recoyer  damages  for  an 
injury  to  plaintiff,  from  a  blast  made  in  constructing  a  sewer  in 
the  City  of  Eansas,  by  which  a  stone  was  thrown  upon  or  against 
plaintiff.  In  1881,  the  city  let  a  contract  to  one  O'Connell,  to 
build  a  district  sewer  in  Locust  street,  from  Tenth  to  Twelfth 
street,  to  be  paid  for  in  special  tax  bills  against  property  in  that 
sewer  district,  and  in  the  course  of  constructing  the  sewer,  it 
became  necessary  to  remove,  by  blasting,  rock  that  was  encountered 
in  the  prosecution  of  the  worl^  and  it  was  in  making  a  blast  for 
that  purpose  that  plaintiff  received  the  injury  complained  of.  She 
recovered  against  the  city  a  judgment  for  t2,000,  from  which  the 
city  has  appealed.  By  the  contract  between  the  city  and  O'Oonnell, 
the  former  had  the  right  to  annul  the  contract  or  suspend  work 
under  it,  at  any  time  during  its  progress,  whenever,  in  the  judg- 
ment of  the  city  engineer,  there  was  good  reason  for  doing  so.  It 
was  also  made  obligatory  upon  O'Connell  to  discharge  any  workman 
engaged  upon  the  work  who  should  disobey  any  direction  of  the 
city  engineer,  as  to  the  workmanship,  or  material  used,  or  expended 
upon  the  work. 

There  was  evidence  to  the  effect  that  blasting  is  dangerous,  but 
may  be  done  by  careful  management,  and  is  not  necessarily  dan- 
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gerous.  There  was  also  evidence  to  the  effect  that  the  city  engineer 
was  notified  by  Mr.  Mills,  a  citizen  living  in  the  vicinity,  that  the 
men  engaged  in  the  work  were  guilty  of  carelessness  in  making  the 
blast,  but  that  the  city  engineer  took  no  steps  to  stop  this  careless 
blasting.  He  made  no  report  of  the  fact  to  the  city  council,  or 
remonstrance  to  O'Connell.  On  the  foregoing  facts  the  question  of 
liability  of  the  city  to  the  plaintiff  depends.  The  numerous  cases 
cited  by  respondent's  counsel,  in  relation  to  the  duty  of  a  city  to 
keep  its  streets  in  a  safe  condition  for  public  travel,  have  no  appli- 
cation to  the  case  at  bar.  The  city  was  in  the  discharge  of  a  duty 
in  making  this  sewer,  and  the  complaint  here  is,  not  that  the 
plaintiff  was  injured  by  any  defect  in  a  street,  but  by  the  negli- 
gence, or  carelessness  of  a  contractor  employed  by  the  city  to  con- 
struct a  work  of  pubGc  utility,  in  the  performance  of  which  she 
was  injured  by  a  stone,  which  in  blasting  rock  was  thrown  against 
her. 

The  city  had  let  the  entire  contract  to  construct  the  sewer  to 
O'Connell.  It  had  no  control  over  the  persons  hired  by  him,  ex- 
cept as  stipulated  in  the  contract  —  and  that  only  went  to  the 
extent  of  obliging  O'Oonnell  to  discharge  any  workman  who  should 
disobey  any  directions  of  the  city  engineer,  as  to  the  workmanship, 
or  material  used,  or  expended  upon  the  work.  It  did  not  give  the 
engineer,  or  the  city,  the  right  to  discharge  them,  and  this  permis- 
sion had  no  reference  to  the  manner  of  doing  the  work,  but  only  to 
the  workmanship,  the  character  of  the  work,  and  the  quality  of  the 
materials  used.  Certainly  the  mere  reservation  of  the  power  to 
suspend  the  work,  or  annul  the  contract,  did  not  make  the  city 
liable  for  negligence  in  the  construction  of  the  work.  If  there  was 
good  ground  for  either  suspending  the  work,  or  annulling  the  con- 
tract, there  is  no  evidence  that  the  city  was  so  informed  by  the  city 
engineer.  He,  it  is  true,  was  notified  that  O'ConnelFs  men  were 
negligently  making  blasts,  but  that  was  not  communicated  by  him 
to  the  city  council  as  a  sufficient  reason  in  his  judgment  for  sus- 
pension of  the  work,  or  cancellation  of  the  contract.  It  cannot  be 
declared  as  a  matter  of  law,  that  for  aily  negligence  of  O'Oonnell 
in  the  prosecution  of  the  work  it  was  the  duty  of  the  city  to  sus- 
pend it,  or  cancel  the  contract.  No  such  right  was  reserved  in  the 
contract.  The  right  reserved  was  to  suspend  the  work,  or  annul 
the  contract  whenever,  in  the  judgment  of  the  city  engineer,  there 
was  good  reason  for  domg  so. 
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The  case  of  Kelly  y.  Mayor,  11  N.  T.  433^  in  its  main  features 
is  similar  to  this.  A  still  stronger  case^  in  the  same  line^  is  that 
of  McCafferly  t,  8.  2>.  d  P.  M.  R.  R.  Co.,  61  N.  Y.  180 ;  s.  c,  19 
Am.  Rep.  267,  where  a  railroad  company  let  the  contract  to  an  in- 
diyidaal  to  build  its  entire  road^  and  the  blasting  complained  of 
was  done  by  men  employed  by  a  sub-contractor.  The  court  ob- 
served :  **  Oyer  these  men  the  defendant  had  no  control.  It  neither 
hired  nor  paid  them,  and  could  not  control,  direct,  or  discharge 
them.  Hence,  the  rule  of  respondeat  superior  applies,  and  the 
principal  for  whom  the  men  were  working,  and  by  whom  they  were 
employed,  and  not  the  defendant,  is  liable  for  the  damage  done  to 
plaintiff."  Again  the  court  remarks  :  ''  This  is  not  a  case  where 
the  defendant  contracted  for  work  to  be  done,  which  would  neces- 
sarily produce  the  injuries  complained  of.  They  were  caused  by 
the  unskillful  and  negligent  manner  in  which  the  blasts  were  con- 
ducted. The  injuries  were  not  occasioned  in  consequence  of  the 
omission  of  any  duty  which  was  incumbent  on  the  defendant'' 
These  obsenrations  are  applicable  to  the  case  at  bar. 

The  City  of  Logansport  v.  ZWci,  70  Ind.  80 ;  s.  c,  36  Am.  Bep. 
166,  is  an  authority  to  the  contrary,  but  in  that  case  the  court 
expressly  recognizes  the  general  rule  of  law  to  be  *that  ''  when  the 
work  contracted  for  was  not  a  nuisance  per  se,  the  employer  of  the 
contractor  for  such  work  will  not  be  liable  to  a  third  person  for  an 
injury  or  death  which  results  from  the  wrongful  act  or  omission 
of  such  contractor,  his  servants,  agents,  or  sub-contractors,  in  the 
performance  of  such  work,"  and  then  proceeds  to  hold  the  city 
liable  on  the  ground  of  the  exclusive  power  conferred  upon  it  involv- 
ing a  duty  to  keep  its  streets  in  a  safe  condition  for  use  in  the  usual 
manner  by  travellers.  In  that  as  in  this  case,  the  plaintiff  was  not 
injured  by  any  defect  on  the  street  but  by  being  struck  with  a  rock 
thrown  by  blasting  in  the  street  for  the  purpose  of  laying  down 
water  pipes.  That  and  this  case  are  wholly  unlike  that  of  Russell 
V.  Columbia,  74  Ho.  492 ;  8.  o.,  41  Am.  Bep.  325,  in  which  the  doc- 
trine of  the  liability  of  the  city  was  carried  as  far  as  warranted  by 
the  authorities,  and  the  case  of  Mahanoy  Township  v.  Scholly,  84 
Penn.  St.  136,  cited  in  support  of  his  views  by  the  learned  judge 
who  delivered  the  opinion  in  Logansport  v.  Dick,  supra,  does  not 
sustain  them. 

There  under  an  act  of  assembly  ''  all  control  over  the  repairing 
of  the  public  roads  in  Mahanoy  towuship  is  put  into  the  hands  of 
Vol.  LTV  — 13 
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a  contractor,"  and  the  court  uses  the  following  language  :  ''Has 
the  township  discharged  its  whole  duty  to  the  public  when  it  ha» 
contracted  for  the  making  and  repairing  of  its  roads  P  This  ques- 
tion is  answered  in  fche  mere  statement  thereof.  The  affirmance  of 
the  proposition  would  be  contrary  to  the  express  terms  of  the  act 
itself ;  for  the  supervisor  is  to  inspect  the  making  and  repairing  of 
the  public  roads  at  least  once  eyeiy  month  and  he  is  to  be  fully 
satisfied  that  the  contracts  haye  been  fully  complied  with  before 
the  contractors  are  paid  for  their  work,"  The  injury  sued  for  in 
that  case  did  not  occur  in  the  prosecution  of  the  work  of  repairing 
the  highway,  but  was  a  consequence  of  a  defect  in  the  highway 
and  the  court  distinguishes  it  from  the  case  of  Painter  7.  Pittsburgh, 
10  Wright,  213,  ''  and  others  of  that  class,  for  the  accident  did  not 
happen  daring  the  progress  of  the  work  and  whilst  the  contractor 
had  the  road  in  his  exclusiye  control,  but  after  it  was  turned  orer 
to  the  township  as  a  finished  job  and  in  proper  repair."  The  lan- 
guage in  quotation  is  that  of  the  court 

The  case  of  Painter  y.  Pittsburgh,  supra,  approved  in  that  of 
Mahanoy  Township  y.  Scholley,  supra,  held  the  city  of  Pittsburgh 
not  liable  to  one  who  fell  into  an  excavation  in  the  street  made  in 
the  construction  pf  a  sewer  by  parties  to  whom  the  city  had  let  the 
contract  to  build  it.  It  was  found  that  the  negligence  of  the  con- 
tractor in  not  properly  guarding  the  excavation  was  the  occasion  of 
the  plaintiff's  injury.  It  is  a  case  resembling  the  case  of  RussM 
V.  Columbia,  supra,  only  distinguishable  from  it  in  the  fact  that 
the  construction  of  sewers  where  needed  was  a  public  duty  and  the 
excavation  made  by  the  contractors  was  not  for  a  private  corpora- 
tion which  was  to  derive  profit  from  the  work,  while  the  excavation 
made  in  the  street  of  Columbia  was  made  by  a  private  coijK^ration 
for  its  own  profit  and  gain  with  the  permission  of  the  city.  This 
also  distinguishes  the  case  of  Russell  v.  Columbia  from  that  of 
Barry  v.  8t.  Louis,  17  Mo.  121,  and  oases  of  that  class  with  which 
it  is  not  in  confiict.  The  judgment  of  the  Circuit  Court  is  reversed 
and  the  cause  remanded. 

All  concur.  Reversed  and  remanded. 

KoTB  BT  THB  Reportbr. —  The  case  of  Berrington  ▼.  VUloffe  ofLanHnff' 
burgh,  W  Han,  598,  is  precisely  similar  to  the  principal  case.  The  coart  said, 
dting  Pack  v.  Mayor,  8  N.  T.  222.  and  Kdly  v.  Mayor,  11  N.  T.  482:  *<  There 
was  no  relation  of  principal  and  agent,  or  of  master  and  servant,  existing 
between  the  defendant  and  those  contractors,  or  between  the  former  and  the- 
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smplojees  of  the  latter;  which  relation  lies  at  the  foundation  of  the  doctrine 
of  reapondeai  twperiar.  It  must  be  held  in  mind  that  the  wozk  here  contracted 
for  was  not  a  nuisance  either  in  its  manner  of  perfonnance  or  in  its  result. 
Nothing  wrongful  in  itself  was  contracted  to  be  done  or  suffered.  Had  thia 
been  otherwise,  the  rule  of  law  applicable  to  the  case  would  have  been  differ- 
ent, for  the  corporation  could  not,  bj  contract  or  otherwise,  create  or  continue 
a  nuisance  and  escape  the  consequences  resulting  from  it.  Nor  was  the  inJuTy 
here  complained  of  caused  bj  anj  negligence,  careless  act,  or  omission  of  dutj 
on  the  part  of  the  defendant  in  protecting  wajfarers  from  danger,  because  of 
the  existence  in  a  public  street  of  some  obstruction  or  impediment  to  safe  travel 
caused  or  permitted  bj  it  From  liability  growing  out  of  such  omission  of 
corporate  duty  the  defendant  could  not  absolve  itself  by  contract  with  a  third 
party.  This  was  clearly  shown  by  Judge  Comstock  in  8tom  ▼  City  of  Utiea, 
17  N.  T.  104.  and  the  distinction  was  also  there  as  clearly  shown  between  such 
a  case  and  one  where  the  injury  resulted  from  the  manner  of  performing  work 
which  could  be  lawfully  contracted  to  be  done.  This  distinction  sustained  a 
recovery  in  Slorr*»  case,  and  also  in  DresseU  ▼  City  of  Kingston,  32  Hun.  688. 
It  left  those  cases  untouched  by  the  rule  laid  down  in  Pack  v.  Mayor^  and  in 
EtUy  ▼.  Mayor,  above  cited.  We  do  not  understand  that  the  doctrine  of  the 
cases  last  cited  has  been  disturbed  by  the  more  recent  decisions  to  which  our 
attention  lias  been  called;  on  the  contrary,  they  have  been  repeatedly  cited  as 
expressing  the  sound  rule  of  law  upon  the  subject  discussed  in  them.  Vogel 
▼.  Mayor,  OS  N.  T.  10;  8.  c,  44  Am.  Rep.  849;  MeCafferty  v.  8.  2>.  <t  P.  M. 
B  Oo.,  61  N.  T.  178;  s.  c,  10  Am.  Rep.  267;  King  v.  If.  T.  0.,  etc,,  R,  Co., 
66  N.  Y.  181:  s.  c,  28  Am.  Rep.  87;  Creed  v.  Hartman,  20  N.  T  501;  see 
opinion  of  Skldkzt,  J  ;  see  also  Smith  v.  Simmione,  108  Penn.  St.  82;  s.  c,  40 
Am.  Rep.  113." 
flee  WiUon  y  Oityqf  Wheeling,  10  W.  Va.  828;  b.  o.«  48  Am.  Rep  780. 


State  v.  LsABa 

CB4  Mo.  108.) 
Ortmmal  law — mwrder  —  evidence — lettere  of  prieoner^e  wffk. 

On  a  trial  of  a  man  for  murder  of  his  wife,  the  prosecution  having  given  proof 
of  the  ccmduct  and  expressions  of  the  wife  to  show  that  their  relations  were 
unpleasant,  the  prisoner  may  rebut  it  by  letters  of  the  wife  to  a  third  peraoi^ 
written  from  three  to  five  months  before  her  death. 


u 


/^ONVIOTION  of  murder.    The  opinion  states  the  case. 

Holcomb  A  Silvers,  for  appellant. 

2>.  J7.  McIfUyre,  attorney-general,  for  State. 
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Hbnry,  G.  J.  The  defendant  was  indicted  at  the  June  term, 
1884,  of  the  Bates  Circuit  Court,  charged  with  the  murder  of  hia 
wife  on  the  19th  of  December,  1883.  The  trial  occurred  at  the 
same  term  and  he  was  found  guilty  as  charged  and  has  appealed  to 
this  court.  Without  detailmg  the  eyidence,  it  is  sufficient  to  say 
that  although  exclusively  of  a  circumstantial  nature,  it  is  sufficient 
to  sustain  the  yerdict  of  the  jury,  and  the  only  questions  therefore 
which  we  shall  consider  relate  to  an  instruction  given  for  the  State 
and  the  exclusion  of  evidence  offered  by  defendant. 

There  was  evidence  tending  to  prove  that  the  relations  between 
defendant  and  his  wife  were  not  as  pleasant  as  should  exist  between 
husband  and  wife.  This  consisted  exclusively  of  her  expressions 
and  conduct,  while  on  the  contrary  several  witnesses  testified,  that 
as  neighbors,  they  had  visited  his  house  frequently  and  intimately, 
and  that  he  was  uniformly  kind  and  affectionate  in  his  deportment 
toward  her.  If  there  was  a  paiticlc  of  evidence,  except  that  found 
in  the  conduct  and  expressions  of  the  deceased,  tending  to  prove 
that  defendant  was  ever  unkind  to  her,  it  has  escaped  my  attention, 
if  preserved  in  the  bill  of  exceptions.  The  State  introduced  as  a 
witness  T.  J.  Wilson,  a  near  neighbor  of  the  accused,  who  testified 
that  on  the  19th  day  of  December,  1883,  he  saw  deceased  coming 
through  a  field  carrying  her  babe  toward  his  house,  and  when  she 
saw  him  she  sat  down  m  the  grass.  He  went  to  her  and  she  said 
she  wanted  to  go  to  her  brother's,  who  resided  about  two  miles 
distant.  They  then  went  to  the  house  of  witness  and  that  after- 
noon the  defendant  came  for  her.  He  asked  her  how  she  came 
there,  and  repeated  the  question  several  times  before  she  answered, 
but  finally  she  said:  ''You  know  why  I  came  here,  and  I  want  to 
go  to  my  brother's.'*  Leabo  then  took  witness  out  for  a  private  con- 
versation, and  asked  what  he  had  better  do  with  his  wife,  saying: 
**  Something  will  have  to  be  done."  Witness  advised  him  to  send 
her  brother  word  about  it. 

They  returned  to  the  house  where  defendant  put  its  wraps  upon 
the  babe  and  said  to  his  wife:  ''Come  Luella,  let  us  go  home  — 
these  people  don't  want  to  be  bothered  with  you.**  She  then 
gathered  her  wraps  and  said  she  would  go  to  her  brother.  Witness 
told  her  it  was  too  late  and  the  weather  too  bad,  and  she  could  stay 
(it  his  house  until  morning,  when  he  would  go,  or  send  for  her 
brother.  She  said:  "The  neighbors  had  promised  to  take  her 
and  did  not  do  it,  and  I  do  not  want  to  get  them  into  trouble  as 
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John  (the  defendant),  had  said  he  would  shoot  the  man  that  intej^- 
tsred/'  Witness  told  her  that  he  and  John  were  good  friends  and 
there  wonld  be  no  trouble  between  them.  She  replied  that  if  she 
oould  depend  upon  him  that  she  would  go  back  to  John  and  stay 
one  more  night  with  the  baby.  They  then  went  home.  Seyend 
witnesses  testified  to  circumstances  tending  strongly  to  prove  that 
Mrs.  Leabo  was  periodically  slightly  deranged  before  and  after  her 
marriage  and  when  so  affected  expressed  herself  as  weary  of  life. 
On  one  occasion  after  her  marriage  she  stealthily  left  her  husband's 
home  and  went  to  her  father^s  house.  For  what  reason  is  not  dis- 
closed, and  that  her  husband  went  and  brought  her  back  to  her 
home.  There  was  no  eyidence,  except  her  declaration,  to  show 
that  Leabo  had  CTor  made  a  threat  against  any  one  who  should 
interfere  between  them. 

The  defendant  offered,  but  the  court  excluded,  the  deposition  of 
Ella  Finley,  who  was  an  intimate  friend  of  the  deceased,  both  before 
and  after  mamage,  and  between  whom  there  had  been  an  epistolary 
correspondence.  Three  letters  of  Mrs.  Leabo  to  the  deponent  were 
atached  to  the  deposition,  dated  respectiyely  August  5,  1883,  Sep- 
tember 1,  1883,  and  September  21,  1883.  In  that  of  August  5,  she 
wrote:  ''  Oh!  Ella,  we  have  built  us  such  a  nice,  little  cosy  house, 
and  it  is  so  snug  and  cosy  —  in  fact  we  are  so  happy,  our  sweet 
little  Perry  and  only  him  and  me  to  be  here.^  In  the  letter  of  Sep^ 
tember  1,  she  wrote:  ''  I  have  the  kindest  husband  in  the  world," 
and  in  that  of  September  21,  she  said:  ^'  Oh!  Ella,  pray  for  me, 
for  I  am  tired  in  eyery  way.  I  have  a  man  who  is  worth  his  weight 
in  gold.  I  hope  you  will  give  up  single  blessedness  and  join  the 
benedicts,  if  you  get  such  a  man  as  I  have.'' 

The  death  of  Mrs.  Leabo  occurred  on  the  night  of  the  19th  of 
December,  1883,  and  the  first  of  those  letters  was  written  less  than 
fiye,  the  second  less  than  four,  and  the  last  about  three  months 
before  her  death.  The  eyidence  tending  to  prove  her  periodical 
derangement  m  connection  with  that  relating  to  defendant's  uni- 
form kindness  to  her,  had  a  tendency  to  prove  that  her  expressions 
and  conduct  inculpatory  of  her  husband  were  attributable  to  mental 
derangement,  and  the  letters,  if  received,  would  have  had  the  same 
tendency.  They  were  admissible  to  disprove  the  existence  of  the 
motive  to  commit  the  murder,  which  the  testimony  for  th6  State 
conduced  to  estabhsh.  In  the  Siaie  ▼.  Watkins,  9  Conn.  47, 
HosMER,  C.  J.,  said:     '*  It  was  a  prominent  fact  in  the  case,  tluit 
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the  deceased  was  the  wife  of  the  prisoner.  The  presumption  thenoe 
arising,  that  she  was  not  killed  bj  her  hosbandy  or  that  it  was  not 
of  malice  af orethought»  was  powerful''  And  in  the  Siate  t.  Ore$n,  35 
Conn.  205,  Park,  J.,  commenting  upon  Waikins'  case,  said:  ''  These 
remarks  of  the  chief  justice  accord  with  the  common  experience  of 
mankind,  that  in  a  great  majority  of  cases  a  husband  will  cleave 
unto  his  wife,  and  will  protect  and  defend  her  from  all  injuries  so 
far  as  it  is  in  his  power  to  do  so."  Again,  ^'  If  this  is  true,  then  it 
follows  that  if  in  a  given  case  the  relation  of  husband  and  wife 
exists,  and  the  inquiry  is  how  the  man  treated  his  wife,  the  pre- 
sumption would  be  that  he  treated  her  in  accordance  with  the 
general  rule,  and  it  would  require  evidence  of  a  contrary  character 
to  rebut  the  presumption,  and  render  it  as  probable  that  he  treated 
her  ill  as  that  he  treated  her  kindly."  Again  he  said:  '*  This  pre- 
sumption is  in  addition  to,  and  to  be  distinguished  from  the  legal 
presumption  of  innocence  that  exists  in  every  case  in  favor  of  a 
party  charged  with  the  commission  of  crime;  and  in  cases  where 
both  presumptions  exist,  the  public  prosecutor  must  overcome  the 
force  of  both  and  establish  the  contrary  fact,  before  the  accused 
can  be  found  guilty." 

And  the  extent  to  which  the  State  is  allowed  to  introduce  evi- 
dence of  what  the  wife  has  said  and  done,  in  order  to  show  a  lack 
of  affection  on  his  part  toward  her,  will  be  found  in  People  v. 
McCanUy  3  Park.  Grim.  Kep.  294,  where  the  State  was  permitted  to 
prove  that  in  November,  1855,  the  wife  made  a  complaint  against 
her  husband  for  assault  and  battery,  and  this  on  his  trial  for  mur- 
dering her,  about  eight  months  after  the  complaint  made.  The 
Supreme  Court  of  New  York  held  it  admissible,  on  the  ground 
that  **  it  tended  to  show  the  extent  of  the  difficulty  between  them,*' 
and  *'  might  properly  be  considered  by  the  jury,  on  the  question  of 
motive."  In  State  v.  Watkins,  supra,  evidence  offered  by  the  pro- 
secution was  received  in  proof  of  an  adulterous  intercourse  between 
defendant,  charged  with  the  murder  of  his  wife  and  a  Mrs.  Burgess, 
the  court  observing  that  ^Mt  effectually  repelled  the  presumption 
arising  from  the  marital  relation."  In  People  v.  Williams,  3 
Park.  Grim.  Rep.  84,  the  government  was  permitted  to  prove  that 
some  time  before  the  killing  the  wife  had  complained  of  her  hus- 
band as  a  disorderly  person,  and  he  was  adjudged  to  pay  two  dollurs, 
weekly,  for  her  support. 

In  actions  for  criminal  conversation,  the  letters  of  the  wife  t» 
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her  husband  and  to  third  parties  are  admissible  as  evidence  to 
show  the  state  of  the  wife's  feelings.  Willis  v.  Bemardy  8  Bing. 
Cas.  in  Com.  PI.  376,  is  one  of  that  nnmerons  class  of  cases.  In 
thatcaK  it  appears  that  plaintiff  and  his  wife  were  residing  in 
Upper  Canada,  when  plaintiff,  being  called  by  business  to  England, 
left  his  wife,  taking  his  mother  with  him.  By  a  cross-examination 
of  the  witness  who  proved  the  above  fact,  defendant's  counsel 
BOQght  to  insinuate  that  the  plaintiff  and  his  wife  were  not  on 
good  terms  with  each  other,  and  that  she  felt  offended  at  being 
left  alone  in  Canada.  Letters  of  the  wife  to  a  third  person,  while 
her  husband  was  in  England,  expressing  her  attachment  to  her 
husband  and  her  anxiety  to  promote  his  happiness,  were  admitted 
to  counteract  the  effect  of  the  cross-examination  above  referred  to, 
and  Chief  Justice  Tind all  said:  ''If  a  person  had  been  present 
when  the  letter  was  written,  and  had  heard  her  make  declarations 
that  she  remained  freely,  voluntarily,  in  Canada,  and  without 
offense  conceived  against  her  husband,  such  declaration  would  have 
been  evidence  of  that  fact;"  and  further  observed:  ''I  can  see  no 
material  difference  between  a  letter  addressed  to  the  husband  and  a 
letter  addressed  to  a  third  person/' 

It  is  insisted  that  these  are  exceptional  oases,  and  not  in  accord 
with  the  general  principles  of  the  law  of  evidence.  Whether  ii;i  an 
action  for  criminal  conversation  the  wife's  affection  had  been 
previously  alienated  from  her  husband  is  not  an  immaterial 
question,  and  evidence  such  as  received  in  WUUs  v.  Bernard  is 
not  hearsay  but  original  evidence.  There  is  no  reason  or  policy 
lor  admitting  evidence  in  such  a  case  contrary  to  the  rules  and 
principles  of  evidence  applicable  to  other  caises.  Tivdall,  C.  J., 
does  not  place  its  admissibility  upon  that  ground.  He  says  the 
letter  was  not  evidence  of  facts  stated  in  it,  but  of  the  feelings  of 
the  wife.  The  case  of  Jacobs  v.  WMtcomb,  10  Cush.  256,  was  one 
in  which  the  defendant  was  sued  by  the  father  of  his  wife  for 
board  and  necessaries  furnished  by  the  father  to  defendant's  wife, 
from  February  24,  1849,  to  February  24,  1850.  It  appeared  that 
a  short  time  prior  to  February  16,  1849,  defendant  had  sold  his 
farm  and  engaged  board  for  himself  and  wife  in  the  family  of  his 
mother.  Plaintiff  introduced  evidence  tending  to  show  that  defend- 
ant's wife  and  his  mother  had  been  unfriendly  and  that  his  wife 
was  not  willing  to  assent  to  the  proposed  change,  and  this  was  among 
the  causes  which  induced  her  to  leave  her  husband,  who,  to  meet  this 
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eTidence,  offered  the  declaration  of  his  wife,  made  to  third  persons, 
relative  to  said  arrangment  made  before  the  16th  of  February,  1849, 
and  on  that  question  Big  blow,  J.,  for  the  court,  said:  ^'  The  evi- 
dence was  introduced  to  rebut  the  testimony  which  had  been  offered 
by  the  plaintiff,  to  prove  that  the  wife  entertained  inimical  feelings 
toward  Mrs.  Crosby.  For  this  purpose  we  think  it  was  competent. 
The  plaintiff  had  made  it  part  of  his  case  to  show  the  existence  of  a 
certain  state  of  mind  on  the  part  of  the  wife.  It  was  therefore 
necessary  to  meet  it  This  he  could  well  do  by  proving  her  declara- 
tion on  the  subject,  more  especially  as  she  was  not  a  competent 
witness." 

In  WdUofi  V.  Ore&n,  1  Oar.  ft  P.  621,  cited  in  the  above  case,  a 
husband  was  sued  by  a  stranger  for  boarding  and  lodging  the 
defendant's  wife,  he  having  turned  her  out  of  doors.  The  defense 
was  that  she  had  previously  committed  adultery,  and  the  defendant 
was  permitted  to  give  in  evidence  her  statement  to  one  of  his  clerks 
that  she  had  had  criminal  intercourse  with  a  person  whom  she 
named.  Two  letters,  written  to  her  by  the  officers  of  a  British  regi- 
ment, were  also  admitted  as  evidence  for  the  defense.  In  the  case 
at  bar,  letters  written  by  the  wife  to  the  husband  would  have  been 
open  to  the  same  objection  made  to  those  that  were  offered,  and  if  the 
latter  could  be  excluded,  upon  the  same  principle,  the  former  would 
be.  We  do  not  decide  that  such  testimony  is  admissible  under  all 
circumstances;  but  when  the  plaintiff  makes  it  a  part  of  his  case  to 
show  the  existence  of  bad  blood  between  the  husband  and  wife,  in 
order  to  establish  a  motive  for  guilty  conduct  ascribed  to  him,  it  is 
admissible.  If  the  State  may  introduce  evidence  of  her  declara- 
tions and  conduct,  inculpatory  of  her  husband,  it  is  equally  his 
right  to  have  benefit  of  her  declarations  and  conduct,  to  meet  such 
evidence;  and  what  better  evidence  could  there  be  of  a  husband's 
affection  for  his  wife  than  her  confidential  letters  to  a  friend  and 
companion  of  her  youth,  in  which  she  declares  that  he  is  the 
**  kindest  husband  in  the  world,"  *' worth  his  weight  in  gold/'  and 
expressing  a  wish  that  if  that  friend  should  ever  marry  she  may  **  get 
such  a  man  as  she  has."  The  evidence  offered  by  Leabo  was  no 
more  hearsay  than  that  received  in  the  case  above  cited.  Will  such 
evidence  be  admitted  in  a  civil  action,  in  resistance  of  a  money 
demand,  and  refused  in  a  criminal  prosecution,  in  which  one's  life 
or  liberty  is  at  peril?  Has  the  law  less  regard  for  the  life  or  liberty 
of  a  citizen  than  for  his  goods  and  chattels? 
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In  the  case  of  Avesan  v.  Lard  Kinnaird,  6  East,  188»  which  was 
an  action  on  a  policy  of  insnrance  effected  by  the  husband  on  the 
life  of  his  wife,  the  snrji^eon  who  examined  the  woman  on  behalf  of 
the  insurer  testified  for  plaintiff,  that ''  she  had  then  good  health," 
and  that  he  formed  his  opinion  principally  from  her  answers  to  his 
inquiries.  The  defense  then  called  a  witness  who  testified  that 
he  saw  the  deceased  a  day  or  two  after  the  surgeon  had  examined 
her,  and  she  then  complained  of  being  unwell,  and  said  she  was 
unwell  when  she  went  to  see  the  surgeon.  It  was  assumed  by  all 
the  judges  that  what  was  said  by  the  deceased  to  the  surgeon  was 
eridence  of  the  state  of  health  at  that  time,  and  they  all  thought 
that  this  evidence,  having  been  produced  by  the  plaintiff,  it  was 
open  to  defendant  to  rebut  it  by  showing  that  she  had  made 
different  statements  on  another  occasion  upon  the  same  subject. 
I  have  on  this  occasion  thus  extensively  discussed  the  question 
involved,  because  it  is  one  of  first  impression  in  this  State,  and  of 
considerable  practical  importance  in  the  administration  of  the  crimi- 
nal law.     I  think  that  the  court  erred  in  excluding  the  deposition. 

[Omitting  minor  points.] 

We  reverse  the  judgment  and  remand  the  cause  solely  because 
Uie  court  excluded  the  deposition  of  Ella  Finley. 

Beversed  and  remanded* 

All  the  judges  oononr.    Nobtok  J.,  in  the  result. 


MnsouBi  Paoifio  Railway  OoMPurr  v.  Ttoabdu 

(MMo.  988.) 
Bailroad^milMfHptian^wUidUy. 

A  sabsdlptlon  for  building  a  railroad  was  made  on  the  conditions  that  th# 
load  shoold  be  completed  and  pat  into  operation  to  a  certain  town  by  a  cer 
tain  date»  and  that  it  slioald  locate  a  station  within  a  specified  distance  of  the 
oonrt-hoose  in  the  town.  The  road  was  graded  to  the  town  by  the  appointed 
time,  bat  was  not  fally  completed  until  several  months  latef»  and  in  the 
meantime  the  oompanj  nsed  aboat  a  mile  of  another  railroad.  Held,  (1)  that 
the  contract  for  completion  was  sabstantiallj  complied  with ;  (d)  that  the 
distance  of  the  station  from  the  court- house  should  be  measured  in  a  stnught 
line  ;  (8)  that  the  contract  for  locating  the  station  was  lawful.* 

*  See  86  Am.  Rep.  214. 
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ACTION  on  subscriptions  to  railroads.     The  opinion  states  the 
case.     The  plaintiff  had  judgment  below. 

A.  Hmry,  T.  J.  QaUoway,  P.  0.  I^Oiermm,  W.  P.  J^mmn, 
and  E.  J.  Smith,  for  appellants. 

Raitey  <§  Bumey,  for  respondent. 

Black,  J.  This  was  a  suit  to  recoTer  the  possession  of  one  hnn- 
dred  and  seventy-three  notes  or  subscription  contracts  giyen  bj 
Tarious  peraons  to  the  Lexington  and  Southern  Company,  to  aid  in 
the  construction  of  that  road.  The  defendant,  Tygard,  held  the 
notes  in  compliance  with  the  stipulation  contained  in  each  note  to 
the  effect  that  if  the  company  should  complete  and  put  m  operation 
its  railway  of  standard  gauge  from  the  town  of  Pleasant  Hill  in 
Cass  county  to  the  city  of  Butler  in  Bates  county,  and  should  estab- 
lish and  construct  a  depot  within  three-quarters  of  a  mile  of  the 
court-house  in  the  city  of  Butler,  all  to  be  done  and  completed  as 
aforesaid  by  or  before  the  first  day  of  January,  1881,  then  the  notes 
were  to  become  the  property  of  the  company,  were  to  be  deliyered 
to  it  and  were  to  be  paid  according  to  their  tenor ;  but  if  the  com- 
pany failed  to  do  so  then  the  notes  were  to  be  delivered  to  the 
makers.  The  persons  who  had  made  these  notes  were  made  defend- 
ants on  motion  of  Tygard.  After  the  notes  were  given  and  iu 
1880,  this  company  was  consolidated  with  the  plaintiff,  which 
became  entitled  to  them  on  complying  with  these  conditions  in  the 
contracts  stated.  It  is  admitted  that  the  road  was  completed  and 
put  in  operation  from  Butler  to  a  point  within  one  mile  of  Pleasant 
Hill  and  that  the  depot  was  established  and  constructed  within  the 
specified  time ;  but  the  defense  is  that  the  depot  was  not  located 
within  the  corporate  limits  of  the  city  of  Butler,  nor  within  three- 
quarters  of  a  mile  of  the  court-house;  that  one  mile  of  the  Pleasant 
Hill  end  of  the  road  was  not  completed  within  the  specified  time, 
and  that  the  notes  ought  to  be  held  yoid  from  considerations  of 
public  policy. 

1.  An  inspection  of  the  contract  will  show  no  agreement  to  place 

the  depot  or  to  build  the  road  into  the  corporate  limits  of  Butler. 

There  was  some  evidence  tending  to  show  that  the  depot  as  located 

was  not  within  three-quarters  of  a  mile  of  the  court-house,  by  any 

hen  travelled  road,  but  it  was  conceded  that  the  depot  was  within 
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l688  than  that  by  direct  measurement,  and  this  the  Circait  Conrt 
held  sufficient.  This  ruling  is  assigned  as  error.  Where  a  line  is 
giTen  in  a  deed,  or  commissioner's  report,  to  h6  run  from  one  pomt 
of  measurement  to  another,  it  must  be  taken  to  mean  a  straight 
line,  unless  there  is  a  different  intent  expressed.  Allen  t.  Kings- 
iury,  16  Pick.  238;  Jenks  y.  Morgan,  6  Qray,  449;  Henshaw  t. 
MyOens,  121  Mass.  143;  Builer  y.  Barr,  18  Mo.  357.  Where  the 
road  is  to  be  located  within  a  specified  distance  of  a  certain  point, 
and  nothing  is  said  as  to  the  manner  of  measurement,  the  law  is 
well  settled  that  the  distance  is  to  be  measured  by  a  direct  line,  and 
not  by  the  trayelled  route.  Railroad  y.  Rick,  33  Iowa,  113;  Pierce 
Bailroads,  63, 1  Rorer  Baiboads,  482;  1  Bedfield  Railr.  (6th  ed.)  414 
2.  On  trial  it  was  admitted  that  this  road  formed  a  junction  with 
the  Atchison,  Topeka  and  Santa  Fe  railroad,  at  a  pomt  one  mile 
from  Pleasant  Hill,  and  from  that  point  to  Pleasant  Hill  the  L.  ft 
a  road  used  the  track  of  the  A.,  T.  &  S.  F.  R.  R.  to  May,  1881. 
This  mile  of  the  L.  &  S.  road  was  graded  on  January,  1881,  but 
not  ironed  and  put  in  use  until  May,  1881;  but  the  road  was  in  full 
operation  from  Pleasant  Hill  to  Butler  and  beyond  at  the  stipulated 
time.  Undisputed  eyidence  also  shows  that  the  plaintiff  owned  its 
depot,  stock  yards,  and  tracks  thereto  at  Pleasant  Hill,  which  the 
A.,  T.  &  8.  F.  road  used.  State  y.  Town  of  Clark,  23  Minn.  422, 
was  a  proceeding  by  matuUimus  to  compel  the  town  to  issue  bonds, 
which  were  to  be  issued  on  condition  that  the  railroad  company 
should,  on  or  before  a  specified  day,  haye  completed,  ironed,  and 
equipped  its  line  of  road  from  Wells  to  Mankato,  and  haye  the  same 
in  operation  tor  transportation  of  passengers  and  freight.  The  road 
was  completed  to  a  point  within  a  fourth  and  half  mile  of  Wells, 
and  from  that  point  it  ran  over  the  track  of  another  road  into  the 
yiUage  of  Wells,  and  this  was  held  to  be  a  substantial  compliance 
with  the  contract.  People  y.  Holden,  82  IlL  93,  was  a  like  proceed- 
ing. The  bonds  were  not  to  be  deliyered  until  the  railroad  was 
completed,  equipped,  and  in  successful  operation  from  Paris  to 
Danyille.  The  road  was  thus  built  from  Paris  to  a  point  one  mile 
from  Danyille,  where  it  formed  a  connection  with  the  Toledo, 
Wabash  and  Western  railway,  and  by  an  arrangement  with  that 
road  ran  oyer  its  track  to  Danyille,  and  this  was  held  to  be  a  com- 
pliance with  the  terms  of  the  contract  There  must  be  a  fair  and 
substantial  compliance  with  the  conditions  of  the  contract,  and  this 
is  all  that  is  required.    These  cases  before  cited,  and  the  cases  of 
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Odurtmnght  y.  Deeds,  37  Iowa»  608;  Staie  y.  OUy  of  Haeiings,  24 
Mmn.  78;  Ry.  Co.  t.  SiocU&n,  51  Cal.  834,  and  Jackson  t.  Stocks 
bridge^  29  Tex.  894,  will  serye  to  show  what  the  ootirts  of  other 
States  haye  held  to  be  such  Bubstantial  complianoe.  The  road  waa 
fully  completed  for  all  purposes  of  transportation  of  passengers  and 
freight  and  put  into  full  operation,  and  this  was  the  evident  object 
which  the  parties  had  m  view.  The  terms  of  the  contract  are  to 
''  complete  and  put  in  operation/'  and  this  was  done,  though  the 
company  did  not  own  one  mile  of  the  traoic  which  it  then  used. 
This  defense,  we  conclude,  is  without  merit. 

3.  Defendants  in  their  answer  allege,  in  substance,  that  they 
gave  these  contracts  for  the  purpose  of  offering  to  the  officers  of  the 
company  a  donation  to  induce  them  to  yary  the  line  of  the  road  so 
as  to  be  of  greatest  benefit  to  defendants;  that  such  officers  had 
proposed  to  change  the  line  of  suryey  so  as  to  be  of  special  benefit 
to  defendants,  if  they,  defendants,  would  sign  the  agreement,  and 
that  the  notes  or  contracts  were  made  in  the  name  of  the  company 
for  that  purpose.  There  was  no  evidence  offered  tending  to  show 
that  these  agreements  were  made  for  the  personal  benefit  of  any 
officer,  but  there  was  evidence  offered  tending  to  show  that  they 
were  made  to  induce  a  vanation  in  the  proposed  line  of  the  road, 
which  was  excluded  by  the  court,  but  what  the  variation  proposed 
to  be  shown  was,  does  not  satisfactorily  appear.  The  defendants 
place  much  reliance  upon  the  case  of  the  Pacific  R.  Go.  v.  Seeljf, 
45  Mo.  212,  but  it  is  apparent  there  is  but  little  or  no  analogy 
between  this  case  and  that.  There  the  contract  in  part  was  to  lay 
off  one  hundred  and  sixty  acres  of  land  into  town  lots,  and  to  make 
a  deed  to  one-fourth  of  the  lots  to  such  persons  as  the  directors 
might  designate,  m  consideration  that  plaintiff  would  locate  a 
station  on  the  lands.  It  was  a  speculation  in  which  the  corpora- 
tion had  no  right  to  engage,  and  a  fiagrant  abuse  of  its  corporate 
powers.  The  court  nghtfuUy  enough  declined  to  lend  its  aid  in 
the  specific  execution  of  such  a  contract. 

This  case  is  much  more  analogous  to  that  of  Workman  v.  Camp* 
bell,  46  Ma  306,  where  the  suit  was  based  upon  a  subscription 
made  by  the  defendant  to  pay  certain  moneys  to  be  used  in  securing 
the  location  of  the  depot  of  the  Pacific  railroad  on  certain  lands 
near  Enobnoster,  and  in  consideration  of  which  subscription  the 
plaintiff  did  secure  the  depot  at  the  proposed  place,  and  the  con- 
tract was  held  to  be  valid  by  the  court.     Bank  v.  Hendric^  49 
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Iowa,  403;  8.  c,  31  Am.  Bep.  153,  the  noteB  saed  upon  were  given 
to  secure  the  building  of  the  railroad  then  in  question  to  Gouncil 
Blufb.  The  road  had  been  so  located  as  to  reach  the  river  majaj 
miles  from  that  place.  The  officers  of  the  corporation  proposed, 
upon  sufficient  inducements  in  the  way  of  contributions,  to  so 
change  the  route  as  to  strike  the  river  at  Council  Blu£b.  This 
proposition  was  accepted  and  the  notes  there  sued  upon  were  given 
for  the  defendants'  subscriptions,  find  were  held  to  be  valid.  Many 
authorities  are  to  the  same  effect,  certainly  to  the  effect  that  a  sub- 
scription as  a  donation  to  induce  the  location  of  a  railroad  at  apar- 
ticular  place  is  not  void.  B&rrtpnan  v.  A.  Cb.,  14  Bush,  755;  R. 
Co.  v.  Baab,  9  Watts,  458;  MeClure  t.  H  Co.,  9  Kans.  373. 

Contracts  made  with  an  officer  of  a  railroad  corporation  and.fcs 
his  personal  benefit  to  induco  hzm  to.  procu^ 'a'pkxticnlar  Idc&^^K 
stand  upon  other  and  different  gfoun(t*e,  and  are  not'io  be  upheld. 
This  corporation  was  organized  under  the  general  laws  of  this 
State  and  had  the  right  to  receive  donations  to  aid  in  its  con- 
struction. Section  765,  Revised  Statutes,  1879.  There  was  nothing 
shown  or  offered  to  be  shown  in  this  case  which  disclosed  that  these 
contracts  were  detrimental  to  the  public  welfare.  Indeed  it  would 
seem  that  the  location  of  the  road  near  to  Butler  would  greatly 
subserve  the  public  interest  It  was  the  policy  of  the  legislature  of 
this  State  for  many  years  to  fdlow  cities  to  make  conditional  sub- 
scriptions to  railroads,  and  they  were  made  for  the  express  purpose 
of  procuring  a  location  at  a  particular  place.  The  court  did  not 
err  in  directing  a  Terdict  for  plaintiff.- 


All 
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A  oertlfioate  of  deposit  made  by  the  cashier  of  a  bank  to  liimaelf  is  void  oa  Hi 

face  and  confers  no  riglits  on  the  pnzehaser. 
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Drajf§r  S  WiUiams,  for  appellant. 

W.  H.  Waits  and  Hsnry  Smith,  for  respondent 

Mabtik,  C.  This  is  a  proceeding  on  appeal  from  an  action  of 
an  assignee  in  refusing  to  allow  four  certificates  of  deposit  as  just 
demands  in  f ayor  of  plaintiff  against  the  bank  assets  held  by 
defendant  as  assignee.  After  the  appeal  was  entered  in  the  Circuit 
Court,  the  parties  appeared  by  their  respectiye  attorneys  and  waivM 
a  trial  by  jury. 

f  Omitting  a  minor  point] 

The  certificates  of  deposit  which  the  court  refused  to  allow  in 
/'.thVftfiltlaiiew.bej^.it^  are  four  in  number  for  $1,000  each,  and 
''rkbin6lp.iii  aQ  Hsptete  aAiort^.tifiie'when  payable,  the  following 
one  of  the  number : '     ••'•.'•  \  :  •. ,. 

MiasouBi  Vallbt  Butk,        ) 
Kavsab  City,  Mo.,  Ifbv.  31,  1880.  f 

**Nal977. 

**  B.  J.  Alther  has  deposited  in  this  bank  $1,000  payable  to  the 

order  of  himself,  four  months  on  the  return  of  this  certificate  prop* 

erly  indorsed  without  interest. 

''  BOBEBT  J.  AlTHBB, 

''  Oaahier  Mismmri  FoSby  Bank." 
I  Indorsed  as  follows : 

*^Pay  John  Lee,  or  order. 

RoBT.  J.  Althbb. 

It  had  been  returned  to  Mr.  Lee  after  an  indorsement  by  him  for 
collection.  It  is  necessary  to  allude  briefly  to  the  transactions  out 
of  which  these  certificates  arose.  Mr.  Bobert  J.  Alther  had  been  a 
member  of  the  firm  of  B.  J.  Alther  &  Co.,  of  St*  Louis.  While 
in  said  firm  he  became  mdebted  to  C,  F.  Aehle  of  Boonyille,  who 
was  a  member  of  the  banking  firm  under  the  name  and  style  of 
Aehle,  Dunnica  &  Co.,  which  was  succeeded  by  Aehle,  Lee  &  Dun- 
nica,  of  which  the  plaintiff  was  a  member.  This  indebtedness  was 
for  money  advanced  and  obligations  incurred  and  discharged  by 
Mr.  Aehle  to  the  use  of  B.  J.  Alther  ft  Go.  Upon  request  of  Mr. 
Aehle,  Mr.  Alther,  in  December,  1876,  forwarded  to  him  the  firm 
note  of  B.  J.  Alther  ft  Co.,  in  the  sum  of  $6,000,  payable  one  day 
after  date.  Upon  dissolution  of  the  firm  of  Aehle,  Lee  ft  Dunnio^ 
this  note  turned  up  as  a  part  of  the  assets  thereof,  and  as  such  it 
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came  into  the  hands  of  Mr.  Lee,  who  attended  to  the  settlement  of 
its  affairB  and  was  looking  around  for  the  capital  he  had  put  into 
the  concern.  In  the  meantime  Mr.  Alther  withdrew  from  the  firm 
of  R  J.  Alther  &  Oo.,  after  discovering  that  its  liabilities  were 
getting  the  advantage  of  its  assets,  and  settled  in  Kansas  City, 
becoming  soon  thereafter  cashier  of  the  Missouri  Valley  Bank. 
Rightfully  assuming  that  such  positions  of  responsibility  are  not 
usually  bestowed  upon  insolvent  or  impecunious  persons,  Mr.  Lee  dis- 
patched his  attorney  thither  for  the  purpose  of  collecting  his  note. 
Mr.  Alther  was  given  to  understand  that  he  woula  have  to  settle 
the  note  or  it  would  be  enforced  against  him  by  suit  Thereupon 
Mr.  Alther,  protesting  against  the  validity  and  consideration  of  the 
note,  finally  thought  prudent  to  settle  for  it.  He  says  he  was  induced 
to  do  this  on  account  of  the  position  he  held  and  out  of  fear  of  a 
run  on  the  bank  which  a  suit  against  him  might  inaugurate.  In 
settlement  of  the  note  at  its  face  value  he  paid  to  Mr.  Lee's  attorney 
11,000  in  currency,  and  delivered  to  him  five  certificates  of  deposit 
on  the  bank  for  $1,000  each,  payable  in  three,  four,  five,  six  and 
seven  months  from  date.  The  first  one  he  said  he  paid  when  it  was 
presented  to  him  as  cashier  through  the  clearing  house.  The  other 
|pur  are  asserted  for  allowance  against  the  bank  in  this  case.  Upon 
receiving  the  certificates  the  note  was  delivered  up  to  Mr.  Alther. 
Now,  at  the  time  of  issuing  the  certificates  of  the  bank  in  settle- 
ment of  his  private  debts,  Mr.  Alther  had  no  funds  on  deposit  in 
the  bank ;  in  fact  his  account  in  the  bank  was  overdrawn.  The 
certificates  were  not  filled  out  in  regular  order  from  the  blank  cer- 
tificate book  but  were  taken  from  the  back  part  thereof.  No  memo- 
randum of  amounts  or  persons  was  left  on  the  stubs  i-emaining  in 
the  book  to  indicate  for  what  or  to  whom  the  certificates  were  issued. 
Mr.  Alther  had  no  special  authority  for  issuing  them  outside  of  his 
authority  as  cashier.  Neither  was  the  fact  of  their  issue  known  to 
any. of  the  other  officers  or  employees  of  the  bank.  The  attitude 
which  the  plaintiff  occupies  toward  the  certificates  as  indicated  in 
the  argument  of  his  counsel  is  that  he  accepted  them  as  transferred 
to  him  by  Mr.  Alther  in  absolute  payment  of  the  note  of  B.  J. 
Alther  &  Co.,  which  was  surrendered  to  Mr.  Alther  without  any 
knowledge  of  the  condition  of  accounts  between  Mr.  Alther  and 
the  bank,  but  believing  that  the  funds  were  on  deposit  as  rep- 
resented in  the  certificates  and  as  orally  stated  by  Mr.  Alther. 
Having  been  issued  by  the  proper  officer  he  contends  that  they  should 
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be  binding  upon  the  bank.  He  also  contends  that  the  cashier  had 
special  implied  anthority  to  issue  them,  resulting  from  certain  facts 
appearing  in  eyidenoe  to  the  effect  that  the  bank  had  no  by-laws  or 
rules  that  the  president  was  generally  absent  and  that  the  directors 
gave  no  personal  attention  to  its  afEairs,  but  knowingly  permitted 
Mr.  Alther  to  do  about  what  he  pleased  with  the  funds  of  the  insti- 
tution.    This  position  cannot  be  suocessf  ully  maintained. 

It  is  unnecessary  to  consider  whether  the  cashier  of  a  bank  has 
authority,  as  such,  to  certify  the  existence  of  funds  in  the  absence 
of  actual  deposits,  for  no  such  general  authority,  if  possessed  by 
him,  would  justify  him  in  certifying  his  own  check,  or  in  issuing, 
as  he  did  in  this  case,  a  certificate  of  deposit  to  himself.  He  could 
not  do  this  without  representing  both  sides  to  the  transaction, 
thus  perfecting  a  contract  thrpugh  only  one  consenting  mind,  a 
thing  positively  forbidden  to  agents  and  trustees  in  every  depart- 
mcnt  of  agency  and  trust  The  law  will  not  permit  an  agent's 
private  interests  to  come  between  himself  and  his  principal  Its 
actual  presence  always  disables  the  agent  from  binding  his  principal 
in  the  transaction.  Claflin  v.  Farmers  A  Citizens^  Bank,  25  N. 
T.  293;  Mercantile  Mutual  Ins.  Co,  v.  Hope  Ins.  Co.,  8  Mo.  App. 
408;  West  St.  Louis  Sav.  Bank  t.  Shawns  Co,  Bank,  95 .17.  S. 
557.  Accordingly  when  Mr.  Alther,  as  cashier  ot  the  bank,  certi- 
fied that  Mr«  Alther  had  deposited  the  money  called  for  in  these 
certificates,  and  that  the  bank  would  pay  to  his  order  the  amounts 
so  deposited,  upon  return  of  the  certificates,  he  undertook  to  bind 
his  principal  in  a  method  forbidden  by  law.  Therefore  these  cer- 
tificates were  presumptively  void  upon  their  face,  a  fact  which 
must  have  been  apparent  .to  Mr.  Lee,  or  any  one  else  inspecting 
them.  The  plaintiff,  on  accepting  them,  could  not  maintain  that 
he  was  a  bona  fide  holder  without  notice  of  the  cashier's  want  of 
authority  to  bind  the  bank  in  issuing  them.  No  implied  authority 
in  the  cashier  could  arise  from  the  general  course  of  business  in 
the  bank.  Nothing  short  of  a  subsequent  confirmation  of  them  by 
officers  properly  representing  the  bank  could  give  to  them  any 
force  or  validity  whatever. 

As  the  evidence  fails  to  disclose  any  such  confirmation,  the 
decision  of  the  court  denying  allowance  of  them  as  lawful  demands 
against  the  assets  of  the  bank  should  be  affirmed,  and  it  is  so 
ordered.  Judgment  affirmed. 

All  concur. 
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ConJHet  cf  kno§ — negligence  eatuing  death. 

Mm  adiiiinistrator  appointed  in  Missouri  cannot  maintain  an  action  tliere  for 
death  of  his  intestate  in  Kansas,  snch  action  heing  allowed  by  the  statate  of 
Kanfww  bat  not  bj  that  of  Missouri.* 

ACTIO  V  for  death  of  plaiotifTB  intestate  by  n^ligence.     The 
opimon  states  the  ease. 

H.  S.  Priest  and  71  J.  PorHsy  for  appellant. 
Jamn  Bttisan  and  W,  C.  Ellieony  for  respondent. 

Black,  J.  Plaintiff  is  the  widow  of  W.  R.  Vawter;  and  was 
appointed  administratrix  of  his  estate  by  the  Probate  Court  of 
Schuyler  county,  Missouri.  She  brings  this  suit  in  her  representa- 
tive capacity  against  the  defendant  to  recover  damages  for  the  death 
of  her  husband.  He  was  in  the  employ  of  the  defendant.  While 
making  a  trip  over  the  road,  his  train  left  the  main  track,  at  Par- 
sons in  the  State  of  Kansas,  came  in  collision  with  a  stock  train, 
and  he  was  killed.  His  death,  it  is  alleged,  was  caused  by  the 
negligence  of  defendant's  servants,  in  leaving  the  switch  at  that 
place  in  an  improper  position.  Defendant  contends  that  he  and 
those  engaged  with  him  on  his  train  were  guilty  of  negligence  in 
running  the  train  at  a  rate  of  speed  prohibited  by  the  defendant's 
rules,  because  of  which  he  was  killed. 

1.  Civil  actions  for  the  death  of  a  person  caused  by  the  wrongful 
act,  neglect,  or  omission  of  another,  did  not  exist  at  common  law. 
A  right  of  action  in  such  cases  is  given  by  the  statute  law  of  many 
-of  the  States.  These  statutes  have  no  extra-territorial  effect,  so 
that  as  is  conceded  in  this  case,  the  plaintiff,  if  she  can  recover  at 
all,  must  do  so  by  force  of  the  statutes  of  the  State  of  Kansas,  and 
not  because  of  any  statute  of  this  State*  To  that  end  she  pleads 
and  bases  her  right  to  recover  upon  two  sections  of  the  statutes  of 
that  State,  which  are  as  follows:  ''  When  the  death  of  one  is  caused 
by  a  wrongful  act  or  omission  of  another,  the  personal  representa- 
tive of  the  former  may  maintain  an  action  therefor  against  the  lat- 
ter, if  the  former  might  have  maintained  an  action,  had  he  lived, 

•See  Ikbewriee  v.  JT.  T.  CeM.,  eU,,  B.  Co.  (98  N.  Y.  377).  50  Am.  Rep.  661 
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against  the  latter^  for  an  injary  for  the  same  act  or  omission.  The 
action  must  be  commenced  within  two  years.  The  damages  cannot 
exceed  $10,000,  and  must  inure  to  the  exclusive  benefit  of  the 
widow  and  children,  if  any,  or  next  of  kin;  to  be  distributed  in  the 
same  manner  as  personal  property  of  the  deceased.  **  Also,  '^  Every 
railroad  company  organized,  or  doing  business  in  this  State,  shall 
be  liable  for  all  damages  done  to  employees  of  such  company  incon- 
sequence af  any  negligence  of  its  agents,  or  any  mismanagement  of 
its  engineers,  or  other  employees  to  any  person  sustaining  snsh 
damages.'' 

The  question  arises  whether  she  can  maintain  this  action  in  this 
State.  The  following  authorities  support  her  claim  of  right  so  to 
do:  Leonard  v.  Columbia  SUam  Navigation  Co.,  84  N.  Y.  38;  s. 
c,  38  Am.  Rep.  491;  Dmniek  t.  R.  Co.,  103  U.  S.  11.  The  first  of 
these  two  cases  is,  in  a  large  degree,  pla^d  upon  the  ground  that 
the  statute  of  the  State  of  Connecticut,  where  the  cause  of  action 
accrued,  was  in  all  material  respects  the  same  as  that  of  New  York. 
The  other  was  also  brought  in  the  State  of  New  York,  though  the 
action  was  founded  on  the  statute  of  New  Jersey.  In  both  of  these 
States  it  would  seem  the  personal  representative  was  the  proper  and 
only  party  to  sue  in  such  cases.  There  is  no  material  difference 
between  the  statute  of  the  State  of  Kansas  and  that  of  the  State  of 
Illinois  m  the  respect  under  consideration.  The  St.  Louis  Court  of 
Appeals,  in  Stoeckman  v.  Terre  Haute  i£  Lid.  R.  Co.,  15  Mo.  App. 
503,  came  to  the  conclusion  that  an  administrator  appointed  in  this 
State  might  prosecute  such  a  suit  under  the  statute  of  Illinois. 
In  Taylof^s  AdmW  v.  Penn.  Co.^  78  Ky.  348  ;  8,  a,  39  Am.  Rep. 
244,  the  death  occurred  in  the  State  of  Indiana.  The  administra- 
trix of  the  estate  of  the  deceased  was  appointed  in  the  State  of 
Kentucky,  and  brought  her  suit  in  the  courts  of  that  State,  found- 
ing her  right  to  recover  upon  a  statute  of  the  State  of  Indiana,  which 
18  precisely  the  same  as  the  first  .of  the  sections  of  the  statute  of 
Kansas  above  quoted.  The- court  in  that  case  denied  the  right  and 
power  of  the  administratrix  to  prosecute  the  suit  in  the  courts  of 
the  State  of  Kentucky  and  among  other  things  said  :  ''A  Ken- 
tucky administrator  suing  in  a  Kentucky  court  must  be  able  to  show 
that  the  laws  of  Kentucky  entitle  him  to  the  thing  sued  for.  He 
cannot  receive  his  oflSce  from  one  jurisdiction,  and  appeal  to  the 
laws  of  another  jurisdiction  for  rights  and  powers  not  given  by  the 
law  which  created  him."     Other  courts,  where  the  same  question 
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iiiYolYedy  haye  been  equally  pofiitiye  in  the  assertion  of  the  same 
doctrine.  Woodard  v.  Mich.  SatUh.  dt  Northern  Lid.  R.  Co.y  10 
Ohio  St  121 ;  Richardson  y.  N.  T.  Cent.  R.  Co.,  98  Mass.  85. 

By  the  statute  of  Kansas  the  right  of  action  accrues  to  the  per- 
son^ representatiye,  the  executor  or  administrator.  The  damages 
inure  to  the  exdusiye  benefit  of  the  widow  and  children,  or  next 
of  kin^  and  do  not  constitute  assets  of  the  estate  but  rather  a  trust 
fund  for  the  designated  persons.  Here  the  amount  is  fixed,  is  in 
part  of  the  nature  of  a  penalty,  and  can  only  be  recoyered  by  desig- 
nated relatiyea.  The  rule  of  law  which  exempts  the  master  from 
liability  for  damages  occasioned  to  one  senrant  by  the  negligent  act 
of  a  fellow  seryant  is  in  force  in  this  State,  but  by  the  statute  of 
that  State,  so  far  as  relates  to  employees  of  railroad  companies,  haa 
been  abrogated  by  the  statute  pleaded  in  this  case.  An  administra* 
tor  appointed  in  this  State  receiyes  his  power  and  authority  to  sue 
from  the  laws  of  this  State  and  from  this  State  alone  to  which  he 
is  amenable  throughout  the  entire  course  of  the  administration. 
There  is  no  statute  of  this  State  by  which  he  has  or  can  haye  any 
thing  to  do  with  suits  of  this  character  or  the  damages  when 
recoyered.  He  may  by  section  96,  Revised  Statutes,  1879,  bring 
an  action  for  all  wrongs  done  to  the  property  rights  or  interests  of 
the  deceased  against  the  wrong-doer.  Section. 97  proyides  :  '^  The 
preceding  section  shall  not  extend  to  actions  *  *  *  on  the  case 
for  injuries  *  *  *  to  the  person  of  the  testator  or  intestate  of 
any  executor  or  administrator."  For  fear  that  section  96  might 
be  construed  to  confer  upon  the  administrator  a  right  to  sue  for 
injuries  to  the  person  of  the  intestate  the  next,  as  will  be  seen, 
declares  in  express  terms  that  he  shall  not  do  so.  To  sustain  this 
action  we  must  say  he  may  maintain  such  actions,  and  that  too  because 
of  a  statute  of  another  State.  In  short  we  must  convert  him  into 
a  trustee  for  purposes  entirely  foreign  to  any  duty  deyolyed  upon 
him  as  administrator  by  the  laws  of  this  State.  This  we  cannot  do. 

We  understand  a  general  law  of  the  State  of  Kansas  permita 
foreign  administrators  to  sue  and  be  sued  in  the  courts  of  that  State, 
and  that  he  may  there  prosecute  a  suit  under  this  damage  act,  if 
the  law  of  the  State  from  which  he  gets  his  appointment  gives  him 
like  powers.  R.  Co.  y.  Ouiier,  16  Kans.  568.  But  if  the  law 
of  the  State  where  the  appointment  is  made  prohibits  him  from 
prosecuting  an  action  for  damages  occasioned  by  the  wrongful  act 
of  another  and  resulting  in  death,  then  he  cannot  maintain  the  suit 
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in  the  oourts  of  that  State.  This  appears  to  be  the  result  of  a 
recent  decision,  a  short  note  of  which  is  giyen  in  the  Kansas  Law 
Journal  of  February  14,  1885.  Most  courts  and  text  writers  of 
acknowledged  authority  hold  that  these  actions  given  by  statute 
for  causing  death  by  neglect,  default  or  a  wrongful  act,  can  only 
be  enforced  by  the  courts  of  jurisdiction  where  the  wrong  is  suffered 
and  the  right  of  action  is  given.  Other  courts  treat  such  actions 
as  transitory  and  enforce  the  statute  law  of  the  State  where  the 
injury  was  suffered,  though  the  action  be  not  one  of  any  general 
recognized  right.  Others  again  entertain  such  actions  when  the 
laws  of  the  two  States  upon  the  same  subject  are  similar.  If  these 
statutes  are  administered  outside  of  the  jurisdiction  where  enacted, 
it  must  be  done  on  principles  of  comity.  Such  principles  are  not 
to  be  narrowed  but  they  do  not  justify  the  courts  in  going  to  the 
extent  to  which  we  must  go  to  sustain  this  action,  t.  a.,  to  say 
to  an  administrator,  you  may  sue  in  the  county  of  the  State  of  your 
appointment  under  the  law  of  another  State  when  denied  the  right 
to  bring  the  same  or  a  like  suit  by  the  laws  of  the  State  oonfening 
the  appointment. 
Judgment  of  the  trial  court  is  revened. 

The  other  Judges  oanour. 
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A  Butamoe  was  erected  by  a  lessee  under  a  lease  bjr  whieh  be  bad  eorenanted 
to  keep  ibe  premises  in  repair.  Tbis  nuisance  became  injarioos  to  a  tbird 
person.  Subsequently,  and  on  tbe  expiration  of  tbe  lease,  tbe  lease  was 
renewed  witb  like  covenants,  tbe  landlord  not  taking  aetual  possession, 
bat  knofwing  of  tbe  injury.  HM,  tbat  tbe  landlord  was  liable  for  tbe  injury. 

ACTION  for  nuisance.  The  opinion  states  the  case.  The  defend- 
ant had  judgment  below, 

John  Linn,  for  role. 
Vfn.  A*  ZtWfis,  oontilL 

MAeiB,  J.     Plaintiff  was  tenant  of  defendants  nnder  a  lease 
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which  demised  to  him  the  baaement  of  a  building  for  the  term  of 
five  years  commencing  May  1,  1876. 

His  suit  against  defendants  was  brought  to  recover  damages  for 
injuries  alleged  to  have  been  suffered  by  him  by  reason  of  improper 
management  of  the  remainder  of  the  building.  The  eyidence  was 
that  shortly  after  plaintiff's  term  commenced  water  began  to  flow 
upon  the  demised  premises,  and  the  flow  so  increased  that  plaintiff 
claimed  that  he  was  obliged  to  abandon  them  and  was  thus  deprived 
of  theij  use  for  a  large  part  of  the  term.  Plaintiff  insisted  that 
the  water  came  from  defects  in  the  pipes  used  to  distribute  water 
through  the  building,  and  that  defendants  were  liable  therefor, 
either  because  the  defective  pipes  were  in  parts  of  the  building 
retained  in  their  possession  or  in  parts  for  which  they  were 
responsible. 

There  was  evidence  from  which  it  was  possible  to  infer  that  the 
defects  existed  in  the  pipes  in  a  saloon  above  the  basement.  The 
saloon  had  been  leased  by  defendants,  before  plaintiff's  term  com- 
menced, to  Owen  Markey.  By  the  lease,  Bf arkey  had  covenanted 
to  keep  the  premises  in  repair.  The  lease  expired  May  1, 1877,  and 
just  before  its  expiration  defendants  gave  Markey  a  new  lease  of 
the  saloon  for  a  term  extending  beyond  plaintiff's  term.  By  that 
lease  Markey  also  covenanted  to  keep  the  premises  in  repair. 

It  therefore  became  necessary  to  instruct  the  jury  as  to  the  liability 
of  defendants  upon  that  state  of  facts  and  the  inferences  which 
could  be  drawn  therefrom.  The  learned  judge  before  whom  the 
case  was  tried  gave  instructions  in  regard  to  defendants*  liability 
under  the  lease  to  plaintiff,  and  as  occupiers  of  such  parts  of  the 
building  as  were  retained  in  their  possession,  which  instructions 
have  not  been  objected  to  and  are  unobjectionable. 

The  objection  plaintiff  makes,  and  on  which  he  insists  that  the 
verdict,  which  was  for  defendants,  should  be  set  aside,  is  directed 
to  the  following  passage  of  the  charge:  ''  One  theory  upon  which 
I  understand  the  plaintiff  to  put  his  case  is  that  this  pipe,  when  the 
flrst  term  of  Markey  expired,  had  by  reason  of  Markey's  negligenoe 
m  the  repair,  or  not  keeping  in  repair,  got  to  be  ruinous,  and  that 
the  landlord,  while  such  was  the  case,  executed  a  new  lease,  granted 
a  new  term  to  Markey,  and  thus  adopted  as  his  own  this  condition 
of  things  in  respect  to  this  pipe.  There  was  no  actual  taking  pos- 
session of  these  premises  by  the  landlord  between  the  termination 
of  the  first  term  and  the  commencement  of  the  second  of  Markey. 
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Under  the  fint  term  Markey  was  bound  to  repair;  under  the  second 
term  the  same  obligation  was  continued  in  his  lease  in  express 
tenns.  The  same  duty  that  exisfced  in  the  first  term  ran  on  directly 
into  the  second.  I  do  not  think  the  expiration  of  the  term  and  the' 
reletting  of  the  premises  to  the  same  tenant,  on  the  same  conditions 
as  to  repairs,  changed  the  defendant's  liability  in  this  case.  And 
upon  that  theory  I  am  unable  to  see  any  ground  upon  which  the 
plaintiff  would  be  entitled  to  recover. '' 

Since  this  instruction  required  a  yerdict  for  defendants,  if  the 
conclusion  of  the  jury  was  that  the  water  escaped  from  pipes  in  the 
saloon,  which  had  become  worn  out  during  the  first  lease  to  Markey, 
it  is  clear,  that  if  the  instruction  was  erroneous,  plaintiff  may  have 
been  injured  by  it. 

If  the  defective  pipes  were  part  of  the  premises  demised  to  plain- 
tiff, defendants'  liability  would  be  measured  by  their  contract  with 
plamtiff.  But  if  defective  pipes,  located  without  the  premises 
demised  to  plaintiff,  constantly  flowed  water  upon  those  premises, 
they  constituted  a  nuisance  for  which  a  liability  to  plaintiff  arose 
on  the  part  of  him  who  originally  created  it  and  of  him  who  main- 
tained it. 

If  one  create  a  nuisance  on  his  own  premises,  and  thus  become 
liable  for  its  erection  and  also  for  its  maintenance,  he  cannot  escape 
the  latter  liability  by  demising  the  premises  whereon  the  nuisance 
18.  This  was  established  in  the  leading  case  of  Roseiodl  v.  Prior ^ 
2  Salk.  460;  8.  c,  1  Ld.  Raynu  713.  That  was  an  action  against 
one  who  had  erected  a  shed  which  stopped  plaintiff's  ancient  Ifghts. 
There  had  been  a  recovery  against  him  for  the  erection,  and  this 
action  was  for  continuance  of  the  nuisance.  The  erection  was  by  a 
tenant  for  years,  who  had  afterward  made  an  under-lease  to  one  S. 
The  question  was  whether,  after  a  recovery  against  the  first  tenant 
for  years  for  the  erection,  an  action  would  lie  against  him  for  the 
oontinuaoce  after  he  had  nuide  an  under-lease.  It  was  held  that 
the  action  would  lie  upon  the  ground  that  defendant  had  trans- 
ferred the  premises  with  the  original  wrong,  and  this  demise 
affirmed  the  continuance  of  it.  It  was  also  held  that  the  action 
would  lie  against  either  tenant,  at  plaintiff's  election. 

This  doctrine  has  been  restated  and  developed  in  many  cases, 
which  have  been  said  to  be  all  reconciled  in  the  proposition  that 
where  the  injury  is  the  result  of  the  misfeasance  or  nonfeasance  of 
the  lessor  the  party  suffering  damages  may  sue  him.   Todd  v.  Flighty 
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9  G.  B.  (N.  8. )  377.  A  distinction  has  been  taken  between  the 
liability  of  the  landlord  and  that  of  the  tenant,  and  the  former  has 
been  restricted  to  that  which  is  a  nuisance  m  its  very  essence  and 
nature  at  the  time  of  letting,  and  not  something  merely  capable  of 
being  rendered  a  nuisance  by  the  tenant.  Oandy  y.  Jubber^  5  B.  & 
S.  87.  But  there  are  cases  which  affirm  the  lessor's  liability  for  a 
nuisance  which  was  a  necessary,  contemplated  or  probable  result  of 
the  use  of  the  thing  leased  for  the  purposes  of  which  it  was  leased. 
Fish  y.  Dodge,  4  Den.  311;  s.  c,  47  Am.  Dec.  354;  Rex  y.  PeHty, 
1  Ad.  &  El.  822;  House  y.  Meicaify  27  Conn.  631;  Wood  Land.  & 
Ten.,  §  639,  and  cases  in  notes. 

Besides  the  aboye  cited  cases,  the  following  illustrate  the  prin- 
ciple :  Nelson  y.  Liverpool  Brewing  Go.y  L.  R.,  2  G.  P.  311 ;  Staple 
y.  Springy  10  Mass.  72;  SaUonsiaU  y.  Banker,  8  Oray,  195;  Swords 
y.  Edgar,  59  N.  Y.  28 ;  8.  c,  17  Am.  Bep.  295 ;  Waggoner  y.  Jer^ 
maine.  3  Den.  306  ;  McCaUum  y.  Huichinson,  7  IT.  0.  0.  P.  508. 
The  principle  was  adopted  in  this  State  by  the  Oourt  of  Errors  in 
Durant  y.  Paimer,  29  N.  J.  L.  544. 

I  am  unable  to  bring  my  mind  to  the  conclusion  that  the  land- 
lord's liability  in  such  case  will  be  discharged  by  reason  of  his 
haying  required  the  tenant  to  stipulate  to  keep  tho  demised  premises 
in  repair.  Such  a  yiew  seems  to  haye  been  taken  in  Pretty  y.  Brick- 
more,  L.  R.,  8  0.  P.  401,  which  case  was  followed  and  approved  in 
Gwinnett  Y.  Bamer,  Lk  R.,  10  G.  P.  658.  In  my  judgment  it  is 
impossible  to  reconcile  those  cases  with  the  principle  established 
by  the  leading  cases  or  with  reason.  For  it  is  absurd  to  say 
that  one  who  is  liable  for  continuing  a  nuisance  may  escape  that 
liability  by  merely  taking  a  contract  from  another  to  remedy  the 
nuisance  by  repairs.  The  tenant  cannot,  either  by  reason  of  his 
tenancy  or  by  reason  of  his  contract  to  repair,  be  interposed  between 
the  person  injured  by  the  nuisance  and  the  landlord  liable  there- 
for. Shearm.  &  Bedf.  Neg.,  §  502.  In  Swords  y.  Edgar,  uln  supra, 
the  Court  of  Appeals  of  New  York  disapproyed  of  Pretty  y.  Bnch- 
more,  and  by  a  unanimous  judgment  held  that  a  lessee's  coyenant 
to  repair  would  not  shield  the  lessor  from  liability. 

In  some  cases  knowledge  on  the  part  of  the  lessor,  of  the  exis- 
tence of  the  nuisance  at  the  time  of  the  demise  is  held  to  be  an 
essential  element  of  his  liability.  QwinneH  y.  Earner,  vhi  supra  ; 
State  y.  Williams,  80  N.  J.  L.  102.  A  different  yiew  was  expressed 
by  the  Queen's  Bench  in  Oandy  y.  Jubber,  ubi  supra,  but  as  the 
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pbuntiff  in  that  case,  upon  error  m  the  Exchequer  Chamber,  accep- 
ted a  «M  processus  on  the  recommendation  of  the  court,  the  weight 
of  that  case  may  be  considered  lessened. 

If  such  knowledge  is  an  essential  element  of  the  landlord's  lia- 
biUty,  the  cases  of  Pretty  v.  Brichnore  and  OwmneU  v.  Earner 
ms^j  be  reconciled  with  the  other  cases.  In  the  latter  case  it  appears 
that  the  lessor  demised  m  ignorance  of  the  defect  In  the  former 
case  the  same  ignorance  may  be  inferred. 

But  it  is  unnecessary  to  determine  in  this  case  how  far  a  knowledge 
on  the  landlord's  part,  of  the  ruinous  condition  of  the  premises,  is 
essential  to  be  shown  to  establish  his  liability,  for  it  clearly  appears 
that  defendants,  before  making  Markey's  second  lease,  had  knowl- 
edge of  the  injury  to  plaintiff,  and  of  facts  from  which  it  could  be 
inferred  that  it  proceeded  from  defects  on  Markey's  premises. 

Nor  do  I  perceive  how  the  liability  of  the  landlord  in  such  cases  will 
be  diminished  by  the  fact  that  he  renewed  the  tenant's  lease  with- 
out  retaking  actual  possession.  Such  a  conclusion  would  be  opposed 
to  the  principles  creating  and  goyeming  his  liability.  If  a  nuisance 
is  created  during  a  term  already  existing,  no  liability  falls  on  the 
landlord  pending  that  term,  for  the  reason  that  he  has  no  legal 
means  of  abating  the  nuisance.  He  cannot  enter  upon  his  tenant's 
possession  for  that  purpose,  and  would  be  a  trespasser  if  he  did  so. 
But  when  the  term  expires  his  hght  of  entry  and  power  to  abate  at 
once  arise  and  for  that  reason  a  liability  commences.  If  he  declines 
U>  re-enter  and  abate  the  nuisance,  and  relets  the  premises,  the  lia- 
bility which  arose  at  the  termination  of  the  term  will  be  neither  dis- 
charged nor  evaded.  The  test  of  his  liability  in  such  case  is  his 
power  to  have  remedied  the  wrong.  If  he  has,  but  fails  to  exercise 
such  power  his  liability  remains. 

The  cases  seem  to  be  uniform  in  this  view.  Whatenr.  GUmcester, 
i  Hun,  24;  Rex  v.  Fedley,  ubi  supra  ;  Rich  v.  Basterfield^  4  G.  B. 
782  :  Olafieey  v.  Byr7he,  56  N.  Y  129  ;  a.  c,  15  Am.  Rep.  391.  In 
Oandy  v.  Jubber,  the  landlord  was  held  liable  m  case  of  a  tenancy 
from  year  to  year  which  he  could  have  terminated  by  notice  which 
he  failed  to  give. 

These  considerations  constrain  me  to  conclude  that  the  charge 
was  erroneous  in  the  respect  complained  ol     The  rule  must  there* 
lore  be  made  absolute. 
V0L.LIV  — 15 
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TJnnD  OoicPAMiBs  v.  Wbldov. 

(47M.  J.  Lrw.MO 

O^tuUhiHanal  <cn9 — aAan^«  €f  oorparaie  chtMrUr. 

An  invpeaUhle  rsilroftd  ehaxter  gave  the  power  to  oondemn  luidB,  uid  pto- 
▼ided  for  an  appeal  by  the  land-owner  to  a  oertain  ooort.  HM,  that  a  gen- 
eral statute  Bubetitating  another  oourt  to  which  each  appeal  was  to  be  made 
oonstitationai. 


P  ROC  EEDINOS  to  oondemn  lands.    The  opinion  states  the 

./.  B.  Vrethnburg^  for  plaintiff  in  certiorari. 

Wm.  Brtnim'hofff  oontra. 

Dbpub,  J.  By  an  act  of  the  legislature,  passed  ICarch  9,  ISTT, 
the  legislature  enacted  that  in  all  cases  where  it  is  provided  by  any 
act  of  incorporation  or  law  of  the  State  that  any  owner  of  real 
estate,  land  or  materials  taken  in  pursuance  of  such  act  or  law  may 
appeal  from  the  decision  or  judgment  of  commissioners  appointed 
under  such  act  or  law,  to  the  Oourt  of  Common  Pleas  in  the  county 
where  the  lands  lie,  such  appeal  should  thereafter  be  made  to  the 
Circuit  Oourt  of  such  county,  and  that  such  appeal  might  be  taken 
by  either  party,  reserving  to  either  party  the  right  of  trial  by  jury 
in  such  court.  Rev.  1278.  This  act,  as  a  matter  of  construction, 
would  operate  to  repeal  the  provisions  of  the  charter  of  this  com- 
pany, allowing  an  appeal  to  the  Court  of  Common  Pleas,  and  sub- 
stitute in  its  place  an  appeal  to  the  Circuit  Oourt.  Mech.  Bank  v. 
Bridges,  1  Vroom,  112;  Industrial  Scfwol  v.  Whitehead,  2  Beas. 
290;  State  v.  CkmW  of  Railroad  TaxaHon,  37  N.  J.  L.  228. 
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The  appellant  contends  that  the  act  of  1877  is  unconstitutional 
and  Yoid  as  applied  to  the  company's  charter,  and  is  therefore 
inoperatiTe  to  change  the  forum  of  appeal,  there  being  no  proof  that 
the  company  had  accepted  the  provisions  of  the  act.  The  applica- 
tion for  the  appointment  of  commissioners  was  made  to  a  justice  of 
the  Supreme  Court,  in  compliance  with  the  original  charter,  and 
the  proceedings,  down  to  the  filing  of  the  commissioners'  report, 
were  had  under  that  authority.  In  these  proceedings  the  company 
has  not  in  any  respect  acted  under  or  exercised  any  power  con* 
ferred  by  the  act  of  1877.  There  was  therefore  no  implied  accept- 
ance of  this  act  by  the  company,  nor  does  there  appear  to  have  been 
any  acceptance  of  its  proyisions  by  direct  action  or  otherwise. 

It  was  insisted  by  the  counsel  of  the  prosecutor  that  the  act  of 
1877,  having  given  the  company  a  right  which  it  had  not  before, 
the  right  to  appeal,  was,  in  that  respect,  for  its  advantage,  and  the 
acceptance  of  the  act  would  be  presumed.  I  doubt  very  much  the 
solidity  of  the  position  that  an  amendment  to  a  charter  which  con- 
tains some  feature  advantageous  to  the  corporation  will  be  presumed 
to  have  been  accepted^  in  the  absence  of  proof  that  the  company  m 
some  way  acted  under  it,  as  applied  to  corporations  having  irrepoda- 
ble  charters.  We  prefer  to  place  this  case  on  the  more  stable 
ground  that  the  act  of  1877  wrought  no  change  in  the  company's 
charter  which  was  within  the  constitutional  prohibition. 

The  charter  of  a  corporation  is  a  contract  with  the  State,  and  if 
irrepealable,  is  protected  by  the  same  constitutional  provisions 
which  render  inviolable  contracts  between  individuals;  that  the  leg- 
islature shall  not  pass  any  law  impairing  the  obligation  of  contracts 
or  depriving  a  party  of  any  remedy  for  enforcing  a  contract  which 
existed  when  the  contract  was  made.  The  rules  for  the  construc- 
tion of  these  constitutional  prohibitions,  as  applicable  to  contracts 
between  individuals,  apply  as  well  to  contracts  by  the  State  with 
eorporations  created  under  charters  which  are  irrepealable. 

In  Rader  v.  S.  B.  Road  District,  36  N.  J.  L.  273,  the  legislature 
projected  a  plan  of  public  improvement,  and  created  a  special 
municipal  body  as  a  corporation  to  contract  for  and  execute  the 
work,  and  make  assessments  to  provide  the  means  of  payment. 
This  corporation  made  a  contract  with  a  contractor  to  perform  part 
of  the  work.  Subsequently  the  legislature  extinguished  the  original 
corporation  and  submitted  in  its  place  another  municipal  body  with 
exactly  the  same  functions  and  powers,  and  imposed  npon  it  the 
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obligation  to  perform  the  contracts  of  its  predecessors.  The  con- 
tractor brought  suit  on  his  contract  against  the  original  corporation^/ 
and  contended  that  the  repealing  act  either  impaired  the  obligation 
of  his  contract  or  deprived  him  of  a  remedy  upon  it  which  he  had 
when  the  contract  was  made,  and  was  therefore  unconstitational 
and  void.  This  court  held  otherwise^  and  decided  that  the  repeal- 
ing act  was  constitutional;  that  it  was  competent  for  the  legislature 
to  change  the  form  and  mode  of  procedure  for  the  enforcement  of 
the  contract,  proyided  that  no  substantial  right  of  the  contracting 
party  was  impaired.  To  the  same  effect  is  Munday  y.  Rahway,  43 
N.  J.  L.  338;  B.  c,  44  N.  J.  L.  395.  A  subscription  to  the  stock  of 
a  corporation  is  a  contract  of  the  subscriber  with  the  corporation 
then  existmg.  This  contract  is  not  abrogated  by  a  subsequent 
change  m  the  name  of  the  corporation  by  legislatiye  authority. 
D.  A  A.  R.  R.  Co.  y.  Irick,  23  N.  J.  L.  321.  The  legislature  does  not 
impair  the  obligation  of  a  contract  by  limiting  or  altering  the 
modes  of  proceeding  for  enforcing  it,  proyided  that  the  remedy  be 
not  withheld  or  embarrassed  with  conditions  or  restrictions  which 
impair  the  yalue  of  the  right.  The  legislature  may  change  the 
remedy,  proyided  no  substantial  right  secured  by  the  contract  is 
impaired.  Tennessee  y.  Sneed,  96  U.  S.  69;  l^ith  Carolina  y. 
Oaittard,  101  IT.  S.  433-439;  Morawetz  Corp.,  §  448.  These 
pnnciples  are  applicable  to  the  case  in  hand.  The  original  charter 
of  the  company  gave  the  land  owner  the  same  right  of  appeal  as 
the  act  of  1877  did,  and  the  right  of  either  party  to  trial  by  jury 
giyen  by  the  charter  is  retained  in  the  subsequent  act  The  only 
change  that  was  made  was  in  the  mode  of  procedure — in  the  forum 
in  which  the  appeal  should  be  tried.  Railroad  Co.  y«  Heeht,  95 
TJ.  S.  168,  is  a  precedent  quite  in  point.  There  the  company  had 
a  charter  which  proyided  that  process  against  the  company  should 
be  served  on  the  president  in  a  particular  manner.  A  subsequent 
act  proyided  that  process  against  corporations  might,  in  certain 
contingencies,  be  served  on  the  clerk  of  the  company.  The  pro- 
cess  in  the  case  was  served  on  the  clerk,  and  the  company  contended 
that  that  service  was  illegal,  for  the  reason  that  the  later  act  impaired 
the  contract  in  the  company's  charter.  The  court  held  the  service 
to  be  good,  and  that  a  statute  which  prescribed  a  mode  of  service 
on  a  corporation,  different  from  that  provided  for  in  a  charter  previ- 
ously granted  to  a  particular  company,  did  not  impair  the  obligation 
of  the  contract  between  such  company  and  the  State.     The  State 
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may,  without  yiolating  this  constitutional  provision,  change  the 
mode  of  taking  lands,  transfer  the  duty  of  assessing  the  dainages 
from  one  tribunal  to  another,  give  a  right  of  appeal,  and  extend  the 
time  within  which  claims  for  damages  may  be  made.  Pierce  Bail- 
roads,  451. 

Without  adverting  to  the  line  of  cases  which  discuss  the  right  of 
the  State  to  exercise  governmental  and  police  powers  over  corpora- 
tions having  irrepealable  charters,  enough  has  been  said  to  show 
that  the  statute  in  question  was  a  valid  exercise  of  legislative  power 
as  applied  to  this  company's  charter. 

The  appeal  was  improperly  taken  to  the  Oonimon  Pleas,  and 
should  have  been  dismissed* 


KlVDALL  y.    GiTY  OOUKOIL  OV  OaICDBV* 

(4TM.  J.  L«w,a4.) 

MunMpal  earporation — teaUnff  m&mber§  ofeawnML 

A  dtj  eoonell,  having  ezclosive  power  to  Jndge  of  the  election  and  qnalUlea* 
tions  of  Its  members,  having  onoe  seated  a  member  after  an  Inveatigation,  oaa- 
not  Qzder  a  second  inyestigation.* 

CBBTIOBAEI  to  review  proceedings  of  a  common  council  in 
regard  to  election  of  a  councilman.     The  opinion  states  the 
point. 

C.  T.  Bsedy  for  prosecutor. 

J.  WxOard  Morgan,  for  defendants. 

ScuDDBB,  J.  By  the  charter  of  the  city  of  Gamden,  Pamph. 
Laws  of  1871,  224,  §  26,  the  city  council  ''shall  be  the  sole  judge 
of  the  election  returns  and  qualifications  of  its  own  members,  and 
keep  a  journal  of  its  own  proceedings."  This  section  constitutes 
the  council  both  a  board  of  canvassers  to  inspect  the  returns  of  the 
election  boards,  and  also  a  tribunal,  that  on  a  sufficient  showing  of 
probable  fraud  or  irregularity,  may  order  a  recount  of  votes,  hear 
evidence  applicable  to  the  points  in  dispute,  and  determine  who  is 
entitled  to  be  seated  as  a  member.     State  v.  Rahway,  4  Vroom,  111. 

*  To  same  effect,  Coogan  v.  Bofbaur,  Conn.  Sap.  Ct* 
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But  this  council,  like  all  other  special  statutory  tribunals,  is 
subject  to  the  supervisory  jurisdiction  of  this  court  when  it  departs 
from  or  exceeds  the  express  terms  of  the  power  given  in  the  charter. 
It  was  a  mistake  made  in  the  argument  of  counsel  when  he  claimed 
the  same  exclusive  authority  for  a  city  council  having  a  charter  like 
this  as  that  exercised  by  Congress  or  the  legislatures  of  our  States. 
They  are  co-ordinate  branches  of  the  government  under  the  Consti- 
tution, and  cannot  be  controlled  by  the  judiciary  in  the  discharge 
of  their  appropriate  functions.  The  Constitution  has  divided  the 
powers  of  government  into  distinct  departments,  and  cautiously 
provided  for  their  independent  exercise.  It  has  expressly  forbidden 
any  person  belonging  to  or  constituting  one  of  these  departments 
from  exercising  any  of  the  powers  properly  belonging  to  either  of 
the  others,  except  as  expressly  mt>vided  in  the  Constitution  itself. 
These  are  the  words  of  the  couR  in  SkUe  v.  OovemoTy  1  Dutcher, 
331.  But  municipal  bodies  have  only  such  powers  as  are  given 
them  by  the  legislature,  and  in  the  exercise  of  these,  have  not  the 
independent  authority  to  act  without  control  by  the  court  which 
belongs  to  the  legislative  branch  of  State  government.  How 
far  they  will  be  controlled  in  the  exercise  of  this  particular 
power  given  to  a  common  council,  to  judge  of  the  election  and 
qualification  of  its  members,  it  is  said,  depends  on  the  exact 
language  in  which  the  provision  is  couched,  viewed  in  the  light 
of  the  general  laws  of  the  State  on  the  subjects  of  contested 
elections  and  quo  foarraiUo.  1  DiU.  Mun.  Corp.,  §  202.  It 
may  constitute  a  cumulative  or  primary  tribunal  merely,  or  it 
may  have  the  provision  that  council  shall  have  the  sole  or  final 
power  of  deciding  elections.  But  whatever  may  be  the  extent  or 
limitation  of  the  authority  given,  it  is  the  province  of  this  court  to 
see  that  no  arbitrary  act  is  done,  under  the  guise  of  legislative  sanc- 
tion, to  deprive  citizens  of  their  right  of  representation,  or  to  unseat 
a  candidate  who,  by  the  power  and  final  tribunal,  has  been  adjudged 
to  be  duly  elected.  Giving  therefore  to  these  words  of  the  charter 
all  that  is  claimed  for  them,  that  they  constitute  the  council  the 
sole  and  final  judge  of  this  election,  the  question,  beyond  that,  pre* 
sented  in  this  case  is  whether,  having  once  decided  that  a  member 
has  been  regularly  elected,  under  the  ordinary  proceedings  for  try- 
ing this  issue,  the  common  council  of  Camden  may  again  put  him 
on  trial,  not  only  once,  but  as  often  as  changes  occur  in  the  mem- 
bership which  wiU  render  it  easy,  by  personal  or  partisan  pref  erenoe. 
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to  sobetitute  his  opponent.  It  may  be  that  in  this  case,  as  appears 
by  the  depositions  of  the  contestant  and  of  the  two  minority  mem- 
bers of  the  committee,  that  he  was  refused  a  reconnting  of  the 
ballots  by  the  action  of  a  majority  of  the  committee,  and  that  this 
was  cansed  by  their  political  hostility,  but  the  committee  reported 
to  the  council  that  in  their  judgment  he  showed  no  good  cause  for 
a  recounting,  and  after  hearing  the  report  was  accepted,  and 
Kendall  was  seated  and  adjudged  to  be  elected. 

It  is  still  further  insisted,  that  admitting  the  power  of  council 
thus  to  act,  it  was  subject  to  the  right  of  reconsideration,  and  that 
like  all  deliberative  assemblies,  the  common  council  had  this  right. 
The  case  of  State  y.  Foster,  7  N.  J.  L.  101,  cited  as  an  authority  for 
this  position,  suflSciently  illustrates  it  In  joint  meeting  of  the 
legislature,  on  a  Yote  for  a  clerk  of  the  Court  of  Common  Pleas, 
one  candidate  had  a  majority  of  the  ballots  cast;  before  the  result 
was  announced,  another  balloting  was  ordered  by  the  joint  meeting, 
with  a  different  result,  electing  another  person.  It  was  on  quo 
warranto  decided  that  the  meeting  had  the  riglit  to  reconsider  as 
often  as  they  thought  proper,  during  the  session,  and  it  was  the 
result  only  that  would  be  considered  as  their  final  action.  In  Lanfz 
T.  HighUtovon,  46  N.  J.  L.  102,  107,  it  was  said  that  a  common 
council  cannot  review  its  action,  in  granting  license,  at  a  subsequent 
meeting,  where  there  is  no  reconsideration  of  that  action  during 
the  session,  on  the  ground  that  there  was  error  in  law  or  fact, 
unless  the  power  of  revocation  is  conferred  by  the  legislature.  In 
the  present  case  the  common  council  took  no  proceedings  to  recon- 
sider or  change  their  action  until  a  year  after  their  decision  had 
been  given;  and  when  nine  new  members  were  introduced,  with  the 
hope  of  a  better  result,  the  former  contestant  renewed  his  protest* 
The  impolicy  of  permitting  such  efforts  to  unseat  members  of  a 
municipal  body  when  the  election  of  new  members  makes  it  feasable, 
because  of  the  increased  bitterness  of  partisan  strife  and  personal 
feeling,  that  must  be  excited,  makes  it  desirable  that  some  remedy 
shall  be  found,  if  possible  to  prevent  them.  It  does  not  seem  to 
me  to  be  diflScult  in  this  case  to  indicate  the  remedy  and  the  reasons 
for  it.  The  resolution  of  the  council,  appointing  a  committee  to 
investigate  again  the  right  of  the  present  incumbent,  Kendall,  to 
his  seat  is  not  a  mere  attempt  at  reconsideration,  by  a  legislative 
body,  of  its  own  action,  but  it  is  in  effect  an  appeal  to  another 
tribunal  composed  of  different  members.     The  true  construction 
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of  the  clause  in  the  charter  making  the  common  council  the  aole 
judge  of  the  election  and  qualifications  of  its  members  does  not  call 
for  such  appeal,  but  makes  the  one  adjudication  final  as  to  them- 
selves  and  to  their  successors  in  ofSce.  In  HadUy  y.  Mayor,  eic^  of 
Albany,  33  N.  Y.  603,  the  common  council  having  canvassed  the 
returns  and  determined  and  declared  the  result  in  an  election  of 
mayor  of  the  city,  and  made  another  canvass  at  a  subsequent  day 
with  a  different  result,  the  court  said,  that  having  once  legally  per- 
formed the  duty  imposed,  the  power  of  the  council  was  exhausted, 
and  they  had  no  right  to  reverse  their  former  decision  by  making  a 
different  determination.  A  like  ruling  is  found  in  Morgan  v. 
QtMckenbushy  22  Barb.  72,  78.  Whether  acting  as  canvassers  of 
returns  or  as  a  special  tribunal  to  examine  the  whole  subject  of  the 
election  by  going  behind  the  returns  and  determining  who  has  been 
legally  elected  by  the  ballots  cast,  a  common  council,  having  once 
examined  and  decided  the  question,  can  take  no  step  further  to 
reverse  its  action  at  a  subsequent  meeting,  and  certainly  not  when 
after  the  lapse  of  a  year,  new  members  have  been  brought  in  to 
change  its  form  and  opinion. 

However  worthy  of  condemnation  the  action  of  the  former 
council  may  have  been  in  refusing  the  recount,  if  good  cause  were 
shown,  and  there  does  appear  some  ground  for  suspecting  that 
they  were  actuated  by  prejudice  rather  than  a  fair  judgment,  there 
is  no  power  found  in  the  charter  to  review  and  correct  their 
determination.  The  resolution  passed  March  14,  1884,  appoint- 
ing a  committee  to  investigate  the  former  contestant's  petition  and 
claim  to  the  seat  of  the  prosecutor  in  council,  is  ultra  vires  and 
void.  It  necessarily  subjects  the  incumbent  to  loss  and  expense  in 
preparing  his  defense,  and  not  to  a  mere  contingent  injury  depend- 
ing on  the  result  of  the  investigation.  It  is  an  oppressive  act, 
attempted  by  a  municipal  body  beyond  its  corporate  power,  involv- 
ing pecuniary  loss  to  the  prosecutor,  and  he  need  not  wait  therefore 
until  there  is  a  final  order  or  judgment  in  the  case,  but  may  stop 
it  at  its  inception  by  a  writ  of  certiorari. 

The  resolution  and  all  proceedings  under  it  are  set  aside  with- 
out costs. 

JudgmmU  remanded. 
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of  vent  hj  a  landlord  of  a  tenant  holding  over  does  not  ooawrt  III* 
tenancjr  into  one  from  year  to  year. 

T\ISPOSSESSIOM  proceedings.     The  opinion  states  the  oaoe. 

Woodbridge  Sirong  d  iSans,  for  plaintiff. 

Khapp,  J.  The  writ  in  this  case  brings  proceedings  dispossess- 
ing a  tenant  nnder  the  landlord  and  tenant  act.  Points  are  raised 
touching  the  jurisdiction  of  the  justice  who  tried  the  cause;  also 
the  validity  of  the  judgment  rendered. 

The  first  reason  for  rerersal  assigned  is  that  the  affidavit  filed 
with  the  justice  shows  a  tenancy  from  month  to  mouthy  not 
terminated  by  legal  notice.  The  affidavit  sets  forth  that  the 
claimant  let  and  rented  the  premises  claimed,  in  November,  1882, 
to  the  tenant  for  the  term  of  one  month,  at  the  rent  of  $10,  to  be 
paid  in  advance.  The  tenancy  described  terminated  by  efflux  of 
time  without  notice  after  the  month  expired  for  which  the 
premises  were  rented.  The  tenant  w;a8  in  thereafter  by  sufferance, 
and  although  he  remained  in  possession  for  two  years  paying  no 
rent,  his  possession  was  a  continued  wrong-doing  unless  the  land- 
lord gave  to  it  his  consent,  manifested  by  some  act  or  declaration 
proving  or  tending  to  prove  such  a  state  of  mind.  Decker  v.  Adams 
12  N.  J.  It,  W;  Moore  v.  Moore,  41  N.  J.  L.  515. 

It  is  said  that  the  status  of  the  tenant  has  been  changed  by 
such  consent  of  the  landlord,  so  that  he  now  holds  possession  by 
^uch  tenure  as  could  be  terminated  only  by  notice,  and  that  this 
appears  in  the  affidavit  filed  with  the  justice.  The  affidavit 
had  annexed  to  it  the  following  notice  which  was  served  upon  the 
tenant  September  3,  1884:  '^  Ton  are  hereby  notified  to  pay  to  me 
the  sum  of  $220,  rent  due  me  for  the  use  of  the  house  and  lot  rented 
by  you  of  me  and  now  occupied  by  you,  situated  on  the  south  side 
of  Oity  alley,  near  Somerset  street,  New  Brunswick,  New  Jersey, 
and  yon  are  required  to  pay  said  rent  in  three  days  from  the  date 
of  service  or  to  deliver  possession  of  I9aid  premises  to  me.'' 
VouLIV  — 16 
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The  question  here  is  whether  the  fact  of  such  notice  bein^^ 
serred  upon  one  holding  over  after  a  definite  term  has  ended  proves 
unequivocally  his  assent  to  the  continuance  of  the  tenant  in 
possession,  so  as  to  convert  the  estate  at  sufferance  to  a  tenancy  at 
will  or  from  year  to  year.  The  receipt  of  rent  by  the  landlord  from 
one  so  holding  over,  or  distraining  for  it,  indicates  with  certainty 
a  design  to  continue  the  relation  of  landlord  and  tenant,  and  & 
tenancy  from  year  to  year  or  at  will  may  arise.  Following  a 
letting  for  a  month,  the  tenancy  would  be  from  month  to  month, 
and  notice  for  a  month  in  such  case  would  be  required  to  determine 
the  term.     Steffens  v.  Earl,  40  N.  J.  L.  128;  s.  c,  29  Am.  Bep.  214^ 

Other  circumstances  have  been  taken  as  evidence  of  more  or  less 
strength  in  determining  this  question  which  is  one  of  facL  But 
it  is  the  consent  of  the  parties,  express  or  implied,  to  create  a  new 
tenancy  which  is  to  be  sought  after  in  the  circumstances  which  are 
appealed  to  to  convert  the  wrong-doer  into  a  lawful  holder.  The 
notice  referred  to  above  was  not  essential,  nor  is  it  relied  upon  in  this 
case  as  necessaiy  to  the  claimant's  right  to  recover  possession,  but  it 
is  in  the  iEiffidavit,  and  if  it  discloses  the  fact  of  consent  so  clearly  that 
we  must  regard  it  as  established  here,  then  the  aflBdavit  should  fur- 
ther have  disclosed  notice  to  terminate  the  uncertain  tenancy  in  order 
to  give  the  justice  jurisdiction.  The  notice  produced  on  the  trial  of 
the  cause  undoubtedly  would  have  been  competent  evidence  before 
the  justice  on  the  question  of  consent,  but  that  it  in  itself  contained 
such  proof  of  the  fact  as  to  overturn  the  theory  upon  which  the  claim- 
ant proceeded,  namely,  as  against  a  tenant  holding  over,  I  am  unwill- 
ing to  admit.  No  one  doubts  that  had  the  proceedings  been  insti- 
tuted at  any  time  before  service  of  such  notice  the  tenant  must 
have  been  ousted  as  a  wrong-doer. 

At  common  law  one  in  by  sufferance  through  the  laches  of  the 
landlord  was  not  liable  for  rent.  The  demand  was  for  rent  at  the 
rate  agreed  for  the  month  of  leasing.  It  certainly  could  not  with- 
out the  assent  of  him  who  was  in  possession,  bind  him  to  a  con- 
tinuance of  the  terms  of  the  original  lease.  Doubtless  it  was  aa 
option  given  to  him  to  pay  his  long  arrears  and  continue  the  ten- 
ancy, but  he  did  not  accept  it  and  I  do  not  think  we  are  to  conclude 
as  matter  of  law,  that  the  landlord,  by  that  rejected  offer,  has  put 
it  in  the  power  of  the  wrong-doer  to  say  he  is  now  a  tenant,  and 
thereby  further  postpone  the  landlord's  right  of  re-entry.  After 
two  years'  possession  of  the  defendant's  property  without  any 
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nmimenitioii  the  owner  says  to  the  trespasser,  ^'  Pay  me  or  go  out' 
He  does  neither,  but  asserts  that  in  law  this  shows  the  intention  of 
the  landlord  to  condone  his  wrong  and  giye  him  lawful  tenure  for 
an  indefinite  term.  It  may  be  evidence  which  the  justice  might 
consider  under  a  plea  of  consent  to  his  possession  but  neither  there 
nor  here  is  it  by  any  means  condusiTe  of  the  fact 

[Minor  matters  omitted.] 

The  judgment  of  the  justice  thi^t  the  costs  be  levied  of  the  gooda 
and  chattels  of  any  person  or  persons  in  possession  was  .irregular 
and  wrong,  but  it  is  severable  from  the  other  part  of  th^  judgment, 
and  it  may  be  reversed  as  to  that  But  the  rest  of  the  judgment  it 
affirmed,  withi»Bts. 

JudgmmU  afirwmL 


Hxir  YoBK,  Lan  Bed  avb  Wssexbv  Bauwat  OonPAnrT. 

Habivg. 

ifi  V.  J.  Lnr,  m^ 

nUFEICUfiNTLY  reported,  62  Am.  B^  8S& 


FkBOH  V.  Yawosl 

m  M.J.  IMW,  ISTJ 

After  a  nole  bad  fallen  due,  the  def endantB  aigiied  it  under  the  maker,  to  iai 
dace  the  payee  to  hold  it  and  extend  the  time  of  payment.  EM,  tluit  thej 
wefeUaUe. 

EfiBOB  to  the  Supreme  Court    Action  on  a  note.    The  opinioa 
states  the  case.    The  plaintiff  had  judgment  below. 

J,  A.  Fnch  and  A.  A.  Cflark,  for  plaintiffs  in  error. 
A  A*  FluA,  lor  defendant  in  eiror. 
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Seed,  J.  This  writ  brings  up  a  judgment  upon  a  verdict  taken 
in  the  Hunterdon  Oirouit.  The  action  was  against  the  pUuntifb 
in  error  upon  a  note,  of  which  the  following  is  a  copy: 

"  Olihtok,  Apra  16,  186a. 
"  Six  months  after  date  I  promise  to  pay  Wm.  H.  Yawger,  or 
bearer,  the  sum  of  two  hundred  dollars,  without  de&lcation  or  dis- 
count^ for  value  received,  with  interest  from  date. 

''  Geobob  M.  Fbboh, 

"  Jko.  a.  Frech, 

'*  Geo.  M.  Fbbgh,  Jr.** 

It  appeared  at  the  trial  that  the  note  was  originally  signed  by 
George  M.  Freeh.  About  April  1, 1880,  the  names  of  the  plaintifb 
m  error,  John  A.  and  George  M.  Frech,  Jr.,  were  by  them  signed 
thereto.  Both  George  M.  Frech,  the  maker,  and  William  M. 
Yawger,  the  payee,  are  dead.  At  the  close  of  the  plaintiff's  case, 
a  nonsuit  was  moved  and  refused.  Error  is  assigned  upon  the 
exception  sealed  to  this  ruling.  The  contention  now  is  that  the 
defendants  below  were  not  fixed  with  a  liability  to  pay  the  said  note 
by  any  thing  appearing  in  the  testimony  delivered  in  the  cause. 
It  is  insisted  that  there  was  a  failure  to  show,  first,  that  there  was 
any  consideration  moving  to  them  for  their  signatures,  and  secondly, 
that  their  contract  was  evidenced  by  no  writing  which  would  satisfy 
the  statute  of  frauds. 

In  regard  to  the  first  objection  it  is  sufficient  to  remark  that  the 
evidence  relative  to  the  consideration  is  sufficient  for  the  jury  to 
have  drawn  a  conclusion  therefrom  that  the  signing  of  the  note  by 
the  plaintiffs  in  error  was  induced  by  a  promise  on  the  part  of  the 
payee  and  holder  of  the  note  to  retain  the  same  in  his  own  hands, 
and  to  give  further  time  to  the  maker.  Either  of  these  was  a 
sufficient  consideration  to  support  the  contract  entered  into  by  John 
and  George  Freeh. 

It  is  secondly  insisted  that  the  contract  of  these  parties  was  a 
guaranty  of  the  debt  of  their  father,  and  that  the  fact  that  they 
wrote  their  names  underneath  the  name  of  the  maker,  long  after 
the  execution  and  maturity  of  the  note,  is  not  a  written  guaranty. 
Had  the  names  of  the  plaintiff  in  error  been  signed  to  the  paper 
before  maturity  it  could  with  no  reason  be  pretended  that  they  did 
not  enter  into  a  clearly  defined  written  contract  to  pay  money  at  a 
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eertain  time.  Bnt  it  is  said  that  from  the  fact  of  its  appearing, 
that  at  the  time  of  the  signatnre  the  note  had  already  matured,  it 
apjiears  that  their  promise,  so  far  as  it  was  evidenced  by  the  writing 
itself,  was  to  pay  at  an  impossible  time.  It  is  no  objection  to  the 
validity  of  a  note  that  it  has  no  time  of  payment  mentioned.  It 
is  payable  on  demand.  Thompwm  y.  K$teham,  8  Johns.  189;  s.  c, 
5  Am.  Dec.  832;  Whilloeh  v.  Undmtoood,  2  B.  &  0.  157;  Finer  y. 
Clanf,  17  B.  Monr.  668. 

The  negotiation  of  a  note  after  maturity  is  equivalent  to  the 
ffisuance  of  a  note  payable  on  demand.  This  is  the  extent  of  an 
indorser's  liabihty  who  places  his  name  upon  papei  after  maturity. 
Berry  v.  RMnson,  9  Johns.  121 ;  Bishop  y.  Dexter,  2  Conn.  419; 
Patterson  y.  Todd,  18  Penn.  St.  426 ;  Chitty  Bills,  §  216.  And 
from  all  analogous  instances  of  the  signing  of  commercial  paper 
after  maturity,  the  contract  of  these  parties  must  be  esteemed  as 
the  execution  of  a  note  payable  upon  demand. 

But  it  may  be  said  that  this  efFect  of  the  signature  is  the  result 
of  the  application  of  the  usages  peculiar  to  the  law  merchant  and 
is  not  the  written  expression  of  the  parties,  and  so  does  not  amount 
to  a  writing  within  the  purview  of  the  statute  of  frauds.  If  how- 
ever it  be  admitted  that  this  construction  of  the  contract  into  which 
these  parties  entered  is  the  result  of  the  application  of  the  princi- 
ples of  the  law  merchant,  and  is  not  merely  the  construction  which 
is  always  given  to  any  agreement  to  do  an  act  where  none  or  a  past 
date  is  mentioned,  yet  this  admission  does  not  aid  the  plaintiffs  in 
error.  For  it  cannot  be  doubted  that  to  the  class  of  collateral  agree- 
ments, in  which  by  the  law  merchant  a  signature,  from  its  position 
and  surrounding  circumstances,  implies  a  completed  contract,  the 
statute  of  frauds  does  not  apply. 

Thus  Chitty,  speaking  of  bills,  remarks  that  this  security  is  in 
some  respects  preferable  to  many  others  of  a  more  formal  nature. 
For  says  he,  each  of  the  parties  to  a  bill,  by  merely  writing  his 
name  upon  it  as  drawer,  acceptor  or  indorser,  thereby  guarantees 
the  due  payment  of  it  at  maturity,  and  the  consideration  in  respect 
of  which  he  became  a  party  to  it  can  rarely  be  inquired  into ; 
whereas  in  the  case  of  an  ordinary  guaranty,  the  statute  against 
frauds  requires  the  consideration  to  be  expressed,  and  other  matters 
of  form  which  frequently  render  an  intended  guaranty  wholly 
inoperative. 

So  Mr.  Throop,  in  speaking  upon  this  subject,  observes  that  it 
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18  well  settled  that  in  the  absence  of  a  statute  requiring  an  accept- 
ance  of  a  bill  of  exchange  to  be  in  writing,  a  verbal  acceptance 
will  bind  the  cases  so  holding  ignoring  altogether  the  statute  of 
frauds.  Many  other  still  more  unequiyocal  instances  of  liabilitieB 
created  by  the  mercantile  law,  which  are  daily  enforced  by  the  courts 
in  direct  conflict  with  the  provisions  of  the  statute  of  frauds,  may 
be  suggested.  For  instance,  that  of  an  accommodation  indorser 
particularly  of  an  unaccepted  bill  of  exchange.  Throop  Validity 
of  Verbal  Agreements,  §  6. 

The  following  authorities  are  grounded  obviously  on  the  non- 
applicability  of  the  statute  to  contracts  which  arise  by  the  usages 
of  the  law  merchant :  2  Dan.  Neg.  Inst.  777  ;  Leonard  v.  Mason, 
1  Wend.  521 ;  Oakley  v.  Boorman,  21  Wend.  588 ;  Spaulding  v. 
Andrews,  48  Penn.  St.  411,  and  other  cases  cited  by  Mr.  Throop  at 
section  86  of  his  work. 

In  any  aspect  in  which  the  liability  of  the  plaintiils  in  error  can 
be  viewed,  I  think  there  was  a  case  for  the  jury,  and  the  action  of 
the  trial  justice  in  refusing  to  nonsuit  was  correct. 

Judgment  should  be  affirmed. 

Judgmont  affirmed. 

For  affirmance — The  Ghanobllob,  Dbpuk,  Kkapp,  Haoib» 
Bbbd,  Scuddbb,  Vak  Syokbl,  Bbowk,  Oolb,  WnrrAKBB. 

For  rwersal  —  Dixov,  Pabkbb,  Fatbbson. 


Kbw  Yobk»  Lakb  Ebib  and  Wbsibbv  Bailboad  OoMPAjrr  t. 

STBIKSBBinrBB. 

(47  If.  J.  IAW«  m.) 

IfegUgenee  — imptUaUe — nuuter  a$id  sentuU. 

Where  a  poasenger*  by  a  coach  hired  with  the  driver  for  a  partioalar  Jofiimcj,  is 
injured  by  a  collision  with  a  railroad  train,  caused  bj  the  concurring  negli- 
gence of  the  company  and  the  driver,  the  negligence  of  the  driver  is  not  to 
be  imputed  to  the  passenger.    (See  noie^  p.  185.) 

ERROR  to  the  Supreme  Court    Action  for  personal  injury  by 
negligence.    The  opinion  states  the  case.    The  defendant  had 
judgment  below. 
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CI  ParheTf  for  plaintiff  in  error. 
Vr^dmiburgh  S  Oarreimm,  contra. 

DxpuBy  J.  The  exception  taken  to  the  refnsal  to  nonsuit 
presents  the  same  questions  that  are  raised  by  the  exceptions  to 
the  charge  and  the  refusals  to  charge.  The  defendant's  counsel 
requested  the  court  to  instruct  the  jury  that  there  was  negligence 
on  the  part  both  of  the  plaintiff  and  of  the  driver  of  the  coach, 
oontributing  to  the  accident,  which  would  preclude  the  plaintiff 
from  a  recovery  The  judge  charged  that  if  the  plaintiff  himself 
was  negligent  and  his  negligence  contributed  to  the  injury,  there 
could  be  no  recovery.  He  refused  to  charge,  as  a  question  of  law, 
that  there  was  such  contributory  negligence  on  the  plaintiff's  part 
apparent  in  the  case  as  would  prevent  the  plaintiff  from  maintain- 
ing his  action.  Tliis  ruling  was  correct;  for  where  it  is  a  fairly 
debatable  question  upon  the  evidence,  whether  there  was  negligence 
in  the  plaintiff  which  contributed  to  the  injury,  the  question  is 
one  for  the  jury.  The  court  cannot  decide  that  proposition  as  a 
question  of  law  unless  the  plaintiff's  contributory  negligence  clearly 
appears.  Fenn.  R,  Oo.  v.  MaiiAews,  36  N.  J.  L.  531;  Del,  Lack,  dt 
Western  R.  Co.  v.  Toffey,  88  N.  J.  L.  525;  Pmn.  R.  Oo.  v.  RighUr, 
41^  N.  J.  L.  180.  The  testimony  on  that  subject  was  not  such  that 
tiie  judge  could  say  that  there  was  contributory  negligence  as  a 
legal  inference  from  undisputed  facts. 

The  judge  also  refused  to  charge  that  the  negligence  of  the 
driver  of  the  coach  was  imputable  to  the  plaintiff,  and  did  not 
submit  the  question  of  the  driver's  n^ligence  to  the  jury.  This 
judicial  action  was  based  upon  the  theory  that  the  driver  was 
neither  the  servant  of  the  plaintiff,  nor  was  the  latter  in  law  so 
identified  with  the  driver  that  the  driver's  negligence  would  pre* 
vent  the  plaintiff's  recovering  for  injuries  received  from  the 
defendant's  negligence. 

It  is  clear  that  the  plaintiff  and  the  driver  of  the  coach  did  not 
hold  to  each  other  the  relation  of  master  and  servant.  Quarman  v. 
Burnett^  6  M.  &  W.  499,  is  directly  upon  that  point.  This  sub- 
ject came  before  the  English  courts  in  the  earlier  case  of  Laughm' 
V.  Painter,  5  B.  &  G.  547.  In  that  case  the  owner  of  a  carriage, 
having  occasion  to  use  it,  hired  of  a  stable-keeper  a  pair  of  horses 
to  draw  it,  the  stable-keeper  furnishing  the  driver.     The  driver. 
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by  negligent  Gonduct  m  driTing  tlie  carriage,  ran  against  and 
injured  a  horse  belonging  to  a  third  person.  The  latter  sued  the 
owner  of  the  carriage  for  the  injury.  At  the  trial  Abbott,  G.  J., 
nonsuited  the  plaintifF,  and  the  nonsuit  was  sustained  in  banc  by 
an  equally-diTided  court,  Abbott,  C.  J.,  and  Littledale,  J., 
holding  the  nonsuit  to  be  right;  Bailt  and  Holboyd,  JJ., 
dissenting. 

In  Laugher  v.  Pointer  all  the  judges  agreed  that  the  defendant'^ 
liability  for  the  negligent  acts  of  the  driver  could  arise  only  from 
the  relation  of  master  and  seryant,  and  the  dissenting  judges 
placed  their  opinions  on  the  ground  that  the  defendant  had 
assumed  that  relation.  Finally  the  question  was  set  at  rest  by 
Quarman  y.  Burnett  In  that  case  the  defendants  kept  a  carriage- 
and  were  accustomed  to  hire  horses  and  a  coachman  of  a  job 
mistress  for  a  day  or  a  drive,  for  which  the  job  mistress  charged 
and  received  a  certain  sum.  The  defendants  generally  had  the 
same  horses  and  always  the  same  coachman.  The  coachman  waa 
regularly  in  the  employ  of  the  job  mistress  and  received  from  her 
regular  weekly  wages.  The  defendants  paid  him  two  shillings  for 
each  drive  as  a  gratuity,  and  had  provided  a  livery  hat  and  a  coach- 
man's coat,  which  he  wore  when  driving  for  them  and  took  off  on 
his  return  to  the  defendant's  house,  where  the  hat  and  coat  were 
hung  up  in  the  passage.  He  had  driven  the  defendants  out  one 
day  and  on  his  return,  after  the  defendants  alighted  from  the 
carriage,  he  left  the  horses  and  carriage  unattended,  to  go  into 
the  defendants'  house  to  leave  the  livery  h^it.  The  horses  set  off 
whilst  the  driver  was  so  occupied,  and  ran  against  the  plaintiff's 
chaise,  threw  him  out  and  seriously  injured  him,  and  damaged  the 
chaise.  In  a  suit  against  the  owners  of  the  carriage  for  these 
injuries,  the  plaintiff  had  a  verdict|  which  was  set  aside  for  the 
reason  that  the  driver  was  not  the  servant  of  the  defendants  but 
was  the  servant  of  the  job  mistress,  and  that  the  latter  alone  was 
responsible  for  his  negligent  acts. 

Quarman  v.  Burnett  was  decided  very  much  upon  the  reasoning 
of  Abbott,  G.  J.,  and  Littledale,  J.,  in  Laugher  v.  Pointer y  and 
has  been  regarded  as  settling  the  law  in  the  English  courts,  that 
the  hiring  of  horses  to  be  driven  by  a  driver  regularly  in  the 
employ  of  the  person  from  whom  the  horses  are  hired  does  not 
create  the  relation  of  master  and  servant  between  the  hirer  and 
driver,  from  which  a  liability  for  the  driver's  negligence  would 
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In  the  latest  case  in  the  English  courts,  in  which  the  subject 
considered,  Quarman  v.  Burnett  was  approved  and  foUowed. 
Jones  Y.  Oorporaium  of  Litmrpool,  14  Q.  B.  Div.  890. 

But  it  is  contended  by  the  plaintiff  in  error  that  although  the 
hiring  of  a  coach  and  driyer  for  a  journey  would  not  create  the 
relation  of  master  and  servant,  so  as  to  make  the  hirer  responsible 
to  third  persons  in  an  action  for  an  injury  caused  by  the  negligent 
conduct  of  the  driver,  yet  the  hirer  of  the  coach  is  so  identified 
with  the  driver  in  the  prosecution  of  the  journey  that  the  latter's 
negligence  will  be  imputed  to  the  hirer  as  contributory  negligence 
to  bar  him  from  the  right  of  suit  against  third  persons  for  injuries 
sustained  by  their  negligence.  To  maintain  this  contention  7%ora- 
ffood  V.  Bryan,  8  C.  B.  114,  is  relied  on. 

In  Tkorogood  v.  Bryan,  the  deceased,  for  causing  whose  death 
the  suit  was  brought,  was  a  passenger  in  an  omnibus  owned  by 
one  B.  The  defendant  was  the  owner  of  another  omnibus  running 
on  the  same  line.  The  deceased,  while  alighting  from  the  omnibus 
in  which  he  was  a  passenger,  was  knocked  down  by  the  defendant's 
omnibus,  and  received  injuries  from  which  his  death  ensued.  The 
court  sustained  an  instruction  to  the  jury  that  if  the  want  of  care 
on  the  part  of  the  driver  in  which  the  deceased  was  a  passenger,  in 
not  drawing  up  to  the  curb  to  put  the  deceased  down,  had  been 
conducive  to  the  injury,  the  plaintiff  could  not  recover,  although 
the  defendant's  driver  had  been  guilty  of  negligence.  The  grounds 
of  this  decision  appear  in  the  opinions  of  Justices  Goltmak  and 
Maul.  Ooltmak  J.,  said,  'Hhat  having  trusted  the  party  by 
selecting  the  particular  conveyance,  the  plaintiff  has  so  far  identi- 
fied himself  with  the  owner  and  her  servants  that  if  any  injury 
results  from  their  negligence  he  must  be  considered  a  party  to  if 
Maui^  J.,  expressed  the  same  idea  in  this  language:  **  On  the  part 
of  the  plaintiff  it  is  suggested  that  a  passenger  in  a  public  convey- 
ance has  no  control  over  the  driver.  But  I  think  that  cannot  with 
propriety  bo  said.  He  selects  the  conveyance;  he  enters  into  a  con- 
tract with  the  owner,  whom,  by  his  servant,  the  driver,  he  employs 
to  drive  him;  if  he  is  dissatisfied  with  the  mode  of  conveyance  he 
is  not  obliged  to  avail  himself  of  it.  ^  ^  ^  As  regards  the  pres- 
ent defendant,  he  is  not  altogether  without  fault.  He  chose  his 
own  oonyeyance  and  must  take  the  consequences  of  any  default  of 
the  driver  whom  he  thought  fit  to  trust.'' 

It  win  be  observed  from  the  reasoning  of  the  judges  in  Tharogood 
Vol.  LIV  — 17 
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T,  Bryan  that  the  decision  was  not  placed  upon  the  control  the 
passenger  had  or  might  have  had  over  the  driver's  conduct  in  diiT* 
ing  the  omnibus,  but  was  rested  upon  his  selection  of  the  vehicle  in 
which  he  chose  to  ride;  and  the  decision  applies  as  well  to  passen- 
gers in  public  conveyances,  where  interference  with  the  driver's  man- 
agement of  his  team,  if  not  resented,  would  be  likely  to  be  futile, 
and  passengers  in  railroad  trains,  where  the  passenger  is  absolutely 
without  power  to  control  the  running  of  the  trains,  as  to  a  passen- 
ger by  a  private  conveyance  hired  for  a  special  occasion.  The  Ooort 
of  Exchequer,  in  the  only  case  I  have  found  in  the  English  courts 
in  which  Thoroffood  v.  Bryan  was  applied,  gave  effect  to  the  doc- 
trine of  that  case  as  against  a  passenger  on  a  railway  train  who  was 
injured  in  a  collision  between  trains  of  different  companies  through 
the  negligence  of  the  drivers  of  both  trains.  Armstrong  y.  Lanca- 
shire and  Yorkshire  R.  Co.,  L.  R.,  10  Ezch.  47. 

Thorogood  v.  Bryan  has  been  directly  repudiated  in  the  English 
Court  of  Admiralty  (The  Milan,  Lush.  Adm.  388, 41  L.  J.  [P.,  M. 
ft  A.]  105;  Chartered  Mercantile  Bank  v.  Netherlands,  etc.,  Nav. 
Co.,  9  Q.  B.  Div.  118;  s.  c,  on  appeal,  10  Q.  B.  Div.  521,  545), 
and  is  generally  cited  in  common-law  courts  simply  as  a  case  that 
has  not  been  overruled.  It  was  so  cited  in  Armstrong  Y.  Zanoi- 
shire  and  Yorkshire  R.  Co,,  and  although  both  the  barons  dis- 
claimed any  dissatisfaction  with  the  case,  Pollock,  B.,  made  the 
observation  that  ''the  only  difficulty  in  it  arises  from  the  use  of 
the  word  '  identified '  in  the  judgment.  If  it  is  to  be  taken  that 
by  the  word  '  identified '  is  meant  that  the  plaintiff,  by  some  conduct 
of  his  own,  as  by  selecting  the  omnibus  in  which  he  was  travelling, 
has  acted  so  as  to  make  the  driver  his  agent,  this  would  sound  like 
a  strange  proposition,  which  could  not  be  entirely  sustained.  What 
I  understand  it  to  mean  is  that  the  plaintiff,  for  the  purpose  of  the 
action,  must  be  taken  to  be  in  the  same  position  as  the  owner  of 
the  omnibus,  or  the  driver."  This  comment  of  the  learned  baron 
seems  to  me  to  be  hostile  to  the  reasoning  in  Thorogood  v.  Bryan,  for 
that  decision  was  placed  expressly  on  the  ground  that  by  selecting 
the  conveyance  the  passenger  had  so  indentified  himself  with  the 
driver  that  he  must  be  considered  a  party  to  the  driver's  negli- 
gence, a  legal  sequence  that  could  arise  only  from  the  identifica. 
tion  being  such  as  that  quoad  hoc  the  driver  became  the  agent  of 
the  passenger;  for  the  contributory  negligence  which  shall  defeat 
the  action  must  in  some  sense  be  the  act  of  the  party  injured. 
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Palmier  y.  JSrie  R.  Co.,  34  N.  J.  L.  151.  The  substitation  of  the 
words  ''in  the  eame  position  ''  for  ''identified/'  implies  that  the 
theory  of  the  doctrine  is  that  a  person  doing  a  lawful  act  may, 
withont  any  faalt  on  his  part,  either  personally  or  imputable  to 
him  as  being  the  act  of  his  agent,  be  placed  in  a  position  in  which 
he  will  be  debarred  from  recovering  for  an  injury  received  from  the 
wrongful  act  of  a  third  person,  a  proposition  wholly  at  yariance 
with  legal  principles.  A  party  may,  by  his  act,  be  in  the  position 
in  which  he  receives  an  injury,  and  yet  not  be  deprived  of  his  right 
of  snit  against  a  wrong-doer.  A  person  sustaining  an  injury  from 
the  n^ligence  of  another  is  precluded  from  his  action  on  the  ground 
of  contributory  negligence  only  where  there  has  been  some  fault  on 
his  part  which  waf  the  proximate  cause  of  the  injury.  '^  Nothing 
will  preclude  him  from  recoyering  but  such  conduct  as  puts  him 
in  the  wrong/'  2  Thomp.  Neg.  1154;  N.  J,  BxpreM  Co,  y.  NiehoU^ 
33  N.  J.  L.  435,  439. 

Tested  either  by  the  reasoning  of  the  judges  by  whom  Thorogood 
Y.  Bryan  was  decided,  or  by  the  explanation  of  Baron  Pollock  in 
Armtirong  Y.  Lancashire  and  Yorkshire  B,  Co,y  the  doctrine  of 
that  case  is  equally  untenable.  The  decision  has  not  escaped  criti- 
cism, nor  has  it  passed  in  the  English  common-law  courts  with- 
out indications  of  distrust,  if  not  disapproYaL  It  was  cited  by 
counsel  in  Wait  Y.  N.  E.  B.  Co.,  E.  B.  &  E.  719,  and  both  in  the 
Queen's  Bench  aud  in  the  Exchequer  Chamber  the  court  declined  to 
express  any  opinion  upon  it,  and  decided  the  case  on  •ther  grounds. 
It  was  criticised  and  strongly  condemmed  by  Messrs.  Keating  and 
Willis  (afterward  judges  of  the  Oourt  of  Common  Pleas),  in  the 
notes  to  Ashby  y.  While,  1  Sm.  Lead.  Gas.  [*342]  505,  and  tlve 
criticism  has  been  referred  to  by  English  judges,  if  not  with  appn>- 
val,  at  least  without  expression  of  dissent  therefrom.  Taffy.  War-- 
man,  2  C.  B.  (N.  S.)  750;  Wait  y.  JV.  E.  R.  Co.,  E.,  B.  &  E.  728; 
Spaight  Y.  Tedeasfley  6  App.  Cas.  217.  And  this  criticism  is  placed 
by  Mr.  Addison  in  the  text  of  his  work  on  Torts.  Add.  Torts,  374. 
Mr.  Bigelow  concludes  a  review  of  the  cases,  including  Thorogood  y. 
Bryan,  with  the  expression  of  his  opinion  that  "  the  only  case  where 
the  so-called  doctrine  of  identification  or  imputation  can  be  applied 
is  where  the  passenger  actually  participates  in  the  carrier's  fault, 
as  by  urging  him  on  or  by  plainly  manifesting  approval  of  his  course, 
and  thus  encouraging  it."    Big.  Lead.  Cas.  726*729. 

Thorogood  Y.  Bryan  has  met  both  with  approval  and  disapproval 
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in  the  courts  of  this  coantrj.  It  was  expressly  repudiated  by  the 
Supreme  Court  of  this  State  in  Bennett  y.  N.  J.  K  Co.,  36  N.  J.  L. 
225;  8.  c,  13  Am.  Sep.  435.  In  that  case  a  passenger  in  a  horae- 
car,  who  was  injured  by  a  collision  between  a  train  of  the  defendant 
and  the  horse-oar,  sued  the  railroad  company,  and  it  was  held  that 
the  driver  of  the  horse-car  was  not  the  agent  of  the  passenger  so  as 
to  render  the  passenger  chargeable  with  the  negligence  of  the 
driver.  The  chief  justice,  in  delivering  the  opinion  of  the  court, 
commenting  on  Thorogood  v.  Bryan,  said:  ^'This  case  stands,  I 
think,  in  point  of  principle,  alone  in  the  line  of  English  decisions, 
and  the  grounds  upon  which  it  rests  seem  to  me  inconsistent  with 
legal  rules.  The  reason  given«f or  the  judgment  is  that  the  passenger 
in  the  omnibus  '  must  be  considered  as  identified  with  the  driver  of 
the  omnibus  in  which  he  voluntarily  becomes  a  passenger,'  and  that 
the  negligence  of  the  driver  is  the  negligence  of  the  passenger,  but 
I  have  entirely  failed  to  perceive  how  it  is  that  the  passenger  in  a 
public  conveyance  becomes  identified  in  a  legal  sense  with  the  driver 
of  such  conveyance.  Such  identification  could  result  only  in  one 
way,  that  is,  by  considering  such  driver  the  servant  of  the  passen* 
ger.  I  can  see  no  ground  upon  which  such  a  relationship  is  to  be 
founded."  The  chief  justice  adds:  ''It  is  obvious  that  in  a  suit 
against  the  proprietor  of  the  car  in  which  he  was  a  passenger  there 
could  be  no  recovery  if  the  driver  or  conductor  of  such  car  is  to  be 
regarded  as  the  servant  of  the  passenger.  ♦  ♦  ♦  The  doctrine 
of  the  English  case  appears  to  convert  the  driver  of  the  omnibus 
into  the  servant  of  the  passenger  for  the  single  purpose  of  prevent- 
ing the  passenger  from  bringing  a  suit  against  a  third  party  whose 
negligence  has  co-operated  with  that  of  the  driver  in  the  produc- 
tion of  the  injury.  I  am  compelled  to  dissent  from  such  a  proposi- 
tion." 

Callahan  v.  Sharp,  27  Hun,  85,  was  also  cited  as  a  case  in  point 
adverse  to  the  ruling  of  the  court  below.  In  that  case  the  suit  was 
brought  on  the  statute  to  recover  damages  for  causing  the  death  of 
a  child  thirteen  years  old.  The  facts  were  that  the  mother  of  the 
child  hired  a  coach  and  driver  from  a  livery-stable  to  carry  her  and 
her  children  to  a  f  uneraL  The  coach,  in  crossing  the  defendant's 
railroad,  came  in  collision  with  a  passing  train,  causing  the  death 
of  one  of  the  children.  It  was  held  by  Dykkha^it  and  Oilbbect, 
J  J.  (BA.BKABD,  p.  J.,  dissenting),  that  as  the  driver  of  the  coach 
was  subject  to  the  control  and  commands  of  the  mother,  his  negli- 
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gence  was  imputable  to  her,  and  that  as  the  mother  and  ohildren 
were  engaged  in  a  joint  enterprise,  in  which  she  acted  for  herself 
and  them,  ihe  negligence  so  imputed  to  her  might  be  attributed  to 
deceased,  and  prevented  a  recovery  by  his  representatives.  But  it 
appears  from  a  note  in  Abbott  An.  Dig.  for  1882-39  p.  344,  §  94, 
that  the  suit  was  tried  a  second  time  on  the  theory  of  the  reversing 
opinion  in  27  Hun,  and  that  the  judgment  in  the  second  suit  upon 
the  same  facts  was  in  turn  reversed  by  the  same  court  (Oullen,  J., 
and  Babn^ard,  P.  J.,  concurring,  and  Dykbicak,  J.,  dissenting), 
on  the  ground  that  the  deceased  was  not  chargeable  with  the 
dri  ver^s  negligence  because  the  driver  was  the  employee  of  the  stable- 
keeper,  and  not  under  the  mother's  control  in  the  management  of 
the  team,  and  because  if  it  were  otherwise,  the  deceased,  being  an 
infant  of  tender  years,  was  sui  juris.  On  appeal,  this  last  decision 
was  affirmed  by  the  Oourt  of  Appeals  without  an  opinion.  OcUla- 
ion  V.  Sharp,  95  N.  Y.  672.  The  final  result  in  this  case  seems 
to  be  adverse  to  the  contention  of  the  plaintiff  in  error,  and  prior 
decisions  of  the  same  court  are  to  the  same  effect.  Ghapman  v.  If. 
H.  R.  Co.,  19  N.  Y.  341;  OoUgrwe  v.  .V.  Y.  di  H.  R.  Co.,  20 
N.  Y.  492;  Websim-  v.  ff.  R,  Co.,  38  N.  Y.  260;  RobitMon  v,  IT. 
r.  0.  R,  Co.,  66  N.  Y.  11;  s.  o.,  23  Am.  Eep.  1. 

In  the  principle  which  governs  in  this  respect  there  is  no  distinc- 
tion between  a  public  conveyance  in  which  a  passenger  takes  passage 
and  a  ooaoh  hired  by  him  from  a  livery  for  a  particular  journey; 
nor  18  the  situation  changed  by  the  fact  that  the  negligence  of  the 
driver  is  invoked  simply  as  contributory  negligence  to  exclude  the 
passenger  from  his  action  against  a  third  peraon  for  an  injury 
resulting  from  the  negligence  of  both  parties.  As  the  chief  justice 
points  out  in  his  opmion  in  Bennett  y.  If.  J.  R.  Co,,  the  identi- 
fication of  the  passenger  with  the  driver  for  the  purpose  of  fixing  on 
the  former  responsibility  for  the  lattcr's  act,  can  result  only  from 
considering  the  driver  as  the  servant  of  the  passenger,  and  the  driver 
cannot  be  converted  into  his  servant  for  the  single  purpose  of  pre- 
venting the  passenger  from  bringing  suit  against  a  third  party  whose 
neghgence  has  co-operated  with  that  of  the  driver  in  the  production 
of  the  injury.  The  identification  must  be  so  complete  that  the 
passenger  would  not  only  be  debarred  from  a  suit  against  the  pro- 
prietor of  the  coach  for  the  driver's  negligence  in  the  particular 
instance,  but  would  also  be  responsible  to  third  persons  for  injuries 
sustained  by  the  carelessness  of  the  driver  in  the  coarse  of  the 
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joamey.  Quarman  v.  Bum$ti  and  kindred  oases  show  that  the 
relation  of  master  and  servant  is  not  created  by  snoh  a  hiring,  and 
that  such  a  responsibility  does  not  arise  from  an  employment  under 
it  **  There  may/'  as  was  said  by  Baron  Pabkb  in  Quarman  y. 
Bumeii,  **  be  special  circumstances  which  may  render  the  hirer  of 
horses  and  servants  responsible  for  the  neglect  of  a  servant,  though 
not  liable  by  virtue  of  the  general  relation  of  master  and  servant. 
He  may  become  so  by  his  own  conduct,  as  by  taking  the  actual 
management  of  the  horses,  or  ordering  the  servant  to  drive  in  a 
particular  manner  which  occasions  the  damage  complained  of,  or 
to  absent  himself  at  one  particular  moment,  and  the  like/' 
McLaughlin  v.  Pryar,  4  M.  &  Q.  48;  a.  o.,  1  Oar.  &  M.  354,  is  a 
precedent  of  an  action  successfully  prosecuted  against  the  hirer  of 
a  earriage  and  horses  for  a  trespass  committ^  by  the  driver,  who 
was  the  servant  of  the  man  who  let  the  carriage,  the  defendant's 
liability  for  the  driver's  act  being  enforced  on  the  ground  that  he 
sat  upon  the  box  and  countenanced,  encouraged  and  assented  to  the 
driver's  act,  and  made  the  latter's  negligent  act  his  own.  It  may 
also  be  that  a  passenger  in  a  hired  coach  may,  by  words  or  conduct 
at  the  time,  so  sanction  or  encourage  a  special  act  of  rash  or  careless 
driving  as  to  commit  an  act  of  negligence  which  will  debar  him 
from  a  suit  against  a  third  person  for  an  injury  resulting  from  the 
co-operating  negligence  of  both  parties.  But  for  whatever  purpose 
the  negligence  is  invoked,  whether  as  a  cause  of  action  for  an 
injury  done  by  the  driver,  or  as  contributory  negligence  to  bar  an 
action  by  the  passenger  against  a  third  person  for  an  injury  sus- 
tained, the  negligence,  to  be  imputed  to  the  passenger,  must  bo 
such  as  arises  in  some  manner  from  his  own  conduct.  The  negli- 
gence of  the  driver,  without  some  co-operating  negligence  on  his 
part,  cannot  be  imputed  to  the  passenger  in  virtue  of  the  simple 
act  of  hiring.  If  the  law  were  otherwise,  not  only  the  hirer  of  the 
coach,  but  also  all  the  passengers  in  it,  would  be  under  a  constraint 
to  mount  the  box  and  superintend  the  conduct  of  the  driver  in  the 
management  and  control  of  his  team,  or  be  put  for  remedy  exclu- 
sively to  an  action  against  the  irresponsible  driver  or  equally  irre- 
sponsible owner  of  a  coach  taken,  it  may  be  from  a  coach-stand, 
for  the  consequences  of  an  injury  which  was  the  product  of  the 
oo-operating  wrongful  acts  of  the  driver  and  of  a  third  person,  and 
that  too,  though  the  passengers  were  ignorant  of  the  character 
of  the  driver,  and  of  the  responsibility  of  the  owner  of  the 
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team,  and  strangers  to  the  ronte  oyer  which  they  were  to  be 
earned. 

In  thiB  case  there  were  no  special  circumstances  which  would 
make  the  driyer's  negligent  act  the  act  of  the  plaintiff.  The  plain- 
tiff hired  the  coach  to  carry  himself  and  four  nieces  to  a  particular 
place.  The  journey  was  along  a  public  road  not  specially  dangerous 
except  in  the  fact  that  it  crossed  the  defendant's  railroad.  The 
coach  was  an  ordinary  closed  coach,  with  two  seats  inside  and  a 
driyer's  box  in  front,  and  a  window  on  each  side.  The  plaintiff 
and  two  of  his  nieces  occupied  the  back  seat.  The  plaintiff  testi- 
fied that  he  told  the  driyer  before  starting  to  be  careful  about  cross- 
ing the  railroad;  that  the  driyer  slackened  up  as  he  approached  the 
croaBuig;  that  he  (the  plaintiff)  listened  all  the  time,  and  made  it 
his  particular  business  to  look  and  see  whether  any  train  was  com- 
ing; that  he  did  not  hear  any  whistle  or  bell,  or  the  approaching 
train,  and  was  not  aware  of  the  approach  of  the  train  until  it  was 
right  upon  them.  If  the  driyer  was  negligent  in  yenturing  upon 
the  track,  the  plaintiff  neither  encouraged  his  negligent  act  nor  did 
he  contribute  to  it  by  any  negligence  of  his  own.  The  judge's 
refusal  to  charge  that  the  driyer's  negligence  was  imputable  to  the 
plaintiff  was  oorrect 

The  judgment  should  be  affirmed. 

Judgment  affirmea. 

Far  affirmance — The  Ohaxcsllob,  Ohibv  Jusncs,  Depub, 
DixoK,  Maoie,  Beed,  Scuddeb,  Vax  Syokel,  Bbowk,  Clemextt, 
Cole,  Patebsok,  Whitaksr. 

fbr  reversal  —  None. 


Note  bt  the  Befortee.— In  LiUle  y.  SaekeU,  Supreme  Court  of  the 
United  States,  Jannary  4,  1886,  it  was  held,  that  a  person  who  hires  a  pablle 
haek,  and  gives  the  driver  directions  as  to  the  place  to  which  he  wishes  to  be 
conyejed,  but  exercises  no  other  control  over  the  conduct  of  the  driver,  is  not 
responsibie  for  his  acts  or  negligence,  or  prevented  from  recoyering  against  a 
rulmad  company  for  injuries  suffered  from  a  collision  of  its  train  with  the 
hack,  caneed  by  the  negligence  of  both  the  managers  of  the  train  and  of  the 
driver.  The  court,  Field,  J.,  said:  "  That  one  cannot  recover  damages  for 
tn  injury  to  the  commission  of  which  he  has  directly  contributed  is  a  rule  of 
established  law  and  a  principle  of  common  justice.  And  it  matters  not 
whether  that  contribution  consists  in  his  participation  in  the  direct  cause  of 
the  injni;;  or  in  his  omission  of  duties,  which  if  performed,  would  have  pre^ 
vented  it.  If  his  fault,  whether  of  omission  or  commission,  has  been  the 
prmcimate  cause  of  the  injury,  he  is  without  remedy  against  one  also  in  the 
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wrong.     It  wonld  seem  that  the  converse  of  the  doctrine  should  be  acoepted 
as  sound,  that  when  one  has  been  injured  by  the  wrongful  act  of  anotlier,  to 
which  he  has  in  no  respect  contributed,  he  should  be  entitled  to  compeuiiauoii 
in  damages  from  the    wrong-doer.      And  such  is  the  generally    receivtMl 
doctrine,  unless  a  contributory  cause  of  the  injury  has  been  the  negligence  or 
fault  of  some  person  toward  whom  he  sustains  the  relation  of  superior  or  master » 
in  which  case  the  negligence  is  imputed  to  him,  though  he  may  not  have  person  - 
ally  participated  in  or  had  knowledge  of  it;  and  he  must  bear  the  consequences. 
The  doctrine  may  also  be  subject  to  other  exceptions  growing  out  of  the  relation, 
of  parent  an  d  child  or  guardian  and  ward,  and  the  Uke.     Such  a  relation  involves 
considerations  which  have  no  bearing  upon  the  question  before  us. 

"To  determine  therefore  the  correctness  of  the  instruction  of  the  court 
below  —  to  the  effect  that  if  the  plaintiff  did  not  ezereise  control  over  the  ccm- 
duct  of  the  driver  at  the  time  of  the  accident  he  is  not  responsible  for  the 
driver*s  negligence,  nor  precluded  thereby  from  recovering  in  the  action  — 
we  have  only  to  consider  whether  the  relation  of  master  and  servant  existed 
between  them.  Plainly  that  relation  did  not  exist.  The  driver  was  tha 
servant  of  his  employer,  the  livery-stable  keeper,  who  hired  out  him,  with 
horse  aud  carriage,  and  was  responsible  for  his  acts.  Upon  this  point  we 
have  a  decision  of  the  Court  of  Exchequer  in  Quannan  v.  Burnett,  6  Mees.  & 
W.  499.  In  that  case  it  appeared  that  the  owners  of  a  chariot  were  in  the 
habit  of  hiring,  for  a  day  or  a  drive,  horses  and  a  coachman  from  a  job-mistress, 
for  which  she  charged  and  received  a  certain  sum.  She  paid  the  driver  by  the 
week,  and  the  owners  of  the  chariot  gave  him  a  gratuity  for  each  day's  service. 
On  one  occasion  he  left  the  horses  unattended,  and  they  ran  off,  and  against 
the  chaise  of  the  plaintiff,  seriously  injuring  him  and  the  chaise,  and  he 
brought  an  action  against  the  owners  of  the  chariot,  and  obtained  a  verdict; 
but  it  was  set  aside  on  the  ground  that  the  coachman  was  the  servant  of  the 
job-mistress,  who  was  responsible  for  his  negligence.  In  giving  the  opinion 
of  the  court.  Baron  Parks  said:  *  It  is  undoubtedly  true  that  there  may  be 
special  cireumstances  which  may  render  the  hirer  of  job  horses  and  servants 
responsible  for  the  negligence  of  the  servant,  though  not  liable  by  virtue  of 
the  general  relation  of  master  and  servant.  He  may  become  so  by  his  own 
conduct;  as  by  taking  the  actual  management  of  the  horses,  or  ordering  the 
servant  to  drive  in  a  particular  manner,  which  occasions  the  damage  com- 
plained of,  or  to  absent  himself  at  any  particular  moment,  and  the  like. '  As 
none  of  these  cireumstances  existed  it  was  held  that  the  defendants  were 
not  liable,  because  the  relation  of  master  and  servant  between  them  and 
the  driver  did  not  exist.  This  doctrine  was  approved  and  applied  by 
the  Queen's  Bench  Division,  in  the  recent  case  of  Jones  v.  CorpontHan 
of  Lwerpool,  14  Q.  B.  Div.  890.  The  corporation  owned  a  water-cart,  and 
contracted  with  a  Mrs.  Dean  for  a  horse  and  driver,  that  it  might  be  used  in 
watering  the  streets.  The  horse  belonged  to  her,  and  the  driver  she  employed 
was  not  under  the  control  of  the  corporation  otherwise  than  its  inspector 
directed  him  what  streets  or  portion  of  streets  to  water.  Such  directions  .he 
was  required  to  obey  under  the  contract  with  Mrs.  Dean  for  his  employment. 
The  carriage  of  the  plaintiff  was  injured  by  the  negligent  driving  of  the  cart. 
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and  in  an  action  against  the  corporation  for  the  injnzy,  he  recovered  a  rerdlct, 
which  was  set  asidei  upon  the  £^nnd  that  the  driver  was  the  servant  of  Mrs. 
Dean,  who  had  liired  both  liim  and  the  horse  to  the  corporation.  In  tliis 
coontry  there  are  many  decisions  of  coons  of  the  highest  cliaracter  to  the  same 
effect,  to  some  of  which  we  sliall  presently  refer 

"  The  doctrine  resting  upon  the  principle  that  no  one  is  to  be  denied  a 
remedy  for  injories  snstained,  without  faolt  by  him,  or  by  a  party  under  his 
control  and  direction,  is  qualified  by  cases  in  the  English  courts,  wherein  it  is 
held  that  a  party  who  trusts  himself  to  a  public'  conveyance  is  in  some  way 
identified  with  those  whp  have  it  in  charge,  and  that  he  can  only  recover 
against  a  wrcmg-doer  when  they  who  are  in  charge  can  recover;  in  other 
words,  that  their  contributory  negligence  is  imputable  to  him,  so  as  to  preclude 
his  recovery  for  an  injury  when  they,  by  reason  of  such  negligence,  could  not 
recover  The  leading  case  to  this  effect  is  Tliorogood  v.  Bryan,  decided  by 
the  Court  of  Common  Pleas  in  1849.  8  C.  B.  115.  It  there  appeared  that  the 
husband  of  the  plaintiff,  whose  administratrix  she  was,  was  a  passenger  in  an 
omnibus.  The  defendant,  Mrs.  Bryan,  was  the  proprietress  of  another  omni- 
bus, running  on  the  fiame  line  of  road.  Both  vehicles  had  started  together, 
and  frequently  passed  each  other,  as  either  stopped  to  take  up  or  set  down  a 
passenger.  The  deceased  wishing  to  alight  did  not  wait  for  the  omnibus  to 
draw  up  to  the  curb,  but  got  out  while  it  was  in  motion,  and  far  enough  from 
the  path  to  allow  another  carriage  to  pass  on  the  near  side.  The  defendant's 
-omnibns  coming  up  at  the  moment,  he  was  run  over,  and  in  a  few  days  after- 
ward died  from  the  injuries  sustained.  The  court,  among  other  things, 
instructed  the  jury  that  if  they  were  of  the  opinion  that  want  of  care  on  the 
part  of  the  driver  of  the  omnibus  in  which  the  deceased  was  a  passenger,  in 
not  drawing  up  to  the  curb  to  put  him  down,  had  been  conducive  to  the  injury, 
the  verdict  must  l>e  for  the  defendant,  although  her  driver  was  also  guilty  of 
negligence.  The  jury  found  for  the  defendant,  and  the  court  discharged  a 
rule  for  a  new  trial,  for  misdirection,  thus  sustaining  the  instruction.  The 
grounds  of  its  decision  were,  as  stated  by  Mr.  Justice  COLTiiAif,  that  the 
deceased  having  trusted  the  party  by  selecting  the  particular  conveyance  in 
which  he  was  carried,  had  so  far  identified  himself  with  the  owner  and  her 
servants  that  if  an  injury  resulted  from  their  negligence,  he  must  be  con- 
sidered a  party  to  it;  '  in  other  words,'  to  quote  his  language,  '  the  passenger 
is  so  far  identified  with  the  carriage  in  which  he  is  travelling,  that  want  of 
care  on  the  part  of  the  driver  will  be  a  defense  of  the  driver  of  the  carriage 
which  directly  caused  the  injury.'  Mr.  Justice  Maule,  in  the  same  case,  said 
that  the  passenger  '  chose  his  own  conveyance,  and  must  take  the  consequences 
of  any  default  of  the  driver  he  thought  fit  to  trust.'  Mr.  Justice  Crbsswell 
said:  '  If  the  driver  of  the  omnibus  the  deceased  was  in  had  by  his  negligence 
or  want  of  due  care  and  skill  contributed  to  any  injury  from  a  collision,  his 
master  clearly  could  maintain  no  action,  and  I  must  confess  1  see  no  reason 
why  a  passenger  who  employs  the  driver  to  carry  him  stands  in  any  different 
position. '  Mr.  Justice  Williams  added  that  he  was  of  the  same  opinion.  He 
•aid:  '  I  think  the  passenger  must,  for  his  purpose,  be  considered  as  identified 
with  the  person  having  the  management  of  the  omnibus  he  was  conveyed  In.' 
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"  What  is  meant  bj  tbe  passenger  being  '  identified  with  tbe  carriage/  or 
'  with  the  person  having  its  management/  is  not  verj  clear.  In  a  recent  case, 
in  wliich  the  Court  of  Exchequer  applied  the  same  test  to  a  passenger  in  m 
railwaj  train  which  collided  with  a  number  of  loaded  wagons  that  were  bein^ 
shunted  from  a  siding  by  the  defendant,  another  railway  company.  Baron 
Pollock  said  that  he  understood  it  to  mean  '  that  the  plaintiff,  for  the  purpose 
of  the  action,  must  be  taken  to  be  in  the  same  position  as  the  owner  of  the 
omnibus  or  his  driver/  Armttrong  v.  LajkcashirB  dt  T.  Ry,  Co.,  L.  R.,  1(V 
Exch.  47,  52;  s.  c.  12  Moak*&  Eng.  Rep.  508,  note.  Assuming  this  to  be  the 
correct  explanation,  it  is  difficult  to  see  upon  what,  principle  the  passenger 
can  be  considered  to  be  in  the  same  position,  with  reference  to  the  negligent 
act,  as  the  driver  who  committed  it;  or  as  his  master,  the  owner.  Cases  cited 
from  the  English  courts,  as  we  have  seen,  and  numerous  others  decided  in  the 
courts  of  this  country,  show  that  the  relation  of  master  and  servant  does  not 
exist  between  the  passenger  and  dte  driver,  or  between  the  passenger  and  the 
owner.  In  the  absence  of  ihis  relation,  the  imputation  of  their  n^ligence  to 
the  passenger,  where  no  fault  of  omission  or  eommission  is  chargeable  to  him, 
is  against  all  legal  rules  If  their  negligence  could  be  imputed  to  him,  H 
woald  render  him  equally  with  them  responsible  to  third  parties  thereby 
injured,  and  would  also  preclude  him  from  maintaining  an  action  against  the 
owner  for  injuries  received  by  reason  of  it.  But  neither  of  these  conclusions 
can  be  maintained.  Neither  has  the  support  of  any  adjudged  cases  entitled 
to  consideration. 

"  The  truth  is,  the  decision  in  Tharogood  v.  Bryan  rests  upon  indefensible 
ground.  The  identification  of.the  passenger  with  the  negligent  driver  or  the 
owner,  without  his  personal  co-operation  or  encouragement,  is  a  gratuitous- 
assumption.  There  is  no  such  identity  The  parties  are  not  in  the  same 
position.  The  owner  of  a  public  conveyance  is  a  carrier,  and  the  driver  or  the 
person  managing  it  is  his  servant.  Neither  of  them  is  the  servant  of  the 
passenger,  and  his  asserted  identity  with  them  is  contradicted  by  the  daily 
experience  of  the  world.  T?iorogood  v.  Bryan  has  not  escaped  criticism  in  the 
English  courts.     In  the  court  of  admiralty  it  has  been  openly  disregarded. 

"  In  The  MUan,  Dr.  Lushington,  the  judge  of  the  high  court  of  admiralty^ 
in  speaking  of  that  case,  said:  '  With  due  respect  to  the  judges  who  decided 
that  case,  I  do  not  consider  that  it  is  necessary  for  me  to  dissect  the  judgment, 
but  I  decline  to  be  bound  by  it,  because  it  is  a  single  case;  because  I  know, 
upon  inquiry,  that  it  has  been  doubted  by  high  authority;  because  it  appears 
to  me  not  reconcilable  with  other  principles  laid  down  at  common  law;  and 
lastly,  because  it  is  directly  against  Hay  v.  La  New,  2  Shaw,  395,  and  the  ordi- 
nary practice  of  the  court  of  admiralty/    Lush.  388,  408. 

"  In  this  country  the  doctrine  of  Thorogood  v.  Bryan  has  not  been  generally 
followed. 

"  In  Bennett  v.  New  Jereey  R,  d  T.  Co.,  86  N.  J.  Law,  225,  and  New  York, 
L.  E.  dW.  R.  Co.  V.  Steinbrenner,  47  N.  J.  Law,  161,  it  was  elaborately  exaiu. 
ined  by  the  Supreme  Court  and  the  Court  of  Errors  of  New  Jersey,  in  opinions 
of  marked  ability  and  learning,  and  was  disapproved  and  rejected.  In  the 
first  case  it  was  held  that  the  driver  of  a  horse  ear  was  not  the  agent  of  the 
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>  as  to  TCBder  the  paaseoger  duogeaUe  for  tlie  Mwefs  negligeiMa. 
The  ew,  fai  cnmamg  the  tn^  of  the  lailmd  oompuij,  was  stnadL  bjits  tiais» 
sad  the  paase^ger  vas  injaied,  and  he  hfongfat  an  adkm  againal  the  wnpaay. 
Ob  the  tnal  the  defiatdsai  ooatanded  thai  there  was  eridenoe  lemlisir  ^  ^^^ 
hj  the  diiver  of  the  hone  ear,  which  was  in  part  paodaeUTe  of  the 
and  the  pnaidi^  judge  was  reqaested  to  diaige  the  juy  thai  if  this 
80,  the  platntiff  was  notentitled  to  recover;  bat  the  ooork  instructed  ttmm 
that  the  cardeasness  «if  the  driver  would  not  affect  the  action,  or  bar  the 
plaintiff's  right  to  letoiei  for  the  neigligenoe  of  the  defendant.  And  thia 
insfaructloii  was  sustained  bj  the  court.  In  wpeabing  of  tlie  '  identification '  of 
the  passenger  In  the  cnmibus  with  the  driver,  mentioned  in  Tkoroff0$d  t. 
JTrfna,  the  court,  by  the  chief  justice,  said:  *  Such  identification  could  result 
only  in  cme  w^;  thst  is»  by  considering  such  driver  the  servant  of  the  pas 
senger.  I  can  see  no  ground  upon  which  such  a  relationship  is  to  be  founded, 
la  a  ptaetieal  point  of  Yiew,  it  cwtainly  does  not  exist  The  passenger  has  no 
control  over  the  driver  or  sgent  in  diaige  of  the  Ycliicle:  and  it  is  this  right  to 
control  the  condacC  of  the  agent  wlUch  is  the  foundatlmi  of  the  doctrine  that 
the  master  is  to  be  affected  by  the  acts  of  his  servant.  To  hold  that  the  con- 
ductor of  a  street  car  or  of  a  railroad  train  is  the  agent  of  the  numerous  pas- 
SBngers  who  may  chance  to  be  in  it,  would  be  a  pure  fiction.  In  reality  there 
li  no  such  agency;  and  if  we  impute  it,  and  correctly  apply  legal  prindplea» 
the  pansfingnr,  on  the  occurrence  of  an  accident  from  the  carelessness  of  the 
peraoB  in  chaige  of  the  vehicle  in  which  he  is  being  convejed,  would  be  with- 
out any  remedy.  It  is  obvious  in  a  suit  against  the  proprietor  of  the  car  in 
which  he  was  the  psswinger,  there  could  be  no  recovery  if  th^  driver  or  con- 
ductor of  such  car  is  to  be  regarded  as  the  servant  of  the  passenger.  And  so 
on  the  same  ground,  each  passenger  would  be  liable  to  every  person  injured 
hf  the  carelesBuesB  of  such  driver  or  conductor  because  if  tiie  negligence  of 
such  agent  is  to  be  attributed  to  the  passenger  for  <me  purpose,  it  would  be 
entirely  arUtmiy  to  say  that  he  is  not  to  be  affected  by  it  for  other  purposes. 
86  N.  J.  L.  287,  238. 

"  In  the  latter  case  it  appeared  that  the  plaintiff  had  hired  a  coach  and 
hones,  with  a  driver,  to  teke  his  family  on  a  particular  journey.  In  the 
course  of  the  journey,  while  crossing  the  track  of  the  railroad,  the  coach  was 
struck  by  a  passing  train,  and  the  plaintiff  was  injured.  In  an  action 
brought  by  him  against  the  railroad  company,  it  was  held  that  the  relation  of 
master  and  servant  did  not  exist  between  him  and  the  driver,  and  that  the 
negligence  of  the  latter,  co  operating  with  that  of  persons  in  charge  of  the 
tiain,  which  caused  the  accident,  was  not  imputeble  to  the  plaintiff,  as  con- 
tributory negligence,  to  bar  his  action. 

*'  In  New  York  a  similar  conclusion  has  been  reached.  In  Ghaptnan  v.  New 
Haven  R.  Co.,  19  N.  T.  841,  it  appeared  that  there  was  a  collision  between  the 
ttains  of  two  railroad  companies,  by  which  the  plaintiff,  a  passenger  in  one  of 
them,  was  injured.  The  Court  of  Appeals  of  that  State  held  that  a  passenger 
by  railroad  was  not  so  identified  with  the  proprietors  of  the  train  conveying 
him,  or  with  their  servants,  as  to  be  responsible  for  thdr  negligence,  find  that 
he  might  reeovar  against  the  proprietors  of  another  train  for  injuries  sustained 
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from  a  eoUirion  thiougli  their  negligence,  although  there  was  such  negligenoo 
in  the  management  of  the  train  conveying  him  as  would  have  defeated  an 
action  by  its  owners.  In  giving  the  decision  the  court  referred  to  Thoroffood 
V.  Bryan,  and  said  that  it  could  see  no  justice  in  the  doctrine  in  connection 
with  that  case,  and  that  to  attribute  to  the  passenger  the  negligence  of  the 
agents  of  the  company,  and  thus  bar  his  right  to  recover,  was  not  applying- 
any  existing  exception  to  the  general  rule  of  law,  but  was  framing  a  new 
exception  based  on  fiction  and  inconsistent  with  justice.  The  case  differed 
from  TJiorogood  v.  Bryan  in  that  the  vehicle  carrying  the  plaintiff  was  a 
railway  train  instead  of  an  omnibus;  but  the  doctrine  of  the  English  case.  If 
sound,  is  as  applicable  to  passengers  on  railway  trains  as  to  passengers  in  an 
omnibus;  and  it  was  so  applied,  as  already  stated  by  the  Court  of  Exchequer  i& 
the  recent  case  of  Armstrong  v.  Lancathire  &  Y.  R,  Co, 

**  In  Dyer  V.  Erie  By,  Co.,  71  N.  T.  228,  the  plaintiff  was  injured  while 
crossing  the  defendant's  railroad  track  on  a  public  thoroughfare.  He  was 
riding  in  a  wagon  by  the  permission  and  invitation  of  the  owner  of  the 
horses  and  wagon.  At  that  time  a  train  standing  south  of  certain  buildings, 
which  prevented  its  being  seen,  had  started  to  back  over  the  crossing,  with  • 
out  giving  the  driver  of  the  wagon  any  warning  of  its  approach.  The  horses 
becoming  frightened  by  the  blowing  off  of  steam  from  engines  in  the  vicinity, 
became  unmanageable,  and  the  plaintiff  was  thrown  or  jumped  froni  the 
wagon,  and  was  injured  by  the  train  which  was  backing.  It  was  held  that  no 
relation  of  principal  and  agent  arose  between  the  driver  of  the  wagon  and  the 
plaintiff,  and  although  he  travelled  voluntarily,  he  was  not  responsible  for  the 
negligence  of  the  driver,  where  he  himself  was  not  chargeable  with  negligence, 
and  there  was  no  claim  that  the  driver  was  not  competent  to  control  and 
manage  the  horses. 

**  A  similar  doctrine  is  maintained  by  the  courts  of  Ohio.  In  lYuntfer  Co. 
V.  Kelly,  86  Ohio  St.  86;  a.  c,  88  Am.  Rep.  558.  the  plaintiff,  a  passenger  on  a  car 
owned  by  a  street  railroad  company,  was  injured  by  its  collision  with  a  oar  of 
the  transfer  company.  There  was  evidence  tending  to  show  that  both 
companies  were  negligent,  but  the  court  held  that  the  plaintiff,  he  no.  being 
in  fault,  could  recover  against  the  transfer  company,  and  that  the  concurrent 
negligence  of  the  company  on  whose  cars  he  was  a  passenger  could  not  be 
Imputed  to  him,  so  jus  to  charge  him  with  contributory  negligence.  The  chief 
Justice  in  delivering  the  opinion  of  the  court,  said  '  It  seems  to  us  that  the 
negligence  of  the  company,  or  of  Its  servant,  should  not  be  imputed  to  the 
passenger,  where  such  negligence  contributed  to  his  injury  jointly  with  the 
negligence  of  a  third  party,  any  more  than  it  should  be  so  imputed  where  the 
negligence  of  the  company  or  its  servant,  was  the  sole  cause  of  the  Injuxy  ' 
'  Indeed,*  the  chief  justice  added,  *  it  seems  as  incredible  to  my  mind  that  tiie 
right  of  a  passenger  to  redress  against  a  stranger  for  an  injuYy  caused  directly 
or  proximately  by  the  latter*s  negligence  should  be  denied,  ou  the  ground 
that  the  negligence  of  his  carrier  contributed  to  his  injury,  he  heing  without 
fault  himself,  as  it  would  be  to  hold  such  passenger  responsible  for  the  negli- 
gence of  his  carrier  whereby  an  injury  was  inflicted  upon  a  stranger.  And  of 
the  laat  proposition  it  is  enough  to  say  that  it  is  simply  absurd.' 
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*'  In  the  Supreme  Court  of  Illinois  the  same  doetrlne  is  maintidned.  In  the 
recent  case  of  the  Waboih,  8t,  L,  eft  P.  B.  Co,  t.  Shaeklet,  105  111.  864;  8.  c, 
44  Am.  Bep.  791,  the  doctrine  of  Tharogoo^$  case  was  examined  and  rejected; 
the  court  holding^  that  where  a  passenger  on  a  railway  train  is  injured  hy  the 
concurring'  negligence  of  serrants  of  the  company  on  whose  train  he  is  travel* 
ling,  and  of  the  servants  of  another  company  with  whom  he  has  not  contracted, 
there  toeing  no  fault  or  negligence  on  his  part,  he  or  his  personal  representa- 
tiyes  may  maintain  an  action  against  either  company  in  default,  and  will  not  he 
restricted  to  an  action  against  the  company  on  whose  train  he  was  travelling. 

Similar  decisions  have  been  made  in  the  courts  of  Kentucky,  Michigan  and 
Galifomia.  DanmUe,  etc,  T.  Co.  v.  Stetoart,  2  Mete  (Ky.)  119;  LouUmtte,  eU., 
J2L  Co,  V.  Case,  9  Bush,  728;  Cuddif  v.  Earn,  46  Mich.  596;  s.  c,  41  Am.  Bep. 
178;  Tompkins  v.  Clay  Street  B.  Co.,  4  Pac.  Bep.  1165. 

"  There  is  no  distinction  in  principle  whether  the  passengers  be  on  a  puhlio 
conveyance,  like  a  railroad  train  or  an  omnibus,  or  be  on  a  hack  hired  from  a 
public  stand,  in  the  street,  for  a  drive.  Those  on  a  hack  do  not  become 
responsible  for  the  negligence  of  the  driver  if  they  exercise  no  control  over 
him  further  than  to  indicate  the  route  they  wish  to  travel  or  the  places  to 
which  they  wish  to  go.  If  he  is  their  agent,  so  that  his  negligence  can  be 
imputed  to  them  to  prevent  their  recovery  against  a  third  party,  he  must  be 
their  agent  in  all  other  respects,  so  far  as  the  management  of  the  carriage  is 
concerned,  and  responsibility  to  third  parties  would  attach  to  them  for  injuries 
caused  by  his  negligence  in  the  course  of  his  employment.  But  as  we  have 
already  stated,  responsibility  cannot  within  any  recognized  rules  of  law  be 
lutened  upon  one  who  has  in  no  way  interfered  with  and  controlled  in  the 
matter  causing  the  injury.  From  the  simple  fact  of  hiring  the  carriage  or 
riding  in  it,  no  such  liability  can  arise.  The  party  hiring  or  riding  must  in 
some  way  have  co-operated  in  producing  the  injury  complained  of  before  he 
incurs  any  liability  for  it  '  If  the  law  were  otherwise/  as  said  by  Mr.  Justice 
Dbfub  in  his  elaborate  opinion  in  the  latest  case  in  New  Jersey,  '  not  only  the 
hirer  of  the  coach,  but  also  all  the  passengers  in  it,  would  be  under  a  con- 
straint to  mount  the  box,  and  superintend  the  conduct  of  the  driver  in  the 
management  and  control  of  his  team,  or  be  put  for  remedy  exclusively  to  an 
action  against  the  irresponsible  driver  or  equally  irresponsible  owner  of  a 
coach  taken,  it  may  be  from  a  coach-stand,  for  the  consequences  of  an  injury 
which  was  the  product  of  the  co-operating  wrongful  acts  of  the  driver  and  of 
a  third  person,  and  that  too,  though  the  passengers  were  ignorant  of  the 
character  of  the  driver,  and  of  the  responsibility  of  the  owner  of  the  team, 
and  strangers  to  the  route  over  which  they  were  to  be  carried.'  47  N.  J. 
Law,  171. 

* '  In  this  case  it  was  left  to  the  jury  to  say  whether  the  plaintiff  had  exercised 
any  control  over  the  conduct  of  the  driver  further  than  to  indicate  the  places 
to  which  he  wished  him  to  drive.  The  instruction  of  the  court  below,  that 
unless  he  did  exercise  such  control,  and  required  the  driver  to  cross  the  track 
at  the  time  the  collision  occurred,  the  negligence  of  the  driver  was  not. 
imputable  to  him,  so  as  to  bar  his  right  of  action  against  the  defendant,  was 
therefofe  oorreet,  and  the  judgment  must  be  affirmed;  and  it  is  so  ordered.'* 
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In  Gray  ▼.  PhOaMphia  db  B.  B,  Go,,  IT.  S.  Cir.  Ct.,  N.  D.  N.  Y.,  24  Fed. 
Rep.  188,  it  was  held  that  where  a  fireman  on  a  railroad  train  is  injured  hf  a 
collision  at  a  crossing  of  two  roads,  brought  about  by  the  concurring  negU* 
gence  of  the  engineer  on  his  train,  and  of  the  employees  of  the  other  road,  his 
right  to  recorer  damages  for  such  injury  from  the  other  road  will  not  be 
defeated  by  reason  of  the  negligence  of  the  engineer.  Wallace,  J.,  said: 
' '  Although  the  plaintiff  was  a  f ellow-senrant  of  the  engineer,  he  was  a  sub- 
ordinate, and  had  no  control  over  the  morements  of  the  locomotive.  If  be 
was  not  guilty  of  any  personal  negligence,  and  did  not  countenance  the  negli- 
gent conduct  of  his  fellow-serrant,  upon  reason  and  according  to  the  weigbt 
of  authority,  he  ought  not  to  be  precluded  from  a  recovery  against  the  defend- 
ant. If  he  could  maintain  an  action  against  his  fellow-servant  and  the  defend* 
ant  jointly,  he  can,  at  his  election,  pursue  either  severally.  Upon  the  facts 
found  by  the  jury,  he  was  no  more  accountable  for  the  misconduct  of  the 
engineer  than  a  passenger  would  be,  or  than  the  owner  of  a  cargo  would  be 
for  the  negligent  acts  of  the  carrier  whom  he  has  employed  to  transport  hie 
property.  If  he  had  occupied  such  a  relation  to  the  transaction  he  could  re- 
cover against  either  or  all  of  the  offenders  whose  acts  contributed  to  his  injury. 
The  AOas,  98  U.  S.  802;  The  Washington,  9  WalL  618;  The  Titan,  28  Fed. 
Rep.  418;  Eaton  v.  Boston  db  L.  B,  Go,,  11  Allen,  500;  VMster  v.  Hudson  R, 
B.  Go.,  88  N.  Y.  260;  Barrett  v.  Third  4ve.  R  Go.,  ^  N.  Y.  628;  Spooner  v. 
BrooJdyn  GUy  B.  Go.,  54  N.  Y.  280;  s.  c,  18  Am.  Rep.  570;  Loekhart  v.  Licht- 
mUhal&r,  46  Penn.  St.  151.  See  Town  of  Albion  v.  Hetriek,  90  Ind.  545;  B.  c, 
46  Am.  Rep.  280;  Wabash,  8t.  L.  db  P.  B.  Go,  v.  Bhaddet,  105  111.  864;  s.  c, 
44  Am.  Rep.  791;  Guddy  v.  Horn,  46  Mich.  596;  s.  c,  41  Am.  Rep.  178. 

**  The  defendant  relies  upon  the  English  cases  of  Thorogood  v.  Bryan,  8  C. 
B  115,  and  Armstrong  v.  Lancashire  <t  T,  B,  Go.,  h.  "EL,  10  Exch.  47. 

"  In  Thorogood  v.  Bryan,  it  was  held  that  the  plaintiff,  an  ordinary  pas- 
senger in  an  omnibuB.  injured  by  the  joint  negligence  of  the  driver  of  the 
omnibus  and  of  the  defendant,  must  be  taken  to  be  identified  with  the  driver 
of  the  omnibus;  and  if  want  of  care  on  the  part  of  the  driver  of  the  omnibus 
conduced  to  the  accident,  the  plaintiff  could  not  recover  against  the  defendant. 
This  ruling  has  been  generally  criticised,  and  its  correctness  repudiated  by  text- 
writers  of  authority,  and  is  in  plain  conflict  with  the  great  preponderance  of 
judicial  opinion  in  this  country.  The  case  of  Armstrong  v.  Lancashire  dh  Y. 
B.  Go,,  was  decided  upon  the  authority  of  Thorogood  v.  Bryan, 

"  In  Bobinson  v.  N,  T.  Gent,  db  H,  B,  B.  Go,,  66  N.  Y.  11;  s.  c,  28  Am.  Bep^ 
1,  it  was  held  that  a  person  who  accepts  an  invitation  to  ride  with  another  com* 
petent  to  control  the  vehicle  is  not  chargeable  with  his  negligence,  and  con- 
tributory negligence  upon  his  part  is  no  defense  in  an  action  against  a  third 
party  for  injuries  resulting  from  a  collision,  and  that  if  the  plaintiff  was  free 
from  negligence,  although  the  driver  might  have  been  guilty  of  negligence 
which  contributed  to  the  injury,  the  action  could  be  midntained.  Cuuucu,  G. 
J.,  in  delivering  the  opinion,  said:  "  It  is  no  excuse  for  the  negligence  of  the 
defendant  that  another's  negligence  contributed  to  the  injury  for  whoee  acts 
the  plaintiff  was  not  responsible." 

"  In  Dyer  v.  Srie  R  Go,,  71  N.  Y.  228,  it  was  held  that  where  one  tzavela 
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in  a  Tehiele  aft  the  Inritation  of  the  owner  or  driver  over  whom  he  has  no  con- 
trol, no  relationship  of  principal  and  agent  exists  between  them,  and  he  is  not 
lesiRjDsible  for  the  n^ligence  of  the  driveri  and  contribatorj  negligence  on 
the  part  of  the  driver  Is  not  imputable  to  the  passenger  and  is  no  bar  to  a  re. 
eoverj  against  a  negligent  third  party  for  injuries  resulting  from  a  collision. 

"  The  reasoning  in  both  of  these  cases  proceeds  from  the  ground  that  the 
negligence  of  one  person  is  not  to  be  imputed  to  another  merely  because  both 
of  them  are  engaged  in  a  common  enterprise,  when  the  latter  has  no  control  in 
fact,  or  by  reason  of  superior  authority,  over  the  conduct  of  the  former.  It  is 
otherwise  where  they  are  engaged  in  an  enterprise,  the  character  of  which  pre- 
sapposes  conjoint  management,  and  therefore  mutual  responsibility  for  each 
other'a  acts,  as  in  Beck  v.  Eati  Biver  Ftrry  Co,,  6  Robt  83. 

"  It  is  not  apparent  how  the  circumstance  that  the  persons  engaged  in  the 
eommon  enterprise  are  fellow-servants  can  qualify  the  application  of  the  prin- 
ciple to  be  deduced  from  these  catses.  That  circumstance  is  important  only  as 
it  bears  upon  ^he  question  of  the  employers'  responsibility  to  one  servant  for 
the  n^ligence  of  a  fellow-servant.  As  between  themselves,  the  servants  of  a 
eommon  empl<»yer  are  liable  to  each  other  for  negligence  precisely  as  though 
the  relation  of  fellow-servant  did  not  exist.  The  cases  in  Massachusetts 
holding  otherwise  are  generally  disapproved  by  the  commentators.  Shearm. 
^Bedf.  Neg.,  g  112;  Whart.  Neg.,  §  245;  2  Thomp.  Neg.  1062;  Add.  Torts, 
14S.    See  also  mnd$  t.  HaitiiHnt,  58  Ind.  121. 

'*The  exemption  of  the  employer  from  liability  to  a  servant  for  the  negli* 
gence  of  a  f ellow-servant  rests  upon  the  implied  undertaking  of  the  servant  to 
assume  the  risks  necessarily  incident  to  the  service  in  which  he  engages,  in- 
cluding the  risks  of  the  negligence  of  his  fellow-servant  in  discharging  duties 
the  employer  cannot  be  expected  to  discharge  personally.  There  is  no  reason 
why  a  third  person,  with  whom  there  is  no  such  implied  undertaking,  should 
be  entitled  to  avail  himself,  as  a  defense  to  his  own  negligence,  of  the  contribu* 
toiy  negligence  of  a  fellow-servant  of  the  injured  party  any  more  than  of  the 
contributory  negligence  of  a  stranger.  As  to  him,  personal  negligence  on  the 
part  of  the  injured  party  would  seem  to  be  the  only  Just  criterion  of  contribu- 
tory negligence. 

"In  the  case  of  Patdmier  v.  IBrie  B.  Co.,  84  N.  J.  Law,  151,  it  was  held  that 
«  servant.  Injured  by  the  combined  negligence  of  his  master  and  of  a  fellow- 
servant,  could  recover  against  the  master  upon  the  ground  that  the  master  was 
one  of  two  joint  wrong-doera»  and  as  such  responsible  to  the  servant.  It  would 
follow  as  a  corollary  that  it  does  not  lie  even  with  an  employer  to  insist  that 
the  contributory  negligence  of  one  servant  can  be  imputed  to  a  fellow-servant 
as  a  defense  to  the  employer's  negligence.  Certainly  a  stranger  cannot  occupy 
•any  better  position  than  the  employer. 

"  Thero  are  two  adjudications  in  this  State  opposed  to  the  doctrine  of  Am^- 
-dtong  T.  LaneaMre  d  T,  B.  Co,;  Perry  v.  Laming,  17  Hun,  84;  Buteh  v. 
Bt^alo  Creek  B.  Co,,  29  Hun,  112.  In  both  of  these  cases  it  was  held  that  a 
-defendant  whose  negligence  contributed  to  the  injuiy  of  an  employee  could 
not  escape  liability  because  the  negligence  of  a  co-employee  of  the  plaintiff  also 
^eoneaned.    This  Is  believed  to  be  sound  law." 
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In  8t.  Clair  8t.  B^.  Co.  v.  Eadis,  48  Ohio  St.  91,  agirl  of  sixteen,  capable 
of  taking  reasonable  care  of  benelf,  riding  with  her  father  who  was 
dxlTing  his  own  horse  and  wagon,  was  injured  by  coHlsJon  between  the 
wagon  and  a  street- Car  of  the  defendant,  oansed  solely  by  the  oonenrrent 
negligence  yf  the  company  and  her  father.  Meld,  that  die  might  reoover 
of  the  company.  The  court  said,  citing  Trantfer  Co,  v.  KeOp,  86  Ohio 
St.  86;  8.  c,  88  Am.  Rep.  558.  "  In  that  case,  as  in  this,  the  plaintiff  was  not 
in  fault;  but  there,  as  here,  it  was  contended  that  the  plaintiff  was  so  identified 
with  or  related  to  the  railroad  company  by  the  contract  of  carriage  tliat  the 
fault  of  the  carrier  must  be  imputed  to  the  passenger.  Neither  in  that  caae 
nor  in  this  was  there  any  fault  alleged  against  plaintiff  for  beooming  a  passen- 
ger. The  two  cases  differ  in  two  respects  only.  There  the  carriage  was  by  a 
public  carrier,  personally  for  hire  or  reward,  while  here  it  was  by  private  con- 
yeyance,  and  presumably  gratuitous.  There  the  driver  of  the  street  car  wa» 
a  stranger  to  the  passenger,  while  he  was  her  father,  with  whom  she  was  riding 
home.  In  that  case  it  was  held  that  the  driver  in  the  street  car  was  in  no  just 
sense  the  agent  or  servant  of  the  passenger.  If  the  driver  had  been  under  the 
control  of  the  passenger,  then  it  was  said  there  might  be  some  show  of  reason 
for  holding  the  passenger  liable  for  the  n^ligence  of  the  driver.  But  as  there 
was  no  such  power  or  direction  or  control,  the  negligence  of  the  driver  of  the 
car  could  not  be  imputed  to  the  passenger.  That  was  held  to  be  a  esse  of  Joint 
negligence  of  the  railroad  company  and  the  transfer  company,  for  which  thej 
might  be  sued  Jointly  or  severally.  After  a  thorough  examination  of  the  num- 
erous and  eonflictlng  authorities  upon  this  point,  some  of  which  are  cited  in  the 
opinion,  we  then  declined  to  follow  the  case  of  Tkorogood  v.  Bryan,  8  C.  B^ 
115,  and  other  like  cases,  which  hold  the  passenger  liable  for  the  contributory 
negligence  of  his  driver,  where  there  was  mutual  fault  of  two  drivers  causing 
an  injury,  and  as  before  stated,  held  that  upon  principle,  as  well  as  upon  the 
better  authorities,  the  passenger  was  not  so  identified  with  the  vehide 
in  which  he  was  riding  as  to  make  him  responsible  for  the  driver's  fault  It 
was  held  by  us  that  the  passenger  in  that  street  car  was  not  responsible  for 
the  negligence  of  the  driver;  that  the  latter  was  in  no  Just  sense  the  agent  of 
the  former,  and  had  no  control  of,  or  direction  over  the  management  of  the 
vehicle  in  which  he  was  riding,  so  as  to  identify  driver  and  passenger.  The 
opposite  doctrine,  though  supported  by  high  authority,  has  not  been  received 
even  in  England  with  approbation.  We  cite  a  few  of  the  cases  and  text^books 
touching  this  vexed  question,  but  since  the  subject  was  fully  considered  in 
Transfer  Co.  v.  Kdly^  wpra,  we  need  not  further  consider  it.  See  Amutrong 
y.  Lancashire  Bailway  Co.,  L.  R.,  10  Exch.  47;  WaUe  v.  if.  S.  B.,  El.,  Bl.  & 
El.  719  (a  case  of  a  child  too  young  to  take  care  of  itself);  Loekhart  v.  LieAUn- 
thaler,  46  Penn.  St.  151;  Thomps.  Carr.  Pass.,  ch  7,  where  all  the  oases  pro 
and  6(m  are  cited,  notes,  p.  284;  Bmnett  T  if.  /.  B.,  86  N.  J.  L.  225;  s.  c,  18 
Am.  Rep.  485;  1  Smith's  Lead.  Oases  (8th  Am.  ed.),  p.  505,  «815;  JhtniOU 
Turnpike  Co.  Y.  Steteart,  2  Mete.  (Ky.)  119;  Chapman  t.  if.  JET.  B.  Co.,  19  N.  Y. 
841;  Colegrove  v.  if.  F.  d  IT.  S.  R  Co.,  20  N.  Y.  492;  LauietiBe,  eU.,  B.  y. 
Caeee  Adm'r,  9  Bush,  728;  Whart  Neg.,  %  895;  Wdfeier  v.  S.  B.  R  Co.,  88- 
N.  Y.  260.    The  foregoing  cases  mostly  relate  to  passengers  by  public  eaniers. 
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and  when  tlie  passtenger  is  iujared  by  tbe  negligence  of  another  public  carrier, 
or  of  a  third  person.  It  only  remains  to  determine  if  a  like  rale  applies  when 
the  plaintiff  .was  a  passenger  in  a  priyate  oonTeyanoe.  We  think  it  does.  The 
plaintiff  in  the  case  at  bar  was  in  no  just  sense  the  master,  nor  was  her  father 
her  agent  or  under  her  control  or  direction.  In  Puterbaugh  v.  Recuor,  9  Ohio 
BL  484,  the  want  of  ordinary  care  of  plaintiff's  agent  prevented  his  reooTery, 
when  the  agent's  negligence  directly  contributed  to  the  injury,  though  the 
defendant  was  also  guilty.  But  it  is  well  settled  that  passengers  in  a  public 
eooTeyance  are  not  so  liable  for  the  negligence  of  the  employees  of  the  carrier, 
because  they  are  not  the  agents  of  the  passenger.  The  same -reasons  apply 
with  equal  force  to  a  private  carrier.  Plaintiff's  relations  to  her  father  being 
that  of  a  passenger  in  his  wagou.  going  to  their  common  home,  did  not,  in  law, 
make  him  her  servant  or  agent,  and  as  such  responsible  for  his  misconduct. 
If  he  had  brought  an  action  for  the  loss  of  services  of  his  daughter,  caused  by 
this  injury,  his  contributory  negligence  would  defeat  a  recovery,  nor  could  he 
recover  for  his  own  injuries  for  the  same  reason.  This  is  because  he  was 
guilty  with  the  defendant  of  causing  the  collision.  Neither  does  the  fact  that 
she  was  the  daughter  defeat  her  rights.  If  her  father's  misconduct  or  negli- 
genee  contributed  to  the  injury,  why  should  that  fact  exonerate  a  joint  wrong- 
doer? JSMiuon  V.  N.  T.  Cent,  B„  66  N.  T.  11;  s.  c,  28  Am.  Rep.  1,  was  the 
ease  of  a  female  who  had  accepted  an  invitation  to  ride  with  a  gentleman,  who 
was  the  owner  and  driver  of  a  buggy  in  which  they  were  riding  when  she  was 
injured  through  the  joint  negligence  of  her  driver  and  a  train  of  cars. 
Chusch,  C.  J.,  says:  '  I  am  unable  to  find  any  legal  principle  upon  which  to  im- 
pute to  plaintiff  the  negligence  of  the  driver.  *  *  *  The  acceptance  of  an 
invitation  to  ride  creates  no  more  responsibility  for  the  acts  of  the  driver  than 
the  riding  In  a  stage-coach,  or  even  a  train  of  cars,  providing  there  was  no  neg- 
ligence on  account  of  the  character  or  condition  of  the  driver  or  the  safety  of 
the  vehicle,  or  otherwise.  It  is  no  excuse  for  the  negligence  of  defendant  that 
another  person's  negligence  contributed  to  the  injury  for  whose  acts  the  plain- 
tiff was  not  responsible.'  We  think  this  reasoning  unanswerable,  notwith- 
standing the  adverse  criUdsm  and  contrary  holding  in  PridemuB  v.  Ciiif  of  Jft^ 
end  PoM,  48  Wis.  514;  s.  c,  28  Abl  Bep.  658." 

To  same  effect,  Oudi^  T.  Earn,  46  Mieh.  586;  s.  c,  41  Am.  Rep.  178;  Town 
^AJbian  v,  HfMbk,  90  Ind.  646;  s.  c,  46  Am.  Rep.  280;  Wabaeh,  eU,,Rp.  (Jo, 
T.  SkaekUt,  105  111.  864;  s.  c,  44  Am.  Rep.  791;  MiutermmT,  Jf.  T,  Ceni,,  etc, 
M.  (h.,  84  N.  T.  247;  B.  o.,  88  Am.  Sep.  510,  and  note  614*  also  iiote%  28  An 
B0pi4. 
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MoOULLOGH  Y.  HOPPBB. 
(47  N.  J.  lAW,  Vm 

In  oompaHag  time  under  the  statnte  of  Ibnitntlons,  the  dnj  on  whlok  tbe 
of  action  aoeraed  is  exdnded.    (6m  noU,  p.  147.) 

npHE  head-note  states  the  point 

H.  K.  Oaddington,  for  plaintiiL 
JR.  L  Hopper,  for  defendants. 

Dixon,  J.  The  main  question  in  this  case  is,  whether  in  com- 
puting the  six  years  within  which  an  action  for  money  had  and 
received  must  he  brought,  the  day  on  which  the  money  came  to  the 
defendant's  hand  should  be  counted.  The  money  haying  been 
received  on  June  6, 1878,  and  the  suit  begun  on  June  6, 1884,  is  the 
statnte  of  limitations  a  bar  ? 

The  exact  six  years,  of  course,  ended  at  the  moment  on  June  6, 
1884,  corresponding  to  the  moment  on  June  6,  1878,  when  the 
cause  of  action  accrued,  but  the  inconvenience  of  the  thing  pre- 
cludes inquiry  as  to  when  that  moment  was.  The  law  concedes  or 
withholds  the  entire  day,  and  de  minivus  fiofi  curat. 

The  rule  laid  down  in  the  older  authorities  for  the  computation 
of  time  is  that  when  the  time  starts  from  an  event  the  day  of  its 
occurrence  shall  be  counted;  for  a  part  of  the  day  is  certainly 
included,  and  that  is  reckoned  as  a  whole  day,  since  ''the  law  doth 
reject  all  divisions  of  a  day  for  the  uncertainty; "  but  when  the 
time  starts  from  a  day,  that  day  shall  not  be  counted,  for  the  very 
words  exclude  it  all.  Clayton? 8  case,  5  Bep.  1;  King  v.  Adderhy, 
Doug.  463;  Castle  \.  Burdtff,  3  T.  R  623;  Glassington  v.  Rawlins, 
8  East,  407. 

The  more  recent  decisions  however  disapprove  the  first  branch  of 
this  rule,  and  hold  that  generally,  in  computing  a  period  of  time 
from  an  event,  the  day  of  the  occurrence  should  not  be  included. 
Sir  William  Grant,  m.  Lester  y.' Garland,  16  Vesey,  248,  ^ving  this 
reason:  "  Our  law  rejects  fractions  of  a  day.  The  effect  is  to  ren- 
der the  day  a  sort  of  indivisible  point,  so  that  any  act  done  in  tho 
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compass  of  it  is  no  more  referable  to  any  one  than  to  any  other 
portion  of  it;  bat  the  act  and  the  day  are  co-extensiye,  and  there- 
fore the  act  cannot  properly  be  said  to  be  passed  until  the  day  is 
passed."  Mercer  t.  Ogilvie,  3  Cr.  ft  Stew.  434;  Young  t.  Higgon, 
6  M.  ft  W.  49;  MygeU  t.  Washburn,  15  N.  Y.  316;  Sheets  y.  SeUen,  2 
WalL  177;  Bemis  y.  Leonard,  118  Mass.  502;  8.  c,  19  Am.  Bep.  470- 

In  New  Jersey  from  early  times  the  rule  seems  to  have  been  to 
exclude  the  day  of  the  terminus  a  quo,  whether  that  tenntnus  was 
a  day  or  an  eyent.  Thus,  the  Insolyent  Debtors'  Act,  Pat.  Laws» 
184,  §  7,  required  creditors  to  file  a  plea  to  the  debtor's  declaration 
''within  twenty  days  after  filing  the  said  declaration,"  and  this 
court  held  that  the  day  when  the  narr.  was  filed,  October  28,  was 
not  to  be  reckoned  as  one  of  the  twenty,  and  that  a  plea  filed  on 
Noyember  17  was  in  season.  State  y.  Jackson,  1  South.  823.  The 
same  rule  is  recognized  in  Den  y.  Drake,  3  Halst  303;  Thome  y. 
Mosher,  5  C.  E.  Oreen,  257;  In  re  Evans,  2  Stew.  Eq.  571,  and 
other  cases. 

In  our  legislation  also  the  distinction  between  reckoning  time 
from  a  day  and  reckoning  it  from  an  eyent  seems  to  be  disregarded. 
Thus,  in  section  105  of  tiie  Practice  Acty  a  defendant  is  required  to 
plead  to  a  declaration  seryed  "  in  thirty  days  after  such  senrice," 
proyided  there  be  indorsed  on  the  same  a  notice  to  plead  ''within 
thirty  days  after  the  date  of  such  senrice."  The  senrice  and  the 
date  of  the  seryice  eyidently  stand  for  the  same  thing. 

We  are  of  opinion  that  the  statute  of  limitations  should  be  coa- 
strued  in  accordance  with  these  precedents.  The  statute  is  in  dero- 
gation of  abstract  right,  creating  a  bar  to  many  claims  against  whicik 
nothing  can  be  alleged  except  its  own  "t/a  scriptum  est,**  anil 
although  courts  do  not,  on  this  account,  regard  it  with  dis&yod, 
yet  when  its  proyisions  cannot  be  exactly  enforced,  but  must  lie 
either  slightly  extended  or  slightly  restricted,  the  fact  that  it  takds 
away  remedies  is  reason  enough  for  preferring  a  strict  interpreta- 
tion.    Griffith  y.  Bogert,  18  How.  158. 

Let  the  rule  to  show  cause  be  made  absolute,  the  costs  to  abide 
the  cTent  of  the  suit. 


NcTX  BT  THB  Bbpobter.— See  46  Am.  Rep.  410.  In  Baker  ▼.  BamAwrffs 
Stme^  4  Ifaekoj,  1,  the  ooari  said:  "  Aathoritles  differ  on  this  point,  Imi  we 
prefer  the  mle  followed  in  New  ToriL  and  Pennsjlvanin,  wldeh  excludes  the 
dmy  on  which  the  cense  of  aetion  aocmes.  m  a  point  of  time  after  which  the 
Mmitatioii  ensnea. 
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BwAK  V.  LipPurooRi 

(4T  V.  J.  Law,  ntO 

ne  defeadant,  owning  a  saw-mill,  employed  master  marhlniate  to  repair  the 
water- wheel,  and  the  machinists  sent  the  plaintiff  with  others  to  do  the  work. 
It  was  understood  between  the  workmen  and  the  defendant  that  the  mill 
should  be  ran  when  they  were  not  working  on  the  wheeL  While  thej 
were  so  at  work,  the  defendant's  engineer  negligently  started  the  wheel, 
injuring  the  plaintiff.  HM^  that  defendant  was  not  liable.  (Su  noie,  ji. 
164.) 

ACTION  for  personal  in juiy  by  negligence.    The  head-note  atatea 
the  facta.    The  plaintiff  had  jadgment  below. 

P.  L,  Voarhees^  for  role. 
T.  B.  Hamedf  contra. 

Rbbd,  J.  This  action  was  brought  to  leooYer  damages  for  an 
injury  received  by  the  plaintiff  in  the  mill  of  the  defendant  The 
plaintiff  is  a  machinist,  and  while  at  work  upon  the  water  wheel  of 
defendant's  saw  mill  the  wheel  was  suddenly  put  m  motion  by  the 
engineer  employed  by  the  defendant,  and  the  hand  of  the  plaintiff 
was  crushed. 

The  trial  justice  charged  the  jury,  inter  aha,  that  if  the  accident 
was  the  result  of  the  negligent  act  of  the  engineer,  then  the  defend- 
ant, the  master  of  the  engineer,  was  responsible  for  the  result  In 
answer  to  the  objection  interposed  by  defendant's  counsel  that  the 
engineer  and  machinist  bore  to  each  other  the  relation  of  fellow- 
seryants,  and  so  the  master  was  not  chargeable  with  an  injury  to 
one  caused  by  the  negligent  act  of  the  other,  he  charged  that  they 
were  not  serving  the  same  master,  and  so  were  not  engaged  in  the 
common  employment. 

It  appears  from  the  evidence  that  the  plaintiff  was  employed  in 
the  regular  business  of  a  firm  of  machinists  named  Derby  & 
Weatherby,  and  that  they,  upon  an  order  given  to  them  by  the 
defendant  to  make  some  alteration  in  the  gearing  of  his  water-wheel, 
sent  the  plaintiff  with  another  of  their  workmen  to  execute  the 
order. 
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Upon  this  appearing  in  the  oaae  it  was  urged  below,  and  there 
accepted  as  the  law  and  is  now  insisted  here,  that  while  the  engineer 
was  the  senrant  of  the  defendant,  the  plaintiff  was  the  servant  of 
Derby  ft  Weatherby,  and  as  their  employment  was  by  different 
masters,  they  were  not  fellow-servants. 

In  respect  to  this  phase  of  the  plaintiff's  case  it  would  seem  that 
if  it  be  admitted  that  the  service  in  which  Derby  ft  Weatherby  were 
employed  was  a  service  in  common  with  that  of  the  engineer,  then 
the  service  of  the  workmen  sent  by  the  firm  was  also  a  common 
service.  And  I  think  it  would  follow  that  in  respect  to  the  rule 
which  relieves  the  master  from  liability  for  injuries  received  by  one 
at  the  hands  of  another  fellow-servant,  the  workman  was  to  be 
ri^;arded,  while  doing  this  work,  as  the  servant  of  the  defendant. 

The  owner  of  the  mill  had  the  control  of  the  workmen  to  the 
nme  degree  that  he  would  have  had  over  the  masters  of  the  work- 
men had  they  done  the  work  personally.  He  had  the  power  to 
direct  the  work  in  regard  to  the  extent  and  character  of  the  altera- 
tionsy  and  in  respect  to  the  time  at  which  and  the  circumstances 
under  which  it  was  to  be  done.  He  had  the  power  to  change,  ter- 
minate or  suspend  the  work  at  any  moment.  Had  an  injury 
resulted  to  a  third  person  by  reason  of  the  negligent  act  of  such 
workman  while  acting  within  the  line  of  the  employment  for  which 
Derby  ft  Weatherby  had  been  engaged,  there  could  be  no  doubt 
that  the  defendant  would  have  been  liable  to  the  injured  person. 
I^ane  v.  Coleman,  15  Pick.  297. 

An  examination  of  the  cases  in  which  the  character  of  a  servant 
has  been  considered  will  however  disclose  the  fact  that  there  is  no 
legal  test  of  service  by  which  in  all  cases  it  can  be  determined 
whether  an  employee  is  a  servant.  He  may  be  a  servant  for  one 
purpose  and  a  volunteer  or  contractor  for  a  different  purpose.  He 
may  be  the  servant  of  one  master  viewed  in  one  aspect,  and  at  the 
same  time  be  considered  as  the  servant  of  another  person  for  the 
purposes  of  carrying  out  a  legal  policy. 

Concerning  this  last  remark,  Mr.  McDonnell,  in  his  well-digested 
book  on  this  branch  of  the  law,  speaking  of  the  observation  of 
Baron  Pabke  that  a  man  cannot  be  the  servant  of  several  masters 
at  the  same  time,  thus  writes:  **  A.  cannot  be  the  servant  of  B. 
and  0.  in  the  sense  that  he  is  bound  to  obey  both.  He  may  how- 
ever be  the  servant  of  both  in  such  a  sense  that  he  may  be  prose- 
cuted for  embezzlement  by  B.  or  G.  as  a  clerk  or  servant;  that  B. 
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or  0.  may  be  liable  to  strangers  for  his  torts,  and  that  while  the 
servant  at  B.  he  cannot  claim  damages  against  0.  for  the  acts  of 
0/s  servants,  inasmuch  as  he  is  in  law  their  fellow-senrant'^ 
McDonnell  Mast,  and  Serv.  46. 

The  accuracy  of  the  last  clause  in  the  aboye  obseryation  is 
apparent  from  an  examination  of  a  number  of  cases  in  which  this 
duality  of  service  was  recoguized.  In  the  case  of  Wiggeit  v.  Foz^ 
11  Exch.  832,  the  defendants,  who  had  contracted  with  the  Crystal 
Palace  Company  to  erect  a  tower,  made  a  subcontract  with  M.  and 
four  others  to  do  by  piece  particular  portions  of  the  work.  The 
workmen  of  the  subcontractor  were  paid  weekly  by  the  defendants, 
according  to  the  time  which  they  worked.  The  subcontractor 
received  from  the  defendants'  foreman  directions  as  to  the  execu- 
tion of  the  piece-work.  The  j^rsons  who  contracted  with  the 
defendants  to  do  piece-work  si^ed  printed  regulations  by  which 
they  were  not  at  liberty  to  leave  their  employment  till  after  they 
had  completed  their  work,  and  had  given  a  week's  notice.  A  man 
who  was  employed  by  a  subcontractor  was  killed  by  a  workman  in 
the  service  of  the  defendants.  The  jury  found  that  the  deceased 
was  the  servant  of  the  subcontractor.  The  court  remarked  that 
the  subcontractor  and  all  his  servants  must  be  considered,  for  this 
purpose,  the  servants  of  defendants  whilst  engaged  in  doing  work, 
each  devoting  his  attention  to  the  completion  of  the  whole  work^ 
and  working  together  for  that  purpose. 

In  the  case  of  Johnson  y.  Oiiy  of  Boston,  118  Mass.  114,  an  action 
was  brought  against  the  city  of  Boston  for  an  injury  caused  by  the 
falling  in  of  a  sewer  through  the  negligence  of  a  servant  of  the  city. 
The  plaintiff  was  employed  by  one  Tinkham,  whose  business  was 
the  blasting  of  rock  for  whomsoever  employed  him.  Tinkham  sent 
plaintiff  to  blast  out  the  bottom  of  a  sewer  for  defendants.  The 
city  employed  Tinkham,  paying  him  for  each  man  a  per  diem. 
The  court,  in  holding  that  plaintiff  was  a  fellow-servant  with  the 
workman  who  caused  the  injury,  remarks:  '^  If  Tinkham,  the  plain- 
tiff's employer,  had  been  the  person  injured  while  engaged  in  the 
same  work,  he  would  clearly  have  been  in  the  position  of  a  fellow- 
servant  with  those  who  excavated  the  earth.  The  only  point  of 
difference  in  the  position  of  the  plaintiff  is  that  by  virtue  of  a  pre- 
vious agreement  between  himself  and  Tinkham  the  latter  was  enti- 
tled to  determine  whether  and  how  long  he  should  be  employed 
upon  any  part  of  defendant's  work,  and  receive  from  defendant  the 
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oompensation  due  for  such  service.  But  while  he  was  so  employed 
he  was  in  the  seryioe  of  the  defendant,  doing  the  work  of  the  defend- 
antj  of  which  Tinkham  had  no  control,  and  in  the  result  of  which 
he  had  no  further  interest  than  to  receive  the  reasonable  or  stip- 
ulated rate  of  wages  as  for  a  personal  service.  The  existence  of 
this  general  relation  of  master  and  servant  between  the  plaintiff 
and  Tinkham  does  not  exclude  a  like  relation  with  the  defendant 
to  the  extent  of  the  special  service  in  which  he  was  actually  engaged. 
This  was  conceded  in  Kimball  y.  Oushman,  103  Mass.  194;  s.  c,  4 
Am.  Bep.  528,  as  to  liabilities  to  a  stranger  for  the  negligence  of 
one  employed  in  a  special  service.  The  result  of  th^  discussion  and 
the  authorities  cited  in  Hittiard  v.  Richardson,  3  Gray,  349,  would 
seem  to  be  that  while  engaged  in  the  work  of  excavating  the  sewer 
the  plaintiff  was  the  servant  of  the  defendant,  so  far  as  to  make  the 
defendant  liable  to  strangers  for  the  negligent  conduct  of  that 
work.''  The  liability  of  a  master  for  the  acts  of  a  person  employed 
by  his  servant  is  further  exhibited  in  the  cases  cited  by  Mr.  Wood 
in  his  work  on  Master  and  Servant  (section  308).  The  result  of  all 
these  cases  is  to  place  the  plaintiff  in  the  position  which  would 
have  been  occupied  by  Derby  &  Weatherby,  and  so  far  as  concerns 
the  work  done  upon  defendant's  mill,  to  place  him  in  the  position 
of  servant  of  the  defendant 

There  is  another  condition  required  however  beyond  the  fact  that 
the  injured  and  the  injuring  servant  were  in  the  service  of  the  same 
master,  to  relieTC  the  defendant  from  the  operation  of  the  rule  of 
respondeat  superior.  The  service  must  not  only  be  under  the  same 
master,  but  the  employment  must  be  one  having  a  common  object. 
The  most  approved  test  of  employment  of  this  character  is  whether 
the  injured  servant  can  be  said  to  have  apprehended  the  possibility 
of  injury  from  another  servant  while  engaged  in  the  service  for 
which  he  hires.  It  is  not  necessary  that  both  be  engaged  in  the 
same  or  similar  acts,  so  long  as  the  risk  of  injury  from  the  one  is  so 
much  a  natural  and  necessary  consequence  of  the  employment  which 
the  other  accepts  that  it  must  be  included  in  the  risks  which  have 
to  be  considered  in  his  wages.    TJnderhill  Torts,  52. 

Similar  language  was  employed  in  the  case  of  Morgan  y.  Vale  of 
Neath  Railway  (7o.,  L.  B.,  1  Q.  B.  149,  and  in  the  case  of  Lovelly. 
Howell,  1  0.  P.  Div.  161;  and  this  test  was  adopted  by  the  Court 
of  Errors  in  the  case  of  Bums  y.  McAndrews,  39  N.  J.  L.  117. 
The  language  used  is  this:  ''Common  employment  is  service  of 
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such  kind  that  in  the  exercise  of  ordinary  sagacity  all  who  engage 
in  it  may  be  able  to  foresee,  when  accepting  it,  that  through  the  neg- 
ligence of  fellow-senrants  it  may  probably  expose  them  to  injury.'' 

The  two  cases  in  the  Court  of  Queen's  Bench  and  Court  of  Com- 
mon Pleas  Division  have  been  by  me  selected  from  a  number  of 
cases  in  the  English  courts  in  which  the  same  test  has  been  recog- 
nized and  applied,  and  the  facts  to  which  this  rule  was  applied  in 
the  first  of  these  two  cases  are,  in  my  judgment,  much  like  the  facts 
in  the  present  cause. 

In  this  case  of  Morgan  v.  VaUof  N$aih  Railway  Co.,  the  &cts 
were  these:  The  plain ti£F  was  in  the  employment  of  the  railway 
company  as  a  carpenter,  to  do  any  carpenter  work  for  the  purposes 
of  the  company.  He  was  standing  on  a  scaffolding,  at  work  on  a 
shed  close  to  the  line  of  the  railway,  and  some  porters  in  the  service 
of  the  railway  company  shifted  an  engine  on  a  turn-table  so  that  it 
struck  a  ladder  sujjporting  the  scaffold,  by  which  means  the  plain- 
tiff was  thrown  down  and  injured.  The  court  held  that  the  carpen- 
ter and  porters  were  fellow-servants. 

Not  unlike  this  case  is  that  of  Besel  y.  jVI  Fl  C  d  H.  R.  R.  Oo., 
70  N.  Y.  171.  The  plaintiff  was  a  car-repairer,  and  while  under  a 
car  at  work,  an  engine  started  to  draw  off  from  the  repair  track 
such  cars  as  had  been  repaired.  A  coupling  broke  and  some  cars 
descended,  struck  the  car  which  deceased  was  repairing,  and  kUled 
him.  It  was  held  that  the  yard-master  and  head  brakeman  were 
co-employees  of  the  car-repairer,  and  for  the  negligence  of  either 
of  the  two  former  the  defending  company  were  not  liable  to  the 
plaintiff.  To  the  same  effect,  and  involving  nearly  the  same  facts, 
is  the  case  of  VMe%  v.  Ohio  and  Mississippi  Railway  Oo,^  85  HL  500. 

In  respect  to  the  rule  that  the  common  employments  may  be  dis- 
similar and  in  different  departments  of  the  same  business,  the  case 
of  Ross  V.  N.  r.  a  d  H.  R.  R.  Co.,  5  Hun,  488;  8.  c,  74  N.  T. 
617,  is  instructive.  The  plaintiff  was  engaged  in  the  capacity  of  a 
surveyor  and  was  injured  through  the  negligence  of  a  conductor 
while  he  was  being  transported,  free  of  charge,  from  his  place  of 
residence  to  his  work.  It  was  held  that  he  was  a  co-employee  of 
the  conductor. 

So,  in  the  case  of  McCosker  T.  Long  Island  R.  Co.,  84  N.  Y.  77, 
a  man  employed  by  the  yard-master  was  killed  through  the  negligence 
of  the  yard-master.  It  was  held  that  they  were  engaged  in  a  com- 
mon employment 
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So  in  the  case  of  Oittshannon  y.  Stony  Brook  R.  Corp^  10  Cush.  238, 
a  common  laborer  engaged  in  repairing  the  road-bed  was  killed,  while 
riding  in  a  train  to  his  work,  by  the  negligent  management  of  the  train; 
it  was  held  that  there  was  no  recoyery.  To  the  same  purport  is  the 
ease  of  Ryan  v.  Oumberhfid  Valley  R.  Co.y  23  Penn.  St.  384. 

In  the  English  cases  the  remark  of  Mr.  McDonnell,  that  the  courts 
have  given  a  very  wide  signification  to  ''fellow-servants''  is  illus- 
trated by  the  cases  cited  by  him.     McDonnell,  Master  and  Serv.  304. 

Now  from  this  statement  of  the  general  principle  upon  which 
the  determination  of  a  common  service  rests,  and  in  view  of  the 
oases  in  which  it  has  been  illustrated,  let  us  turn  to  the  posture  of 
the  parties  in  the  present  action.  The  defendant  was  engaged  in 
the  business  of  cutting  timber  by  means  of  a  mill  run  by  water  or 
steam.  He  employed  hands  to  operate  the  mill,  among  them  an 
engineer.  He  called  in  the  plaintiff  to  make  some  changes  in  the 
gearing  of  the  machinery,  and  while  the  latter  was  at  work,  he  re- 
ceived the  injury,  by  reason,  as  he  claims,  of  the  negligent  act  of  the 
engineer  in  starting  the  wheel  upon  which  he  was  at  work. 

If  the  mechanic  had  been  engaged,  generally  to  keep  the  mill 
in  repair,  and  had  received  this  injury  while  engaged  in  such  gen- 
eral employment,  would  there  exist  a  doubt  that  he  was  a  co-servant 
with  the  others  employed  about  the  mill,  engaged  in  common  ser- 
vice? The  general  object  was  the  preparation  of  uncut  timber  for 
the  market,  by  turning  it  into  lumber. 

Now  this  mechanic  was  certainly  as  closely  connected  with  the 
common  object  as  the  carpenter,  car-repairer  or  road  repairer  was 
to  the  common  purpose  of  a  railroad  company. 

He  would  seem  to  be  so  clearly  within  the  rule  of  a  common  (ser- 
vice that  discussion  would  b^  wasted. 

Nor  can  I  perceive  in  what  way  this  case  is  variant  from  the  fact 
that  this  service  was  an  occasional  or  job  service. 

It  is  the  quality,  not  the  length  of  time  or  extent  of  the  work, 
which  fixes,  in  this  respect,  the  character  of  the  servant  and  service. 
The  servant  may  be  engaged  by  the  day,  week  or  year,  or  by  piece- 
work, yet  if  his  employment  is  in  the  way  of  accomplishing  a  result 
which  other  employees  are  also  working  to  bring  about,  their  ser- 
vice is  common.  In  no  case  have  I  discovered  a  suggestion  that 
the  length  of  time  in  which  the  person  is  engaged  in  work  deter- 
mines the  question  of  service  in  respect  to  the  liability  of  the  master 
for  his  acts,  or  for  injuries  to  him  at  the  hands  of  other  servants. 
Vol.  LTV  —  20 
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In  the  argnment  at  bar  on  this  branch  of  the  case,  the  point  made- 
WRs  that  the  machinist  was  called  upon  to  equip  the  mill  for  work, 
and  that  his  employment  was  limited  to  that,  and  ceased  when  that 
was  accomplished;  that  on  the  other  hand,  the  employment  of  the 
engineer  was  limited  to  running  the  mill. 

But  it  must  be  kept  in  yiew  that  the  mill  had  been  running,  and 
was  to  continue  running,  at  intervals,  while  the  alterations  were 
being  made.  The  plaintiff  knew  this,  for  according  to  his  own  story 
of  his  engagement,  the  danger  of  running  the  mill  at  all,  while  he 
was  working,  was  discussed  by  himself  and  the  defendant  He  says 
that  the  defendant  promised  that  the  mill  should  not  be  started 
while  he  was  below  at  work  upon  the  wheel,  but  it  was  understood 
between  them  that  it  should  run  while  he  was  preparing  the  work 
for  ifcs  application  to  the  wheel. 

There  was  conflicting  testimony  as  to  what  was  said  by  the  defend- 
ant, but  there  is  no  conflict  m  regard  to  the  fact  that  the  plaintifl 
understood  that  the  mill  was  to  be  operated  at  such  intervals  of 
time  as  the  plaintiff  was  not  actually  at  work  upon  the  water-wheeL 
The  question  is  not  presented  whether  the  defendant  made  a  promise, 
for  not  keeping  which  he  became  liable  to  the  plaintiff,  but  whether 
the  machinist  was  a  fellow-servant  of  those  who  were  operating  the 
mill.  In  this  aspect  of  the  case,  I  am  unable  to  distinguish  this 
machinist  from  the  railroad  carpenter  or  the  repairer  of  cars  or 
road-bed  of  a  railway  company,  who  were  employed  to  keep  in 
working  order  the  appliances  by  which  the  corporations  were  enabled 
to  operate  their  multifarious  business.  They  are  each  engaged  in 
forwarding  a  common  enterprise,  and  are  to  all  others  oonoemed  in 
the  same  undertaking,  fellow-servants  engaged  in  a  common  employ- 
ment. 

I  think,  in  ruling  otherwise  at  the  trial  there  was  error,  for  which 
there  should  be  a  new  trial. 

NoTB  BT  THB  Rbfortkb. — This  case  most  be  distinguished  from  those 
involving  the  liability  of  a  master  for  an  injury  to  his  contractor's  servant  by 
defects  in  his  machinery.  Wood  says  (Master  and  Servant,  g  887):  '"  Although 
a  contractor  is  not  in  general  liable  to  the  employees  of  the  contractor  for 
injaries  resalting  to  them  while  engaged  in  his  work  under  the  contract  of 
such  contractors,  yet  if  the  work  is  done  on  his  premises  he  is  bound  by  the 
same  legal  obligation  that  exists  as  between  him  and  his  immediate  servants, 
to  keep  them  in  a  safe  and  suitable  condition,  and  is  liable  to  any  of  the  ser- 
vants of  such  contractor  for  injuries  resulting  to  them  from  defects  therein* 
not  under  a  contract  obligation,  but  from  the  duty  he  owes  to  each  of  th» 
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cmpUqraeB  aariring  oat  of  his  obligmlion  to  provide  saeh  appliaaoes,  and  thia 
dnty  eztandB  to  keeping  the  piemises  upon  which  the  werwmata  of  the  con* 
tncior  are  at  woik,  in  a  reasonably  safe  condition,  whether  the  contract  pro- 
vides for  it  or  not*'  "But  this  •  •  •  is  limited  to  cases  of  defects  in  hi» 
own  premises."  ating  Cau^hirif  t.  Okme  WooUn  Co,,  56  N.  Y.  124;  s.  c.»  15 
Am.  Rep.  387. 

It  m«st  also  be  distingoished  from  the  case  of  claim  of  liability  of  a  master 
for  an  injiuy  by  the  carolessness  of  one  of  his  contractor's  sefvants  to  another 
of  sack  servants.  He  is  nnder  no  liability  in  such  case.  HawkinB  v.  SkmdevriL 
Bugmr  BefiMry,  122  Mass.  400;  EuiU  v.  Pmn.  B.  Co.,^1  Penn.  St.  475. 

On  the  precise  question  involved  in  this  case  Mr.  Thompson  says  (Neg.  lOft^): 
"Nearly  all  the  definitions  of  fellow-servants  given  in  the  lxx>ks  make  it 
sRsentlal  to  the  rolation  that  they  should  be  servants  of  the  tame  matter.  The 
employees  of  an  independent  contractor  would  seem  not  to  be,  in  any  proper 
sense,  employees  of  the  proprietor  for  whom  the  contractor  has  engsged  to  do 
the  work.  If  thereforo  an  employee  of  such  a  contractor  is  injured  by  the 
negiigence  of  an  employee  of  the  proprietor,  it  would  seem  that  the  maxim 
reijpondeai  euperior  ought  to  apply,  and  that  such  proprietor  should  pay  dam- 
ages." Of  the  Jchneon  case  cited  In  the  principal  case  he  says  it  is  put  '*  on 
grounds  which  are  not  very  clear." 

In  Soeneon  v.  Atlantic  MaU.SteannMp  Co,,  57  N.  T.  108,  the  court  said: 
"  There  was  no  proof  that  the  plaintiff  and  the  man  who  caused  the  injury  to 
Mm  were  fellow-servants.  The  latter  was  in  the  employment  of  the  defend- 
ant, engaged  in  unloading  the  cargo  from  the  steamship  upon  the  lighter.  The 
fomier  was  in  the  service  of  the  owners  of  the  lighter,  in  receiving  the  cargo 
and  transporting  the  same  to  the  city  of  New  York.  They  were  not  the  ser- 
vants of  a  common  principal  in  any  sense,  and  they  were  not  strictly  engaged 
in  the  same  employment.  The  duties  of  the  one  were  confined  to  the  steam- 
ihip  and  of  the  other  to  the  lighter.  Hence  this  case  does  not  fall  within  the 
rule  that  an  employer  is  not  responsible  for  an  injury  occasioned  to  one 
employee  by  another  engaged  in  the  same  general  employment. "  Citing  SmUh 
T.  If.  T.  AH.  B.  Co,,  19  N.  Y.  187,  holding  that  a  switch  tender  employed  by 
a  railroad  company  on  a  part  of  its  track  on  which  it  permits  another  company 
to  run  its  trains  is  not  a  fellow-servant  with  the  servants  of  the  latter  company. 

In  Toung  v.  N,  T.  Cent.  B.  Co,,  80  Barb.  229,  it  was  held  that  a  servant  of 
a  contractor  for  repairing  a  railroad  bridge  injured  by  a  passing  train,  through 
the  negligence  of  the  company*s  servants,  may  recover  from  the  company. 
" The  ground  of  exemption  of  the  master,"  said  the  court,  '*  in  all  these  cases, 
18  the  privity  of  contract  between  him  and  the  person  injured,  from  which  the 
law  presumes  an  agreement  between  them  for  a  compensation  equal  to  the  risk 
and  peril  of  the  service.  If  therefore  the  plaintiff  in  this  case  was  not,  in  any 
legal  sense,  the  servant  or  employee  of  the  defendants,  but  was  the  servant  or 
employee  of  another,  and  there  was  no  privity  between  him  and  the  defendants, 
the  dedMons  referred  to  do  not  apply,  and  the  defendants  must  be  liable  upon 
the  general  rule,  to  the  plaintiff,  the  same  as  to  any  other  stranger.  The 
defendant  can  claim  no  benefit  or  exemption  from  a  contract  made  between  the 
pUiatiff  and  another  party,  whatever  risks  he  may  have  assumed  as  between 
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himself  and  his  employer.  *  *  *  If  Fowler  was  a  contractor  with  the 
defendants  to  do  this  job,  he  was  not  in  any  l^gal  sense  their  servant  or 
employee,  and  the  men  employed  hy  him  to  do  the  work  certainly  stood  in  no 
such  relation  to  the  defendants.  They  were  his  serrants  exdnsively,  and 
between  them  and  the  defendants  there  was  no  privity  whatever.  And  I  think 
it  cannot  be  doabted  that  had  one  of  the  persons  employed  by  the  defendants 
to  run  their  trains  been  injured  by  the  negligence  of  one  of  the  persons  so 
employed  by  Fowler,  he  would  have  been  answerable  for  the  negligence.  It 
could  scarcely  be  pretended,  in  such  a  case,  that  the  negligent  and  the  injured 
employees  were  both  servants  of  the  same  employer,  and  the  rule  most  be 
reciprocaL" 

The  facts  in  Donaldson  v.  Jfitf.  dh  Mo.  B,  Go,,  18  Iowa,  280,  were  quite  simi- 
lar to  the  last  case  and  the  like  ruling  was  made,  without  much  argument  and 
on  other  grounds.  *'  The  deceased,  although  a  sub-contractor  for  the  building 
of  bridges,  and  therefore  indirectly  in  the  employ  of  the  defendants,  yet  his 
duties  were  so  entirely  in  another  department,  and  wholly  disconnected  with 
operating  the  road,  as  that  his  relation  to  the  employees  managing  the  train 
which  ran  over  him  cannot  be,  in  any  proper  sense,  said  to  be  that  of  a  oo- 
servant.'* 

The  like  holding  was  made  in  Barrett  v.  Singer  Mrtfg.  06.,  1  Sweeney  (N. 
Y.  Com.  Pleas),  545.     "  He  was  the  servant  of  the  contractor,  and  the  rule  of 
respondeat  superior  has  no  application." 

In  Abraham  v.  Reynolds,  5  £.  &  N.  142,  the  plaintiff,  a  servant  of  A.,  em- 
ployed by  the  defendant  to  carry  cotton  from  his  warehouse,  was  reoeiving 
the  cotton  into  his  lorry,  when  by  the  negligence  of  the  defendant's  porter,  in 
lowering  a  bale,  it  fell  on  him.  Held,  that  the  defendant  was  liable.  PoLUXai, 
B. ,  said:  "  Here  it  is  said  that  there  was  common  work.  If  it  was  agreed  that 
his  work  should  be  done  by  all,  the  rule  might  apply;  but  it  does  not  apply 
merely  because  the  parties  had  a  common  object,  if  they  had  separate  ends, 
and  for  some  purposes  antagonistic  interests."  Watson,  B.,  si^:  "The 
plaintiff  was  the  servant  of  Jump,  the  carter. .  The  defendant  had  no  eontiaot 
over  him. "  '  *  They  are  persons  doing  work  for  a  conmion  object,  but  not  ondor 
the  same  control  or  by  the  same  orders."  Chahiibl,  B.,  distingotshed  Wi^fg^ 
V.  Fox,  dted  in  the  principal  case,  on  the  gvonnd  that  Fox  had  a  ooatiacl  over 
and  power  to  dismiss  Wlggett 
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(km  who  Isimprifloiied  under  lawfiil  piooess  on  an  nnfonnded  omim  of  nottoa 
cuinoi  AToid  a  oontiact  made  to  pioeme  liis  xelease  on  tbe  gioand  of  dniMi. 

i  OnON  on  a  note.     The  opinion  states  the  oaw. 

CL  />•  Hodges,  for  motion. 
F.  H  ffUkooly,  oontra. 

KiAPP,  J.  The  plea  filed  by  defendant  u  asked  to  be  strioken 
out  as  a  sham  plea,  because  the  defendant  is  without  defense  to  the 
action. 

The  plaintiff  sues  npon  a  promissory  note  made  by  the  defendant, 
payable  to  the  order  of  Henry  E.  Tumbull,  and  by  the  latter 
indorsed  to  the  plaintiff. 

The  testimony  shows  that  the  note  in  suit  was  made  under  the 
following  circumstances:  The  plaintiff  advanced  money  to  Henry 
E.  Tumbull,  in  the  city  of  New  York,  to  the  amount  of  about 
MyOOO.  She  declares  that  he  receiyed  the  money,  as  her  agent,  to 
invest  for  her  m  good  interest*bearing  securities,  and  that  he  fraudu- 
lently appropriated  the  money  to  his  own  use.  The  defendant 
daims  that  the  money  so  advanced  to  Henry  E.  TumbuU  was  placed 
with  lum  as  a  stockbroker,  under  instructions  to  invest  in  stock 
speculations  on  margins,  and  that  it  was  used  in  such  gaming  trans- 
actions and  lost. 

To  assert  her  claim  for  this  money  as  a  debt,  the  plaintiff  brought 
Bait  against  Henry  E.  TumbuU  in  one  of  the  courts  of  New  York, 
under  which  l^gal  proceedmg  the  defendant  therein  was  arrested 
and  taken  into  custody.  And  while  so  in  custody,  in  an  arrange- 
ment to  settle  that  suit,  Walter  A.  TumbuU,  his  brother,  the 
defendant  in  this  suit,  was  called  in  to  participate,  and  did  so  by 
advancing  for  Heniy  $1,200  in  cash,  and  giving  to  him  the  promis- 
sory note  now  in  suit,  which  Henry  indorsed  to  plaintiff  for  the 
Mance.  Henry  was  therenpon  released  from  his  imprisonment, 
and  the  suit  against  him  was  subsequently  discontinued. 
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Oat  of  the  situation  thus  portrayed,  the  defendant  claims  that 
two  grounds  of  defense  arise  to  him  which  he  is  entitled  to  have 
passed  upon.  One  is  that  the  note  in  suit  was  obtained  by  duress 
of  imprisonment,  from  the  principal  who  held  the  note  as  accommo- 
dation paper;  the  other  that  no  debt  was  due  from  Henry  to  the 
plaintiff  at  the  time  suit  was  brought,  or  when  possession  of  the 
note  was  obtained  by  his  indorsement  to  her  in  settlement;  that  the 
discharge  from  imprisonment  lost  her  no  right  and  the  note  is 
therefore  without  consideration. 

To  entitle  the  plea  to  stand  against  a  motion  like  this,  it  is  suffi- 
cient that  the  defendant  present  some  ground  which,  if  maintained, 
will  answer  the  action.  If  the  defense  rests  upon  controyerted 
facts,  it  is  his  right  to  have  the  verdict  of  a  jury  in  settlement  of 
such  controversy. 

The  only  matter  of  fact  in  dispute  between  the  parties  is  that 
already  referred  to,  relating  to  the  nature  of  the  transactions  between 
the  plaintiff  and  Henry  before  the  suit  in  New  York  and  out  of 
which  it  grew.    They  agree  on  all  other  essential  matters. 

We  must  inquire  then,  first,  whether  under  the  admitted  facts 
there  is  evidence  for  a  jury  that  the  plaintiff  obtained  the  security 
through  duress  of  her  debtor.  I  take  it  to  be  the  settled  law  that 
where  one  believing  he  has  a  cause  of  action  against  another,  by 
lawful  process  causes  him  to  be  arrested  and  imprisoned,  and  the 
defendant  voluntarily  executes  a  deed  or  makes  a  contract,  or  pays 
the  money  claimed  for  his  deliverance,  he  cannot  avoid  such  deed 
or  contract  by  duress  of  imprisonment,  or  reclaim  the  money  as 
extorted  from  him,  although,  in  fact,  the  plaintiff  had  no  good 
cause  of  action.  1  Bl.  Com.  136;  Wathins  v.  Baird,  6  Mass.  506, 
and  cases  cited. 

Chief  Justice  Parsons,  in  Watki7is  v.  Baird^  in  discussing  the 
subject,  says:  ^*  It  is  a  general  rule  that  imprisonment  by  order  of 
law  is  not  duress,  but  to  constitute  it,  either  the  imprisonment  or 
the  duress  after  must  be  tortious  and  unlawful. '^ 

It  is  not  pretended  that  the  imprisonment  in  New  York  was 
unlawful,  or  that  afterward  the  arrangement  for  giving  the  note 
was  coerced  or  even  asked  for  by  the  plaintiff.  Under  the  defend- 
ant's own  showing  therefore  he  has  not  this  defense. 

As  to  the  second  alleged  ground  of  defense,  in  my  judgment  it  is 
not  open  to  the  defendant  here. 

The  law  favors  the  compromise  and  settlement  of  controversies 
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and  lifcigationsy  and  where  a  promise  is  made  on  the  compromise 
of  a  doubtful  elaim,  the  compromise  is  a  good  consideration  for  the 
undertaking  and  the  promise  is  binding.  Conover  v.  SMweli,  5 
Yroom,  54.  Attention  is  called  to  the  diversity  in  judicial  opinion 
in  the  law  courts  as  to  the  degree  of  strength  requisite  in  a  chiim 
to  make  a  compromise  of  it  a  good  consideration  where  the  claim 
is  not  actually  in  suit. 

But  where  legal  proceedings  have  been  instituted,  an  agreement 
in  its  compromise  is  good  and  valid  rogardless  of  the  validity  of  the 
plaintiff's  demand,  and  whether  the  suit  could  have  been  prosecuted 
to  a  successful  issue  or  not.  These  cannot  be  set  up  in  bac  of  the 
action  upon  the  promise.  Longridge  v.  Dorvitte,  5  B.  ft  Aid.  117; 
Edwards  v.  B(mgh,  11  M.  ft  W.  641;  Cooper  v.  Parker,  14  C.  B. 
118;  8.  c,  15  G.  B.  822;  Morey  v.  Newfane,  8  Barb.  645. 

This  rule,  both  in  England  and  Amenca,  seems  to  be  without 
exception  in  the  absence  of  fraud  or  duress. 

The  defendant  m  the  New  York  suit  would  not  be  permitted  to 
set  up,  against  his  own  promise  in  settlement,  invalidity  of  the 
plaintiff's  claim  or  cause  of  action.  And  the  defendant  here, 
whether  his  promise  be  regarded  as  made  m  the  capacity  of  surety 
for  his  brother,  or  as  an  original  promisor,  is  under  the  same  disa- 
bility under  the  facts  admitted  by  him.  SmiiA  v.  Monietih,  13 
M.  ft  W.  487. 

There  is  no  fraud  alleged  on  the  part  of  the  plaintiff  in  prosecut- 
ing her  claim  originaUy,  or  any  want  of  good  faith  in  asserting  a 
claim  to  be  pud  the  money  advanced  by  her  as  a  debt. 

The  defendant  shows  with  entire  clearness  that  he  has  no  tangi- 
ble defense  to  this  action,  and  the  motion  to  strike  out  the  plea  is 
granted. 


BlACKBURK  v.  BlILIiT. 
an  N.  J.  Law.  SQOO 
OMUMd — afmle — mtceeMtioe  dMaeriM — breatk. 

Qb  a  eontnet  for  ssle  of  goods  by  saooeasive  deliveries  and  pajments,  a  default 
in  napeei  to  one  or  more  will  not  discharge  the  other  party  onlesB  it  is  evi- 
dent that  the  defaulting  party  intends  no  longer  to  f  alfill.  * 

*  See  8eaU  v  EiUannimg  Ooal  Oo.  (89  Penn.  St.  281),  88  Am.  Rep.  758;  King 
PhiNp  MiU$  V.  auue  (R.  I.  82),  84  Am.  Rep.  608. 
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ERBOB  to  the  Sapreme  Court     Action  for  breach  of  contract- 
The  opinion  Btates  the  point     The  phiintiff  had  jndgmeni 
below. 

F.  W.  Stevens,  for  plaintiff  in  error. 

Joseph  Coulty  for  defendant  in  error. 

DixoKy  J.  [Omitting  a  minor  question.]  The  other  .questioik 
discussed  on  the  argument  was,  whether  the  defendant  had  the 
right  to  refuse  to  receive  any  more  bark  in  case  he  could  satisfy 
the  jury  that  the  five  loads  of  bark  delivered  were  not  equal  in 
quality  to  the  requirements  of  the  contract. 

The  contract  provided  that  the  plaintiff  should  deliver,  and  the 
defendant  should  receive,  one  car-load  of  bark  weekly  for  a  year  at 
$18  a  ton,  payable  on  deliveiy.  It  belongs  to  a  class  of  agreements 
sometimes  called  continuing  contracfcs  of  sale,  because  they  are  to 
be  completely  perfoimed,  not  by  single  acts  of  delivery  and  pay- 
ment, but  by  a  series  of  such  acts  at  stated  intervals. 

The  rule  to  be  applied  in  determining  whether  the  express  obli- 
gations of  such  contracts  remain,  after  one  or  more  breaches  by 
either  party,  has  been  the  subject  of  much  discussion  of  late  years, 
and  has  given  rise  to  some  contrariety  of  judicial  opinion.  We  do 
not  feel  constrained  by  the  phases  of  the  present  case  to  enter  at 
any  length  upon  the  details  of  this  discussion.  In  our  opinion,  the 
rule  established  in  England  by  the  judgment  of  the  House  of  Lords 
in  Mersey  Steel  and  Iron  Company  v.  Naylor,  9  App.  Cas.  434, 
i^rming  the  judgment  of  the  Court  of  Appeals  in  s.  c,  9  Q.  B. 
D.  648,  is  one  which  in  ordinary  contracts  of  this  nature  will  work 
out  results  most  conformable  to  reason  and  justice.  The  rule  is, 
that  defaults  by  one  party  in  making  particular  payments  or 
deliveries  will  not  release  the  other  party  from  his  duty  to  make 
the  other  deliveries  or  payments  stipulated  in  the  contract,  unless 
the  conduct  of  the  party  in  default  be  such  as  to  evince  au  intention 
to  abandon  the  contract  or  a  design  no  longer  to  be  bound  by  its 
terms.  This  rule  leaves  the  party  complaining  of  a  breaelf  to 
recover  damages  for  his  injuiy  on  the  normal  principle  of  compen- 
sation, without  allowing  him  the  abnormal  advantage  that  might 
inure  to  him  from  an  option  to  rescind  the  bargain.  It  also  accords 
with  the  ancient  doctrine  laid  down  by  Serjeant  Williams  in  his 
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notes  to  Pordage  t.  CoUy  1  Saund.  820,  b,  that  whether  a  corenant 
(of  the  plaintiff)  goes  only  to  part  of  the  consideration  on  both 
sides,  and  a  breach  of  such  covenant  may  be  paid  for  in  damages^ 
it  is  an  independent  covenant,  and  an  action  may  be  maintained 
for  a  breach  of  the  contract  on  the  part  of  the  defendant  without 
averring  performance  in  the  declaration.  It  of  course  is  inappli- 
cable where  the  parties  have  expressed  their  intention  to  make 
performance  of  a  stipulation  touching  a  part  of  the  bargain,  a  con- 
dition precedent  to  the  continuing  obligation  of  the  contract;  and 
peculiar  cases  might  arise  where  the  courts  would  infer  such  an 
intention  from  the  nature  and  circumstances  of  the  bargain  itself, 
cases  in  which  the  courts  would  see  that  the  partial  stipulation  was 
so  important,  so  went  to  the  root  of  the  matter  (to  use  a  phrase  of 
Blackburn,  J.,  in  Poussard  v.  Spiers^  1  Q.  B.  D.  410),  as  to 
make  its  performance  a  condition  of  the  obligation  to  proceed  in 
the  contract. 

The  case  in  hand  is  one  of  ordinary  character,  and  therefore  the 
question  under  the  rule  is,  whether  the  circumstances  would 
warrant  an  inference  by  the  juiy  that  the  plaintiff  purposed  to 
abandon  the  contract,  or  no  longer  be  bound  by  its  terms.  This 
question  is,  we  think,  not  doubtful.  The  plaintiff  had  delivered 
five  car-loads,  which  had  been  accepted  and  paid  for  by  the 
defendant,  without  any  intimation  that  they  were  not  satisfactory, 
was  ready  to  deliver  the  sixth  when  the  defendant  requested  delay, 
and  was  prevented  from  further  deliveries  only  by  the  peremptory 
refusal  of  the  defendant  to  receive  any  more.  Against  this  refusal 
the  plaintiff  protested,  then  proposed  an  arbitration,  and  threatened 
suit  if  the  defendant  should  persist,  and  finally  brought  this  action 
for  damages.  In  the  face  of  all  this  there  is  not  a  shadow  of  reason 
for  saying  that  the  plaintiff  had  abandoned  or  repudiated  the  con- 
tract If  the  five  deliveries  of  defective  bark  had  been  made 
against  notice  and  remonstrance,  it  might  have  suggested  the  idea 
that  the  plaintiff  meant  to  disregard  hb  obligations,  but  by  the 
defendant's  acceptance  of  and  payment  for  the  bark  without 
objection,  this  ground  for  a  possible  inference  of  repudiation  is 
wanting  in  the  case.  We  regard  it  as  incontestable  that  the 
deliveries  were  made  in  recognition  of  the  binding  force  of  the 
agreement     The  defendant  the)ref ore  was  not  discharged. 

Cahm  V.  Plaii,  69  N.  Y.  848;  s.  c,  25  Am.  Bep.  203,  was  pre- 
oisely  like  the  case  before  us.  The  plaintiff  had  agreed  to  sell  the 
V0L.LIV  — 21 
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defendant  glass  to  be  delivered  in  installments.  He  had  made 
several  deliveries  whioh  had  been  accepted  and  paid  for  by  the 
defendant  Subsequently  the  defendant  complained  of  the  quality 
and  refused  to  receive  any  more.  The  suit  was  for  damages  result- 
ing from  the  refusal,  and  the  plaintiff  recovered.  Sooti  v.  KMann- 
ififf  Goal  Co.,  89  Penn.  St.  281;  s.  c,  33  Am.  Bep.  753,  was  also 
similar,  but  there  the  defendant  contended  that  the  conduct  of  the 
plaintiff  in  the  delivery  of  the  defective  coal  was  fraudulent  Yet 
the  court  held  the  defendant  would  not  be  thereby  discharged. 

There  was  no  error  in  the  ruling  of  the  trial  justice  on  this 
proffered  defense. 

The  judgment  below  should  be  affirmed. 

JudgmerU  affirmed. 

For  affirmance — The  Ohakobllob,  Chief  Justice,   Depiitb, 
Beed,  SouDDEB,yAK  Stckel,  Bbowjt,  OLEicsirr,  Cole,  Patbb- 

BOK,  WhITAKBB. 

For  reeerfol  —  None. 


Pawblbki  v.  Habobeates* 

(«7  N.  J.  Law.  04.) 

BUSMe  of  J^a/itde^'^ehat  U  eonWaU  iif  mie. 

Defendants  went  to  the  shop  of  plaintiff,  wagon  and  carrisge-makers,  to  pur- 
chase breweiy  tracks.  Plaintiff  having  none  on  hand,  ordered  them  with 
the  defendants'  assent  from  wagon-bnilders  in  another  dtj.  The  tracks 
were  accepted  and  paid  for  by  plidntiff.  8ome  alterations  were  made  by 
plaintiff,  at  defendants'  reqaest,  and  a  painter,  employed  by  the  defendants, 
painted  their  names  and  business  on  the  sides  of  the  trucks  while  on  the 
plaintiff's  premises.  EM,  a  contract  for  sale  of  goods  within  the  statute  of 
frauds.    {See  note,  p,  164.) 

AOTION  for  price  of  goods.    The  head-note  states  the  faotiL 
The  plaintiff  had  judgment  below. 

Z.  M.  Wordy  for  plaintiffs. 

John  FP.  Griggs,  for  defendants. 

SouDDEB,  J.    The  controYersy  between  these  parties  may  be 
narrowed  to  a  rery  close  issue,  which  is  easily  determined.     The 
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defendants  refused  to  pay  for  the  trucks  when  the  money  was  de- 
manded before  they  were  taken  from  the  plamtifTs  premises^  and 
when  sued  for  damages  under  the  contract  say  that  they  are  not 
bound  within  the  terms  of  the  sixth  section  of  our  statute  of  frauds. 
There  was  no  writing,  no  acceptance  and  actual  receipt,  nor  was  any 
earnest  given  or  part  of  the  purchase-money  paid.  There  was  some 
point  made  at  the  trial  that  there  had  been  an  acceptance  and  re- 
ceipt of  the  trucks  when  they  first  arrived,  based  on  the  facts  that 
the  defendants'  team  assisted  in  carting  them  from  the  depot  to 
the  phuntifPs  factory,  and  afterward  at  the  defendants*  request, 
the  trucks  were  moved  to  the  painter's  shop  and  there  painted  and 
lettered  with  the  defendants'  names  and  business.  But  they  did 
not  leave  the  plaintiff's  premises,  nor  is  there  any  evidence  to  show 
an  actual  or  even  a  constructive  delivery  and  acceptance.  The  testi- 
mony is  too  light  to  admit  of  any  consideration,  and  it  was  pat 
aside  briefly  and  decidedly  in  the  charge  of  the  court. 

The  mooted  question  upon  which  the  main  exception  was  taken 
to  the  charge  was  whether  there  was  a  contract  for  the  sfue  of  goods, 
wares  and  merchandise,  for  the  price  of  $30  or  upward,,  which  the 
statute  of  frauds  says  shall  be  void,  between  the  plaintiffs  and  defend- 
ants; or  were  the  plaintiffs  only  the  agents  by  whom  the  defendants 
made  this  purchase  of  the  Milbum  Wagon  Company? 

The  attempt  to  draw  the  facts  of  this  case  into  the  disputed 
realm  of  what  are  sales  within  the  statute  and  what  are  contracts 
for  work  and  labor  without  the  statute,  which  has  been  so  well  dis- 
cussed in  the  case  of  Finney  v.  Apgar,  81  N.  J.  L.  266,  is  not  satis- 
factory. The  trucks  were  existing  at  the  time  of  the  contract,  tn 
solidOf  and  were  not  to  be  made  according  to  order;  nor  as  things 
distinguished  from  the  general  business  of  the  plaintiffs,  for  they 
were  in  the  direct  line  of  their  business,  and  with  that  knowledge 
the  defendants  sought  them  to  obtain  the  trucks.  Whether  these 
articles  which  were  needed  were  standing  in  the  salesroom  of  the 
plaintiffs  ready  for  delivery  with  slight  alterations  and  adaptations, 
or  whether  they  were  in  the  salesroom  of  a  business  correspondent 
in  a  distant  city,  who  was  ready  to  sell  and  forward  the  goods  to 
them  on  their  credit,  without  knowing  or  caring  who  their  customer 
might  be,  can  make  but  little  difference.  The  result  would,  in 
either  case,  be  that  by  the  intention  of  the  parties  there  would  be  a 
transfer,  for  a  price,  from  the  plaintiffs  to  the  defendants,  of  chat- 
ids  in  which  the  defendants  had  no  previous  property;  and  aooord- 
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ing  to  the  rale  as  formulated  by  Mr.  Benjamin  in  his  book  on  Sales^ 
(Oorbin's  ed.,  Yol.  L,  p.  121)^  this  would  be  a  contract  for  the  sale 
of  a  chattel  within  the  statute  of  frauds.  Whether  in  this  case  the 
plaintiffs  bought  the  trucks  of  the  Milburn  Wagon  Company  as 
principals,  or  agents  for  the  defendants,  does  not  arise,  for  the  facts 
do  not  warrant  an  inference  of  agency  in  the  purchase.  The  trans- 
action is  as  simple  as  if  one  should  seek  a  certain  kind  of  goods  in 
a  store  where  they  are  usually  made  or  kept,  and  not  finding  them, 
request  the  tradesman  to  send  elsewhere  to  procure  them.  This 
would  be  an  ordinary  accommodation  in  the  way  of  business,  and  as 
much  a  contract  for  sale  as  if  the  goods  were  present  for  immediate 
delivery  and  acceptance.  The  short  interval  of  time  and  distance 
required  to  complete  the  purchase  will  not  alter  the  result  or  change 
the  relative  position  of  the  parties.  The  difference  in  the  price 
paid  for  the  articles  iy>  the  third  person  and  that  to  be  received  will 
be  a  profit  in  a  sale  rather  than  a  commission  for  brokerage  or 
agency.  In  this  case  the  plaintiffs  bought  the  trucks  in  Ohio  to 
sell  to  the  defendants  on  their  order,  and  they  make  their  usual  or 
agreed  profit  in  their  business.  It  was  therefore  clearly  a  contract 
for  sale  within  the  statute  of  frauds. 

The  court  in  their  charge  left  it  to  the  jury  to  say  whether  the 
arrangement  between  the  plaintiffs  and  the  defendants  was  a  con- 
tract for  the  sale  of  goods  by  the  plaintiffs  to  the  defendants,  or 
whether  according  to  the  plaintiffs'  story,  the  contract  was  for  the 
sale  of  goods  from  the  western  company  to  the  defendants.  As 
there  was  no  case  made  by  the  plaintiffs  for  this  choice  which  was 
given  to  the  jury,  there  was  error  in  the  charge,  and  the  judgment 
will  be  reversed. 

Far  affirmance — ^The  Chief  Justice. 

For  reversalr^TnE  Chakoellob,  Dbpitb,  Maoib,  Pabkbb» 
Beed,  ScuDDBBy  Yak  Syokbl,  Bbowk,  Clbxbnt,  Oolb,  Patbb^ 
sob*. 


NoTB  bt  the  Rbpobtee — The  leading  case  on  this  subject  in  England  is 
Vlayton  v.  AndrevM,  4  Barr.  2101,  where  the  oontnct  was  for  the  delivery,  in 
f  atare,  of  wheat,  to  be  threshed,  but  unthreshed  at  the  time  of  the  bargain. 
Lord  Mabsfibld  held  this  contract  not  within  the  statute,  "  which  relates 
only  to  contracts  for  the  actual  sale  of  goods,  where  the  buyer  is  immediatdy 
answerable,  without  time  given  him  by  special  agreement,  and  the  seller  Is  to 
deliver  the  goods  immediately. "  He  dted  Tawen  v  Otbame,'  1  Str  606,  a  case 
of  a  chariot  to  be  made. 
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In  Oroves  v.  Buek,  8  li.  ft  8.  178,  Lord  Ellbhboiiough  held  a  oontraet  for 
tbe  parehase  of  a  quantity  of  oak  pins,  not  then  made,  bat  to  be  eat  oat  of 
dabs,  not  witliin  the  statute.  "  It  was  incapable  of  deliver/  and  of  part 
aoceptanoe/'    It  does  not  appear  whether  the  vendor  had  the  slabs. 

In  Wilk8  V.  Atkinson,  6  Taunt  12,  a  oontraet  for  selling  and  delivering  oil, 
not  jet  expressed  from  the  seed  in  the  vendor's  possession,  was  held  exempt 
within  the  statute  of  stamp  duties  as  a  oontraet  relating  to  the  sale  of  goods. 
QiBBS,  C.  J.,  said:  '*  A  baker  agrees  to  produce  me  a  loaf  to-morrow;  he  has 
not  the  bread,  but  he  has  the  flour,  and  is  to  make  it  into  bread  and  deliver  it. 
How  often  does  a  butcher  contract  to  deliver  meat,  when  he  has  not  the  meat, 
and  the  beast  is  not  jet  killed." 

In  Bondeavj^.  WyaU,  2  H.  Bl.  68,  the  contract  was  to  buy  flour  for  exporta- 
tioa,  and  deliver  it  on  board  ships.  This  was  held  within  the  statute,  althoogh 
executory.  Lord  Loughbobough  recognized  Towert  v.  Osborne,  and  ssid  of 
OUtyUm  V.  AndrewB,  that  it  went  on  "  a  very  nice  distinction,  but  still  the  work 
to  be  performed  in  threshing  made,  though  in  a  small  degree,  a  part  of  the 
contract." 

In  Gooper  v.  EUton,  7  T.  K.  14,  a  sale  by  sample  in  one  place  to  be  afterward 
delivered  in  another  was  held  within  the  sutute.  Lord  Ksnyon  said:  '*  After 
this  question  has  been  afloat  so  long  in  the  courts,  I  am  glad  that  by  the  very 
able  deeision  of  the  Ck>urt  of  Common  Pleas,  in  the  esse  of  Bandeau  v.  WpaU, 
the  eonstruction  of  this  clause  of  the  statute  of  f  rands  is  brought  back  to  the 
manifest  intention  of  the  legislature  in  making  that  provision.  To  the 
aathority  of  that  case  I  entirely  subscribe,  and  in  my  opinion  it  governs  the 
present.  The  doctrine  which  was  laid  down  in  Clayton  v.  Andretoi,  as  to 
exeentory  contracts  not  being  within  the  statute,  was  taken  from  Towers  v. 
Osborne,  I  will  not  pretend  to  say  that  those  cases  were  not  rightly  decided  upon 
their  particular  circumstances.  The  latter  was  a  mere  contract  for  work  and 
labor;  the  thing  contracted  for  did  not  exist  at  the  time.  In  the  former  also 
aomething  was  required  to  be  done  to  put  it  in  the  state  in  which  it  was  con- 
tracted to  be  sold."  AsHCJBST,  Qrove  and  Lawrsncb,  JJ.,  took  a  similar 
view. 

In  Oarbutt  v.  Watson,  5  B.  &  Aid.  618,  the  contract  was  for  the  delivery  of 
flour  "  to  be  got  ready"  by  a  miller.  "  The  flour,  at  the  time  of  the  bargain, 
was  not  prepared,  so  as  to  be  capable  of  being  immediately  delivered  to  the 
defendant.'*  Held,  within  the  statute.  Abbott,  C.  J.,  said  Toteersy,  Osborne 
"  is  an  extreme  case  and  ought  not  to  be  carried  further.  Batlby,  J.,  said  the 
decision  in  Clayton  v.  Andrews  was  "corrected  by  Bondeau  v.  Wyatt.* 
HoLKOYD,  J.,  "cannot  agree  with  the  judgment  of  the  court  in  Clayton  v. 
Andrews." 

In  Watts  v.  Friend,  10  B.  &  C.  446.  A.  agreed  to  supply  B.  with  turnip  seed, 
which  B.  was  to  sow  on  his  own  land,  and  sell  the  crop  to  A.  Lord  Tentbndkn 
aaid :  * '  According  to  good  common  sense  this  must  be  considered  as  substan- 
tially a  contract  for  goods  and  chattels,"  and  within  the  statute. 

In  Lee  v.  Oriffln,  11  B.  &  8.  272,  a  contract  to  make  a  set  of  artificial  teeth 
was  held  within  the  statute.  Cromfton,  J.,  said:  "  Where  the  contract  is  for 
a  chattel  to  be  made  and  delivered,  it  clearly  is  a  contract  for  the  sale  of  gooda." 
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"  I  do  not  agree  to  the  piopoaitloii  tliat  the  yalue  of  the  skill  uud  labor,  aa  eom 
paied  to  that  of  the  material  supplied.  Is  a  eriterion  hj  which  to  decide  wheChflr 
the  contract  be  for  work  and  labor  or  for  the  sale  of  a  chattel. "  Blackbubk,  J., 
said:  "  If  the  contract  be  snch  that  when  carried  oat  U  would  result  in  tlie 
sale  of  a  chattel,  the  party  cannot  sue  for  work  and  labor;  bat  if  the  resalt  of 
the  contract  is  that  the  party  has  done  work  and  labor  which  ends  in  nothing 
that  can  become  the  sabject  of  a  sale,  the  partj  cannot  sue  for  goods  sold  and 
deliyered."  "  If  a  sculptor  were  employed  to  execute  a  work  of  art,  greatly  as 
his  skill  and  labor,  supposing  it  to  be  of  the  highest  description,  might  exceed 
the  Talue  of  the  marble  on  which  he  worked,  the  contract  would*  in  my  opin- 
ion, nevertheless  be  a  contract  for  the  sale  of  a  chattel.*' 

The  leading  case  in  New  York  is  SewM  ▼.  FUeh,  8  Cow.  215.  The  contraei 
was  for  a  quantity  of  nails,  not  then  on  hand,  but  which  the  seller  said  "  conld 
be  soon  knocked  off  "  and  sent  on  the  opening  of  nayigation.  Hdd,  not  within 
the  statute.  Sayaob,  C.  J.,  said  Towers  y.  (kbame  and  Olai^ii  y.  Andreme 
"were  rightly  determined,  though  upon  a  wrong  principle,  as  has  since  been 
held  both  by  the  Common  Pleas  and  the  King's  Bench." 

In  Orook^ank  y.  BurreU,  18  Johns  57,  the  same  was  held  of  a  contract  to 
make  a  wagon. 

In  JknoM  y.  Am»,  28  Wend.  270,  the  contract  was  for  the  deliyery  of  wheat, 
part  in  granary  and  part  unthreshed,  that  in  granary  to  be  cleaned  again,  and  the 
rest  threshed.  BM,  within  the  statute.  Bbonson,  J.,  says  of  the  cases  cited 
to  the  contrary,  "  with  a  single  exception,  they  all  relate  to  contracto  for  tho 
sale  of  a  thing  not  then  in  exietenee,  but  which  was  to  be  constructed  or  manu- 
factured by  the  yendor."  Citing  the  cases  of  the  chariot,  the  oak  pins,  the 
buggy,  the  wagon  and  the  nails.  The  exception,  Olajfton  y.  AndrewB,  he  pro- 
nounces oyerruled.    CowBK,  J.,  however  dissented. 

In  Seiftnour  y.  Doeit,  2  Sandf.  289,  a  contract  to  sell  and  deliver  cider  in 
fature,  to  be  procured  fkom  farmers  and  refined  by  the  seller,  was  held  within 
the  statute. 

In  Pae§(ric  Knfg,  Co,  v.  Hofman,  8  Daly,  425,  is  a  very  learned  review  of 
this  subject  by  Dalt,  C.  J.,  in  which  he  says*  "  It  may  be  stated  as  the  lesolt 
iA  several  well  considered  cases  that  where  the  contract  is  for  an  article  com- 
ing under  the  general  denomination  of  goods,  wares  and  merchandise,  and  It 
is  made  with  one  who  sells  that  kind  of  commodity  to  all  who  traffic  in  it,  the 
quantity  required  and  the  price  being  agreed  upon,  it  is  a  contract  of  sale,  and 
that  it  in  no  way  affecte  the  character  of  the  contract  in  such  a  case,  whether 
the  manufacturer  and  vendor  has,  when  the  order  is  given,  the  requisite 
quantity  on  hand  or  has  to  manufacture  It  afterward.  *  *  *  But  if  whai 
is  clearly  contemplated  by  the  agreement  is  the  skill,  labor,  care  or  knowledge 
of  the  one  who  fabricates  the  article  or  commodity,  or  if  it  would  not  have  been 
produced  if  the  order  had  not  been  given  for  it,  or  if,  when  produced,  it  Is 
unfitted  for  sale  as  a  general  article  of  merchandise,  being  adapted  for  use 
only  by  the  person  ordering  it;  then  the  contract  is  one  for  work  and  labor, 
and  is  not  within  the  statute."  He  doubts  BewiSL  v.  i^lteA,  and  pronounces 
DoiSfM  y.  J{oM  "  still  more  doubtful, "  and  now  repudiated.  This  was  followed 
in  FUM  v.  OorUtt,  6  Daly,  420,  where  the  defendant  selected  some  fumitue 
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and  ordered  it  covered  In  a  certain  material  to  be  fumislied  by  the  plaintiff. 
This  ia  dearlj  to  the  contraiy  of  Mw&r  t.  HcMorth,  part. 

In  EOLogg  t.  WUherhead,  6  Thomp.  ft  C.  506,  the  eame  was  held  of  a  eon- 
tnei  to  buy  hama,  to  be  smoked.  "  The  plaintifb  were  not  to  make  the  hams: 
they  wnre  to  smoke  them.*' 

In  Mead  ▼.  Ca§e,  88  Barb.  203,  the  agreement  was  for  a  monument,  the  pieces 
of  which  had  been  pat  together,  bat  which  the  plaintiff  was  to  polish,  letter  and 
ftniah.  Aid,  not  within  the  statute.  The  court  said: '"  It  is  very  plain,  I  think, 
that  the  monument  bargained  for  was  to  be  afterward  made,  by  the  plaintiff's 
labor  and  skill,  and  had  no  existence  as  such  at  the  time  of  the  bargain.  *  *  * 
It  was  precisely  this  labor  and  skill  that  was  necessaiy  to  conyert  it  into  the 
monument  which  the  plaintiff  agreed  to  furnish.  Without  this,  it  was  no 
monument  whateyer;  certainly  not  to  the  defendant's  deceased  relatiyes.  A 
monument  is  something  designed  and  constructed  to  perpetuate  the  memoiy 
of  some  particular  person  or  eyent.  Before  the  material  was  polished  and  the 
inseriptions  engrayed  upon  it,  it  was  a  mere  structure  of  stone,  blank  and 
meaningless.  It  was  not  this  stone,  in  this  condition,  that  the  defendant  bar- 
gained for;  if  it  had  been,  the  contract  would  most  likely  haye  been  within 
the  statute.  What  he  bargained  for  was  the  necessary  labor  and  skill  to  con* 
yert  this  stone  into  an  enduring  memorial  of  the  dead.  This  labor  and  skill 
did  not  conyert  the  stone  Into  an  article  of  general  merchandise,  but  into  the 
particular  thing  bargained  for.  For  any  other  purpose  the  yaluable  material 
had  been  wholly  destroyed.  It  was  then  entirely  unfitted  for  a  sale  to  any 
other  person;  or  for  any  other  purpose."  Dalt,  C.  J.,  in  the  case  of  PasMie 
Mf^g,  Co,  y.  Hojfman,  pronounces  this  reasoning  condusiye;  on  the  other 
hand,  Dwioht,  C.  J.,  in  Cook  y.  MiUa/rd,  65  N.  Y.  368,  pronounces  it  "highly 
strained."    Smith,  J.,  dissented,  giying  an  excellent  reyiew  of  the  cases. 

In  jBotef  y.  Co$Ur,  1  Hun,  400,  an  agreement  to  buy  a  stallion  colt,  to  be 
aiteied  and  kejyt  by  the  plaintiff  till  he  got  well,  was  held  within  the  statute. 
The  court  doubted  Mead  y.  Cote, 

In  I^Uaiimmone  y.  Woodrvff,  1  Thomp.  &  C.  8,  a  contract  for  a  marble  man- 
tel, to  be  put  up  in  a  house  with  certain  alterations  and  fixtures,  was  held 
within  the  statute. 

In  Dofmea  y.  Heam,  17  N.  V.  Wkly  Dig.  468,  a  contract  to  manufacture 
certain  lamps  of  a  peculiar  and  unusual  pattern  was  held  not  within  the  stat- 
ute. 8o  in  Piaree  y.  Bauton.  17  N.  Y.  W'kly  Dig.  444,  of  a  contiact  to  imitate 
certain  woven  goods  in  felt,  of  a  kind  not  usually  dealt  in  by  the  plaintiff. 

In  Smith  y.  N.  T.  Cent.  B.  Co.,  4  Eeyes,  117,  it  was  held  that  a  contract  for 
the  deliyery  of  wood  to  be  cut  from  standing  trees  is  within  the  statute.  Citing 
Jhmne  y.  Bon,  and  OarbtOt  v.  Wateoih,  and  Smiih  v.  Sarman,  9  B.  ft  C.  561,  a 
predaely  similar  case.  The  court,  by  Woodbuft,  J.,  said:  "There  would 
seem  no  yery  sensible  reason  for  holding,  with  reference  to  two  yerbal  con- 
tracts  with  wagon  makers  for  the  purchase  and  deliyeiy  of  twenty  wagons  on 
a  fntnre  day  named,  that  one  is  yoid  because  the  ¥ragon  malcer  has  the  wagons 
on  hand,  and  the  other  is  yalid  because  the  other  wagon  maker  must  manufac- 
ture them  in  order  to  their  deliyery  at  the  time  appointed.  Without  howeyer 
dtaiegarding  the  cases  which  hold  that  where  the  substance  of  the  eootmot  is 
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work  and  labor  to  be  done  In  oonverting  materials  Into  a  new  and  totallj  dif- 
ferent article,  it  is  not  within  the  statute,  we  may  say  that  there  is  no  just 
notion  of  manufacture  involved  in  an  a^^reement  to  deliver  a  specified  number 
of  cords  of  firewood,  no  change  in  the  thing  sold  and  to  be  delivered  Is  oonteui  • 
platcil.  The  circumstance  that  it  stands  in  the  woods  at  the  time  involves 
nothing  more  than  a  necessity  to  cut  it,  that  it  may  be  delivered.  In  this 
respect  it  is  not  different  from  a  purchase  and  agreement  to  deliver  wood  of  a 
prescribed  length,  split  into  pieces  of  oonvenient  size,  the  parties  knowing  and 
intending  that  delivery  shall  be  had  of  wood  already  cut,  but  of  a  greater 
length  and  not  split  at  all/'  But  in  KiOmore  v.  HmdeU,  48  N.  Y.  569,  while 
a  similar  contract  was  held  not  to  be  for  the  sale  of  an  interest  in  lands,  the 
court  said  it  was  "  rather  a  contract  by  the  defendant  to  bestow  work  and  labor 
upon  his  own  material,  and  deliver  it  in  its  improved  condition  to  the  plidntiff.'* 
To  the  same  effect  is  Edwards  v.  Orand  Trunk  Ry,,  54  Me.  105.  See  Panoff 
V.  Londc,  48  N.  Y.  17;  s.  c,  8  Am.  Rep.  517;  Cooke  v.  Mmtprd,  65  N.  Y.  852; 
8.  c,  22  Am.  Rep.  619. 

In  HiggiM  v.  Murray,  78  N.  Y.  252,  a  contract  to  make  circus  tents,  materials 
to  be  furnished  by  the  plaintiff,  was  held  not  within  the  statute. 

The  leading  case  in  this  country  is  Mixer  v.  Hawarth,  21  Pick.  205,  where 
the  contract  was  for  a  carriage  in  the  seller's  possession,  unfinished,  and  which 
he  was  to  finish  and  line  with  a  certun  lining  selected  by  the  buyer.  This 
was  held  not  within  the  statute.  Shaw,  C.  J.,  said:  "Where  the  contract  is 
a  contract  of  sale,  either  of  an  article  then  existing,  or  of  articles  which  the 
vendor  usually  has  for  sale  in  the  course  of  his  business,  the  statute  applies  to 
the  contract,  as  well  where  it  is  to  be  executed  at  a  future  time,  as  where  it  is 
to  be  executed  immediately.  But  where  it  is  an  sgreement  with  a  workman 
to  put  materials  together  and  ccmstmct  an  article  for  the  employer,  whether  at 
an  agreed  price  or  not,  though  in  common  parlance  it  may  be  called  a  pur. 
chase  and  sale  of  the  article,  to  be  completed  infiUuro,  it  is  not  a  sale  until  an 
actual  or  constructive  delivery  or  acceptance,  and  the  remedy  for  not  aooepting 
is  on  the  agreement."    Citing  SewaU  v.  Fiteh,  8  Cow.  215. 

In  Lamb  v.  CrttfU,  12  Mete.  856,  where  one  whose  business  was  collecting 
rough  tallow  and  preparing  it  for  market,  agreed  to  **  furnish  **  another  in  the 
future  with  a  certain  quantity  of  prepared  tallow,  hM,  within  the  statute. 
Bhaw,  C.  J.,  said:  "Where  a  person  stipulates  for  the  future  sale  of  articles 
which  he  is  habitually  making,  and  which  at  the  time  are  not  made  or  finished, 
it  is  essentially  a  contract  of  sale,  and  not  a  contract  of  labor;  otherwise,  when 
the  article  is  made  pursuant  to  the  agreement.  See  Ooddard  v.  Binney,  115 
Mass.  450;  s.  c,  15  Am.  Kep.  112,  the  case  of  a  contract  for  building  a  buggy. 

In  Clark  v.  NicJutU,  107  Mass.  547,  the  contract  was  to  deliver  ash  building* 
stuff  and  plank,  the  logs  to  be  sawed  into  plank  at  the  buyer's  direotion.  Held^ 
within  the  statute. 

In  Gardner  v.  Joy,  9  Mete.  177,  A.  asked  B.  what  he  would  take  for  candles; 
B.  said,  so  much;  A.  said  he  would  take  so  many;  B.  said  they  were  not  made, 
but  he  would  make  and  deliver  them  in  the  course  of  the  summer.  Hdd, 
within  the  statute.  Shaw,  C.  J.,  said:  "If  it  is  a  contract  to  sell  and  deliver 
goods  whether  they  are  then  completed  or  not,  it  Is  within  the  statute.    Bat  if 
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H  Ib  a  eontnet  to  wMke  and  deliver  an  article  or  qnantitj  of  goods,  it  is  not  within 
ibe  sUtnte."  Citing  GaHmU  ▼.  Watson.  So  in  Waterman  ▼.  Meigs,  4  Cusli. 
407,  an  agreement  for  the  deliveij  of  atjoantity  of  planks  for  ship-building,  at 
a  fatnre  time,  was  held  within  the  statute. 

.  In  Sight  ▼.  Ripley,  19  Me.  187,  the  contract  was  **  to  furnish,  as  soon  as 
piaeticable,"  t^i  hundred  or  twelye  hundred  pounds  of  hoe  shanks,  according 
to  patterns  furnished,  and  a  larger  amount  at  a  lower  price  if  required,  ffeldj 
not  within  the  statute.  The  court  said:  **  A  contract  for  the  manufacture  of 
an  article  differs  from  a  contract  of  sale  in  this;  the  person  ordering  the  article 
to  be  made  is  under  no  obligation  to  receive  as  good  or  CTcn  a  better  one  of  the 
like  kind  purchased  from  another  and  not  made  for  him.  It  is  the  peculiar 
skill  and  labor  of  the  other  party,  combined  with  the  materials,  for  which  he 
has  contracted,  and  to  which  he  is  entitled." 

In  CHaeon  ▼.  Ghedy,  6  Ga.  554,  the  contract  was  for  a  crop  of  cotton,  to  be 
gathered  and  prepared  for  market.  HM,  within  the  statute.  The  court  said: 
"  This  contract  was  not  for  work  and  labor  in  the  production  of  a  peculiar  arti- 
cle, and  generally  unsalable,  for  cotton  is,  beyond  any  other  merchandise  in 
this  country,  salable  in  the  general  market,  and  in  prompt  demand;  and 
although  work  and  labor  was  necessary  to  prepare  it,  yet  the  contract  does  not 
contemplate,  primarily,  work  and  labor  to  be  done  at  the  instance  of  the  pur- 
ehaser  and  for  his  benefit,  so  as  to  make  work  and  labor  the  essential  considera- 
tion between  the  parties.  *  *  *  The  same  work  and  labor  which  he  would 
be  required  to  bestow  upon  it  under  the  contract,  he  would  have  been  com- 
pelled to  bestow  upon  it  if  the  contract  had  never  been  made.  This,  if  there 
were  nothing  else  to  prove  it,  demonstrates  that  work  and  labor  were  not  the 
eansideration  of  the  contract.  Whilst  he,  the  plaintiff,  was  making  and  labor- 
ing to  make  this  cotton,  he  was  making  and  laboring  for  himself  and  not  for 
the  defendant." 

In  Atwxter  v.  Hough,  89  Conn.  506,  the  contract  was  for  sixty- four  sewing 
machines  in  process  of  manufacture  by  a  third  person  for  the  defendant, 
together  with  thirty-six  completed,  and  was  held  to  be  within  the  statute.  The 
court  said:  "The  work  remaining  to  be  done  upon  the  unfinished  machines 
was  not  to  be  done  upon  the  plaintiff's  materials,  or  at  his  request,  or  for  his 
use.  The  thirty-six  machines  were,  and  the  sixty-four,  upon  their  completion, 
would  be  the  property  of  the  defendant,  and  the  plaintiff  would  have  no  prop, 
erty  in  any  of  them  until  their  delivery  to  him  by  the  defendants.  The  defend- 
ants were  to  bestow  none  of.  their  labor,  skill  or  care  upon  the  machines,  or  to 
do  any  thing  whatever  in  the  manufacture  of  them,  and  it  was  of  no  importance 
\j  whom  they  were  manufactured  or  in  which  market  they  were  procured. 

In  (yifea  V.  N,  T.  and  Siher  Peak  Mining  Co.,  3  Nev.  141,  a  contract  to 
make  brick  for  6.,  and  deliver  them  at  a  certain  price,  the  latter  to  select  the 
place  and  clay  for  the  manufacture.  Held,  not  within  the  statute.  The  court 
said:  *'  If  a  miller,  regularly  engaged  in  the  manufacture  of  flour,  should  con- 
trsct  to  deliver  the  next  hundred  barrels  of  flour  he  may  manufacture,  it  is 
rather  difficult  to  determine  whether  such  a  contract  is  to  be  treated  as  a  con- 
tract to  manufacture  one  hundred  barrels  of  flour  or  a  contract  to  sell  one  hun- 
dred barrels.     Probably  if  the  contract  did  not  induce  any  change  in  the  con- 
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doci  of  the  miller,  bat  he  merely^  proceeded  with  his  regalur  hnsinesB  inteDding, 
ander  his  oontnot,  to  deliyer  or  sell  the  first  prodact  of  his  miU,  this  should 
be  treated  as  %  sale,  becaase  the  manafactarer  has  not  changed  his  eonditioQ, 
business  or  tdrcnmstances  on  account  of  the  contract.  But  if  he  contracted  to 
manufacture  and  deliver  some  peculiar  article,  out  of  the  regular  routine  of  his 
business — for  instance,  %  hundred  barrels  of  kiln-dried  com  meal,  requiring 
the  purchase  of  new  materia]  and  the  introduction  of  new  appliances  for  the- 
drjring  of  the  com,  this  would  undoubtedly,  under  all  the  dedrions,  be  held  • 
contract  not  merely  for  the  sale  but  rather  for  the  manufacture  of  com  meal« 
and  not  within  the  statute." 

In  Bird  ▼.  MuhUnbrink,  1  Rich.  109,  defendant  ordered  plaintLS,  %  dealer  in 
military  goods,  to  send  to  Europe  and  haTO  certain  peculiar  sashes  made  for 
him,  which  plaintiff  had  not  in  stock.  MM,  not  within  the  statute.  The 
court  said:  "  I  am  inclined  to  think  that  the  proposition  should  be  limited  so 
as  to  embrace  only  such  contracts  as  primarily  contemplate  work  and  labor  to 
be  done  at  the  instance  of  the  purchaser,  and  for  his  use  and  accommodation, 
so  as  to  make  the  work  and  labor  of  the  contracting  vendor,  on  such  as  he  may 
procure  to  be  bestowed  at  his  expense,  the  essential  consideration  of  the- 
contract." 

In  Finney  ▼.  Apgar,  81  N.  J.  L.  3M,  the  contract  was  for  a  certain  number 
of  sticks  for  wagon  spokes,  which  the  plaintiff  said  he  would  "  get  out."  HM^ 
within  the  statute.  The  court  said:  "  Where  a  contract  is  made  for  an  article 
not  existing  at  the  time  in  eoUdo — to  use  the  expression  of  the  old  cases — 
and  when  such  article  is  to  be  made  according  to  order,  and  as  a  thing  distin- 
guished from  the  general  business  of  the  maker,  then  such  contract  is  in  sub- 
stance and  effect  not  for  a  sale  but  for  work  and  materials. "  "In  principle  the 
case  seems  to  fall  within  the  boundaries  of  that  class  of  cases,  which  exemplify 
the  distinction  between  a  mere  preparation  or  slight  alteration  of  the  form  of  a 
thing  which  in  substance  exists  at  the  time  the  contract  is  made,  and  the  con- 
version of  the  raw  material  into  the  perfected  form  of  the  manufactured  article. " 

See  PiMn  ▼.  JVoyM,  48  N.  H.  294;  s.  c,  2  Am.  Rep.  218;  Prue&Uy.  Locke, 
51  N.  H.  94;  8.  c,  12  Am.  Rep.  56;  JMncls0  ▼.  JMk,  66  Wis.  427;  a.  c,  42 
Am.  Rep.  722. 


(yBRIBK  v.  FRA8IBB. 

(47  N.  J.  Lsw,  SIBl) 
JMMmm  proeeeution  —  evidence  — pUUnt^t  ekaraeier. 

In  an  action  for  malicious  prosecution,  the  defense  being  that  by  mistake  of 
the  magistrate  in  drawing  the  affidavit  the  defendant  was  made  to  charge  a 
different  crime  from  that  intended,  the  defendant  may  prove  that  the  crime 
intended  to  be  charged  was  true  according  to  his  belief. 

In  an  action  for  malicious  prosecution,  charging  injury  to  character,  the  defend- 
ant may  show  the  plaintiff's  bad  reputation  in  mitigation. 
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ALICIOUS  prosecution.    The  head-note  statei  the  oaae.    The 
phuniiil  had  judgment  below. 


Simmuan  d  RyU,  for  plaintiff  in  enor. 
Z.  if.  Ward^  for  defendant  in  error. 

Bba8£BT,  0.  J.  The  bills  of  exceptions  sent  up  with  the  writ 
in  this  case  present  three  points  for  adjudication.  These  several 
propositions  will  be  considered  in  the  order  in  which  they  stand  in 
the  brief  of  the  counsel  of  the  plaintiff  in  error. 

The  basis  of  the  suit  was  the  arrest  and  imprisonment  of  the 
pluntiff  on  an  affidavit  made  by  the  defendant,  containing  a  charge 
of  perjury,  and  which  charge,  it  was  asserted,  had  been  made  &lsely, 
maliciously  and  without  probable  cause.  The  false  swearing  thus 
imputed  to  the  plaintiff  consisted  in  a  statement  made  by  her  under 
oath,  in  a  suit  between  herself  and  the  defendant,  that  a  certain 
bank-book  which  she  had  turned  over  to  the  defendant  contained  a 
credit  of  a  certain  sum  due  from  the  bank  to  her.  Upon  the  strength 
of  this  affidavit  a  justice  issued  a  warrant  and  the  plaintiff  had  been 
arrested  and  imprisoned  until  she  was  discharged  in  consequence  of 
the  grand  jury  failing  to  find  an  indictment  against  her.  At  the 
trial  of  the  cause  it  was  admitted  by  the  counsel  of  the  defendant 
that  the  statements  of  this  affidavit  were  altogether  untrue,  and 
that  there  had  been  no  probable  cause  for  the  arrest  and  imprison- 
ment of  the  plaintiff  on  that  particular  charge,  and  the  defense  was 
that  although  he  signed  the  affidavit  upon  which  the  warrant  issued, 
he  did  such  act  by  mistake;  that  the  charge  which  he  intended  to 
make  was  of  a  different  character;  that  what  he  meant  to  depose 
was  that  the  plaintiff,  on  the  trial  referred  to,  had  sworn  falsely 
with  respect  to  a  certain  amount  of  cash  she  had  given  him,  and 
not,  as  it  stood  in  his  affidavit,  that  she  had  falsified  touching  the 
eontents  of  the  bank-book  which  she  had  transferred  to  him.  In 
this  aspect  the  defendant  was  permitted  at  the  trial,  t^ hen  he  was 
on  the  witness-stand,  to  testify  that  he  did  not  intend  to  charge  in 
his  affidavit  that  the  plaintiff  swore  falsely  as  to  the  amount  of 
money  placed  to  her  credit  in  her  bank-book,  but  that  she  swore 
falsely  with  respect  to  the  amount  of  cash  she  had  paid  to  him,  and 
that  the  magistrate  before  whom  he  had  laid  his  complaint,  from  a 

of  his  statement,  inserted  the  former  instead  of  the 
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latter  accaaation^  and  that  he  had  ignorantly  taken  the  oath  in  that 
form.  This  o£Fer  of  proof  was  rejected  by  the  coart,  and  in  effect, 
the  defendant  was  not  allowed  to  proYC  that  he  believed  that  the 
plaintiff  had  perjured  herself  in  her  allegation  of  the  amoant  of 
cash  she  had  paid  to  him,  and  that  his  purpose  had  been  to  charge 
her  with  that  offense. 

The  circumstances  of  the  cases  are  peculiar,  but  upon  reflection 
J  am  satisfied  that  the  testimony  thus  shut  out  was  admissible.  It 
is  not  regarded  as  legal  on  the  ground  stated  in  the  brief  of  counsel, 
which  was  that  it  helped  to  support  the  defendant's  statement  that 
he  had  not  meant  to  make  the  particular  accusation  contained  in 
his  affidavit,  for  such  a  collateral  issue  could  not  be  interpolated 
merely  by  way  of  confirmation,  but  it  is  conceived  that  it  was  legiti- 
mate evidence,  as  it  was  an  essential  part  of  the  defense  interposed. 
The  case  was  in  this  situation:  The  defendant's  affidavit  had  been 
produced,  and  it  had  been  proved  that  its  crimination  was  without 
foundation,  and  without  color  of  foundation.  This  the  defendant 
^Admitted,  and  he  thereby  confessed  that  he  had  made  a  false  charge 
of  crime  against  the  plaintiff,  resting  on  no  probable  cause,  and 
that  by  reason  of  such  improper  action  on  his  part  she  had  been 
arrested  and  imprisoned.  If  the  case  had  been  dosed  at  this  point, 
the  jury  would  have  been  constrained,  in  right  reason,  to  find  not 
only  that  the  prosecution  had  been  founded  in  falsehood,  to  the 
knowledge  of  the  defendant,  but  that  it  was  consequently  malicious, 
and  thus  his  liability  would  have  ensued.  In  this  posture  of  affairs 
the  defendant  could  not  controvert  the  fact  that  the  charge  that  he 
had  in  point  of  fact  sworn  to  was  false  and  without  foundation,  but 
it  was  still  open  for  him  to  disprove  the  inference  that  would  have 
necessarily  resulted  from  the  admitted  facts  that  he  had  put  the 
law  in  motion  against  the  plaintiff  from  a  malicious  motive.  The 
existence  of  an  illegal  intention  in  this  action  was  as  essential  to  its 
support  as  were  the  falsity  of  the  crimination  and  the  absence  of 
reasonable  ground  for  a  belief  in  its  truth.  In  order  to  manifest  a 
legal  motive  for  his  conduct,  the  offer  was  made  to  the  effect  that 
the  charge  that  he  had  meant  to  make  was  one  touching  a  different 
matter,  and  that  such  latter  inculpation  was  true  according  to  his 
belief.  It  will  be  observed  that  if  that  had  been  the  true  attitude 
of  the  defendant,  that  is,  reasonably  believing  that  the  plaintiff  had 
.committed  the  crime  of  perjury  in  the  particular  sought  to  be  shown, 
he  had  taken  steps,  in  behalf  of  public  justice,  to  call  her  to  account, 
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and  in  that  coone  of  law  a  mistake  in  the  affidavit  had  supervened, 
it  is  clear  that  no  matter  how  negligent  he  had  been,  his  motive 
hsid  not  been  illegal.  Proof  of  the  naked  fact  that  one  charge  had 
been  substitnted  for  another  would  not,  of  itself,  have  been  a  defense 
to  the  action,  because  it  would  not  have  exhibited  a  legal  motive 
for  the  defendant's  conduct  It  would  have  been  consistent  with 
aach  a  state  of  proof  that  he  had  been  actuated  in  the  affair  either 
by  a  legal  or  illegal  inducement  to  the  course  taken.  In  order  to 
test  the  principle,  suppose  the  defendant  had  proved  that  he  had 
intended  to  charge  a  crime  upon  the  plaintiff,  which  he  knew  she 
had  not  committed,  but  that  by  mistake  he  had  charged  a  different 
oflFense,  and  had  caused  her  imprisonment  for  it,  would  such  proof 
have  been  a  defense  to  this  action?  Such  a  contention,  very  plainly, 
would  not  have  availed.  The  defendant  could  not  escape  responsi- 
bility  by  the  subterfuge  that  the  unintended  and  not  the  intended 
falsehood  had  worked  the  plaintiff  injury.  On  this  side  of  the  case 
the  question  is  whether  the  defendant's  motive  was  illegal  with 
respect  to  the  course  of  law  leading  to  the  arrest  of  the  plaintiff, 
rather  than  to  the  particular  mode  of  procedure  that  was  adopted. 
No  reason  suggests  itself  why  the  doctrine  should  be  made  a  part 
of  the  legal  system  that  when  a  person  has  been  subjected  to  the 
suffering  and  ignominy  to  which  the  plaintiff  was  subjected,  such 
person  is  to  be  without  redress,  if  through  the  inadvertence  or 
negligence  of  the  prosecution^  a  mistake  has  been  fallen  into  with 
respect  to  the  particular  charge  which  it  was  intended  to  make,  no 
matter  how  improper  or  vicious  the  purpose  of  such  prosecutor  may 
have  been.  As  the  case  stood  before  the  court  below,  it  had 
appeared  that  the  charge  made  was  false;  that  there  had  been  no 
reasonable  cause  for  believing  it  to  be  true,  and  the  conclusion  is 
that  unless  the  defendant  could  show  that  his  motive  for  putting 
the  prosecution  on  foot  was  not  malicious,  that  is,  was  not  such  a 
motive  as  the  law  prohibited,  the  action  was  sustained. 

There  was  error  therefore  in  rejecting  the  testimony  in  question. 

The  second  objection  urged  against  the  proceedings  at  the  trial 
also  arises  from  the  exclusion  of  proofs  offered  by  the  defendant. 

The  defendant,  desirous,  apparently,  to  disparage  the  general 
reputation  of  the  plaintiff  in  point  of  morals,  asked  of  a  witness 
the  foDowing  question:  ''Do  you  know  the  reputation  of  Mrs. 
Frasier,  in  the  city  of  PatersonP ''  This  interrogatory  in  the  form 
stated  was  overruled,  the  court  directing  the  counsel  to  make  the 
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inqniry  more  specifia  The  following  interrogatorieB  were  then 
propounded  and  were  suooessiyely  oTermled,  to- wit:  "Are  joa 
acquainted  with  the  general  reputation  among  her  netghborB  and 
acquaintances  of  the  plaintiff?''  ^Do  yon  know  whether  the 
plaintiff  has  been  charged  with  crime  prior  to  the  complaint  which 
Mr.  O'Brien  made  against  her?  "  "  Are  you  acquainted  with  the 
general  reputation  which  the  plaintiff  had  amongst  her  friends  and 
neighbors  prior  to  the  time  that  Mr.  O'Brien  made  his  charge 
against  her?"  '^  Do  yon  know  whether  prior  to  the  charge  that 
Mr.  O'Brien  made  against  her,  the  defendant  had  obtained  and 
acquired  the  good  opinion  and  credit  of  her  neighbors?"  "Are 
you  acquainted  with  the  reputation  which  Mrs.  Frasier  had  prior 
to  Mr.  O'Brien's  charge  against  her  for  yirtue?" 

With  i:e8pect  to  these  inquiries  two  topics  are  discussed  in  the 
bnefs  of  counsel,  first,  whether  the  general  character  of  the  plaintiff 
in  this  action  was  open  to  attack,  and  second,  this  being  answered 
in  the  afBnnatiYe,  whether  the  interrogatories  or  any  of  them, 
which  were  addressed  to  the  witness,  were  in  due  form. 

Touching  the  first  subject,  it  is  conceived  that  when  a  plaintiff 
in  a  suit  for  malicious  prosecution  founds  his  action  in  part  on  an 
injury  done  to  his  character  by  such  prosecution,  the  legal  rule  is 
quite  settled  that  he  thereby  puts  his  general  character  in  issue. 
As  long  ago  as  the  case  of  Savih  ▼.  RoherU,  reported  in  1  Id. 
Raym.  374,  Lord  Holt,  in  defining  the  damages  which  will  support 
a  suit  of  this  character,  states  as  his  first  class  those  instances 
where  the  only  injury  consists  in  the  "damage  done  to  a  man's 
tame,  as  if  the  matter  whereof  he  be  accused  be  scandalous."  It 
would  seem  to  follow  therefore  that  whenever  the  action  is  used  as 
a  means  of  reparation  for  an  injury,  in  whole  or  in  part,  done  to 
his  character,  the  plaintiff  in  such  procedure  must  stand  in  pre- 
cisely the  same  attitude  that  the  actor  in  an  action  for  libel  er 
slander  assumes,  and  in  the  latter  class  of  cases  it  has  been 
adjudged  in  this  court,  that  the  general  bad  character  of  the 
plaintiff  at  the  time  of  the  alleged  grievance  is  admissible  on  the 
part  of  the  defense  in  mitigation  of  damages.  The  case  indicated 
is  that  of  Bayre  v.  Hayre^  1  Dutch.  235,  in  which  Chief  Justice 
Greek  reviews  the  English  and  American  decisions  on  this  sub- 
ject, and  finally  declares  the  class  of  evidence  in  question  is 
admissible,  in  mitigation  of  damages,  on  the  broad  ground  "  that 
it  cannot  be  just  that  a  man  of  mfamous  character  should,  lor  the 
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sune  libellous  niatter,  be  entitled  to  equal  damages  with  the  man  of 
unblemished  reputation.  ^  It  is  also  to  be  noted,  in  this  connection 
that  in  his  discussion  of  the  subject  the  accurate  jurist  just  men- 
tioned, evidently  considered  the  action  for  malicious  prosecution 
based  on  an  injurf  to  character,  as  in  pari  maUria  with  the  action 
for  libel  or  slander,  and  refers  to  both  procedures  throughout  his 
opinion,  as  resting  on  the  same  general  principle.  And  indeed  it 
does  not  seem  to  be  deniable  that  a  malicious  prosecution  for  an 
indictable  and  odious  offense  is  a  libel  to  which  is  in  some  cases 
superadded  illegal  imprisonment  and  the  loss  of  property,  so  that 
it  would  be  quite  abnormal  for  the  same  court  to  declare  that  in 
the  actions  for  libel  the  plaintiff's  character  is  in  issue,  but  in 
actions  for  malicious  prosecutions  it  is  not  in  issue. 

And  the  decision  just  referred  to  appears  to  accord  with  the 
great  weight  of  authority,  as  will  plainly  appear  by  a  reference  to 
any  of  the  leading  text-books  treating  of  the  subject.  1  Whart. 
Et.,  §  54;  Bacon  t.  Ttnone,  4  Gush.  217;  Fltxgibbon  t.  Brown,  48 
Me.  169. 

Evidence  as  to  the  bad  moral  character  of  the  plaintiff  was»  it  is 
considered,  plainly  admissible  in  mitigation  of  damages.  Whether 
such  testimony  would  have  been  proper,  if  such  issue  had  been 
presented  on  the  facts  as  a  circumstance  going  to  make  up  aieason- 
able  cause  for  the  conduct  of  the  defendant,  is  a  question  not  now 
iubjudice. 

[Omitting  other  questions.] 

Let  the  judgment  be  rereiwd  on  the  grounds  above  defined. 

JudffM&tit  roponotL 


WXLLBB  V.  MoOOBMIOK. 
lAT  N.  J.  lA4r,  m.) 


Wbera  a  iAtj,  bj  authorltj  of  its  charter,  maintains  shade  txees  on  the  sld» 
walks,  the  owner  or  oocapant  of  a  lot  is  not  impliedlj  bound  to  trim  them, 
nor  liable  for  injoxy  to  a  passer  bjr  tlie  fall  of  a  negleetad  rotten  Umb. 

AOnON  for  personal  injury  by  negligence.    The  opinion  states 
the  facia.    The  plaintiff  had  judgment  below. 
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Ctkoi*  T.  Oawmihoven,  for  plain  tilt 

C.  Adrian  and  Alan  H.  Sirong,  for  defendant 

DixoK^  J.  On  September  27,  1881,  the  defendant  became  tha 
owner  of  a  hotel  on  the  comer  of  Somerset  and  George  streeta,  in  the 
city  of  New  Brunswick,  his  title  extending  to  the  middle  of  the 
street.  On  the  sidewalk  of  Oeorge  street,  in  front  of  his  premises* 
an  elm  tree  was  growing,  and  on  January  31st»  1883,  the  plaintiff^ 
while  passing  along  the  sidewalk,  was  injured  by  a  limb  that  fell 
from  the  tree.  The  plaintiff  sued  the  defendant  for  the  damages 
so  sustained,  and  recovered  on  the  theory  that  the  facts  above 
stated  created  a  duty  on  the  part  of  the  defendant  to  use  proper  care 
toward  trimming  ihe  tree,  so  that  travellers  would  not  be  endan- 
gered thereby. 

Whether  these  circumstances  give  rise  to  such  a  duty  is  the  first 
question  discussed  before  us  on  the  motion  for  a  new  t^aL 

It  must  be  conceded  that  ordinarily,  when  a  person,  for  his  private 
ends,  places  or  maintains,  in  or  near  a  highway,  any  thing  which, 
if  neglected,  will  render  the  way  unsafe  for  travel,  he  is  bound  te 
exercise  due  care  to  prevent  its  becoming  dangerous.  If  therefore 
from  the  fact  that  the  tree  in  question  stood  on  a  portion  of  Oeorge 
street  owned  by  the  defendant,  it  is  to  be  inferred  that  the  tree 
was  placed  or  maintained  there  by  him  for  his  private  benefit,  it 
would  follow  that  the  alleged  duty  existed.  But  we  think  that 
in  the  present  case  this  fact  is,  not  sufficient  to  warmnt  such  an 
inference  against  the  defendant. 

Shade  trees  in  the  streets  of  a  city  are  of  public  as  well  as  private 
utility.  They  protect  and  ornament  the  way  for  public  use,  as  they 
also  do  the  adjoining  property  for  private  enjoyment  It  is  there- 
fore clear  that  by  virtue  of  the  ordinary  public  right  in  highways, 
the  public  may  plant  and  mantain  shade  trees  therein.  Whether 
the  legislature,  to  whom  this  power  primarily  belongs,  has  in  a 
given  case  delegated  it  to  a  subordinate,  depends  of  course  upon  the 
terms  by  which  authority  is  granted.  In  the  charter  of  the  city  of 
New  Brunswick  the  matter  is  not  left  in  doubt  The  instrument 
(Pamph.  L.,  1863,  p.  347,  §  31),  gives  the  common  council  power  to 
make,  modify  and  repeal  ordinances,  rules,  regulations  and  by-laws 
fur  directing  and  regulating  the  planting,  rearing,  toimming  and 
preserving  of  ornamental  shade  tafees  in  the  streets,  parks  aad 
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gfouads  of  the  city.  It  thofi  appears  that  since  1863  the  munici- 
pality has  had  the  power  of  planting  and  preserving  shade  trees 
in  the  streets,  and  therefore  the  presence  of  any  such  tree  in 
s  street  may  be  attributed  to  the  exercise  of  this  power  as  well  as  to 
any  other  cause.  Under  these  circumstances  the  most  that  the 
plaintiff  can  properly  claim  to  haye  proyed  is  that  the  tree  was 
planted  or  maintained  either  by  the  defendant  for  priyate  purposes 
or  by  the  city  for  public  purposes.  This  is  inadequate  to  the  neces- 
nties  of  the  plaintiff's  position,  for  a  plaintiff  must  show  by  a  pre- 
ponderance of  eyidenoe,  not  that  either  the  defendant  or  some  dis- 
oonnected  third  party  is  responsible,  but  that  the  defendant  is 
responsible. 

The  yerdict  therefore  cannot  be  supported  on  an  inference  that 
the  tree  was  planted  or  maintained  by  the  defendant. 

But  if  the  tree  was  planted  or  maintained  by  the  city,  would  the 
law  then  cast  upon  the  defendant  as  owner  or  occupant  of  the  abut- 
ting premises  the  duty  of  taking  care  that  the  tree  should  not 
endanger  trayellers? 

At  common  law  the  duty  of  keeping  highways  safe  for  trayel  per- 
tained ordinarily  to  the  parish  at  large.  Rex  y.  She  field,  2  T.  R. 
106.  But  since  the  trayeller  might,  when  the  highway  became 
unsafe,  pass  oyer  the  adjoining  priyate  property,  the  tenant  of  that 
property,  if  he  chose  to  inclose  it  so  as  to  exclude  the  trayeller, 
became  bound  to  keep  the  road  in  front  of  his  premises  repaired. 
Sir  Edward  Dunecomb's  case,  Oro.  Oar.  366;  2  Sm.  Lead.  Cas. 
(Davaston  y.  Payne,  note),  *205.  If  this  doctrine  has  been  adopted 
in  our  jurisprudence,  and  is  applicable  in  cities,  it  would  seem  to 
go  far  toward  establishing  the  defendant's  liability.  For  the  case 
shows  that  the  adjoining  premises  were  used  by  him  as  a  hotel,  a 
use  inconsistent  with  a  right  of  free  passage  rouQd  a  dangerous  por- 
tion of  the  street.  But  I  think  the  doctrine  in  question  forms  no 
part  of  our  legal  system.  From  yery  early  times  our  State  policy 
has  encouraged  the  building  of  fences,  and  the  people  have  been 
accustomed  to  inclose  their  lands  along  public  roads.  Tet  the  bur- 
den of  maintaining  highways  has  always  been  borne  by  the  public 
with  means  raised  under  the  taxing  power,  and  no  instance,  I  think, 
can  be  found  in  which  either  a  private  or  a  public  prosecution  has 
been  sustained  against  an  occupant  of  the  adjoining  inclosure  for 
a  mere  omission  to  repair  the  road.  It  is  now  a  well-settled  prin- 
ciple that  the  expense  of  keeping  and  improying  highways  cannot 
Vol,  LI  V  —  23 
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be  charged  upon  the  owners  of  abutting  lands,  whether  inclosed  or 
not,  merely  because  of  their  frontage,  and  this  negatives  the  idea 
that  the  old  English  rule  is  in  force  among  us. 

A  distinction  however  has  been  drawn  between  the  road  in  gen- 
eral and  the  sidewalk.  Probably  in  consideration  of  the  peculiar 
privilege  usually  accorded  to  the  owner  of  land  to  use  the  adjacent 
sidewalk  for  stoops,  areas,  shutes,  and  other  domestic  and  trade 
conveniences,  he  has  been  held  chargeable  with  the  whole  expense 
of  maintaining  this  portion  of  the  road.  Paxgan  v.  Sweeif  1  Oreen, 
196;  Siaie  v.  Jfewark^  37  N.  J.  L.  415;  Kirlq^atrick  v.  CbmmtMf(>fiar«, 
42  N.  J.  L.  510;  Bobim  v.  N0W  Brunmatek,  44  N.  J.  L.  116.  StiU 
even  this  liability  has  not  been  extended  beyond  the  limits  fixed  by 
express  legislation.  No  case  has  intimated  that  if  the  owner  oi 
occupant  of  the  abutting  premises  had  not  in  any  way  interfered 
with  the  side  of  the  road,  and  had  had  no  duty  enjoined  upon  him 
in  regard  to  it  by  statute  or  lawful  municiptd  regulation,  he  was 
under  an  obligation  to  render  it  fit  or  safe  for  passage.  Since  the 
private  duty  is  enforced  mainly  for  public  benefit,  and  seems  to 
form  an  exception  to  the  rule  that  public  advantage  should  b^ 
secured  at  public  cost,  it  ought  not  to  be  enlarged  beyond  the 
bounds  already  indicated. 

My  conclusion  therefore  is,  that  if  the  tree  in  question  was  planted 
or  preserved  by  the  city,  the  defendant  owed  no  duty  concerning  it, 
except  such  as  was  imposed  by  the  by-laws  of  the  corporation.  As 
no  by-law  was  o£Fered  in  evidence  at  the  trial,  the  verdict  cannot 
rest  on  this  basis. 

The  rule  to  show  cause  should  be  made  absolute,  for  want  of 
proof  that  the  defendant  was  bound  to  take  care  of  the  tree. 


PATnntaoK  v.  LippiKOoa. 

(47  K.J.  Law,  497.) 
Ittfaneif — eorUraat  by  father  for  mm. 

No  actloii  lies  agminst  a  father  on  a  contract  made  bj  him  in  the 
behalf  of  his  minor  son  with  his  knowledge  and  assent.    (Sb$  ncU,  p,  18& ) 

ACTION  on  contract.      The  opinion  states  the  case.      The 
defendant  had  judgment  below. 
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/.  J.  Orandatt,  for  prosecutor. 
Stape  A  St^i^any,  for  defendant 

ScuDDBBy  J.  An  action  of  debt  was  broaght  in  the  coort  for 
the  trial  of  small  causes  by  Jacob  M.  Patterson  against  Barclay 
Lippincotty  to  recover  the  balance,  $75,  claimed  under  a  contract 
in  writing  for  the  sale  of  the  exclnsiye  right  to  use,  manufacture 
and  sell  the  plaintiff's  patent  '^air-heating  attachment,'*  in  Atlantic 
county.  New  Jersey.  The  writing  was  signed  **  Oteo.  P.  Lippin- 
cott,  per  Barclay  Lippincott,''  on  the  part  oi  the  purchaser.  The 
state  of  demand  avers  that  by  virtue  of  this  agreement  the  plaintiff 
did  m  due  form  convey  said  patent  right  to  said  (George  P.  lappin- 
cott,  that  said  George  and  Barclay,  on  request,  have  refused  to 
pay  said  balance,  and  that,  since  payment  became  due,  the  plain- 
tiff has  found  out  and  charges  that  said  Greorge  is  under  the  age 
of  twenty-one  years.  He  further  avers  that  he  never  had  any  con- 
tract or  negotiations  with  George,  and  that  Barclay's  warranty  of 
authority  to  act  for  his  minor  son  is  broken,  whereby  an  action  has 
iccrned  to  the  plaintiff  against  the  defendant 

The  averment  that  the  plaintiff  never  had  any  contract  or 
negotiationa  with  (}eorge  is  not  sustained  by  the  proof,  for  the 
testimony  of  Joseph  N.  Risley,  the  agent  who  made  the  sale,  which 
18  the  only  evidence  on  this  point  that  appears  in  the  case,  is  that 
the  defendant  told  him  he  was  going  out  of  business  and  intended 
to  transfer  it  to  (}eorge;  requested  him  to  see  (George;  he  did  so; 
talked  with  him;  he  looked  at  the  patent;  was  satisfied  with  it, 
and  talked  with  his  father  about  buying  it.  The  deed  for  the 
patent  right  in  Atlantic  county  was  drawn  to  George  P.  Lippin- 
cott  It  is  proved  by  the  admission  of  the  defendant,  Barclay 
Lippincott,  that  at  the  time  of  such  sale  and  transfer  his  son 
George  was  a  minor.  This  admission,  is  competent  testimony  in 
this  suit  against  him. 

A  verdict  of  a  jury  was  given  for  the  plaintiff  against  the 
defendant  m  the  court  for  the  trial  of  small  causes;  and  on  the 
trial  of  the  appeal  in  the  Court  of  Oommon  Pleas  there  was  a 
judgment  of  nonsuit  against  the  plaintiff.  The  reason  for  the 
nonsuit  does  not  appear  on  the  record,  but  the  counsel  have  argued 
the  cause  before  us  on  the  case  presented  by  the  pleadings  and 
proofs,  the  contention  being  here,  as  it  was  below,  that  the  plaintiff 
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oonld  not  aver  and  show  the  infancy  of  Gtoorge  P.  Lippincott,  and 
bring  this  action  against  Barclay  Lippincott,  as  principal  in  the 
contract,  in  contradiction  of  its  express  terms. 

On  the  face  of  the  written  agreement  George  P.  Lippincott  ia 
the  principal  and  Barclay  Lippincott  the  agent  The  suit  on  the 
contract  should  therefore  be  against  the  principal  named,  and  not 
against  the  agent,  unless  there  be  some  legal  cause  shown  to  changie 
the  responsibility.  The  cause  assigned  by  the  plaintiff  is  the  infancy 
of  George  at  the  time  the  agreement  was  made  in  his  name  by  his 
father.  The  authority  on  which  he  bases  his  right  of  action  is 
Bay  y.  Cook^  2  Zab.  343,  which  follows  and  quotes  Moti  y.  Hicks, 
1  Oow.  536,  to  the  effect  that  if  a  person  undertakes  to  contract  as 
agent  for  an  indiyidual  or  corporation,  and  contracts  in  a  manner 
which  is  not  legally  binding  upon  his  principal,  he  is  peisonally 
responsible;  and  the  agent,  when  sued  on  such  contract,  can  exon- 
erate himself  from  the  personal  responsibility  only  by  showing  his 
authority  to  bind  those  for  whom  he  has  undertaken  to  act  Bag  y. 
Cook,  was  an  action  against  an  oyerseer  who  had  employed  a 
physician  to  attend  a  sick  pauper,  without  an  order  for  relief  under 
the  proyisions  of  the  act  concerning  the  poor.  As  his  parol  contract 
with  the  physician  was  entirely  without  authority  to  bind  the 
township,  it  was  said  that  he  had  only  bound  himself  to  pay  for 
the  senrices  rendered  at  his  request 

Later  cases  haye  held  that  an  agent  is  not  directly  liable  on  an 
instrument  he  executes,  without  authority  in  another's  name;  that 
the  remedy  in  such  case  is  not  on  the  contract,  but  that  he  may  be 
sued  either  for  breach  of  warranty  or  for  deceit,  according  to  the 
facts  of  the  case.  Jmkins  y.  HutckUison,  13  Q.  B.  744;  LewU  y. 
Nicholson,  18  Q.  B.  503;  BaUzer  y.  JTicolay,  53  N.  Y.  467;  White 
y.  Madison,  26  N.  Y.  117,  and  many  other  cases  collected  in  the 
notes  in  Whart.  on  Agency,  §§  524,  532,  and  notes  to  ITiotnson  y. 
Davenport,  9  B.  &  G.  78,  in  2  Sm.  Lead.  Cas.  358  (Am.  ed.). 
Andrews,  J.,  in  BaUzer  y.  Nicolay,  supra,  says:  **  The  ground 
and  form  of  the  agent's  liability  in  such  a  case  has  been  the  subject 
of  discussion,  and  there  are  conflicting  decisions  upon  the  point; 
but  the  later  and  better-considered  opinion  seems  to  be,  that  his 
liability,  when  the  contract  is  made  in  the  name  of  his  principal, 
rests  upon  an  implied  warranty  of  his  authority  to  make  it,  and 
that  the  remedy  is  by  an  acti(^l  for  its  breach.'' 

Although  the  state  of  demand  in  the  present  case  is  uniformly 
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drawn,  there  is  in  the  last  sentence  a  charge  thafc  the  defendant's 
warranty  of  authority  in  pretending  to  act  for  said  minor  is  broken, 
whereby  an  action  has  accrued.  This  alleged  breach  of  an  implied 
warranty  is  founded  on  the  assumption  that  the  son  could  not 
confer  any  authority  during  his  minority  to  his  father  to  act  for 
him  in  the  purchase  of  this  patent  right.  There  are  two  answers 
to  this  position.  The  act  of  an  infant  in  making  such  contract  as 
this^  which  may  be  for  his  benefit  in  transacting  business,  either 
directly  or  through  the  agency  of  another,  is  voidable  only,  and 
not  absolutely  void,  and  therefore  there  is  no  breach  of  the  implied 
warranty  unless  there  be  proof  showing  that  the  act  of  the  agent 
was  entirely  without  the  infant's  knowledge  or  consent.  The 
mere  fact  of  the  infancy  of  the  principal  will  not  constitute  such 
breach. 

It  was  argued  in  Whiting  t.  Dutch,  14  Mass.  457,  that  a  promis- 
sory note  signed  by  Dutch  for  his  partner  Oreen,  who  was  a  minor, 
was  Toid  as  to  Green,  because  he  was  not  capable  of  communicating 
authority  to  Dutch  to  contract  for  him,  and  that  being  void,  it 
was  not  the  subject  of  a  subsequent  ratification.  But  the  court 
held  that  it  was  voidable  only,  and  having  been  ratified  by  the 
minor  after  he  came  of  age,  it  was  good  against  him.  See  Tyler 
Inf.,  ch.  ni,  §§  14,  18. 

Another  answer  is  that  the  defense  of  infancy  to  this  contract 
with  the  plainti£F  can  only  be  set  up  by  the  infant  himself,  or  those 
who  legally  represent  him.  Infancy  is  a  personal  privilege  of 
which  no  one  can  take  advantage  but  himself.  Voorhees  v.  Wait, 
3  Or.  343;  Tyler  Inf.,  ch.  IV,  §  19;  Bingham  Inf.  49. 

In  this  case  the  plainti£F  seeks  to  disaffirm  the  infant's  contract 
with  him,  in  his  own  behalf,  and  sue  a  third  party  on  the  con- 
tract, whose  authority  to  bind  him  the  infant  has  not  denied. 
The  privilege  of  affirming  or  disaffirming  the  contract  belongs 
to  the  infant  alone,  and  the  plaintiff  cannot  exercise  it  for 
him.  The  mere  refusal  to  pay,  charged  in  the  demand  and 
proved,  is  not  a  denial  of  the  defendant's  authority  to  bind  the 
infant,  for  it  may  be  based  on  the  failure  of  consideration, 
the  invalidity  of  the  patent,  fraudulent  representations  or  other 
causes. 

The  judgment  of  nonsuit  entered  in  the  Court  of  Oommon  Pleas 
wiU  be  affirmed. 

'  Judgment  affirmed. 
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NOTB  BT  THS  RsFORTKR.—  In  WhitMif  T.  JhOeh,  tupra,  Parkkr,  C.  J., 
Bidd:  "  Then  upon  principle,  what  dliferenoe  can  there  be  between  the  ratlfioa. 
tion  of  a  contract  made  bj  the  infant  himself,  and  one  made  bj  another  actinia 
under  a  parol  authority  from  him  ?  **  In  Oumminffi  t.  P&weU,  8  Tex.  80,  it  is 
said:  "It  is  a  matter  of  great  conyenienoe,  if  not  of  abeolate  neoeaaltj,  that 
sales  shoold  be  eifected  by  agents;  and  it  seems  qoite  prepoeteroos  that  a  sale 
by  a  minor  which  most  necessarily,  or  may  most  ocmveniently,  be  made  throogk 
the  intervention  of  an  attorney  in  faet,  should  be  void,  but  iJP  mada  hf  *****"H^ 
would  only  be  vnidaUe." 


FoMBiLkiiD  T.  Nbw  BBinrewiDK. 

m  H.  J.  Law«  419D 
OontiUmhonai  Um^ff«MnAt(MitU. 

A  statute  piohiblttng  the  removal  of  police  officers  in  cities,  for  political 
or  for  other  than  certain  prescribed  caases*  and  preseiiblBg  u  mods  of  trill 
for  all  officers,  is  general  and  valid.* 

rpHE  opinion  states  the  faots. 

W.  P.  Vorhe$$  and  Akm  H.  Sirtmfff  for  proseontoti. 
J.  JT.  Bice  and  C.  T.  Oawenkaven,  for  defendants. 

Sbed,  J.  On  the  evening  of  Jnly  6,  1886,  the  common 
council  of  the  city  of  New  Brunswick,  by  a  majority  vote,  declared 
that  the  offices  of  chief  of  police  and  of  patrolmen  in  the  city  of 
New  Brunswick  were  vacant.  Afterward,  on  the  same  evening,  a 
new  chief  of  police  and  new  patrolmen  were  voted  for,  and  upon  re- 
ceiving a  majority  of  votes  were  declared  to  be  appointed  to  the  places 
of  the  officers  whose  positions  had  recently  been  declared  vacant 

This  writ  brings  up  these  resolutions,  and  they  are  attacked  on 
the  ground  that  the  common  council  had  no  power  to  so  vacate  and 
fill  the  respective  offices. 

It  is  admitted  that  no  cause  was  assigned  for  the  vacation  of  the 
offices,  nor  any  hearing  accorded  to  the  officials  previous  to  the  pas- 
sage of  the  resolutions.  The  proceedings  were  taken  in  asserting 
an  absolute  power  of  removal  of  the  old  force  at  the  will  of  the 
appointing  body.     It  is  not  denied  that  up  to*  March  25,   1885, 

*  See  note,  25  Am.  Rep.  289. 
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UiQ  power  which  was  exercised  by  the  common  council  was  lodged  in 
that  body.  The  power  of  the  common  council  previous  to  that 
dikte  seems  to  have  been  defined  by  an  ordinance  passed  in  1870> 
which  proTided  that  every  person  appointed  under  the  provisions 
of  the  ordinance  to  establish  and  regulate  the  police  department  of 
the  city  of  New  Brunswick  should  continue  in  office  until  the  office 
for  which  he  shall  have  been  appointed  shall  be  declared  vacant,  or 
until  another  person  shall  be  appointed  to  succeed  him  and  shall 
enter  upon  the  duties  of  his  office.  The  action  of  the  common 
council  now  before  us  was  in  strict  compliance  with  the  provisions 
of  this  ordinance. 

On  the  25th  of  March,  1885,  an  act  was  passed  by  the  legislature 
which  was  designed,  obviously,  to  restrict  the  theretofore  unre- 
strained power  of  removal  of  officers  or  employees  in  the  police 
departments  of  some  cities. 

The  first  section  of  this  act  provides  that  in  the  several  cities  of 
the  State  the  officers  and  men  employed  by  municipal  authority  in 
the  police  department  of  any  city  shall  severally  hold  their  respec- 
tive offices,  and  continue  in  their  respective  employment  as  such 
municiJMd  officers  and  employees,  during  good  behavior,  efficiency, 
and  residence  in  such  city,  except  where  by  statute  the  term  of 
office  of  any  such  officer  and  employee  is  determined  and  fixed,  and 
does  not  depend  upon  the  pleasure  of  any  municipal  officer,  officers 
or  board  authorized  to  make  appointment  or  employment  in  said 
department. 

It  further  provides  that  no  person  shall  be  removed  for  political 
reasons  or  for  any  other  cause  than  incapacity,  misconduct,  non- 
lesidence  or  disobedience  of  just  rules  and  regulations  established 
for  the  police  department  of  such  city. 

The  fifth  section  of  the  act  provides  for  the  method  in  which 
charges  shall  be  preferred  against  and  the  manner  in  which  the  trial 
of  any  police  officer  shall  be  conducted. 

If  this  statute  is  not  obnoxious  to  the  criticisms  of  defendants' 
counsel  directed  against  its  constitutionality,  it  seems  to  cover  the 
acts  of  the  common  council  under  review.  The  argument  addressed 
to  the  court  to  the  point  that  this  is  a  general  act,  and  so  would  not 
operate  to  repeal  the  provisions  of  the  charter  of  New  Brunswick 
upon  this  special  matter,  is  not  sound*  Whenever  the  intent  to 
repeal  a  special  act  by  a  general  statute  is  apparent,  the  legislative 
intent  will  be  effectuated. 
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It  woald  be  difficult  to  frame  an  act  where  the  intent  to  reiich 
and  alter  the  provisionfi  of  all  city  charters  in  this  respect  ooaM 
be  more  conspicuous  than  in  the  present  statute.  It  in  terms 
applies  to  aU  cities  having  policemen  whose  term  of  service  is  not 
fixed  by  statute.  Upon  this  ground  of  objection  to  the  operation 
of  the  act  it  is  clear  that  the  act  is  intended  to  repeal  this  provision 
in  the  charter  of  New  Brunswick. 

It  is  objected  however  that  this  act  is  unconstitutional.,  because 
it  is  a  special  statute  regulating  the  internal  afihirs  of  cities.  That 
it  regulates  the  internal  affairs  of  certain  cities,  among  which  is  New 
Brunswick,  is  not  a  matter  for  contention.  The  ground  of  contest 
is  in  regard  to  the  character  of  the  statute  as  to  the  generality  of  its 
operation.  The  counsel  for  defendants  contend  that  the  act  is  a  speci- 
men of  special  legislation,  and  that  its  lack  of  generality  consists,  first 
in  its  failure  to  operate  upon  the  police  departments  of  all  cities;  and 
second,  its  failure  to  reach  municipalities  not  cities,  yet  having  police 
departments,  the  members  of  which  were  removable  at  pleasure. 

First,  then,  does  the  failure  of  this  legislation  to  operate  upon  the 
police  departments  of  all  cities  fasten  upon  the  act  a  special  or  local 
character? 

The  test  of  proper  classification  has  been  announced  as  a  group- 
ing of  objects  having  characteristics  sufficiently  marked  and  distin- 
guished to  make  them  a  class  by  themselves,  having  regard  to  the 
object  of  the  legislation. 

If  we  admit  the  contention  of  the  counsel  for  the  defendant,  to 
be  well  grounded,  namely,  that  it  applies  only  to  cities  whose  police 
officers  hold  their  places  at  will,  and  apply  that  test  to  this  legisla- 
tion, it  still  appears  to  conform  to  the  standard  erected.  The  leg- 
islation applies  to  all  cities  whose  internal  affairs  are  such  as  permit 
the  operation  of  the  terms  of  this  act.  It  is  appropriate  legislation 
in  respect  to  those  cities  having  police  departments  whose  officers 
hold  their  terms  of  service  at  the  will  of  the  appointing  body,  and 
inappropriate  to  those  cities  whose  policemen  hold  their  places  for 
a  fixed  term  by  authority  of  a  statute. 

Tested  by  the  formula  above  stated  the  legislation  seems  entirely 
above  criticism.  I  am  not  satisfied  however  that  this  rule  can  be 
regarded  as  a  universal  test  of  generality  in  legislation  concerning 
the  internal  affairs  of  cities.  In  the  case  in  which  it  was  first 
announced  it  was  clearly  correct.  It  was  in  the  case  of  Van  Riper 
V.  Parsons,  40  N.  J.  L.  123;  s.  o.,  29  Am.  Bep.  210.     The  act  con- 
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«6niiiig  which  the  rale  was  annoanced  was  one  which  repealed  a 
teatnie  of  mnnicipal  goYemment  in  Jersey  City,  which  was  peculiar 
to  that  city  alone.  The  legislation  destroyed  a  feature  of  municipal 
jjOTemment  which  was  anomalous  in  the  affairs  of  the  cities  in  this 
State,  and  so  long  as  the  act  operated  to  extinguish  it  whereyer  it 
might  exist  it  was  general  legislation,  although  but  one  city  was 
toached  by  its  operations. 

It  conseryed  the  purpose  of  the  constitutional  proyision,  in  that 
it  tended  to  produce  homogeneity  of  municipal  goyemment  among 
the  cities  of  the  State. 

The  test  can  also  be  applied  in  all  instances  where  the  character- 
istics which  segregate  the  cities  into  groups  are  the  result  of  physical 
differences.  I  mean  by  this,  differences  in  population,  in  location, 
or  in  the  character  of  the  industries  carried  on  in  each. 

The  illustratiye  instances  in  former  opinions  of  what  might  be 
regarded  as  a  grouping  by  characteristics  are  nearly  all  of  this  char- 
acter. Examples  of  what  might  be  regarded  as  general  acts  were 
mentioned  arguendo  in  the  opinions  in  the  following  cases.  Thus 
a  statute  proyiding  that  all  cities  containing  a  population  of  oyer  a 
certain  number  should  haye  a  giyen  number  of  polling-places,  and 
cities  containing  a  lesser  number  should  haye  a  prescribed  lesser 
number.  Van  Riper  y.  Parsons,  40  N.  J.  L.  1;  8.  c,  29  Am.  Rep. 
210.  A  statute  giving  to  all  cities  bordering  upon  tide- water  the 
power  to  construct  docks  or  proyide  quarantine  regulations,  Ander^ 
son  y.  Trenhn,  42  N.  J.  L.  486;  or  the  priyilege  of  using  such  tide- 
water in  connection  with  their  sewers.  State  y.  Hammer,  42  N.  J.  L. 
435.  A  statute  legislating  for  cities  only  baring  a  superintendent 
of  wharves  in  regard  to  such.  Hammer  y.  Siaie,  44  N.  J.  L.  667. 
These  are  obvious  instances  of  differences  which  result  from  physical 
causes,  which  the  legislature  cannot  obliterate. 

As  legislation  adapted  to  the  needs  of  such  cities  as  by  reason  of 
physical  causes  have  distinctive  legislative  needs  cannot  reach  all 
cities,  therefore  whenever  it  does  reach  all  the  cities  which  have  the 
features  which  make  such  legislation  appropriate,  it  is  general. 

In  respect  to  cities  divided  by  such  peculiar  features  an  appro- 
priate grouping  is  not  difficult.  When  we  turn  from  cities  which 
differ  by  reason  of  physical  causes  to  those  whose  differences  consist 
in  diversities  of  municipal  government  merely,  it  seems  to  me  a 
matter  of  difficulty  to  recognize  the  rales  already  announced  as  a 
test  of  generality  in  legislation. 
VouUV  — 24 
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At  the  time  of  the  adoption  of  the  constitational  amendments 
there  were  innumerable  diversities  in  the  features  of  the  municipal 
goYemment  in  different  cities  resulting  from  previous  indiyidoal 
charters.  There  may  have  been  several  different  methods  of  organ- 
izing a  school  board  or  a  police  board;  as  many  methods  of  pro- 
cedure; as  many  modes  of  appointing;  of  discharging;  of  paying 
teachers  or  policemen.  One  school  board  may  have  had  power  to 
furnish  books  for  all  the  pupils  in  the  public  schools,  another  board 
power  to  supply  indigent  pupils  only,  and  still  another  board  no 
power  to  furnish  books  to  any  pupil  Now  it  is  obvious  that  the 
creation  of  such  diversities  since  the  adoption  of  the  present  Oon- 
stitution  would  be  beyond  the  ability  of  the  legislature.  It  would 
be  impossible,  for  instance,  for  the  legislature  to  create  a  board  of 
education  in  one  city  which  would  have  power  of  a  certain  scopes 
and  in  another  city  a  board  with  authority  of  a  different  kind. 

Now  it  seems  to  me  that  aside  from  repealing  acts  like  that  under 
consideration  in  Van  Riper  v.  Parsom^  supra,  legislation  which 
applies  to  a  city  which  has  no  characteristic,  or  to  more  than  one 
city  each  having  no  characteristic  to  distinguish  it  or  them  from  all 
other  cities,  except  such  peculiarities  of  government  as  are  created 
by  previous  local  legislation,  is  not  general  legislation.  And  I 
think  this  is  so  even  if  the  legislation  appertains  only  to  the  chang- 
ing or  modification  of  the  feature  which  marked  the  nine  cities  to 
which  it  applies  as  a  group. 

If  one  city  only,  for  instance,  has  a  school  board  with  power  to 
furnish  books  for  children,  I  do  not  perceive  why  an  act  changing 
this  power  to  one  which  gives  authority  to  furnish  books  to  indigent 
children,  or  vice  versa,  is  a  general  act,  because  it  applies  to  all 
cities  with  boards  having  power  to  purchase  books.  The  classifica- 
tion is  vicious,  because  it  depends  upon  previous  local  legislation. 
The  recognition  of  such  local  legislation  by  relying  upon  it  as  a 
foundation  for  new  legislation  which  only  changes,  perpetuates  or 
perhaps  increases  the  previous  local  or  special  features  created  hj 
special  charters,  is  as  inimical  to  the  constitutional  provision  as 
if  the  last  legislation  created  the  diversity  which  it  perpetuates.  If 
all  the  special  features  of  our  city  charters  can  be  changed  with 
only  the  feeble  restriction  that  the  statute  which  changes  them  it 
shall  apply  to  any  other  city  or  cities  which  may  happen  to  have- 
similar  features,  then  it  will  be  a  distant  day  when  the  homogeneity 
in   the   municipal  governments  of  the  State,  which   tho   consti- 
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amendment  was  designed  to  bring  about,  will  be  attained. 
My  Tiew  is  that  any  legislation  tonehing  any  bnmch  of  municipal 
government  which  is  common  to  all  cities,  must  include  all  cities^ 
or  reduce  all  cities  to  uniformity  in  respect  to  the  particular  with 
which  the  legislation  deals.  Schools,  police,  poor,  streets,  are 
common  to  all  cities;  therefore  any  legislation  which  applies  in 
any  respect  to  one  of  these  subjects  must  apply  to  all  municipalities 
alike.  An  exception  to  this  rule  is  admitted  in  the  case  of  repeal- 
ing acts  like  that  in  Van  Riper  y.  Faraons,  $upra.  The  views 
above  expressed  seem  to  me  to  be  fortified  by  the  decision  of  this 
court  and  the  Court  of  Errors  and  Appeals  in  the  case  of  SkUe  v. 
Hammer,  42  N.  J.  L.  435;  &  C,  44  N.  J.  L.  567. 

The  act  under  consideration  was  entitled  **  An  act  relating  to  the 
aaseasment  and  revision  of  taxes  in  cities  of  this  State.''  It  provided 
that  in  any  city  of  this  State  where  a  board  of  assessment  and 
revision  of  taxes  now  exist  the  board  shall  hereafter  consist  of  four 
members. 

The  act  then  proceeded  to  remodel  the  constitution  of  the  board 
in  the  two  cities  which  alone  had  boards.  The  act  it  is  perceived 
applied  to  the  only  cities  which  had  this  feature  which  existed  by 
reason  of  previous  local  legislation,  and  it  appertained  to  the  modi- 
fication or  alteration  of  that  feature  which  distinguished  these 
cities  from  the  rest.  Tet  the  act  was  held  to  be  special,  the 
chancellor  remarking:  *^  How  does  the  fact  that  taxes  are  assessed 
by  a  board  of  assessors  in  one  or  more  municipalities  constitute 
such  a  difference  between  those  municipalities  and  the  others  where 
the  taxes  are  assessed  by  individual  assessors,  as  to  warrant  the 
legislature  in  specially  interfering  in  the  affairs  of  the  former 
to  such  an  extent  as  it  has  attempted  to  do  in  the  legislation  under 
consideration?" 

Now  turning  again  to  the  statute  under  consideration  we  find 
the  opening  clause  of  the  first  section  recognizing  two  classes  of 
police  officers,  namely  the  class  which  hold  their  terms  determined 
and  fixed  by  statute,  and  the  class  whose  term  depends  upon  the 
pleasure  of  any  municipal  officer  or  officers,  or  board  authorized  to 
make  appointment  or  employment  in  a  police  department,  and  it 
legislates  for  the  latter  class  exclusively. 

Inasmuch  as  in  the  view  already  expressed  all  policemen  are 
included  within  a  class,  therefore  if  this  clause  stood  alone  it 
would  in  my  judgment  be  a  specimen  of  special  legislation. 
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But  it  IS  urged  that  this  language  can  be  disregarded,  and  that 
the  remaining  portion  of  this  section,  as  well  as  all  of  the  follow- 
ing sections  of  the  act,  applies  to  all  policemen,  or  reduces  the  con- 
dition of  all  pobcemen  in  respect  to  the  subject  matter  of  the 
legislation  to  a  uniform  stabis.  In  looking  at  this  portion  of  the 
act  the  generality  of  the  application  of  the  words  must  be  admitted. 

The  concluding  part  of  section  1  provides  that  no  person  shall 
be  removed  from  office  or  employment  in  the  police  department  of 
any  city  for  political  reasons,  or  for  any  other  cause  than  incapacify, 
misconduct,  etc. 

The  fifth  section  regulates  the  course  or  procedure  against  any 
officer  of  any  department,  and  the  other  sections  are  equally  com- 
prehensive in  their  provisions. 

Now  although  there  are  cities  m  which  the  duration  of  the  terms 
of  police  officers  seems  to  be  limited  by  charter  provisions,  yet  I 
think  there  is  no  city  in  which  the  power  of  removal  of  such 
officers  in  some  shape  does  not  exist,  and  I  am  sure  there  is  no 
city  in  which  it  may  not  exist.  It  may  exist  in  some  cities  at  the 
will  of  some  municipal  officer  or  body  of  officers,  in  other  cities 
for  some  specified  causes,  and  in  yet  other  cities  for  still  other 
causes. 

For  the  trial  of  the  officers  where  the  removal  is  for  cause,  the 
proceedings  may  be  as  variant  as  the  cities  are  numerous.  The 
present  act  in  respect  to  the  cause  for  which  removal  shall  be  made, 
and  the  method  of  procedure  by  which  it  shall  be  effected,  reduce 
all  cities  to  uniformity,  and  applies  to  all  policemen  and  to  all 
departments.     In  this  aspect  the  legislation  is  general. 

It  IS  secondly  objected  that  the  act  does  not  apply  to  municipal- 
ities other  than  cities.  It  is  remarked  that  there  exist  in  the  State 
some  municipalities  which,  under  the  name  of  boroughs,  have  popu* 
lations  as  great  and  interests  as  important  as  some  municipalities 
incorporated  under  the  name  of  cities.  That  in  the  charters  of  the 
former  are  clauses  almost  or  entirely  identical  with  that  of  the  city 
of  New  Brunswick,  and  other  cities  of  the  State,  in  regard  to  the 
organization  and  control  of  the  police  department.  This  all  appears 
to  be  true.  It  is  therefrom  argued  that  a  classification  which 
includes  only  cities  is  not  valid  in  respect  to  legislation  concerning 
a  subject  like  this,  which  is  common  to  both  cities  and  boroughs. 
Gould  the  point  involved  in  this  contention  be  now  regarded  as  open 
for  discussion,  untrammelled  by  previous  judgments,  it  would  pre- 
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sent^  in  my  opinion,  a  question  not  easily  resolved  in  favor  of  the 
dsBsification.  Bnt  the  recognition  of  cities  as  a  class  for  legislative 
purposes  in  respect  to  other  snbjects,  as  obviously  common  to  both 
eities  and  boroughs  as  this,  seems  to  have  been  too  frequent  to  be 
now  disregarded  in  this  court. 

No  subject  would  seem  to  be  of  more  general  and  uniform  import- 
ance to  both  cities  and  boroughs  than  that  of  assessments  for  local 
improvements.  Yet  the  recogmtion  of  the  validity  of  statutes  in 
regard  to  this  subject,  applying  alone  to  cities,  has  been  frequent 
Slate  V.  Jerseti  Cxty^  41  N.  J.  L.  487;  Mayor,  etc,  v.  Oreen,  42  N. 
J.  L.  627;  TurreUY.  Elitabeth,  43  N.J.  L.  272;  Matfor  of  Jersey  OUy 
V.  On^son,  43  N.  J.  L.  664;  Righter  v.  Newark,  45  N.  J.  L.  104. 

So  the  power  to  construct  sewers,  and  assess  property-owners  for 
the  same,  is  common  to  some,  if  not  all,  boroughs  as  well  as  cities, 
yet  the  act  of  1878,  p.  344,  entitled  ''  An  act  respecting  assessments 
for  constructing  sewers  or  continuations  of  sewers,  running  through 
adjoining  cities,''  was  held  to  be  general  in  its  application.  Oreen 
T.  Hotaling,  44  N.  J.  L.  347. 

Again,  an  act  passed  in  1881  provided  that  any  officer  in  any  city 
in  this  State  who  holds  any  office  for  a  fixed  term  should  continue 
to  hold  such  office  until  his  successor  has  been  qualified. 

Officers  of  the  same  class,  and  with  the  same  fixity  of  terms,  are 
as  common  to  boroughs  as  to  cities,  yet  the  act  was  held  valid. 
SMsing  v.  Dams,  45  N.  J.  L.  390. 

The  case  of  Htghisiown  v.  Olenn,  47  N.  J.  L.  105,  cited  in  opposi- 
tion to  the  view  that  the  present  act  is  general,  did  not  necessarily 
involve  the  question  whether  cities  and  boroughs  were  within  one 
class  for  the  purpose  of  legislation  concerning  the  granting  of  tavern 
licenses. 

The  act  there  under  review  was  based  upon  an  arbitrary  classifi- 
eation  of  different  boroughs,  and  applied  to  boroughs  of  the  third 
class  alone*    For  this  reason  the  act  was  clearly  special. 

The  opinion  placed  the  vice  of  the  legislation  upon  the  ground 
that  it  was  based  upon  population  alone,  and  did  not  hold  that  a 
class  which  included  all  cities,  or  all  boroughs,  was  not  general. 

In  view  of  the  array  of  cases  in  which  classification  similar  to  thii 
has  been  already  recognised,  I  am  constrained  to  regard  the  present 
as  a  general  act. 

There  is  also  a  question  raised  in  regard  to  the  propriety  of  the 
use  of  the  writ  of  certiorari  in  this  case,  inasmuch  as  the  resohi- 
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tions  brought  ap  appertained  to  an  office,  and  so  this  writ  involyed 
the  right  to  such  office.  The  contention  was  that  quo  warrant  was 
the  appropriate  writ 

I  think  this  case  is  entirely  within  the  rale  laid  down  in  the 
of  Bradshaw  y.  OUy  OouneQ  of  Camden,  39  N.  J.  L.  416. 

My  conclusion  is  that  the  resolutions  must  be  yaoated. 


Fox  y.  Cbovam. 

(IT  9.  J.  Law,  «i^ 
Martffitge^^&n  thatt^^-^tale  of  mortgag^M  iiUenui  an  <awwfftoa. 

Tlie  interest  of  a  mortgagor  In  mortgaged  ohattela  in  posaeasion  of  the  moii- 
gagee  maj  be  levied  apon  under  execution,  but  thej  cannot  be  taken  from 
the  mortgagee  without  an  offer  to  paj  the  mortgage  debt. 

The  officer  maj  advertise  the  interest  of  the  mortgagor  for  sale,  and  on  the  daj 
of  sale  he  may  require  the  mortgagee  to  expose  the  property  to  the  view  of 
bidden,  and  enforce  obedience  to  Uiat  duty  on  the  part  of  the  mortgagee  by 
virtue  of  liia  writ. 

If  a  sheriff  with  notice  of  the  mortgagee's  claim  attaches  the  entire  mortgaged 
property,  and  takes  it  from  the  mortgagee,  and  it  is  subsequently  sold  by  the 
auditor  in  attachment,  the  sheriff  is  liable  to  the  mortgagee  for  tiie  mortgage 
debt. 


I 


N  error  to  the  Supreme  Oourt.    The  opinion  states  the 

Flavel  MeOee,  for  plaintiff  in  error. 
WiUiam  Brinkerhoff,  for  defendant  in  error. 


Yak  Syokbl,  J.  Fox,  the  plaintiff,  held  in  pledge  fifty-nine 
head  of  cattle  to  secure  the  sum  of  $4,000,  due  to  him  from  one 
Blumenthal,  the  owner  of  the  cattle. 

While  these  cattle  were  in  the  possession  of  Fox  another  creditor 
of  Blumenthal  caused  an  attachment  to  be  issued  against  him, 
directed  to  Oronan,  the  sheriff  of  Hudson  county. 

The  writ  of  attachment  was  placed  by  the  sheriff  in  the  hands 
of  Martin,  his  special  deputy,  to  be  served.  When  Martin  served 
the  writ  notice  was  given  to  him  of  the  claim  of  Fox  upon  the  cat- 
tle.    The  sheriff  took  a  bond  of  indemnity  from  the  plaintiff  in 
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attachment,  and  took  possession  and  held  the  cattle  under  said  writ. 
In  his  retorn  to  the  writ  he  certified  that  he  had  attached  the  fifty- 
nine  cattle,  appraised  at  $23  each,  without  making  any  reference  to 
the  claim  of  Fox,  the  pledgee.  The  writ  was  served  on  the  even- 
ing of  August  8,  1882,  and  on  the  next  day  an  auditor  was  appointed 
in  the  attachment  proceeding,  and  the  sheriff  put  the  cattle  in  the 
possession  of  the  auditor  on  the  same  day. 

Thereupon  Fox,  the  pledgee,  brought  suit  against  the  sheriff  to 
recover  his  damages  for  the  taking  of  the  cattle  from  him. 

The  first  question  presented  by  the  case  is  whether  a  sheriff,  by 
virtue  of  an  execution  or  attachment  in  his  hands  against  the  pledgor 
or  mortgagor  of  personal  chattels,  can  remove  them  from  the  actual 
custody  of  the  pledgee  or  mortgagee,  and  hold  possession  of  them 
without  paying  or  offering  to  pay  the  debt  for  which  they  were 
pledged. 

It  is  conceded  that  while  the  mortgagor  retains  possession  of  goods 
they  may  lawfully  be  seized  by  virtue  of  an  execution  against  him, 
and  his  interest  in  them  sold  to  satisfy  the  judgment  debt. 

Woodride  v.  Adorns^  40  N.  J.  L.  417,  is  relied  upon  to  support  the 
more  advanced  doctrine  that  the  goods  may  be  taken  out  of  the  pos- 
session of  the  pledgee  or  mortgagee  by  the  officer  under  the  authority 
of  a  writ  against  the  pledgor  of  mortgagor. 

In  that  case  the  property  involved  consisted  of  furniture  in  a 
hoteL  The  mortgagee  took  possession  of  it  on  the  22d  of  August, 
but  did  not  remove  the  goods — ^he  merely  inventoried,  appraised  and 
advertised  them  for  sale  on  the  6th  of  September  then  next. 

On  the  4th  of  September  a  landlord's  warrant  was  delivered  to 
the  defendant,  and  executed  by  him  by  a  levy  on  the  furniture.  The 
defendant  did  not  remove  or  sell  them  before  the  replevin  was  sued 
out.  The  Supreme  Oourt,  in  a  very  able  opinion,  in  the  conclusions 
<A  which,  as  applied  to  the  facts  of  that  case,  I  fully  concur,  held 
that  replevin  would  not  lie  by  the  mortgagee. 

The  court  said  that  nothing  whatever  had  been  done  by  the 
defendant,  so  far  as  disclosed  by  the  case,  which  interfered  with 
the  plaintiff's  rights  under  the  mortgage — ^that  the  plaintiff  might 
have  proceeded  with  his  sale  under  the  mortgage  without  any  inter- 
ference or  embarrassment  consequent  upon  the  execution  of  the  dis- 
tress warrant,  leaving  to  the  landlord  the  surplus  goods  that 
remained  after  the  mortgage  debt  was  satisfied. 

The  rule  formulated  by  the  court  *^  permitted  the  officer  to  take 
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8ach  possession  only  as  would  enable  him  to  make  a  legal  sale  under 
his  execution/'  and  the  court  said  that  this  would  be  consonant 
with  public  policy  and  consistent  with  sound  legal  principles^  pro- 
vided that  in  doing  so  no  substantial  injury  be  done  to  the  interests 
of  the  mortgagee. 

With  this  limitation  upon  the  right  of  the  sheriff  to  interfere 
with  the  estate  and  possession  of  the  mortgagee,  the  doctrine 
announced  in  Woodside  v.  Adains  will  not  be  controverted. 

But  I  cannot  agree  to  the  proposition  that  under  authority  of  a 
yf.  fa.  J  or  an  attachment,  an .  ofBcer  can  wrest  personal  property 
from  a  pledgee  or  mortgagee  in  possession^  and  withhold  it  from 
him  until  it  is  sold  under  the  legal  process.  Such  a  rule  would  be 
contrary  to  sound  principle^  and  is  without  authority  to  support 
it.  The  mortgagee  is  entitled  to  the  possession;  it  is  an  essential 
part  of  his  estate  in  the  goods,  without  which  he  would  be  unable 
to  exercise  the  right  with  which  the  law  invests  him,  to  sell  the 
property  for  the  satisfaction  of  his  mortgage  debt.  He  has  aright, 
within  reasonable  limits,  to  select  the  time  and  place  of  sale,  and 
to  impose  the  conditions.  This  may  be  of  vital  importance  to  the 
recovery  of  his  demand.  He  can  neither  be  deprived  of  this  right 
which  is  vested  in  him,  nor  postponed  in  the  enjoyment  of  it. 

The  mortgagor  could  not  deprive  him  of  his  possession.  The 
sheriff  or  creditor  who  succeeds  by  operation  of  law  to  his  rights 
can  be  in  no  better  position  than  the  mortgagor  himself.  He  may 
take  for  the  satisfaction  of  the  judgment  debt  the  interest  of  the 
mortgagor,  but  he  cannot  impair  the  estate  of  the  prior  for  the- 
benefit  of  the  subsequent  creditor. 

The  right  of  the  sheriff  to  take  the  goods  from  the  actual 
possession  of  the  mortgagee  imports  the  right  to  maintain  and 
withhold  the  possession  until  he  is  required  to  sell  them  by  the- 
exigency  of  his  writ.  It  frequently  occurs  that  a  stay  of  execution 
is  ordered  pending  further  litigation  after  a  levy  is  made. 
.  During  all  this  period  the  mortgagee  might  be  deprived  of  his^ 
possession,  while  interest  upon  his  debt  would  accumulate  and  the 
value  of  his  security  become  impaired.  For  the  consequent  injury 
he  would  be  remediless,  if  it  be  conceded  that  the  sheriff  may 
lawfully  assert  his  right  to  the  actual  possession. 

A  further  consequence  would  be  that  if  after  sale  under  the 
execution  the  officer  failed  to  subject  the  goods  to  the  power  of  the 
mortgagee  to  resume  possession,  he  would  be  guilty  of  a  tort«  for 
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which  he  alone  and  not  his  soreties  would  be  responsible.  For  the 
trespass  of  the  officer  the  bondsmen  ai-e  not  held.  The  officer 
might  be  without  pecuniary  ability  to  respond  in  damages. 

The  transfer  of  the  title  subject  to  the  mortgage  by  the  act  of 
the  mortgagor  cannot  enlarge  his  estate,  nor  can  it  diminish  that 
previously  granted  to  the  mortgagee.  Who  will  assert  that  such 
yendee  can  legally  maintain  the  right  to  depriye  the  mortgagee  of 
his  possession^  and  how  can  he  who  holds  under  the  legal  process 
be  on  a  better  footing?  The  recognition  of  this  right  in  the  latter 
would  as  clearly  appropriate  the  property  of  the  mortgagee  to  pay 
the  debt  of  another,  for  which  he  was  in  nowise  responsible,  as 
would  the  former. 

It  is  true  that  there  is  a  line  of  English  cases  holding  that  the 
interest  of  one  of  several  partners  or  joint  owners  of  personal 
property  may  be  seized  and  sold  under  execution,  but  such  partner 
has  an  equal  right  to  present  possession  with  all  his  associates. 
Under  such  sale  the  purchaser  can  acquire  only  the  share  of  the 
execution  debtor  in  the  surplus  of  the  partnership  effects,  after 
the  firm  obligations  are  discharged.  He  becomes  a  tenant  in  com- 
mon with  the  other  partners,  and  takes  cum  onere. 

The  English  doctrine  of  the  right  to  levy  was  recognized  in  this 
State  in  Brawn  v.  Bisseii^  1  Zab.  46,  but  Mr.  Justice  Garpbnteb,  in 
delivering  the  opinion  of  the  Supreme  Court,  took  the  precaution  to 
say  that  ^'  it  was  not  a  question  as  to  the  mode  of  levy  in  such  case, 
and  that  it  was  not  necessary  to  settle  whether  the  sheriff  may  take 
the  joint  property  out  of  the  hands  of  the  other  partners  on  an 
attachment  against  one  for  his  separate  debt." 

If  the  mortgagor's  interest  in  mortgaged  chattels  in  the  lawful 
possession  of  the  mortgagee  cannot  be  appropriated  to  the  payment 
of  an  execution  without  asserting  the  right  of  the  sheriff  to  take 
actual  possession,  then  I  would  unhesitatingly  say  that  the  mort- 
gagor's title  is  not  the  subject  of  levy  and  sale  under  a^.  fa. 

This  is  the  rule  in  New  Tork  and  in  some  of  the  other  States 
where  the  subject  is  not  regulated  by  statute. 

No  justification  can  be  found  for  stripping  the  mortgagee  of  con- 
tract rights  of  which  he  is  in  the  enjoyment,  in  order  to  establish 
a  subsequent  creditor,  who  can  justly  succeed  to  nothing  more  than 
his  debtor  has,  in  a  better  position  than  the  debtor  himself  occu- 
pies. 

In  my  judgment  the  interest  of  the  mortgagor  of  personal  prop^ 
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erty  in  possession  of  the  mortgagee  can  be  transferred  by  levy  and 
sale  nnder  execution  without  impairing  the  rights  of  the  mortgagee. 

The  rule  of  the  common  law,  that  a  levy  nnder  execution  imports 
an  actual  taking  into  the  possession  of  the  sheriff,  and  that  to  con- 
stitute a  ralid  levy  the  property  levied  upon  must  be  in  the  manu- 
caption of  the  officer,  would  interpose  an  insuperable  obstacle  in 
the  way  of  subjecting  the  mortgagor's  estate  to  execution  and  levy 
where  the  mortgagee  is  in  possession.  Under  the  settled  law  of 
this  State  the  necessity  of  thus  trenching  upon  the  vested  rights  of 
the  mortgagee  is  obviated. 

Not  only  is  the  sheriff  not  bound  to  take  into  actual  possession^ 
or  to  remove  goods  levied  upon,  but  he  may  make  a  valid  levy  from 
an  inventory  furnished  by  the  defendant  without  seeing  the  prop- 
erty. He  may  therefore  levy  upon  the  right,  title  and  interest  of 
the  mortgagor,  and  his  constructive  possession  of  that  interest  will 
be  consistent  with  the  actual,  continued  possession  of  the  goods  by 
the  mortgagee. 

Under  such  levy  the  officer  may  advertise  the  interest  of  the 
mortgagor  in  the  property  for  sale,  and  on  the  day  of  the  sale  he 
may  require  the  mortgagee  to  expose  the  goods  to  the  view  of 
bidders,  and  enforce  obedience  to  that  duty  on  the  part  of  the  mort- 
gagee by  virtue  of  his  execution  and  levy. 

This  will  not  necessitate  the  removal  of  the  property  from  the  pos- 
session and  control  of  the  mortgagee,  nor  deprive  him  of  any  sub- 
stantial right. 

The  right  to  levy  imports  a  right  to  see  the  goods.  The  mort- 
gagor would  have  that  right,  if  he  wished  to  show  the  property  to 
one  who  desired  to  buy  subject  to  the  lien  of  the  mortgage.  Other- 
wise the  right  to  sell  would  in  most  cases  be  futile.  The  denial  of 
this  right  would  deprive  him  of  the  beneficial  use  of  his  property, 
and  its  refusal  would  constitute  a  conversion  of  his  interest  by  the 
mortgagee,  for  which  he  might  maintain  an  action  against  him,  and 
recover  the  value  of  the  goods  in  excess  of  the  debt  for  which  they 
were  in  pledge.  The  sheriff,  armed  with  a  writ  of  execution  or 
attachment,  would  logically  succeed  to  the  same  right,  to  enable 
him  to  make  an  appraisement  of  the  debtor's  interest,  and  a  sale 
thereof  in  obodience  to  the  command  of  the  writ  or  the  order  of  the 
court. 

The  right  of  the  sheriff  to  require  the  mortgagee  to  permit  him 
to  expose  the  chattels  to  sale  must  be  incident  to  that  he  has  to 
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them  for  the  purpose  of  making  a  leyy,  and  his  prooess  moat  be  aa 
potent  to  enforce  the  one  right  as  the  other.  This  would  involve 
00  disturbance  of  the  mortgagee's  possession. 

To  the  suggestion  that  a  writ  of  attachment  could  not  be  made 
a? ailable  against  the  interest  of  the  mortgagor  in  goods  in  possession 
of  a  non-resident  mortgagee  in  transit  across  the  State  before  they 
passed  out  of  our  jurisdiction,  the  answer  is  two-fold. 

1st  There  would  be  manifest  injustice  in  constraining  the  non- 
resident mortgagee  who  has  the  prior  and  paramount  right  to  leave 
his  property  in  charge  of  a  forum  which  may  be  remote  from  his 
domicile  for  the  benefit  of  a  creditor  who  can  take  only  subject  to  his 
title  unless  the  mortgaged  debt  is  tendered. 

2d.  If  the  attaching  creditor  desires  the  sheriff  to  take  actual 
possession  of  the  property  he  must  pay  or  offer  to  pay  the  mortgage 
debt 

If  there  is  a  well  grounded  apprehension  that  a  resident  mort- 
gagee may  remoye  the  goods  beyond  the  jurisdiction  in  which  they 
are  seiaed,  he  may  be  enjoined  at  the  instance  of  the  subsequent 
creditor.  Such  unlawful  removal  may  constitute  a  conversion  on 
the  part  of  the  mortgagee  for  which  he  would  be  liable  to  the  sheriff 
in  an  action  of  trover. 

Such  is  the  doctrine  that  prevails  in  the  Pennsylvania  courts. 

In  Erodes  v.  Coven,  3  Watts,  258,  the  court  said  that  ''goods 
pawned  or  gaged  for  a  debt  or  leased  for  years  cannot  be  taken  in 
execution,  but  the  sheriff  may  sell  the  goods  pawned  or  leased  sub- 
ject to  the  rights  of  the  lessee  or  pawnee.  But  although  the  sheriff 
has  the  right  to  sell,  he  cannot  seize  them,  because  the  pawner  or 
lessor  has  no  present  right  to  possession.  It  is  reasonable  that 
whatever  interest  the  debtor  himself  may  sell  the  sheriff  may  sell, 
although  it  may  not  be  capable  of  actual  seizure  and  delivery. '' 

The  language  of  Mr.  Justice  Stbokq  in  Welsh  v.  Bell^  32  Penn.  St» 
12,  is  to  the  same  effect:  **  The  sheriff  may  levy  upon  and  sell  the 
interest  of  the  debtor  in  personal  property,  although  the  immediate 
possession  and  right  to  it  be  in  another.  If  the  debtor  have  bailed 
or  demised  the  goods  this  interest  may  be  seized  and  sold,  subject 
however  to  the  rights  of  the  bailee  or  lessee.  But  the  possession 
of  the  latter  may  not  be  disturbed.  The  levy  can  only  be  on  the 
interest  of  the  debtor.  A  levy  upon  the  thing  itself  disturbs  the 
possession,  and  is  a  trespass. 

In  no  mode  other  than  that  here  indicated  can  the  right  of  the 
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mortgagor  in  mortgaged  chattels  in  possession  of  the  mortgagee  be 
made  the  subject  of  levy  and  sale  under  execution  or  attachment^ 
without  substantially  impairing  the  rights  of  the  mortgagee,  whieh 
Woodstde  v.  Adams  concedes  it  is  unlawful  to  do. 

Public  policy  as  well  as  sound  reason  manifestly  requires  that  the 
power  of  the  oflScer  over  mortgaged  goods  m  such  case  shall  take  no 
wider  range. 

Conspicuous  injustice  will  result  in  many  instances  if  personal 
chattels  may  be  taken  by  legal  process  from  one  who  has  the  right- 
ful exclusive  possession,  in  order  to  enforce  payment  of  the  debt  of 
another. 

The  interest  of  the  lessor  in  goods  demised  for  a  term  unquestion- 
ably is  and  should  be  subject  to  levy  and  sale  under  execution,  but 
the  right  of  the  sheriff  to  withhold  the  leased  property  from  the  pos*^ 
session  of  the  lessor  cannot  be  admitted* 

Suppose  a  line  of  stages  be  in  possession  of  the  lessee  for  a  term 
unexpired,  can  the  officer,  armed  with  an  execution  against  the 
lessor,  seize  the  horses  and  vehicle  and  retain  them  until  sale?  If 
so,  the  lessee  is  deprived  of  his  property,  which  consists  in  the  right 
to  the  uninterrupted  use  during  the  full  term  for  which  he  holds  iL 

Deprivation  of  possession  is  pro  tatUo  destruction  of  his  estate. 
For  such  deprivation,  if  the  sheriff  may  lawfully  take  possession, 
the  lessee  is  without  remedy.  Such  a  doctrine  cannot  be  permitted 
to  prevail  without  a  misconception  of  correct  legal  principles. 

The  sheriff  in  this  case  in  my  judgment  became  a  trespasser  by 
attaching  the  cattle  and  turning  them  over  to  the  auditor. 

There  is  also  another  ground  upon  which  the  pledgee  can  clearly 
support  his  action. 

The  sheriff  attached,  not  the  interest  of  the  pledgor  in  the  cattle, 
but  the  cattle  themselves,  the  interest  of  the  pledgee  as  well  as  the 
interest  of  the  pledgor. 

Notwithstanding  the  notice  to  his  deputy  of  the  pledgee's  claim, 
he  took  a  bond  of  indemnity  from  the  attaching  creditor,  levied  on 
the  cattle  and  certified  to  the  court  in  his  return  to  the  writ  of 
attachment  that  he  had  levied  on  the  cattle  without  intimating  that 
the  pledgee  had  any  interest  in  them,  and  then  turned  them  over 
to  the  auditor. 

Thereupon  the  court  ordered  the  auditor  to  sell  the  cattle,  as  if 
the  title  of  the  pledgee  was  absolute.  The  order  could  not,  under 
the  return  of  the  sheriff,  have  been  made  otherwise. 
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The  auditor  sold^  in  pursuance  of  the  order  of  the  court,  the 
entire  property.  The  shorifT.  by  the  exigency  of  his  writ,  waa 
oommimded  to  attach  the  property  of  the  defendant  in  attachment, 
and  if  by  mistake  he  attached  the  property  of  the  pkintiff  in  error, 
he  was  a  trespasser. 

The  auditor  in  attachment  was  the  mere  arm  of  the  court  to 
execute  its  order  to  sell  specific  property,  and  for  so  doing  he  is  no 
more  liable  to  respond  in  damages  to  the  true  owner  than  the  judge 
who  made  the  order,  or  a  sheriff  who  executes  a  wnt  of  replevin. 

The  mortgagee  must  look  to  the  sheriff,  who  wrongfully  subjected 
his  estate  in  the  cattle  to  the  process  of  attachment  for  the  debt  of 
the  mortgagor;  the  sheriff  is  a  trespasser,  and  he  must  respond  m 
damages.  The  sale  by  the  auditor  did  not  divest  the  mortgagee  of 
his  title,  and  although  he  might  have  regained  his  property  from 
the  purchaser  at  the  attachment  sale,  that  fact  constitutes  no  def enae 
to  the  trespass  committed  by  the  ofScer,  and  cannot  defeat  the 
plaintiff's  right  of  action  against  him. 

The  judgment  of  nonsuit  was  erroneous,  and  should  be  reversed. 

/bra^niunu»— Ghirf  Justiob  Dbpus,  Sguddbk,  Golb,  Patbb- 
son. 

Fbr  reversal — Ohavcbixob,  Dixok,  Maoib,  Bsbd,  Yam 
Stcxbl,  Bbowk,  OuDfXHT,  MoGssGOB,  WmrrAKSB. 
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(47  N.  J.  Law,  US.) 
MminmU  domain  —  condemning  tomporar^  U9e. 

A  nflwrnj  company,  anthorlsed  to  condemn  lands  for  a  right  of  way, 
eondemn  a  temporary  nee,  nor  a  use  contingent  on  the  happening  of  a  fntave 
erent. 

EBBOB  to  the  Supreme  Court.     Proceedings  to  condemn  laiida 
for  a  right  of  way.     The  opinion  states  the  case. 

Henry  0.  PUney  and  Mahlon  Pitney j  for  plaintiff  in  error. 

Cerilandt  Parker  and  Alfred  Mills,  for  defendant  in  error. 
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DixoKy  J.  This  writ  of  error  brings  up  a  judgment  of  the 
Supreme  Court  setting  aside  an  order  appointing  commissioners  to 
appraise  certain  property  which  the  Hibemia  Underground  Rail- 
road Company  seeks  to  condemn. 

The  company  was  organized  under  the  general  railroad  act  and 
its  supplements,  for  the  purpose  (as  its  articles  of  association  state) 
of  purchasing,  operating  and  maintaining  a  certain  railroad  already 
constructed,  running  about  two-thirds  of  a  mile,  wholly  under* 
ground,  through  the  Hibemia  vein  of  iron  ore  in  Morris  county,  to 
be  used  for  the  transportation  of  minerals,  and  of  materials,  imple- 
ments and  machinery  for  the  sinking  and  working  of  mines.  This 
railroad  haying  been  purchased,  the  company  finds  that  the  only 
right  to  maintain  the  same,  on  what  is  called  the  "  De  Camp  mine 
lot,"  is  derived  from  a  lease  which  expires  in  1894,  and  the  proceed- 
ings now  before  us  were  instituted  with  the  view  of  acquiring  the 
right  of  perpetually  maintaining  the  load  across  this  loi^  about  ten 
chains  in  length. 

The  company's  petition  describes  the  property  to  be  condei&ned 
(so  far  as  the  description  is  pertinent  to  the  present  inquiry)  in  the 
following  language:  ''The  right  to  perpetually  maintain  and 
operate  the  Hibemia  Underground  railroad  as  at  present  con- 
stmcted  and  operated,  being  a  railroad  with  a  single  track  of  the 
gauge  or  breadth  of  two  feet  and  nine  inches  between  the  raUs,  and 
operated  by  steam  locomotives  and  cars  not  exceeding  six  feet  and 
six  inches  in  breadth  and  eight  feet  in  height,  in,  through  and  along 
that  portion  of  the  Hibemia  tunnel  *  *  *  known  as  the  '  De 
Gamp  mine  lot.'  *  *  *  The  center  line  of  said  railroad,  where 
it  crosses  said  '  De  Gamp  mine  lot,'  is  described  as  follows:  Begin- 
ning, etc.  *  *  *  Also  the  right  to  repair,  renew  and  alter  said 
railroad  as  occasion  may  require.  Including  the  right,  for  the  pur- 
poses aforesaid,  to  enter  upon  and  occupy  so  much  of  said  tunnel 
as  lies  within  four  feet  of  said  center  line  on  each  side  thereat 
*  *  *  These  prooeedmgs  are  not  intended  to  acquire  any  right 
or  easement  of  support  for  the  tracks  or  road-bed  of  said  railroad 
by  the  ores  lying  beneath  said  tracks  and  road-bed,  but  the  present 
and  future  owners  of  said  '  De  Camp  mine  lot '  are  to  be  at  liberty, 
after  reasonable  notice  to  said  Hibemia  Underground  Railroad  Com- 
pany or  their  successois  or  assigns,  to  mine  and  remove  all  or  any 
part  of  the  ores  lying  beneath  said  road-bed,  notwithstanding  the 
removal  thereof  may  weaken  or  destroy  the  support  of  said  road- 


NOVEMBER  TERM,  1886.  ]g9 


Hibemia  Railroad  Company  v.  De  Ounp. 


bed.  And  further,  in  case  at  any  time  the  support  of  said  road-bed 
shall  happen  to  be  destroyed  or  materially  weakened  by  reason  of 
ihe  remoYal  in  whole  or  in  part  of  the  ores  lying  beneath  the  same, 
then  and  in  such  case  the  said  Hibemia  Underground  Railroad 
Company  and  its  successors  and  assigns  are  to  have  the  hght  to 
support  said  road-bed  by  timbering  placed  across  said  tunnel  or  by 
ether  means,  or  to  make  an  excavation  in  the  south-easterly  or  hang- 
ing, wall  of  said  yein,  for  the  purpose  of  providing  a  road-bed  for 
said  railroad;  such  excavation  not  to  exceed  the  breadth  of  eight 
feet,  measured  from  the  face  of  said  hanging-wall,  and  the  height 
of  eight  feet,  and  to  extend  along  said  hanging-wall  across  said  lot 
of  land  at  the  same  level  as  the  present  floor  of  said  tunnel" 

One  question  raised  by  the  land-owners  is  whether  the  rights  thus 
defined  were  such  as  the  company  could  lawfully  condemn,  and  the 
decision  of  this  question  against  the  company  in  the  Supreme  Court 
18'  the  matter  now  complained  of  as  error. 

The  specific  authority  which  the  company  aims  to  put  in  foroe 
ia  conferred  by  a  supplement  to  the  general  railroad  act,  approved 
March  12,  1879  (Piunph.  L.  166),  under  which  the  comx>any  was 
oiganized.  This  supplement  enacts  that  '*  When  any  corporation 
formed  under  the  provisions  of  this  act  shall  take  legal  proceedings 
to  acquire  the  right  of  way  for  its  proposed  railroad  beneath  the 
surface  of  the  earth,  such  right  of  way  shall  not  include  the  right 
to  permanently  use  or  occupy  the  surface  of  the  earth  immediately 
above  suoh  railroad  and  where  the  same  is  not  broken,  but  shall  be 
confined  to  a  mere  right  to  tunnel  and  excavate  the  earth  for  its 
tracks,"  and  if  the  company  has  purchased  a  railroad  already  con- 
structed, but  has  not  acquired  the  right  to  maintain  the  same  from 
the  owners  of  the  fee-simple  of  any  lands  upon,  under  or  through 
which  it  is  built,  then  '^  it  shall  be  lawful  for  the  corporation  own- 
ing and  operating  said  railroad  to  take  and  prosecute  all  such  legal 
proceedings,  to  acquire  the  right  to  maintain  and  operate  its  said 
railroad,  that  it  would  have  the  right  to  take  and  prosecute  if  such 
railroad  had  not  as  yet  been  built."  The  supplement  also  declares 
that  companies  formed  under  it  shall  have  all  the  powers,  and  may 
exercise  all  the  franchises  conferred  upon,  and  which  may  be  exer- 
cised by  corporations  formed  under  the  original  act;  but  we  do  not 
think  Uiat  these  general  expressions  can  enlarge  the  scope  of  the 
special  authority  granted  by  the  supplement  for  the  condemnation 
of  a  right  of  way  beneath  the  surface  of  the  earth.    In  designating 
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the  rights  which  the  company  was  to  obtain  under  this  special 
authority,  the  language  us^  is  so  explicit  as  to  prevent  any  infer- 
ence gathered  from  general  terms;  it  not  only  indicates  what  shall 
not  be  acquired,  but  also  expressly  declares  to  what  the  aoquisition 
shall  be  confined. 

We  deem  it  clear  that  corporations  formed  to  o<niatniot  or  main- 
tain underground  railroads  are'  not  entitled  to  condemn  the  fee- 
aimple  of  lands  for  their  right  of  way.  What  they  can  acquire  is  a 
right  to  tunnel  and  excavate  the  earth,  a  right  to  maintain  and 
operate  the  railroad.  We  need  not  examine  or  cite  the  many  cases 
which  have  held  that  terms  much  more  indicative  of  a  fee,  when 
used  in  a  grant  of  eminent  domain,  import  only  an  easement  All 
the  decisions  agree  m  laying  down  these  principles,  that  the  cor- 
poration can  take  what  the  legislature  has  authorized  it  to  condemn, 
and  nothing  more,  that  the  authority  must  be  expressly  granted  or 
necessarily  implied  in  the  express  grant,  and  that  it  must  be  strictly 
pursued.  Under  these  principles,  the  phraseology  used  in  the 
statute  cannot  mean  ownership  of  the  land;  it  must  mean  only  a 
right  to  construct,  operate  and  maintain  a  railroad  upon,  through 
and  under  the  land  of  another. 

The  petition  therefore  is  correct  in  asking  the  condemnation, 
not  of  land,  but  of  the  right  to  maintain  and  operate  the  railroad. 
This  right  however,  when  acquired,  would  be  paramount,  and  the 
land-owner  could  lawfully  do  nothing  which  would  impair  it.  He 
might  make  any  use  of  his  land  consistent  with  the  maintenance 
and  operation  of  the  railroad;  as  owner  of  the  ores  beneath  the  road- 
bed, he  might  remove  them,  but  always  subject  to  this,  that  he 
should  not  weaken  the  road  or  materially  interfere  with  the  con- 
venience of  its  operation.  This  would  be  the  legal  consequence  of 
the  condemnation  by  the  company  of  a  right  to  permanently  main- 
tain and  operate  then^lroad  as  constructed.  The  petition  however 
seeks  to  avoid  this  consequence,  and  to  reserve  to  the  land-owner 
the  absolute  right  of  removing  the  ore  at  his  pleasure,  without 
regard  to  the  structure  resting  upon  it.  In  other  words,  instead  of 
the  permanent  right  to  support  the  railroad  in  its  present  position, 
which  the  statute  expressly  authorizes  the  company  to :  condemn, 
the  company  proposes  to  take  only  a  temporary  privilege  of  support, 
until  the  land-owner  shall  see  fit  to  remove  the  ore.  Thus  we  ai^ 
brought  to  the  question  whether  the  express  grant  of  power  to  con- 
demn the  permanent  use  implies  an  authority  to  condemn  a  tern- 
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poiary  use.  A  somewhat  mmiliur  question  was  answered  afl&rma- 
tifely  by  Gbanoellor  Kbnt  in  Jerome  t.  Roes,  7  Johns.  Gh.  315. 
Here  the  eanal  commissioneTB  had  express  authority  to  enter  upon, 
take  pooooosion  of  and  use  any  lands,  waters  and  streams  necessary 
for  the  proeecution  of  the  improyement,  doing  no  unnecessary 
damage,  and  it  was  insisted  that  the  power  could  be  exercised  only 
for  the  permanent  appropriation  of  the  whole  fee;  but  the  court 
held  that  the  commissioners  were  not  obliged  to  appropriate  a 
greater  interest  than  was  requisite  for  the  public  object,  and  that 
they  might  take  possession  of  and  use  land,  temporarily,  for  the 
purpose  of  quarrying  stone  with  which  to  build  a  dam  required  by 
the  canal.  This  view  seems  to  have  been  subsequently  sanctioned 
by  the  Ck>urt  of  Errors  in  Lyon  v.  Jerome,  26  Wend.  485.  On  the 
other  hand,  in  Gurrier  y.  if.  dt  0.  B,  Co.,  11  Ohio  St  228,  where 
under  an  ordinary  power  to  take  land  for  the  construction  and 
operation  of  a  railroad,  the  company  sought  to  condemn  a  right  of 
way,  already  occupied  by  it  for  three  years,  to  be  used  while  its 
permanent  road  was  building,  the  court  said:  ''  The  road  contem- 
plated by  the  charter  is  a  permanent  thing;  the  lands  to  be  taken 
for  it,  it  is  evident,  were  designed  to  be  taken  permanently,  once 
for  alL  No  such  thing  as  a  temporary  appropriation  of  land  is  in 
the  charter,  expressly  mentioned,  nor  does  it  anywhere  seem  to  hava 
entered  the  mind  of  the  legislature.  *  •  *  \^e  think  that  by 
no  fair,  and  much  less  by  any  strict  construction  of  the  powers 
gmuted  to  this  corporation,  can  the  appropriation  claimed  be 
brought  within  them." 

It  is  noticeable  that  the  New  York  cases  differ  from  the  one  before 
OS  in  several  respects.  The  right  of  temporary  appropriation  was 
there  conceded,  because  for  the  purpose  in  view,  that  only  was  nec- 
essary to  carry  out  the  le^slative  design.  But  here  the  legislatiye 
design,  as  gathered  from  the  statute  and  the  comi>any's  articles  of 
association,  will  apparently  not  be  satisfied  by  the  maintenance  of 
the  railroad,  simply  until  the  land-owner  shall  choose  to  remove  the 
ore  in  the  road-bed,  and  the  petition  itself,  in  recognition  of  this 
fact,  seeks  to  substitute  another  road,  when  the  existing  site  shall 
be  destroyed,  in  order  to  accomplish  fully  the  object  of  the  incor- 
poration. So  that  this  ground,  relied  on  by  Ohancellor  Kent,  for 
inferring  a  right  to  temporary  occupation,  is  wanting  in  the  present 
instance.  In  the  case  of  the  canal  commissioners,  also  the  right 
required  was  reasonably  definite,  as  to  both  duration  and  use;  pos- 
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BOBsion  until  stone  could  be  quarried  sufiScient  for  the  building 
of  a  certain  dam;  so  that  a  fair  appraisal  of  the  right  was  prac- 
tioable,  especially  in  view  of  the  fact  that  the  appraisal  could  legally 
be  postponed  until  the  use  was  ended.  But  here  compensation 
must  be  made  before  possession  is  taken,  and  the  appraisers  must 
therefore  say  in  adyance  what  a  right  of  possession  is  fairly  worth, 
when  the  possession  can  lawfully  be  forthwith  terminated  by  him 
to  whom  the  compensation  has  been  paid.  Such  an  appraisement 
would,  in  most  cases,  be  a  mere  guess,  and  rarely  could  result  in 
the  ascertainment  of  just  compensation,  which  is  a  constitutional 
prerequisite  to  the  condemnation  of  property  by  indiyidnals  and 
private  corporations. 

I  cannot  therefore  rid  my  mind  of  graye  doubts  whether  the 
legislature  has  authorized  the  taking  of  such  a  limited  privilege  in 
the  present  site  of  the  railroad,  as  the  petitioner  demands^  and 
because  of  these  doubts  must  deny  that  the  power  has  been 
granted. 

But  the  petition  does  not  stop  at  the  existing  road-bed.  Con- 
ceiving that  the  needs  of  the  company  may  outlast  the  willingness 
of  the  laod-owner  to  leave  the  ore  for  the  maintenance  of  the 
superstructure,  it  prays  the  condemnation  of  a  further  right,  in 
the  event  of  the  removal  of  the  ore,  to  support  its  tracks  upon 
other  property  of  the  owner,  and  not  this  only  but  a  right  to  choose, 
in  the  event  indicated,  whether  that  support  shall  be  secured  by 
timbers  resting  on  both  walls  of  the  vein,  or  by  excavating  the 
hanging-wall  to  a  depth  of  eight  feet  from  its  face.  Thus  it  aims 
to  carve  out  a  sort  of  future  contingent  right  in  each  of  two  dis- 
tinct parcels  of  land  now  held  in  fee-simple,  and  to  acquire  the 
option  of  determining  hereafter  which  of  those  rights  it  will 
eventually  appropriate. 

This  is  plainly  going  beyond  any  power  conferred  by  the  statute. 
That  a  contingent  estate  already  existing  may  be  condemned  under 
the  law,  I  see  no  sufficient  reason  to  dispute,,  for  such  a  power 
seems  to  be  necessary  to  enable  the  company,  when  an  estate  of 
that  nature  is  outstanding,  to  acquire  what  the  statute  says  it  may 
acquire,  a  right  to  permanently  maintain  an  existing  road;  but  that 
is  a  very  different  thing  from  a  power  to  create  such  a  contingent 
interest  in  order  to  condemn  it,  to  the  end  that  the  company  may 
in  a  possible  event  construct  a  different  road  on  other  lands.  Such 
a  power  is  not  expressed  in  the  statute  or  necessarily  implied  by 
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mnj  thing  which  is  expressed,  nor  haye  we  found  any  decision  tend- 
11^  to  uphold  it  under  an  ordinaiy  grant  of  eminent  domain.  In 
our  opinion,  the  htngnage  of  the  statute  imports  only  the  acqui- 
sition of  present  rights  and  of  whatever  may  be  neoessary  to  make 
those  rights  perpetual 

For  these  reasons  the  Judgment  of  the  Supreme  Oourt  must  be 
affirmeJL 

Judgment  affirvMd. 

Jbr  agnrmamm — Thb  OhavoilIiOb,  Dixok,  Kjtapp,  Bubd^ 
Vav  Stcksi^    Bbowv,    OuDin^    ]fdOBMKi%    Parebsov, 


JFbr  fw$t8ol  ^  JSi 


SUPREME  OOURT 


ILLINOIS. 


Oomxuxa  r.  Bidoslt  ft  Oik 
on  in.au 


«c 


All  •djommnent  of  oom%  for  thiity-two  dajs  Is  to  be  v^gudod  m  ** 
rpHE  opinion  statoB  the  case. 

Jaa.  C*  Oonhling,  for  plaintiff  in  enor. 

Palmer,  Jtobinaon  dk  ShuH,  for  defendant  in  error. 

Shbldok,  J.  This  was  a  motion  in  the  Giicuit  Ooort  to  aek 
aside  a  judgment  by  confession  in  favor  of  N.  H.  Ridgely  &  Oo.» 
against  Eimber,  Bagsdale  &  Co.^  before  the  clerk  of  the  Cirooit 
Court  of  Sangamon  county,  Illinois^  as  of  racation.  The  regular 
term  of  the  Sangamon  county  Circuit  Court  commenced  October 
2,  1882,  when  the  court  conyened  and  continued  to  transact  busi- 
ness until  December  27,  1882,  at  which  time  an  order  was  entered 
adjourning  the  court  to  Januaiy  29,  1883,  at  which  date  the  court 
again  opened  and  transacted  business  until  February  8,  1883, 
when  it  adjourned  sine  die.     On  Januaiy  12,  1883,  Kimbcr,  Rags- 
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dale  &  Oa,  by  theiv  attorney »  appeared  before  the  clerk  of  the  said 
Circuit  Oourt  and  confessed  a  judgment  in  favor  of  N.  H.  Ridgelj 
&  Co.,  for  the  sum  of  $36,319«89,  upon  certain  promissory  notes^ 
for  i^ch  sum  judgment  was  accordingly  entered,  upon  which  an- 
execution  was  afterward  issued.  On  the  29th  day  of  January, 
1883,  the  assignee  of  Kimber,  Bagsdale  &  Co.,  under  a  voluntary 
asdgnment,  entered  his  motion  in  said  court  to  set  aside  the  judg- 
ment and  vacate  the  ezecutiony  which  motion  the  court  overruled. 
On  appeal  to  the  Appellate  Court  for  the  third  district,  the  judg- 
ment overruling  said  motion  was  aflSrmed,  and  the  assignee  appealed 
to  this  court 

The  chief  question  presented  upon  this  record  is,  whether  in  thi» 
case  the  12th  day  of  January,  1883  —  the  day  this  judgment  by 
confession  was  entered  —  was  in  term  time  or  in  vacation, 
within  the  meaning  of  our  statute  authorizing  the  entry  of  judg- 
ments by  confession  in  vacation.  Judgments  by  confession  can  be 
entered  before  the  clerk  only  in  vacation.  During  term  time  they 
must  be  entered  in  open  court  The  judgment  here  was  entered 
before  the  clerk  as  in  vacation.  But  it  is  contended  by  plaintifF  in 
error  that  it  was  not  in  vacation  when  the  judgment  was  entered, 
but  that  the  12th  day  of  January,  1883,  the  time  the  judgment  was 
confessed  and  entered,  was  a  day  in  term  time;  that  it  was  part  of 
the  preceding  October  term,  which  commenced  on  October  2, 1882, 
and  was  not  adjourned  sine  die  until  the  3d  day  of  February,  1883, 
and  that  not  having  been  taken  in  open  court,  the  judgment  waa 
null  and  void.  No  doubt  an  application  of  the  strict  common- 
law  definition  which  we  find  of  the  term  '^ vacation,"  to- wit,  ''a 
vacation  is  all  the  time  between  the  end  of  one  term  and  the 
beginning  of  another*'  (6  Jacobs'  Law  Die.  323),  would  make  the 
time  of  the  entering  of  this  judgment  not  to  be  in  vacation,  as  the 
October  term,  which  commenced  on  October  2,  1882,  did  not  end 
by  final  adjournment  until  February  3,  1883.  The  inquiry  is, 
whether  we  must  adopt  this  as  the  meaning  of  the  word  *'  vacation," 
in  the  construction  of  the  66th  section  of  the  Practice  Act,  author- 
izing the  confession  of  judgments  in  vacation. 

We  think  that  under  .this  act  the  term  ''  vacation  "  may  well  be 
given  a  different  meaning  from  what  it  had  at  common  law  as 
above  given.  Tinder  the  earlier  organization  of  courts  in  England, 
''terma"  of  the  courts  were  four  periods  in  each  year.  Thej 
commenced  on  fixed  days  and  had  a  fixed  time  of  termination,  and 
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they  aggregated  ninety-one  dajra.  The  vacations  embraced  all  the 
days  in  the  year  not  indnded  in  the  **  terms.''  Any  such  a  pmod 
of  recess  of  a  coort  of  more  than  a  month's  duration,  «8  we  find  in 
this  case,  was  unknown  in  that  system.  The  early  laws  of  this 
State,  prior  to  December  9,  1871,  proyided  for  diyiding  the  State 
into  judicial  circuits,  and  fixed  the  times  for  the  commencement  of 
the  terms  of  the  Oircuit  Oourts  in  each  county.  In  no  case  did  the 
statutes  in  express  terms  fix  the  duration  of  the  terms  of  such  courts, 
though  as  thjB  judges  were  required  to  hold  terms  in  the  difiFerent 
counties  on  fixed  days,  and  had  no  authority  to  hold  court  in  one 
county  at  a  time  the  law  required  them  to  hold  court  in  another, 
and  only  one  term  of  a  Circuit  Oourt  could  be  held  or  be  open  at 
any  onetime  in  a  circuit,  it  followed  as  a  necessary  construction  of 
the  statute,  that  upon  the  occurrence  of  the  time  fixed  by  law  for 
the  opening  of  the  oourt  in  any  one  county  in  a  circuit,  the  Circuit 
Courts  in  eyery  other  county  stood  adjourned  until  court  in  course. 
Areh&r  y.  Boss,  2  Scam.  803.  In  Cook  v.  Shelion,  20  HI.  107;  s.  a, 
71  Am.  Dec.  250,  it  was  recognized  that  ''the  custom  has  always 
prevailed  of  adjourning  from  day  to  day,  and  for  such  other 
short  periods  as  the  conyenience  of  the  court  and  the  despatch  of 
business  might  require.''  By  the  first  section  of  the  ''Act  to 
proyide  for  holding  regular  and  special  terms  of  the  Circuit  Court 
in  two  or  more  counties  in  the  same  circuit  at  the  same  time," 
approved  December  9,  1879,  it  was  provided  that  terms  of  the 
Circuit  Court  might  be  held  in  two  or  more  counties  in  the  same 
circuit  at  the  same  time,  and  that  it  should  not  be  necessary  to 
close  any  term  in  any  county  before  the  business  of  that  term  was 
disposed  of,  in  order  to  begin  a  term  in  any  other  county  in  the 
same  circuit,  if  any  Circuit  judge  of  the  State  could  be  had  to  pre- 
side over  either  of  said  terms.  The  18th  section  of  the  act  of  Feb- 
ruary 22,  1872,  conferred  upon  the  Circuit  Courts,  when  in  session, 
the  power  to  adjourn  to  any  day  not  beyond  the  first  day  of  the  next 
term  of  the  court  in  that  county  fixed  by  law.  The  effect  of  the 
statutes  was  to  change  the  law  in  respect  to  the  peremptory  adjourn- 
ment made  necessary  by  the  laws  in  force  before,  and  to  leave  the 
duration  of  the  terms  of  the  courts  practically  at  the  discretion  of 
the  judges.  By  the  27th  section  of  chapter  83  of  the  Bevised  Stat- 
utes of  1845,  it  was  provided  that  "  any  person,  for  a  debt  tana 
fide  due,  may  confess  judgment  by  him^lf,  or  attorney  duly  author- 
ized, with  or  without  process." 
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Thus  stood  the  general  law  upon  this  subject  until  the  passage  of 
the  act  in  regard  to  practice  in  courts  of  record,  approyed  February 
ft2, 1872  (Laws  1871-72,  p.  848),  the  65th  section  of  wUch,  being 
identical  with  the  66th  section  of  the  present  Practice  Act,  proyides 
that  ''any  person,  for  a  debt  bona  fide  due,  may  confess  judgment 
by  himself,  or  attorney  duly  authorized,  either  in  term  time  or 
Tacation,  without  process.  Judgments  entered  in  yacation  shall 
haye  like  force  and  effect,  and  from  the  date  thereof  become  lions, 
in  like  manner  and  extent  as  judgments  entered  in  term/'  In  Mid- 
iMon  y.  White^  35  HL  114,  it  was  said  in  reference  to  a  similar  local 
bw  passed  in  1857,  for  the  benefit  of  Kane  and  three  other  counties, 
'Hhe  counties  of  Kane,  etc.,  are  large  commercial  countiee,  and 
required  greater  facilities  for  the  transaction  of  business  than  there- 
tofore existed  in  them,  and  to  meet  this  exigency  the  act  of  1857 
was  passed." 

There  are  law  writers  who  giye  a  broader  definition  of  the  term 
''yacation ''  than  the  one  aboye  quoted.  Abbott  says:  "  Any  con- 
tinuous authorized  sitting  of  the  courts  is  probably  known  in  most 
of  the  States  as  a  term.**  2  Abb.  Law  Diet  552.  Bouyier  defines 
"term"  as  "the  space  of  time  during  which  a  court  holds  a 
session."  Burrill  says  in  defining  the  word  yacation:  "  In  practice; 
mtermission  of  judicial  proceedings;  the  recess  of  courts;  the  time 
during  which  courts  are  not  held."  He  also  giyes  as  one  of  the 
definitions  of  the  word,  that  quoted  aboye  from  Jacobs.  Whar- 
ton defines  the  word  yacation:  "Intermission  of  judicial  proceed- 
ings, or  any  other  stated  employment;  recess  of  courts  or  senates." 

The  statute  in  question  is  a  remedial  one,  and  a  point  to  be  con- 
sidered in  the  construction  of  all  remedial  statutes  is,  the  old  law, 
the  mischief  and  the  remedy,  and  it  is  the  business  of  the  judges 
so  to  construe  the  act  as  to  suppress  the  mischief  and  adyance  the 
remedy.  1  BL  Gom.  87.  As  was  said  in  Railroad  Co,  y.  Dunn, 
52  IlL  260:  "The  rule  in  construing  a  remedial  statute,  though  it 
may  be  in  derogation  of  the  common  law  is,  that  eyerything  is  to 
be  done  in  adyancement  of  the  remedy  that  can  be  done  consistently 
with  any  fair  construction  that  can  be  put  upon  it." 

In  accordance  with  what  was  said  in  MiddUton  y.  WhitOy  as  before 
eited,  greater  facilities  in  the  taking  of  judgments  by  confession 
▼ere  required  than  was  afforded  bj  the  former  law  limiting  the  tak- 
ing of  such  judgments  to  open  court  in  term  time,  to  meet  which 
exigency  the  18th  section  of  the  statute  of  February  22,  1872, 
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was  enacted,  authorizing  judgments  by  confession  in  vacation,  as 
well  as  in  term  time.  That  is,  practically,  to  allow  judgments  to 
be  confessed  at  any  time,  as  according  to  the  practice  which  had 
before  prevailed,  it  would  essentially  always  be  either  term  time  or 
vacation.  We  would  not  be  understood  as  holding  that  under  this 
act,  vacation  means  all  the  time  the  court  is  not  in  actual  session, 
or  that  it  embraces  the  time  of  adjournment  from  day  to  day;  but 
we  are  clearly  of  opinion  that  where  there  is  the  adjournment  of 
court. for  any  such  period  of  time  as  is  found  in  the  present  case, 
the  true  construction  of  this  66th  section  of  the  Practice  Act 
requires  that  the  broader'  definition  which  we  find  of  the  term 
'^  vacation  "  should  be  adopted,  and  that  the  time  of  recess  should 
be  considered  as  in  vacation,  for  the  purpose  of  admitting  the  taking 
of  judgments  by  confession.  This  we  regard  as  the  practical  and 
reasonable  interpretation,  and  the  one  that  should  be  given  in 
furtherance  of  the  intention  of  the  act,  and  in  advancement  of  the 
remedy  which  it  seeks  to  give. 

The  propriety  of  the  construction  finds  illustration  in  the  con- 
dition, as  counsel  for  defendants  in  error  state,  which  existed  in  the 
circuit  from  which  this  cause  comes,  at  the  time  of  the  preparation 
of  their  brief,  April  16, 1884.  It  is  said  that  on  that  day,  in  three 
of  the  six  counties  constituting  the  circuit,  sessions  of  court  were 
being  held  by  judges  present;  that  in  the  three  other  counties  the 
courts  stood  adjourned,  but  not  finally,  under  the  judge's  order. 
Under  the  construction  contended  for  by  counsel  for  plaintiff  in 
error,  judgments  by  confession  could  not  at  that  time  have  been 
taken  in  the  three  latter  counties  in  which  the  courts  stood  ad- 
journed, because  it  was  term  time  there,  although  the  judges  of  the 
circuit  were  holding  actual  sessions  of  their  courts  in  the  other 
three  counties.  Manifestly,  such  was  not  the  intention  of  the  act 
The  term  time  of  the  courts  in  that  circuit  was  in  the  counties 
where  the  courts  were  being  actually  held,  and  in  the  other  counties 
it  was  in  reality  vacation,  within  the  intendment  of  this  66th 
section  of  the  Practice  Act,  so  as  to  admit  the  taking  of  judgments 
by  confession  as  in  vacation.  To  hold  otherwise  would  be  to  adopt 
a  legal  fiction,  and  give  it  effect  over  what  was  the  real  condition, 
to  the  denial  of  the  enhuged  remedy  which  was  intended  to  be 
given  by  the  statute. 

A  point  is  made  that  the  derk  of  the  Oircuit  Court  had  no  author- 
ity to  enter  a  judgment  by  confession  in  vacation  without  an  order 
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of  the  judge  directing  it  to  be  done.  It  has  been  repeatedly  held 
that  the  entry  of  a  judgment  in  vacation  is  not  a  judicial  act. 
Durham  t.  Brown,  24  III.  93;  Ling  v.  Kiftg,  91  IlL  571.  With  us 
the  judge  has.  no  power  to  make  orders  in  vacation,  unless  it  be 
conferred  on  him  by  statute.  Ltfig  t.  Ki7ig,  supra.  The  statutes 
giving  powers  to  the  judges  in  vacation  do  not  include  the  power 
to  order  the  entry  of  judgments  by  confession.  It  is  true,  the 
statute  does  not  in  terms  authorize  the  clerk  to  enter  up  the  judg- 
ment; but  as  it  pirovides  that  judgments  may  be  confessed  in  vaca- 
tion, it  by  necessary  implication  gives  such  authority. 

Because  in  the  several  local  laws  authorizing  judgments  by  con- 
fession, which  had  heretofore  been  passed  for  the  befiefitof  particu- 
lar named  counties,' there  was  the  provision  that  such  judgments 
might  be  entered  ''  upon  filing  the  proper  papers  with  the  clerk  of 
the  court,"  it  is  argued  that  the  absence  of  such  a  provision  in  this 
general  act  denotes  the  purpose  not  to  confer  upon  the  clerk  the 
power  to  enter  such  a  judgment.  This  cannot  truly  be  said,  in 
yiew  of  the  fact  that  the  want  of  such  power  would  render  the  act 
of  no  effect,  and  the  omission  of  that  provision  signifies  no  more, 
we  thinky  than  that  it  was  deemed  superfiuous  to  express  that  which 
was  necessarily  impked. 

The  judgment  of  the  Appellate  Oourt  must  be  affirmed. 

JudgmmU  afirtned. 
,  OEAie^  J.y  dissenting. 


Bat  v.  Williams. 
ais  in.  01.) 

Mcrtgag€  —  auumption, 

A  pQfehaaer  of  mortgaged  lands  from  the  mortagor,  by  a  deed  redting  that  he 
■aBuineB  the  mortgage,  becomes  at  once  x>cr8onally  liable  to  the  mortgagee, 
•tad  ctanot  evade  this  liability  by  a  release  from  the  mortgagor.* 

FOBEOLOSURE.     The  opinion  states  the  case.     The  plaintifl 
had  judgment  below. 

John  Woodbndgey  for  appellant. 


*8ee  Dean  ▼   Waiker  (107  ill.  540),  47  Am.  Bep.  407.  and  note,  478.    A 
covenant  to  **  assame  "  is  a  covenant  to  pay.     Schley  ▼.  F^er,  100  N.  T.  71. 
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It  appears  trom  the  record  in  this  case,  that  Mrs.  Oamelia  J; 
Williams,  on  the  11  day  of  March,  1873,  sold  to  Newman  &  SissonA 
forty  acres  of  land  lying  several  miles  south  of  the  city  of  Chicago, 
for  the  sum  of  $12,000,  and  after  deducting  the  advanced  payment, 
took  their  promissory  notes,  payable  in  installments.  To  secure  the 
deferred  payments  they  executed  to  Thomas  Dent  a  trust  deed  on 
the  property,  containing  the  usual  powers  conferred  by  such  instru- 
ments. Appellant,  on  the  8th  day  of  September  pf  the  same  year, 
purchased  the  land  of  Newman  &  Sissons  for  the  consideration 
named  in  their  warranty  deed  of  $24,000.  Their  deed  contained  an 
express  promise  on  the  part  of  appellant  to  pay  and  discharge  the 
debt  secured  by  the  trust  deed  on  the  land  in  favor  of  Mrs. 
Williams.  The  provision  is  in  this  language:  ''  Which  said  notes 
for  principal  and  interest,  said  party  (George  P.  Bay)  expressly 
agrees  to  pay.'*  Appellant  afterward,  on  the  7th  day  of  October, 
1878,  applied  to  Sissons  and  he,  for  the  expressed  consideration 
of  one  dollar  and  other  sufficient  considerations  released  appel- 
lant from  this  obligation.  Appellant  also  applied  to  Newman, 
who  had  asked  to  be  discharged  from  his  debts  in  bankruptcy, 
for  a  similar  release,  but  he  declined  to  give  it.  Newman  sub- 
sequently obtained  his  discharge  in  bankruptcy.  Mrs.  Williams, 
on  the  5th  day  of  November,  1879,  filed  this  bill  to  foreclose  mort- 
gage, and  on  a  hearing,  on  the  27th  day  of  May,  1881,  she  recovered 
a  decree  of  foreclosure.  The  master  sold  the  land,  and  it  was  bid 
off  by  her  at  $12,525,  which  left  $3,559.46  unpaid  on  the  decree. 
Afterward,  on  the  12th  of  September,  1883,  the  court  found  that 
appellant  had  assumed  to  pay  the  debt  secured  by  the  trust  deed, 
and  thereby  became  personally  liable  for  the  deficiency,  and  decreed 
that  an  execution  issue  for  the  unpaid  balance  of  the  decree.  He 
appealed  to  the  Appellate  Court  for  the  first  district,  where,  on  a 
hearing,  the  decree  of  the  lower  court  was  afBrmed,  and  the  case 
comes  to  this  court  by  another  appeal. 

The  question  presented  for  determination  is,  whether  the  court 
below  erred  in  rendering  this  supplemental  decree  awarding  execu- 
tion against  ap|)ellant. 

It  is  first  claimed  that  the  evidence  is  not  sufficient  to  establish 
the  fact  that  appellant  ever  consented  to  or  became  bound  by  the 
clause  the  deed  from  Newman  &  Sissons  to  him,  and  in  support 
of  the  proposition  in  the  case  of  Tfwmpson  v.  Dearborn,  107  HI.  88, 
is  invoked.     In  that  case,  which  was  a  decree  on  an  order  pro  con- 
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/«M0,  the  bill  failed  to  allege  that  Thompeon  erer  assented  to  or  had 
any  knowledge  that  Fank,  the  mortgagor,  had  made  such  a  deed. 
In  the  absence  of  all  proof  showing  that  Thompson  assented  to  the 
execution  of  the  deed,  or  had  eyer  ratified  it  in  terms,  or  tacitly  by 
receiving  it,  or  in  some  other  manner,  it  was  held  that  the  bill  failed 
to  show  a  liability,  that  to  fix  the  liability  of  sach  a  grantee  it 
most  appear  that  he  participated  in  its  execution,  or  had  knowledge 
that  it  had  been  made  and  assented  to,  or  in  some  manner  approTed 
or  ratified  it;  otherwise  it  would  be  in  the  power  of  the  mortgagor, 
of  his  own  motion,  without  the  knowledge  and  without  the  assent 
of  the  grantee,  to  render  any  one  liable  to  pay  the  mortgage  debt  by 
simply  executing  to  him  a  deed  containing  such  a  clause,  and  hay- 
ing it  recorded  in  the  proper  office.  Ko  such  question  arises  in 
this  case,  as  appellant  admits  that  he  participated  in  the  execution 
of  the  deed  and  receiyed  it  from  the  grantors. 

Appellant  refers  to  decisions  in  other  States  to  show  that  unless 
the  mortgagee  actually  agrees  to  look  to  the  grantee  of  the 
mortgagor  as  his  debtor,  he  does  not  become  liable.  It  appean 
that  adjudged  cases  of  the  courts  are  not  harmonious,  not  even  the 
oourts  in  the  same  States,  and  it  may  be  added  that  the  cases  are 
not  capable  of  being  reconciled.  There  could  therefore  be  no 
reason  for  the  endeayor  on  our  part  to  attempt  to  conform  our 
decisions  to  those  of  other  States,  as  there  would  still  be  a  want  of 
harmony,  and  when  other  decisions  shall  be  made,  would  induce 
the  efiFort  for  further  change  in  our  decisions.  On  the  mere 
authority  of  adjudged  cases  in  other  tribunals,  we  would  haye  to 
yacillate  to  keep  in  line.  We  can  see  no  necessity  or  reason  for 
oyerruling  our  preyious  decisions,  which  are  harmonious,  and  date 
almost  from  the  organization  of  the  court.  In  the  recent  case  of 
Dean  y.  WaUcer,  107  111.  540;  s.  o.,  47  Am.  Rep.  467,  these 
questions  were  pressed  upon  our  attention,  and  most  of  the  author!* 
ties  now  referred  to  by  appellant,  with  others,  were  carefully  and 
deliberately  considered,  and  we  held  adversely  to  the  yiews  of 
appellant  now  pressed  on  our  attention,  and  the  decision  of  that  case 
must  conclude  their  discussion  in  this  case.  The  doctrines  of  that 
case  are  in  accordance  with  the  uniform  decisions  of  this  court, 
and  we  regard  them  as  settled  in  this  jurisdiction.  We  therefore 
decline  to  enter  upon  their  further  discussion  in  this  case.  The 
elaborate  argument  of  appellant  has  failed  to  conyince  us  that  our 
former  decisions  are  not  sound.     It  therefore  would  answer  no 
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beneficial  purpose  to  review  oar  deciBions,  and  repeat  arguments 
heretofore  adduced  in  their  support 

It  is  next  urged,  that  admitting  the  doctrine  to  be  correct, 
i^pellant  was  absolved  from  all  liability  bj  Sissons'  release,  and 
cases  are  cited  to  the  effect  that  the  mortgagor  may  release  his 
grantee  from  his  promise  to  pay  the  debt  of  the  mortgagee  at  any 
time  before  such  mortgagee  brings  suit  to  enforce  the  promise. 
The  cases  referred  to  proceed  upon  the  grounds  that  the  promise 
of  the  grantee  is  made  to  his  grantor,  and  not  to  the  mortgagee, 
and  that  the  latter  has  no  interest  in  the  promise  until  he  assents 
to  and  relies  upon  the  promise,  and  such  acceptance  is  manifested 
by  bringing  suit  to  enforce  the  promise;  or  they  proceed  in  other 
cases  upon  the  theory  that  by  relying  on  or  accepting  the  promise 
of  the  grantee  to  the  mortgagor,  the  mortgagee  releases  the  mort- 
gagor and  accepts  his  grantee  as  his  debtor;  and  there  is  still 
another  theory,  and  that  is  that  the  promise  by-  the  grantee  is  in 
the  nature  of  an  indemnity  to  the  mortgagor,  and  under  either  of 
these  theories  the  mortgagor  may  surrender  or  release  the  indem- 
nity, or  release  the  grantee  from  his  promise  before  it  is  accepted, 
or  before  the  mortgagor  is  released  from  the  debt  by  the  mort- 
gagee. This  court  has  never  recognized  either  of  these  theories  as 
the  law.  It  has  ever  been  held  by  this  court  that  such  a  promise 
inures  to  the  benefit  of  the  person  for  whose  benefit  it  is  made,  and 
the  right  to  sue  is  vested  in  him  by  force  of  the  agreement  itself. 
It  has  never  been  held  by  l^his  court  that  the  express  assent  of  the 
beneficiary  is  essential  to  his  right  to  avail  of  its  benefits;  nor  has 
it  been  held,  to  have  force  as  an  agreement  to  the  person  hi  whose 
favor  it  was  made  he  must  discharge  his  debtor  and  accept  the 
maker  of  the  new  promise  as  his  debtor.  On  the  contrary,  it  was 
held  in  Dean  v.  Walker,  supra,  that  the  mortgagee  might  sue 
either  the  mortgagor  or  his  grantee  assuming  to  pay  the  debt 
Nor  has  it  been  held  that  the  promise  of  the  grantee  to  the  mort- 
gagor is  a  mere  indemnity  of  the  latter  against  the  payment  of  the 
mortgage.  On  the  contrary,  this  court  has  uniformly  held  that  the 
beneficiary  may  sue  at  law,  which  repudiates  the  doctrine  of  indem- 
nity, as  the  person  for  whose  benefit  the  promise  is  made  can  never 
reach  an  indemnity  or  security  given  to  his  debtor  but  in  chancery, 
and  then  only  when  his  debtor  is  insolvent,  or  on  some  other 
equitable  grounds.  The  principle  upon  which  this  court  has  acted 
is  that  such  a  promise  invests  the  person  for  whose  use  it  is  made 
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with  an  immediate  interest  and  right,  as  though  the  promise  had 
been  made  to  him.  This  being  true,  the  person  who  procnres  the 
promise  has  no  legal  right  to  release  or  discharge  the  person  who 
made  thepromise,  from  his  liability  to  the  beneficiary.  Baring, 
the  right,  it  is  nnder  the  sole  control  of  the  person  for  whose 
benefit  it  is  made,  as  much  so  as  if  made  directly  to  him. 

It  is  urged  there  was  not  a  sufficient  consideration  to  support 
the  ]xromise  of  appellant  to  pay  the  debt  owing  to  Mrs.  Williams. 
That  is  a  misconception.  He  received  the  equity  of  redemption  of 
the  land,  which  he  supposed  was  worth  a]l  that  he  promised  to  pay;, 
and  that  was  sufficient  to  support  the  promise.  Nor  does  it  matter 
whether  it  was  received  from  his  grantors  or  Mrs.  Williams. 
Whether  from  the  one  or  the  other,  it  was  equally  binding.  There 
is  no  force  in  this  objection. 

Perceiving  no  error  in  the  record,  the  decree  of  the  Appellate 
Gourt  is  affirmed. 

Decree  affirmed. 

SoBOvnmLD,  0.  J.,  and  Diokxt  and  Shsldov,  JJ.,  dissenting. 


MlUa  T.  NSWBBBKT. 

(Htm.  US.) 

WiU'-Pruai  for  charity '■^c&rkikUif. 

Devise  was  made  bj  a  daughter  to  her  mother  of  all  her  estate,  ''upon  the 
express  eondltton  however  that  she  deTise*  hj  will  to  be  executed  before 
receiving  this  bequest,  so  much  thereof  as  shall  rem^n  undisposed  of  or 
unspent  at  the  time  of  her  decease,  to  such  charitable  institution  for  women 
in  the  eity  of  Chicago,  as  she  may  select. "  The  mother  declined  to  execute 
such  wUL  Hdd,  that  the  trust  could  not  be  executed  until  the  mother's 
death.    (Bee  naU,  p.  dS8.) 

nONSTRUGTION  of  a  will.  The  head-note  states  the  point 
Luiker  Id^in  MUU  and  Roeemlhai  d  Pence,  for  appellant 

Williams  d  I%cnymn,  Edward  8.  Mam  and  JhMm  JTsraan, 
for  appellee. 
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Sheldok,  J.  The  oontingenoy  mentioned  in  the  first  clanse  of 
the  will  occurred^  and  there  were  none  to  take  under  the  will  other 
than  Mrs.  Newberry,  the  mother,  and  some  charitable  institution 
for  women  in  Chicago.  The  condition  of  Mrs.  Newberry  taking 
under  the  will  was,  that  she  should,  before  receiving  the  bequest  to 
her,  execute  a  will  devising,  as  mentioned,  the  undisposed  or 
unspent  part  of  the  property.  This  condition  we  regard  a  condition 
precedent.  Mrs.  Newberry  declined  to  execute  the  will  and  per> 
form  the  condition.  She  could  then  take  nothing  under  the  wilL 
Where  then  did  the  property  bequeathed  to  her  goP  When  a 
legacy  is  given  upon  a  condition  precedent  not  performed,  the 
legacy  falls  into  the  residue,  and  where  a  legacy  lapses,  there  being 
no  residuary  bequest,  it  will  go  to  the  next  of  kin  as  estate  undis-* 
posed  of  under  the  will  2  Bedf.  Wills,  176,  176;  PreseoU  v. 
Prescott,  7  Mete.  141. 

It  is  insisted  that  there  was  here  a  residuary  clause;  that  the 
whole  estate  was  given  to  two  parties,  the  mother  and  charity;  that 
the  estate  was  to  go,  a  certain  portion  to  the  mother,  the  remainder, 
''so  much  thereof  as  shall  remain  undisposed  of  and  unspent, ''  was 
to  go  to  charity.  That  what  shall  remain  means  the  residuump 
and  charity  is  to  take  the  residuum.  The  remainder  here  spoken 
of  is  by  no  means  tantamount  to  a  residuary  clause,  which  will 
embrace  and  carry  all  that  is  not  disposed  of  to  others  by  the  will. 
It  is  a  remainder  which  embraces  but  that  which  shall  remain 
undisposed  of  or  unspent  at  the  time  of  the  deceiase  of  Mrs.  New- 
berry. It  is  something  which  may  never  be,  and  if  it  ever  shall 
arise,  it  will  only  be  upon  such  decease. 

It  is  urged  again,  that  by  the  doctrine  of  acceleration  charity  is 
immediately  entitled  to  the  whole  of  the  estate,  such  doctrine  being, 
that  if  there  is  a  gift  to  one  person  for  life,  and  after  his  death  to 
another,  if  the  first  one  is  incapable  of  taking,  or  if  he  refuses  to 
take,  the  remainder  is  accelerated.  Although  the  ulterior  devise, 
in  terms,  is  not  to  take  effect  in  possession  until  the  decease  of  the 
prior  devisee,  if  tenant  for  life,  yet  in  point  of  fact,  it  is  to  be  read 
as  a  limitation  of  the  remainder,  to  take  effect  in  every  event  which 
removes  the  prior  estate  out  of  the  way.  Theobold  Oonst  Wills, 
450;  1  Jarm.  Wills  (5th  Am.  ed.),  574;  Blatchfardy.  Newb&rry, 
99  nL  11. 

It  is  said  the  whole  estate  here  was  given  to  two  parties,  the  mother 
and  charity,  in  succession;  that  it  was  not  intended  that  any  part 
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of  the  estate  should  become  intestate,  or  that  the  next  of  kin,  as  such, 
should  receive  any  thing,  and  that  the  intention  was,  that  when  the 
estate  of  one  party  ceased,  that  of  the  other  should  commence  in 
ixmsession;  that  such  is  the  result  here  under  the  rule  of  accelera- 
tion, and  that  the  court  should  ascertain  the  special  object  of 
charity,  and  order  the  whole  fund  paid  oyer  at  once  by  Mrs. 
Newberry  to  such  object.  What  here  stood  in  the  way  of  any  thing 
going  oyer  to  charity,  was  the  enjoyment  of  this  property  by  Mrs* 
Newberry,  with  the  right  of  expending  and  disposing  of  it  until 
the  time  of  her  decease.  This  prior  estate  has  not  been  removed 
out  of  the  way,  it  has  not  gone  or  would  not  go  over  to  any  other 
person,  but  is  in  the  rightful  possession  and  use  of  Mrs.  Newberry, 
with  full  capacity  of  spending  and  disposing  of  it.  True,  the 
enjoyment  of  the  property  by  her  is  not  under  the  will  as  devisee, 
but  under  the  law  as  next  of  kin.  But  what  difference  should 
that  make?  The  technicality  of  how  the  mother  enjoyed,  whether 
as  devisee  or  next  of  kin,  the  testatrix  could  have  cared  nothing 
for.  The  thing  substantial  was  the  use  and  enjoyment  of  the 
property  for  life.  As  next  of  kin,  Mrs.  Newberry  enjoys  the  use 
of  the  property,  and  the  right  of  expending  and  disposing  of  it, 
just  the  same  as  she  would  have  done  had  she  executed  the  will  as 
required  by  the  first  clause.  All  that  has  happened  is  that  Mrs. 
Newberry  has  refused  to  perform  the  condition,  to  execute  the 
wUl.  But  that  in  no  way  interrupts  her  use  and  enjoyment  of  the 
property.  What  was  to  go  over  to  charity  was  not  that  which 
remained  undi8i)06ed  of  or  unspent  at  the  time  of  refusing  to  per- 
form the  condition  or  to  take  under  the  will,  but  it  was  so  much 
as  should  remain  undisposed  of  or  unspent  at  the  time  of  Mrs. 
Newberry's  decease.  She  was  to  have  the  use  and  enjoyment  of 
the  property,  with  the  power  of  disposing  of  it,  so  long  as  she  lived. 
The  refusing  to  perform  the  condition  cannot  be  taken  as  the 
equivalent  of  her  death.  Had  any  thing  occurred  to  cause  inability 
afterward  to  make  any  use  of  the  property  and  to  expend  or  dispose 
of  it,  that  with  some  reason  might  be  urged  as  such  equivalent, 
and  as  accelerating  the  enjoyment  by  the  ulterior  object  of  bounty. 
The  rule  of  acceleration  is  applied  in  supposed  fulfillment  of  the 
testator's  intention.  The  paramount  intention  appearing  in  this 
will  is,  that  the  mother  should  have  the  possession,  use,  enjoyment 
and  disposition  of  the  whole  of  this  property  so  long  as  she  lived. 
The  interest  of  charity  was  quite  subordinate  in  the  tcstatrix'a 
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cousiderabiou,  and  it  was  but  the  undisposed  of  and  unspent  rem' 
nant  remaining  at  the  end  of  life.  It  would  be  doing  the  greatest 
yiolence  to  the  intention  disclosed  in  the  will,  to  hand  all  the  prop- 
erty oTer  to  charity  upon  the  mother  declining  to  execute  the  wiU 
mentioned  in  the  condition,  and  in  our  opinion  there  is  no  legal 
principle  which  so  requires.  Their  being  no  residuary  clause  in  the 
will,  upon  non-performance  of  the  condition  precedent  the  property 
went  over  to  the  next  of  kin,  and  the  executor  rightly  distributed 
the  same  to  Mrs.  Newberry,  as  such  next  of  kin. 

Taking  this  as  being  so,  it  is  then  contended  for  appellant,  that 
it  was  but  the  legal  title  to  the  property  which  went  to  Mrs.  New- 
berry, and  that  there  was  a  trust  in  fayor  of  charity  attached  to 
the  property  in  her  hands,  created  by  the  words  of  the  condition 
in  the  first  clause.  We  agree  in  the  main  with  what  is  urged  by 
appellant's  counsel  upon  this  branch  of  the  cause,  except  in  its 
application  in  this  case.  It  has  been  established  from  a  series  of 
cases,  that  where  a  bequest  accompanied  by  words  expressing  a 
command,  recommendation,  entreaty,  wish  or  hope  on  the  part  of 
a  testator,  that  the  donee  will  dispose  of  the  property  in  fayor  of 
another,  a  trust  will  be  created,  first,  if  the  words  on  the  whole 
are  sufficiently  imperative;  second,  if  the  subject  be  sufficiently 
certain;  and  third,  if  the  object  be  also  sufficiently  certain.  HiU 
Trustees,  110.  Such  a  charity  as  here  is  favored  in  law,  and  will 
receive  a  more  liberal  construction  than  will  be  allowed  in  gifts  to 
individuals.  As  is  said  by  Story:  '^In  the  interpretation  of  the 
language  of  wills,  courts  of  equity  have  gone  great  lengths,  by 
creating  implied  or  constructive  trusts  from  mere  recommendatory 
and  precatory  words  of  the  testator.'*  2  Story  Eq.  Jur.,  §  1068. 
But  as  said  further  in  section  1069:  ''In  more  modem  times  a 
strong  disposition  has  been  indicated  not  to  extend  this  doctrine  of 
recommendatory  trusts,  but  as  far  as  the  authorities  will  allow,  to 
give  to  the  words  of  wills  their  natural  and  ordinary  sense,  unless 
it  is  clear  that  they  are  designed  to  be  used  in  a  peremptory  sense." 
There  is  in  this  case  more  than  the  expression  of  mere  recommend- 
ation, confidence,  hope,  wish  and  desire  that  the  remainder  left 
of  the  property  should  go  to  charity.  It  is  made  an  express  con- 
dition that  the  devisee,  before  receiving  the  bequest  to  her,  shall 
devise,  by  will  to  be  executed  by  her,  such  remainder  to  charity. 
The  language  is  of  a  peremptory  and  imperative  nature,  expressive 
of  the  testatrix's  intention  which  she  wills  to  be  performed,  answer- 
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ittg  the  description  of  a  will,  as  legally  defined:  '*  The  legal  declara^ 
tion  of  a  man's  intentions,  which  he  wills  to  be  performed  after 
his  death.''    2  Bl.  Com.  499. 

We  think  the  language  of  this  condition  fully  suflScient  to  create 
a  trust  with  respect  to  such  property  as  may  be  the  subject  of  a 
trust.  And  we  do  not  feel  any  difficulty  in  respect  to  uncertainty 
of  the  object  of  the  bounty  to  charity,  or  in  respect  to  the 
necessity  of  a  will  from  Mrs.  Newberry  in  order  to  carry  the  subject 
of  the  bounty.  Although  the  condition  reads  that  Mrs.  Newberry 
diould  devise  by  wiU  the  undisposed  of  or  unspent  part  of  the 
property  to  such  charitable  institution  for  women,  in  the  city  of 
Chicago,  as  she  might  select,  we  do  not  deem  it  of  the  essence  that 
Mrs.  Newberry  should  have  made  the  will  or  the  selection.  There 
is  here  expressed  a  general  intention  in  favor  of  charities  for  women 
in  Chicago,  and  a  power  given  to  Mrs.  Newberry  to  select  the  par- 
ticular object  of  charity;  but  her  failure  to  make  the  selection  the 
court  will  not  allow  to  disappoint  the  beneficiaries,  but  will  carry  into 
effect  the  general  intention  in  favor  of  the  class,  and  will  itself  exe- 
cute the  power  to  select  the  particular  object  of  charity.  As  observed 
by  Mr.  Perry,  in  his  work  on  Trusts  (voL  1,  §  250),  Lord  Ootten- 
HAM,  in  Burroughs  v.  Philcoz,  5  M.  &  C.  72,  stated  the  general 
mle  deduced  from  the  cases  as  follows:  ''When  there  appears 
a  general  intention  in  favor  of  a  class,  and  a  particular  intention 
m  favor  of  individuals  of  a  class  to  be  selected  by  another  person, 
and  the  particular  intention  fails  from  that  selection  not  being 
made,  the  court  will  carry  into  effect  the  general  intention  in  favor 
of  the  class.  When  such  an  intention  appears,  the  case  arises  as 
stated  by  Lord  Eldok  in  Brawn  v.  HiggSy  8  Yes.  574,  of  the 
power  being  so  given  as  to  make  it  the  duty  of  the  donee  to  execute 
it;  and  in  such  case  the  court  will  not  permit  the  objects  of  the 
power  to  suffer  by  the  negligence  or  conduct  of  the  donee,  but 
fastens  upon  the  property  a  trust  for  their  benefit."  It  was  said 
by  this  court  in  ffeuser  v.  Harris,  42  HI.  435:  "  The  opinions  in 
the  cases  of  Moggridge  v.  ThachweU,  7  Ves.  and  Mills  v.  Farmer, 
1  Merrivale,  were  by  Lord  Eldok,  and  resulted  in  this,  that  if  a 
testator  has  manifested  a  general  intention  to  give  to  charity,  the 
failure  of  the  particular  mode  by  which  the  charity  is  to  be  effected 
wis  not  destroy  the  charity,  for  the  substantial  intention  being 
charity,  equity  will  substitute  another  mode  of  devoting  the 
property  to  charitable  puri)oses,  although  the  formal  intention  as 
Vol.  IJV  —  28 
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to  the  mode  cannot  be  accomplished."    And  see  3  Story  Eq.  Jar*, 
§  1167. 

But  an  insuperable  difficulty  which  we  find  to  be  in  the  way  of 
the  present  proceeding  is  the  uncertainty  as  to  the  subject-matter 
of  the  trust  attempted  to  be  asserted.  The  subject  is,  so  much  of 
the  property  as  shall  remain  undisposed  of  or  unspent  at  the  time 
of  the  decease  of  Mrs.  Newberry.  The  property  having  been  pre- 
yiously  given  to  her  absolutely,  we  construe  the  above  as  giving  her 
the  full  power  of  expenditure  and  disposition  of  the  property  during 
her  life-time.  What  then,  is  there  to  which  a  trust  can  now  attach — 
which  a  court  of  equity  can  now  take  hold  of,  and  administer  aa 
trust  estate?  Evidently  nothing.  It  is  not  the  whole  property, 
nor  is  it  any  particular  part  of  it,  for  it  all  must  remain  with  Mra. 
Kewberry  so  long  as  she  lives,  for  her  to  spend  and  dispose  of. 
There  may,  or  there  may  not,  be  something  remaining  undisposed 
of  or  unspent  by  her,  at  the  time  of  her  decease.  Whether  any 
thing  at  all  will  be  so  left,  is  now  entirely  uncertain.  The  author- 
ities fully  establish  that  the  subject-matter  of  the  supposed  trust 
must  be  certain.  ''To  constitute  a  valid  trust,  undoubtedly  three 
circumstances  must  concur:  Sufficient  words  to  raise  it,  a  definite 
subject,  and  a  certain  or  ascertained  object.'^  Sir  Wm.  Grant,  in 
Cruwys  v.  Colman,  9  Yes.  323.  '*  I  do  not  lay  it  down  that  in  a 
will  a  request  may  not  amount  to  a  legacy,  but  it  should  be  limited 
to  some  certain  thing  or  for  some  certain  part  of  a  thing,  and  not 
left  absolutely  to  the  pleasure  of  the  person  to  whom  the  request  is 
made.''  Lord  Hardwicke,  in  Bland  r.  Bland,  3  Oox,  855.  la 
the  language  of  Story:  '^  Wherever  therefore  the  objects  of  the 
supposed  recommendatory  trusts  are  not  certain  or  definite;  wher- 
ever the  property  to  which  it  is  to  attach  is  not  certain  or  definite;, 
wherever  a  clear  discretion  or  choice  to  act,  or  not  to  act,  is  given;, 
whei^ver  the  prior  dispositions  of  the  property  import  absolute  and 
uncontrollable  ownership;  in  all  such  cases  courts  of  equity  will 
not  create  a  trust  from  words  of  this  character."  2  Story  Eq.  Jur., 
§  1070.  The  rule,  which  we  believe  to  be  amply  supported  by  the 
authorities,  is  thus  laid  down  in  Hill  Trustees,  119:  ''But  any 
words  by  which  it  is  expressed,  or  from  which  it  may  be  implied, 
that  the  first  taker  has  the  power  of  withdrawing  any  part  of  the 
subject  from  the  object  of  the  wish  or  request,  or  of  applying  it  ta 
his  own  use,  will  prevent  the  subject  of  the  gift  from  being  con- 
sidered certain."    See  also  Knight  v.  Knight y  8  Beav.  173;  Howari 
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T.  OarHsi,  109  U.  &  725;  2  Pom.  Eq.  Jar.,  §§  1014-1017;  Wtttiam^ 
T.  WorthingUm,  49  M<L  572;  8.  c,  33  Am.  Bep.  286. 

We  do  not  cowAsr,  as  indioatod  in  the  earlier  part  of  this  opinion, 
that  the  uncertainty  in  the  sabject  has  been  removed  by  the  refusal 
of  Mrs.  Newberry  to  perform  the  condition. 

It  is  suggested  that  the  true  construction  of  the  words,  **  remain 
undisposed  of  and  unspent,^  means  that  the  whole  estate  of  the 
testatrix,  Julia  Bosa  Newberry — that  which  remained  undisposed 
of  and  unspent  by  the  testatrix,  should  go  over  to  charity  upon  the 
death  of  Mrs.  Newberry,  who  should  be  held  simply  a  trustee  of  the 
fund.  We  cannot  think  this  to  be  the  correct  construction,  but  that 
the  clear  meaning  is,  that  it  was  the  remnant  of  the  property 
remaining  '^ undisposed  of  and  unspent''  by  Mrs.  Newberry  at  the 
time  of  her  decease,  which  was  to  go  over  to  charity. 

We  find  that  the  condition  in  question  fails  in  the  condition  of 
certainty  as  to  the  subject,  essential  to  the  creation  of  a  trust,  by 
the  words  used,  and  we  hold  at  least  that  the  present  proceeding 
is  premature,  in  there  being  no  subject  now  existing  to  which  a 
trust  can  attach,  and  in  respect  whereof  the  interference  of  a  Court 
of  Chancery  can  be  called  for  or  exercised. 

The  judgment  of  the  Appellate  Court  must  be  afiirmed. 

Judgment  affirmed. 

MuLKEY,  J.  I  concur  in  the  conclusion  reached  in  this  case, 
and  in  most  that  is  said  in  the  opinion  of  the  majority  of  the  court, 
but  not  in  alL  In  so  far  as  the  opinion  seems  to  hold  the  testatrix's 
intention  in  respect  to  the  rights  of  the  mother  under  the  will  is  to 
be  given  effect  just  as  though  there  had  been  no  renouncement 
of  it,  and  that  for  this  purpose  it  is  immaterial  whether  she  takes 
under  the  will  or  by  intestacy,  I  am  unable  to  concur.  This  seems 
to  me  to  be  making  the  will  speak  and  not  speak,  at  the  same  time. 
The  will  may  still  be  looked  to  for  the  purpose  of  determining 
whether,  notwithstanding  her  renunciation,  any  thing  Is  given  to 
charity,  and  if  so,  what  it  is.  The  intentions  of  the  testratrix  in 
respect  to  the  mother  are  based  upon  the  hypothesis  that  she  would 
accept  the  provision  made  for  her,  as  made;  but  this  intention  she  has 
defeated  by  her  renunciation.  As  I  view  the  matter,  when  Mrs. 
Newberry  renounced  the  will  all  her  rights  under  it  at  once  ceased, 
and  her  relation  to  the  property  bequeathed  to  her  became  precisely 
the  same  as  if  no  beqaest  had  been  made  to  her  at  all.     Her  renun- 
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ciation  is  juflt  as  fatal  to  and  destmctive  of  the  testatrix's  intention 
and  purposes  in  her  behalf,  as  it  is  to  the  bequest  itself.  As  next 
of  kin  to  her  deceased  daughter,  she  takes  the  property  without 
i^egard  to  any  condition  or  proyision  in  the  will  relating  to  her,  and 
as  is  conceded  by  all,  with  absolute  power  of  sale  and  disposition 
for  her  own  account.  Such  being  the  case,  I  see  nothing  to  which 
a  trust  in  favor  of  charity  can  now,  or  at  any  future  time,  attach. 
I  cannot,  therefore,  concur  in  the  view  which  the  majority  opinion 
seems  to  hold,  that  if  u)K>n  Mrs.  Newberry's  death  any  of  the 
property  shall  remain  undisposed  of,  it  will,  under  the  will,  belong 
to  charity.  All  the  authorities  agree  that  a  testamentary  trust,  to 
be  valid,  must  be  limited  to  some  certain  thing,  and  this  certainly 
88  to  the  subject  of  the  trust  must  appear  from  the  will  itself  when 
it  tirst  speaks,  namely,  at  the  death  of  the  testator.  As  is  well 
said  by  Sir  Wm.  Grant,  in  Orutoys  y.  Colman,  9  Ves.  323,  it  can- 
not be  '^  left  absolutely  at  the  pleasure  of  the  person  to  whom  the 
bequest  was  made,"  the  very  thing  which  was  attempted  to  be  done 
here.  What  is  the  subject  of  the  trust  in  this  case?  Is  it  the 
whole,  half,  tenth,  hundredth  or  thousandth  part  of  the  property 
bequeathed  to  Mrs.  Newberry,  or  is  it  any  thing  at  all P  It  is  con- 
ceded by  the  majority  of  the  court  that  it  may  turn  out  to  be  noth- 
ing. Thus  it  is  said:  ''It  is  something  which  may  never  be."  A 
gift  to  charity  may  well  be  postponed  to  a  future  day,  or  it  may  be 
made  to  depend  upon  some  contingency  that  may,  or  may  not  hap- 
pen. But  in  all  these  cases  the  subject  of  the  trust,  whether  it  be 
land,  money  or  chattels,  must  be  so  definitely  pointed  out  and  de- 
scribed by  the  instrument  creating  the  trust,  that  a  court  of  equity 
may  protect  it  and  preserve  it  intact  for  the  use  and  benefit  of  the 
object  of  the  gift. 

In  determining  whether  any  thing  is  given  to  charity  in  this  case, 
I  think,  with  the  majority  of  the  court,  the  will  must  be  constmed 
in  the  same  manner  it  would  be  if  the  devise  had  been  made  to 
Mrs.  Newberry  unconditionally,  giving  her,  as  it  did,  an  absolute 
power  of  user  and  disposition  on  her  own  account,  and  had  then 
contained  a  provision  directing  her,  by  her  last  will  and  testament, 
to  devise  whatever  might  remain  of  the  bequest  to  her,  if  any  thing, 
to  charity,  as  indicated  in  the  present  wilL  Looking  at  the  will 
ill  this  light,  it  does  seem  to  me  there  is  no  ground  for  controversy. 
The  subject  of  the  devise  in  this  case  is  personal  property,  with  the 
exception,  perhaps,  of  one  piece  of  land  lying  in  a  sister  State.     So 
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iur  as  the  land  is  coucerned,  the  rule  applicable  to  such  a  devise 
is  well  stated  in  2  Jarm.  Wills  (5th  Am.  ed.),  528.  It  is  there 
said:  '' A  power  of  alienation  is  necessarily  and  inseparably  inci- 
dental to  an  estate  in  fee.  If  therefore  lands  be  devised  to  A.  and 
his  heirs,  upon  condition  that  he  shall  not  alien  them,  or  charge 
them  with  any  annuity,  the  condition  is  void.''  And  on  the  next 
page  the  author  adds:  ''So  if  lands  be  devised  to  A.  and  his 
heirs,  with  a  gift  over  if  he  die  intestate  or  shall  not  pari  with  the 
property  in  his  Kfe-time,  the  gift  over  is  repugnant  and  void."  (See 
also  vol.  1,  page  653,  where  the  same  doctrine  is  laid  down  in  strong 
and  emphatic  terms.)  If  such  be  the  rule  in  respect  to  real  property, 
no  argument  or  authority  is  necessary  to  show  that  it  applies  with 
greater  strictness  to  personal  estate.  While  in  equity,  a  life  estate 
may  be  given  in  money  or  other  chattels  whose  use  does  not  consist 
solely  in  their  consumption,  yet  no  rule  of  law  is  regarded  more 
elementary  or  better  settled  than  that  any  limitation  over  or  con- 
dition affecting  the  right  of  user  or  disposition  after  an  absolute 
and  unqualified  gift  of  personal  property,  whether  in  a  will  or  deed, 
is  repugnant  and  inconsistent  with  the  gift  itself,  and  is  therefore 
void.  Waikins  v.  Williams,  3  Mac.  &  Gord.  62S;  Ross  v.  Ross,  1 
J.  &  W.  154;  Outhhoft  v.  Peumsr,  Jac.  415;  2  Redf.  Wills,  par.  19, 
§  24,  chap.  3. 

Without  stopping  to  discuss  what  may  be  regarded  as  limitations 
or  exceptions  to  the  above  general  rule,  as  applicable  to  either  real 
or  personal  property,  I  assert  with  the  utmost  confidence,  that  no 
respectable  authority  has  been  or  can  be  produced  that  takes  the 
present  case  out  of  the  general  rule  as  above  stated.  The  present 
case  is  but  another  of  the  many  instances  with  which  the  books 
abound,  where  one  after  having  made  an  absolute  gift  of  property, 
has  attempted  to  control  its  future  disposition  or  use,  a  thing 
which  the  law  does  not  allow,  as  has  been  held  perhaps  a  thousand 
times. 

I  am  therefore  of  opinion  the  so-called  bequest  to  charity  is  ab 
initio  inoperative  and  void,  on  both  the  grounds  stated. 

Dickey,  J.  I  think  the  subject  of  the  attempted  gift  to 
charity  is  so  uncertain  as  to  render  that  provision  void.  I 
am  also  inclined  to  think  the  object  of  the  attempted  gift  is 
not  sufficiently  certain  to  render  the  same  effective.  I  think 
the  heir  takes  the  property  free  from  the  alleged  trust  for 
charity. 
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NoTB  BT  THB  BxFORTKR. —  The  following  beqaeeta  have  been  held  Told 
for  Indefiniteness:  What  shall  zemain  or  be  left  at  the  decease  of  a  prior 
legatee.  Bland  y.  Bland,  8  Cox,  849;  Pu^man  y.  FOliter,  8  Yes.  7;  Perrg 
T.  MerriU,  L,  R.,  18  £q.  153.  What  the  legatee  is  possessed  of  at  the  time  of 
his  death,  AUy-Gen.  ▼.  BaU,  1  J.  &  W.  158;  Pope  y.  Pope,  10  Sim.  1.  Whal 
he  does  not  want,  Sprague  ▼.  Barnard,  3  B.  C.  C.  585.  What  he  does  not 
spend,  ffendereon  y.  Grose,  39  Beay.  216.  What  he  can  transfer,  FUnt  y. 
Hughes,  6  Beay.  843.  What  he  can  saye  out  of  his  yearly  income,  Cowman  y. 
Harrison,  17  Jar.  818.  What  remains  undisposed  of  or  is  not  disposed  of  bj 
deed  or  will,  Bourn  y.  Gilbhe,  1  R  &  Hj.  614;  PhUUpe  y.  Basiwood,  1  L.  &  G. 
370.  The  bulk  of  oerUln  property.  Palmer  v.  Bimonde,  3  Drew,  331.  A  gift 
oyer  of  the  whole  legacy  in  case  of  the  death  of  the  prior  legatee  intestate, 
'Oreen  y,  JiofMy,  1  Hare«  428. 


Hill  y.  Bnro. 
(US  ni.  U4.) 

PartUhn—Hffhito, 


A  lessee  of  lands,  the  leyeision  in  fee  of  which  is  in  tenants  in  eooimon,  maj 
upon  purchasing  a  part  of  the  reyersion  demand  a  partition  eyen  though  II 
will  necessarily  result  in  a  sale  of  the  premises. 

PABTITION.     The  opinion  Btatos  the  gsm.     The  defendant  had 
judgment  below. 

CamphM  dk  Outter,  for  appellant. 

Waiie  A  Gierke  and  J.  B.  Skinner,  for  appellee. 

MuLKEY,  J.  This  is  an  appeal  from  a  decree  of  the  Superior 
Goart  of  Oook  county,  dismissing  on  the  hearing  a  bill  brought  bj 
William  Hill,  the  appellant,  against  Sarah  A.  Beno,  £ugenia  M. 
Little,  Charles  A.  Beno  and  Jacob  H.  Little,  the  appellees,  for  the 
partition  of  certain  real  estate  in  the  city  of  Chicago. 

No  controverted  questions  of  fact  arise  upon  this  record*  The 
undisputed  facts  of  the  case  are,  that  Abner  B.  Beeves,  being  the 
owner  in  fee  of  the  land  in  controversy,  on  the  28th  of  January, 
1872,  leased  the  same  to  William  Parmelee  for  a  term  of  twenty 
years,  from  the  first  day  of  April  then  next  following,  at  an  annud 
rent  of  12,400  for  the  first  five  years,  to  be  paid  quarterly.  At  the 
expiration  of  the  first  five  years,  and  at  the  end  of  each  successive 
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fiye  yean  a  new  Yalaation  or  rental  of  the  premises,  equal  to  six 
per  oent  of  their  entire  Talue,  was  to  be  fixed  by  arbitrators,  to  be 
choseu  as  in  the  lease  provided.  The  lessee  was  to  pay  all  taxes 
and  assessments,  including  water  rates,  and  in  case  of  failure  to  do 
JO,  they  were  made  a  lien  upon  the  improvements  to  be  erected  on 
the  premises  by  the  lessee.  The  latter  covenanted  and  agreed  to 
erect  on  the  demised  premises  a  building  to  be  worth  at  least 
110,000,  which  the  lessor  agreed  to  purchase  at  the  end  of  the 
term,  at  a  price  to  be  fixed  by  arbitration.  The  lessee  was  author- 
ized to  sell  or  assign  his  interest  in  the  term,  but  the  assignee  was 
to  be  bound  by  all  the  covenants  in  the  lease.  While  this  lease 
was  in  full  force,  to-wit,  on  the  31st  of  October,  1875,  the  said 
Abner  Beeves  died  intestate,  seised  in  fee  of  the  reversion  in  said 
premises,  leaving  certain  collateral  relations  as  his  heirs  at  law, 
among  whom  were  his  sisters,  Sarah  A.  Beno  and  Eugenia  M. 
Little,  the  other  appellees  being  their  respective  husbands.  Having 
acquired  by  purchase  the  interests  of  some  of  the  other  heirs  in 
addition  to  what  they  had  inherited  themselves,  Mrs.  Beno  and 
Mrs.  Little,  at  the  time  of  filing  the  present  bill,  respectively 
owned  about  one-third  of  the  premises  in  question,  and  the  residue 
belonged  to  the  appellant^  as  hereinafter  shown.  Parmelee  erected 
the  hooae  on  the  premises,  as  provided  for  in  the  lease,  and  subse- 
quently sold  and  transferred  the  same  together  with  said  lease  to 
others.  In  1880,  appellant  purchased  the  leasehold  estate,  together 
with  the  building  thereon,  and  took  an  assignment  of  the  lease. 
In  the  following  year  he  purchased  and  became  assignee  of  so  much 
of  the  reversion  in  said  premises  as  was  not  owne4  by  appellees, 
being  a  fraction  over  a  third  interest.  After  the  commencement 
of  the  present  suit,  to-wit,  on  the  23d  of  May,  1882,  appellant  and 
appellees  selected  arbitrators  in  pursuance  of  the  provisions  of  the 
haae,  who  appraised  the  rent  for  five  years,  from  April  1,  1882,  to 
the  satisfaction  of  the  parties  respectively,  since  which  time 
appellant  has  regularly  paid  appellees  their  respective  shares  of  the 
rent  under  such  appraisement.  It  was  also  stipulated  between  the 
parties  for  the  purpose  of  the  hearing,  that  the  premises  in  question 
were  not  susceptible  of  division,  except  by  means  of  a  sale  thereof. 
Under  the  facts  stated  the  simple  question  presented  for  deter- 
mination is  whether  the  lessee  of  real  estate,  the  reversion  in  fee 
of  which  is  in  several  tenants  in  common,  can,  by  purchasing  a 
part  of  the  reversion,  and  taking  an  assignment  thereof  to  himself. 
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demand  as  a  matter  of  right,  a  pai'titioii  in  chancery,  when  such 
partition  will  necessarily  result  in  a  sale  of  the  premises. 

Before  giving  a  direot  answer  to  this  question  it  is  proper  to 
determine  the  exact  legal  relations  of  these  parties  with  respect  to 
the  property  in  controversy.  Upon  the  death  of  Beeves,  the  lessor,, 
there  was  by  operation  of  law  a  severance  of  the  estate  into  as. 
many  distinct  freeholds  as  he  left  heirs  succeeding  to  the  property, 
the  share  of  eaich  depending  upon  the  nearness  of  tlie  relation  he 
bore  to  the  deceased;  but  the  law  did  not,  and  of  necessity  could 
not  ascertain  or  define  the  boundaries  of  their  respective  estates, 
hence  it  left  them  to  possess  and  occupy  the  premises  as  a  whole,, 
according,  to  their  respective  interests,  until  a  partition  could  be 
effected  in  some  mode  authorized  by  law,  in  other  words,  upon  the 
death  of  Beeves  his  heirs  at  law  succeeded  to  the  property  in 
question  as  tenants  in  common.  The  same  law,  therefore,  which 
clothed  them  with  the  title  to  the  property  imposed  upon  them 
and  their  assigns  all  the  inconveniences  and  hardships  incident  to 
the  ownership  of  real  estate  thus  held.  Sec  1,  chap.  39,  Bev. 
Stat. ;  1  Wash.  Beal  Prop.  (4th  ed.)  653.  Perhaps  the  most  import- 
ant right  which  the  law  has  annexed  to  this  kind  of  tenancy  is  that 
of  partition.  In  very  ancient  times  this  riglit,  at  Iciist  at  law,  was 
confined  exclusively  to  lands  held  in  parcenary,  and  as  parceners 
always  acquired  title  by  inheritance,  it  followed  the  right  extended 
only  to  estates  in  fee.  But  the  law  in  this  respect  was  changed  by 
an  act  of  the  British  Parliament,  as  early  as  31  Henry  VIH,  extend* 
ing  the  right  of  partition  to  estates  of  inheritance,  in  joint  tenancy, 
and  in  common. 

.  But  it  is  not  necessary  to  go  back  to  the  common  law,  and 
ancient  British  statutes  made  in  aid  thereof,  in  support  of  the  right 
in  question  in  this  State,  for  it  is  expressly  conferred  by  our  own 
legislature.  Section  1,  chapter  106,  of  the  Bevised  Statutes,  pro* 
vides,  ^'that  when  lands,  tenements  or  hereditaments  are  held  in 
joint  'tenancy,  tenancy  in  common,  or  co-parcenary,  whether  such 
right  or  title  is  derived  by  purchase,  devise  or  descent,  or  whether 
any  or  all  of  the  claimants  are  minors  or  of  full  age,  any  one  or 
more  of  the  persons  interested  therein  may  compel  a  partition 
thereof,  by  bill  in  chancery,  as  heretofore  by  petition  in  the  Circuit 
Court  of  the  proper  county,"  etc.  Since  the  statute  gives  to  every 
tenant  in  common  of  a  freehold  estate  the  right  to  coercive  par- 
tition by  bill  in  chancery,  as  the  right  had  existed  and  been 
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enforoed  by  ooorts  of  equity  before  the  passage  of  the  act,  it  is  im- 
portant to  determine  with  some  particnlarityy  the  true  limits  of 
chancery  jurisdiction  over  the  subject  as  it  exists,  independently 
statutory  provisions.  While  there  is  considerable  controversy 
among  authors  as  to  when  courts  of  equity  first  assumed  jnrisdic% 
tion  in  partition  cases,  and  also  as  to  the  true  grounds  of  the  juris- 
diction, yet  all  concede  that  it  is  of  very  ancient  origin,  extending 
back  to  the  time  of  Elizabeth,  and  that  no  branch  of  equity  jur- 
isdiction is  more  universally  recognized  or  firmly  established  than 
it  is. 

But  the  material  question,  so  far  as  the  case  in  hand  is  concerned, 
18,  is  this  right  to  partition  imperative  and  absolutely  binding  upon 
courts  of  equity  where  a  case  is  fairly  brought  within  the  law  author- 
izing a  partition,  or  are  courts  of  equity  clothed  with  such  discre- 
tion that  under  a  given  state  of  facts,  they  may  grant  the  relief,  or 
refuse  it,  and  yet  commit  no  error  —  or  differently  put,  when  they 
may  grant  the  relief  without  committing  an  error,  are  they  bound 
to  do  it?    That  they  are  so  bound  we  think  is  fully  shown  by  the  gen- 
eral oorrect  authorities.     Freeman,  in  his  work  on  Co-tenancy  and 
Partition,  § 424,  in  discussing  this  question  says:    '^  It  is  now  certain 
that  unless,  when  the  titles  of  the  respective  parties  are  spread  before 
a  court  of  equity,  it  can  see  that  there  are  legal  objections  to  the  com- 
plainant's title,  he  can  demand,  as  a  matter  of  right,  that  it  proceed 
with  the  partition."    No  question  is  made  as  to  the  sufficiency  of 
appellant's  title  in  this  case.     In  Smilh  v.  Smith,  10  Paige,  470,  it 
is  declared  that  partition  is  as  much  a  matter  of  right  in  equity  as 
it  is  at  common  law.    In  5  Wait's  Actions  and  Defenses,  the  author 
lays  down  the  rule  in  these  words  :     "  Tenants  in  common  have  an 
absolute  right  to  a  division  of  the  land  held  in  common,  notwith- 
standing inconveniences  may  thereby  result  to  the  other  tenants,  or 
if  partition  cannot  be  made,  to  a  sale  and  division  of  the  pro- 
ceeds," citing  many  authorities  in  support  of  it.    Bispham,  one 
of  the  most  polished  and  accurate  of  modem  law  writers,  in  discus- 
sing the  subject  in  his  work  on  Equity  (2d  ed.),  532,  holds  this 
language  :     '*  This  jurisdiction  was  assumed  some  time  about  the 
reign  of  Elizabeth,  and  became  so  well  established,  both  in  England 
and  the  United  States,  that  to  invoke  this  equitable  remedy  has 
beoome  a  matter  of  right,  and  not  of  mere  grace."    In  support  of 
the  text  numerous  authorities  are  cited  which  fully  sustain  it.    See 
also  to  ihe  same  effect,  2  Lead.  Oases  in  Equity,  pt.  1,  p.  906  eiseq. 
V0L.LIV— 29 
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In  Hbtoetf  t.  Oaings,  13  III.  95^  this  court  cite  with  approTal  the 
following  language  held  by  the  ooort  in  Parker  v.  Gerard,  Ainh 
236,  namely :  ^'  That  such  a  bill "  (being  a  bill  in  equity  for  par- 
tition) 'Ms  a  matter  of  right,  and  there  is  no  instance  of  not  sue- 
•ceeding  in  it  but  where  there  is  not  proof  of  title  in  plaintiflEl"  It 
will  be  thus  seen  that  this  court  at  an  early  day  placed  itself  in  line 
with  the  general  current  of  authority  on  this  question,  in  strong 
and  emphatic  terms. 

Notwithstanding  the  rule  as  stated  is  almost  uniyersally  oon- 
cededy  nevertheless  there  are  certain  well  recognized  modifications 
of  it.  For  instance,  if  an  estate  should  be  deyised  or  otherwise 
conveyed  to  two  or  more,  upon  the  express  condition  that  it  should 
not  be  subject  to  partition,  or  if  several  tenants  in  common,  or  joint 
tenants^  should  covenant  between  themselves  that  the  estate  should 
be  held  and  enjoyed  in  common  only,  equity  would  not,  in  the 
absence  of  special  equities,  award  a  partition  at  the  suit  of  some  of 
the  parties,  against  the  objections  of  the  others  ;  and  where  th^ 
title  of  the  complainant  is  doubtful,  or  in  other  words  where  he 
does  not  show  a  clear  right  to  partition,  it  will  not  be  awarded. 
So  where  several  persons  had  purchased  land,  with  a  view  of  selling 
it  out  into  lots  for  building  ground,  according  to  a  certain  plan, 
and  it  was  agreed  among  them  that  neither  of  them  should  dispose 
of  his  share  except  in  a  certain  manner,  it  was  held,  in  a  suit  by 
the  representatives  of  one  of  the  parties  against  the  survivors,  that 
the  agreement  barred  the  right  to  partition.  Feci  v.  CardweU,  2 
Beav.  137.  See  also  in  this  connection  Cutiage  v.  Franklin,  62 
Mo.  364 ;  SeUen  v.  Vermilya,  2  Sandf.  568. 

The  principle  which  seems  to  underlie  all  these  cases  is,  thai 
equity  will  not  award  a  partition  at  the  suit  of  one  in  violation  of 
his  own  agreement,  or  in  violation  of  a  condition  or  restriction  im- 
posed upon  the  estate  by  one  through  whom  he  daims.  The  objec- 
tion to  partition  in  such  cases  is  in  the  nature  of  an  estoppel.  It  is 
supposed  by  counsel  for  appellees  that  some  such  defense  arises  out 
of  the  relations  of  the  parties  to  this  record,  which  renders  it  inequi- 
table to  grant  the  relief ;  but  just  what  he  or  those  under  whom  he 
okums  have  done  to  deprive  him  or  the  right  of  partition,  the  most 
valuable  of  all  rights  incident  to  such  an  estate,  counsel  have  not 
satisfactorily  shown. 

Laying  aside  any  vague  or  general  notions  we  may  have  with 
respect  to  the  merits  of  this  case,  let  us  look  at  the  evidence  itself 
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to  see  if  any  such  estoppel  exists,  and  if  so,  the  precise  grounds  upon 
which  it  rests.  In  the  first  pkce,  it  is  to  be  observed  that  Parmelee, 
the  original  lessee,  entered  into  no  covenant  or  agreement,  for  him- 
self or  his  assigns,  that  he  or  they  would  not  purchase  the  reversion, 
or  any  part  of  it,  after  the  execution  of  the  lease,  and  no  one  pre- 
tends that  under  the  general  law  there  was  any  thing  illegal  or  in- 
equitable in  doing  so.  It  follows  therefore  that  appellant,  as 
assignee  of  the  lessee,  had  a  clear  legal  and  equitable  right  to 
acquire  his  interest  in  the  reversion  as  he  did.  By  his  purchase  he 
became  tenant  in  common  of  the  freehold  and  inheritance  with  ap- 
pellees, and  so  far  as  the  right  to  partition  is  concerned,  he  unques- 
tionably acquired  the  same  right  which  the  heirs  had  from  what  he 
purchased.  Now  it  is  manifest  that  either  of  the  heirs,  upon  the 
death  of  Beeves,  could,  notwithstanding  the  lease  made  by  him, 
have  compelled  a  partition,  by  bill  in  equity,  against  the  objections 
of  all  the  other  heirs  and  the  owner  of  the  term  combined,  although 
the  partition  would  have  resulted  in  a  sale  of  the  premises,  and  con* 
sequently,  if  not  purchased  by  appellees,  in  depriving  them  of  their 
shares  of  the  rent  and  of  all  interest  in  or  power  to  enforce  the  cov- 
enants in  the  lease,  a  matter  to  which  great  importance  seems  to 
be  attached  by  appellees'  counsel.  If  either  of  the  heirs  might, 
through  the  instrumentality  of  a  court  of  equity,  have  accomplished 
this  without  any  violation  of  appellee's  rights,  and  this  is  not  at 
all  questioned,  upon  what  principle  can  it  be  contended  that  ap- 
pelluit,  the  assignee  of  such  heir,  may  not  do  the  same  thing,  for 
at  the  very  furthest  he  asks  to  do  nothing  more  than  what  is 
conceded  the  heir  might  have  done?  The  ordering  of  a  sale  of  tlie 
premises  will  not  necessarily  deprive  appellees  of  their  rights  under 
the  lease.  They  have  the  same  right  to  purchase  them  that  any  one 
else  has,  and  if  they  are  struck  ofF  to  another  for  more  than  they 
are  worth,  or  for  more  than  appellees  are  willing  to  give,  appellees 
wiU  get  the  benefit  of  the  enhanced  price.  As  these  matters  are 
always  taken  into  account  by  purchasers  seeking  investment  for 
capital,  viewed  as  a  business  transaction,  it  is  to  be  presumed  that 
the  interest  on  the  purchase  money  daring  the  term  would  be  about 
an  equivalent  for  the  rent,  in  which  event  appellees  would  lose 
nothing. 

We  agree  with  counsel  for  appellees  on  the  question  of  merger. 
We  think  it  clear,  from  the  authorities,  that  upon  appellant's  pur- 
chase of  his  interest  in  the  reversion  there  was  a  merger,  pro  tanio. 
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of  the  term,  and  consequently  the  covenants  to  pay  rent,  taxe^ 
assessments,  etc.,  were  thereby  extingnished  as  to  the  part  pur- 
chased by  him.  Taylor  Land,  and  Ten.,  §  502;  Carroll  y.  BdUofiee, 
26  in.  19.  But  we  do  not  agree  with  counsel  for  appellees  as  to  all 
the  consequences  which  they  assume  will  flow  from  such  merger.  As 
we  understand  it,  the  merger  of  the  term  and  extinguishment  of 
the  covenants  as  to  appellant's  interest  did  not,  and  does  not,  at  all 
affect  the  respective  rights  of  appellees  under  the  lease.  As  to  them» 
and  their  several  shares  in  the  property,  the  lease  and  all  its  pro- 
visions are  in  force  and  effect  just  as  though  no  merger  or  extinguish- 
ment had  taken  place,  and  will  so  remain  as  long  as  they  continue 
to  be  owners  of  the  reversion.  But  as  we  have  just  seen,  like  all 
tenants  in  common  of  real  estate  not  susceptible  of  partition  except 
through  the  instrumentality  of  a  sale,  they  are  liable  to  lose  all 
interest  in  the  estate  unless  they  will  pay  as  much  or  more  for  it  at 
the  sale  than  any  one  else.  As  already  seen,  by  the  death  of  Beeves 
there  was  a  severance  of  the  freehold  and  inheritance  into  as  many 
distinct  estates  as  there  were  heirs,  and  an  apportionment  of  the  rent 
between  tliem  according  to  their  respective  interests.  After  such 
apportionmeut  of  the  rent  neither  of  the  heirs  had  any  interest  in 
or  concern  with  the  rent  belonging  to  the  others,  and  upon  appel- 
lant's purchase  of  the  shares  of  some  of  these  heirs,  it  relieved  him 
from  the  payment  of  so  much  of  the  rent  as  would  have  been  due  them 
but  for  his  purchase;  but  his  liability  as  to  the  other  heirs  and  their 
assigns  remained  precisely  as  it  did  before.  Taylor  Land,  and  Ten. 
(7th  ed.),  §  385;  Crosby  v.  Loop,  13  111.  625. 

Counsel  for  appellees  say  in  their  brief:  ''  By  the  merger  of  the 
leasehold  into  the  fee  as  to  part  of  the  premises,  the  covenants  to 
pay  rent  and  all  taxes  and  assessments  on  that  portion  so  merged 
have  been  forever  extinguished,  so  that  whoever  should  buy  the 
premises  as  an  entirety  would  take  them  in  a  very  unsatisfactory 
condition.  The  sale  would  be  made  subject  to  the  lease,  and  as 
appellant  has  a  lease  on  two-thirds  of  the  premises  until  April  1, 
1892,  and  as  from  the  nature  of  the  premises  it  would  be  impos- 
sible to  lease  an  undivided  third  to  any  other  tenant,  that  portion 
would  be  not  only  entirely  non-productive  during  the  next  nine 
years,  but  at  the  same  time  require  the  purchaser  to  pay  out  large 
sums  for  taxes  and  assessments."  This  is  a  misapprehension.  The 
purchaser,  in  the  case  supposed,  would  have  the  same  right  to 
occupy  and  exijoy  the  premises,  in  proportion  to  his  interest  in  the 
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praaent  estate^  as  the  lessee  himself;  and  if  the  lessee  assamed  the 
ezclusiye  possession,  he  wonld  be  bound  to  account  to  the  purchaser 
for  something  over  one-third  of  their  rental  Yalue,  or  the  purchaser 
might  renty  as  is  often  don^,  his  third  interest^  either  to  the  lessee 
or  a  third  party.  A  tenant  in  common  has  the  same  right  to  sell 
or  lease  his  estate  as  an  owner  in  severalty  haying  exclusive  posses 
eion.  Freeman,  in  his  work  on  Co-tenancy,  section  220,  says:  ^'  Co- 
tenants  may  lease  either  to  one  another  or  to  strangers.  They  may  all 
concur  in  the  lease,  or  each  may  lease  his  moiety  separately.  If 
however  the  lessors  be  cp-parceners,  or  tenants  in  common,  the 
lease  operates  as  the  separate  demise  of  each,  and  must  be  so  treated," 
and  this  is  the  well-recognized  doctrine  on  the  subject. 

The  further  statement  of  counsel,  that  appellant  *"  being  in  pos- 
eession  of  an  undivided  two-thirds  by  virtue  of  his  lease,  must  of 
coarse  get  the  benefits  of  the  whole  of  the  premises,  as  in  that  way 
alone  could  he  secure  his  rights  to  an  undivided  two-thirds,"  is  there- 
fore wholly  unwarranted.  It  may  be  conceded  that  inconveniences, 
and  even  losses,  might  occur  by  reason  of  the  state  of  things  sug- 
gested, but  they  would  not  necessarily  happen,  and  they  are  only 
rach  inconveniences  and  possible  losses  as  are  incident  to  such 
ownership  of  property,  and  all  property  is  liable  to  become  subject 
to  this  species  of  ownership.  Whoever  therefore  succeeds  to  an 
estate  thus  circumstanced,  whether  by  descent  or  purchase,  while 
accepting  the  benefits  which  it  confers,  must  submit  to  all  such 
inconveniences  and  losses  as  are  incident  to  property  thus  held. 

So  far  aU  the  questions  we  have  discussed  are  clearly  settled  by 
the  authorities  in  the  way  we  have  stated,  leaving  no  real  ground 
for  controversy.  There  is  a  single  point  however  to  notice,  which 
presents  the  only  di£Sculty  or  matter  of  doubt  in  the  case.  It  is 
conceded  if  partition  is  awarded  the  premises  are  to  be  sold,  and  if 
80,  of  course  must  be  sold  as  an  entirety,  subject  to  the  lease,  for  we 
are  satisfied  the  statute  does  not  contemplate  any  other  kind  of  sale. 
This  being  so,  if  the  value  of  the  shares  of  appellees,  which  are 
alone  subject  to  the  lease,  are  thereby  enhanced,  it  is  clear  that  a 
division  of  the  proceeds  of  the  sale  in  proportion  to  their  shares  in 
the  fee  would  not  be  equitable  to  them,  and  if  the  converse  of  this 
hypothesis  is  true,  that  is,  if  their  shares  are  worth  less,  by  reason 
of  being  subject  to  the  lease,  they  would  receive  more  than  they 
are  entitled  to  if  the  proceeds  were  divided  in  that  ratio.  What  is 
here  said  of  the  shares  of  appellees  subject  to  the  lease,  with  a  slight 


230  ILLINOIS, 


Hill  ▼.  Bena 


modification  of  the  langoagCt  of  course,  is  equally  applicable  to 
appellant's  share,  without  the  lease.  It  may  well  be  that  the  shares 
in  the  fee  now  held  by  appellant,  if  bought  by  a  stninger,  being 
divested  by  the  merger  of  all  right  to  demand  rent  under  the  lease 
from  the  lessee,  and  of  all  right  to  demand  of  the  lessee  payment  of 
taxes  or  assessments,  are  less  valuable  than  had  no  merger  occurred. 
It  may  be  that  the  mere  right  to  occupy  and  use  the  premises  in 
common  with  the  lessee  of  the  shares  held  by  appellees  is  not  so 
valuable  as  would  have  been  the  rights  under  the  lease  had  no 
merger  occurred.  These  are  questions  wjiich  pertain  to  the  dis- 
tribution of  the  proceeds,  and  not  to  the  right  to  have  partition 
made.  If  it  be  true  that  by  the  merger  of  the  lease  pro  tatUo,  men- 
tioned above,  the  value  of  the  shares  in  the  fee  held  by  appellant 
has  been  impaired,  and  the  value  of  his  leasehold  estate  has 
been  thereby  enhanced,  the  relative  value  of  the  shares  in  the  fee 
held  by  appellant  (as  they  actually  now  exist),  and  of  the  sharea 
held  by  appellees,  with  the  benefits  of  the  lease,  if  any,  can  readily 
be  ascertained  by  the  master,  and  the  partition  of  the  proceeds  of 
the  sale  should  be  made  upon  this  basis. 

But  does  this  difficulty,  if  it  may  be  so  regarded,  in  the  absence 
of  any  other  valid  objection,  warrant  a  denial  of  the  right  of  parti, 
tion  altogether?  Appellees  maintain  that  it  does,  and  cite  two 
cases  that  seem  to  favor  that  view  of  the  subject,  namely,  Lansing 
vi  Pine,  4  Paige,  639,  and  ShiUUo  v.  PuUan,  3  Disney  (Ohio), 
588.  But  it  does  not  appear  the  statutes  of  the  States  in  which 
these  cases  arose,  regulating  partitions,  are  the  same  as  our  own, 
and  even  if  they  were,  we  would  not  feel  ourselves  absolutely  bound 
by  them  in  giving  effect  or  a  construction  to  our  own  statute. 

But  waiving  this  consideration,  to  which  we  attach  but  little 
importance,  and  viewing  the  question  in  the  light  of  the  acknowl- 
edged general  principles  which  govern  Courts  of  Chanoery  in  ad- 
ministering this  branch  of  their  jurisdiction,  we  are  unable  to 
perceive  how  the  possible  difference  in  the  value  of  the  shares  of 
the  parties,  growing  out  of  the  fact  that  some  of  them  are  subject 
to  an  unexpired  lease  and  others  are  not,  presents  an  insuperable 
obstacle  to  a  partition  of  the  premises.  It  has  always  been  under- 
stood, and  it  is  so  stated  in  all  the  text-books  we  have  examined  on 
the  subject,  that  one  of  the  peculiar  and  main  advantages  of  a  parti- 
tion in  equity  over  one  at  law  is,  that  in  the  former  all  inequalities 
of  this  character  may  be  fairly  and  equitably  adjusted.     Where  an 
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actual  partitioa  is  made,  and  there  is  any  inequality  in  the  value  of 
the  shares  not  jastified  by  the  interests  of  the  parties  in  the  estate, 
the  ooart  will  decree  pecuniary  compensation,  called  owelty.  But 
where  from  any  cause,  one's  share  is  worth  more  than  another's, 
and  a  sale  is  ordered,  the  parties'  rights  are  easily  adjusted  by  a 
proper  division  of  the  proceeds.  Bispham  Eq.,  §§  491,  492;  Free- 
man Co-tenancy  and  Partition,  §  425. 

Applying  these  principles  tp  the  case  in  hand,  if  appellees'  shares 
of  this  property  are  worth  more  by  reason  of  being  leased,  as  is  con- 
tended by  their  counsel,  is  not  that  fact  susceptible  of  proof,  and 
cannot  the  difference  be  fixed  by  the  evidence  as  definitely  as  any 
other  fact  which  depends  upon  the  opinions  of  witnesses?  We  are 
unable  to  perceive  any  serious  difficulty  in  determining  this  differ- 
ence, if  any  such  exists,  and  when  once  ascertained  there  would 
certainly  be  no  trouble  in  making  distribution  of  the  proceeds  of 
the  property  accordingly.  This  course  would  be  in  strict  con- 
formity with  the  practice  of  courts  of  equity  in  exercising  this  juris- 
diction, from  the  earliest  times.  Moreover  after  a  most  careful 
examination  of  the  standard  text-books  on  the  subject,  we  find  no 
such  qualification  or  limitation  in  them  as  that  contended  for,  and 
this  we  regard  as  a  very  significant  fact 

The  decree  of  the  court  below  is  reversed,  and  the  cause  remanded 
f6r  farther  proceedings  in  conformity  with  the  views  here  expressed. 

JUWWvd  f  VWf  SWii 
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pMsldeni  of  sn  inoorponted  omnibas  oompanj  issaed  an  order  to  ths 
ditvOTB  to  exclude  all  colored  persons.  Hdd,  that  he  was  individually 
liable  for  the  ejection  and  personal  injury  of  a  colored  person  by  a  driver. 

ACTION  for  wrongful  ejection  from  an  omnibus.     The  opimoa 
states  the  point.    The  plaintiff  had  judgment  below. 

Wm.  W.  Cfurhy,  for  appellant 
Jl.  B.  MHJbmmhan,  for  appellee. 
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Walkbb^  J.  This  action  was  brought  to  recover  for  damages 
claimed  to  have  been  sustained  by  plaintiff  by  being  forcibly 
ejected  from  an  omnibus  controlled  and  operated  by  defendant  in 
OhicHgo.  There  had  been  several  trials  in  the  Superior  and 
Apx)ellate  Courts.  On  the  last  trial  the  jury  founds  and  the  court 
rendered  a  judgment  against  defendant  for  |2^600»  and  the  case 
comes  to  this  court  by  appeal  from  the  Appellate  Oourt  for  the 
first  district. 

The  "  People's  Omnibus  and  Baggage  Line  "  was  organized  and 
became  a  corporation  in  ISTl,  and  before  the  injury  of  which  com- 
plaint is  made.  The  horses  and  omnibus  belonged  to,  and  the 
driver  was  employed  by  the  company.  Appellant  was  the  president 
of  the  company^  and  was  sued  individually  in  this  action,  and  was 
held  liable  for  the  injury. 

The  law  conferred  on  appellee  the  right  to  travel  in  the  omnibus, 
and  if  he  in  the  exercise  of  that  right  was  injured  by  the  order  of 
appellant,  the  latter  is  liable  to  respond  for  the  injury  in  damages. 
The  fact  that  appellant  was  the  president  of  the  corporation  is  no 
protection  to  him  in  the  commission  of  an  illegal  act,  and  where 
an  officer  of  an  incorporation  performs  an  illegal  act  resulting  in  an 
injury  to  another,  he  is  liable.  Nor  does  it  exonerate  him  from 
such  liability  because  the  corporation  may  also  be  liable.  The  only 
question  therefore  is,  did  appellant  give  the  order  to  the  drivers  of 
omnibuses  of  the  company  to  exclude  colored  persons  from  travel- 
ling therein?  That  is  a  question  of  fact  that  was  submitted  to  a 
jury,  and  they  found  appellant  gave  the  general  order  under  which 
appellee  was  expelled  and  injured  by  the  driver.  The  Appellate 
Court  have  by  affirming  the  judgment  approved  of  the  finding, 
and  we  are  precluded  from  reviewing  the  evidence  on  that  question./' 
There  being  no  semblance  of  authority  to  justify  the  promulgation 
of  such  an  order,  apx)ellant  was  properly  held  liable  on  proof  of  the 
fact,  unless  the  trial  court  has  committed  some  error  as  to  the  law 
in  trying  the  case.  We  will  proceed  to  determine  whether  any 
such  error  was  committed. 

It  is  urged  that  the  court  erred  in  permitting  evidenoe  to  be 
introduced  that  appellant  was  a  stockholder  in  the  corporation, 
that  he  and  his  brother  held  a  majority  of  the  stock,  and  to  inquire 
as  to  their  disposition  of  the  stock.  This  was  clearly  irrelevant  to 
the  issue,  as  whether  they  were  stockholders  or  not,  wais  wholly 
immaterial.    Appellant  was  the  president  of  the  conipany,  and  if 
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li6  had  control  of  its  management  and  the  direction  of  its  afFairs, 
it  was  wholly  immaterial  whether  he  owned  its  stock,  or  what 
amoanty  or  what  he  did  with  it.  Bnt  notwithstanding  the  eyidence 
in  question  was  irreleyent,  we  are  unable  to  perceive  how  it  could 
have  prejudiced  appellant  before  the  jury.  If  we  were  to  reverse, 
in  every  case  where  immaterial  evidence  is  admitted,  but  few  judg- 
ments would  ever  be  sustained.  It  is  only  when  we  can  see  that 
the  admission  of  such  evidence  worked,  or  probably  did  work,  au 
injniy  to  the  party  complaining,  that  we  reverse. 

There  is  an  objection  that  the  court  erred  in  admitting  the 
evidence  of  Young  and  Collins,  who  were  drivers  for  the  company 
at  the  time,  that  they  had  received  from  the  assistant  superintend- 
ent orders  not  to  permit  colored  persons  to  ride  in  their  omnibuses. 
If  they  received  such  orders,  it  was  from  a  superior  officer  in  the 
management  of  the  affairs  of  the  corporation.  It  may  be  it  was 
inadmissible  under  the  strict  rules  of  evidence,  but  it  was  under 
the  circumstances  of  this  case,  irrelevant,  and  could  have  done  no 
harm. 

It  is  also  urged  that  the  court  erred  in  admitting  evidence  that 
the  driver  was  retained  in  the  employment  of  the  company  after 
appellee  was  injured.  Such  evidence  lias  been  held  admissible, 
when  the  fact  was  known  to  the  officer  or  agent  of  the  company 
having  power  to  discharge  the  negligent  servant,  as  characterizing 
the  animus  of  those  controlling  the  company,  and  as  an  ingredient; 
in  the  measure  of  the  damages. 

Inasmuch  as  we  are  precluded  from  considering  the  evidence, 

we  must  hold  there  is  no  error  for  which  the  judgment  of  the 

Appellate  Court  should  be  disturbed,  and  it  is  affirmed 

Judgm&fU  affirmed. 
ScHOLFiBLD,  C.  J.,  disBcnted. 

KoTB  BT  THB  Bbfortbr.  —  In  Hofirimafn  ▼.  Stovoe,  57  Mo.  98,  it  was  held, 
tkal  in  a  case  of  positive  misfeasance,  and  not  mere  omission  of  daty,  on  the^ 
part  of  an  agent  or  employee,  he  will  be  directly  liable  to  a  third  party  for  in-, 
juries  resulting  theiefiom.  Thus  where  an  agent  undertook  to  build  a  trap-, 
door,  but  did  the  work  so  negligently  as  to  cause  the  injury  complained  of,, 
action  would  lie  by  the  injured  party  not  only  against  the  principal  but  the 
agent  also.    The  court  said  : 

"The  agent  is  personally  liable  to  third  persons  for  his  own  misfeasances 
and  positive  wrongs,  but  he  is  not  in  general  liable  to  third  persons  for  hiai 
<VKni  noa-feasancee  or  omissions  of  duty,  in  the  course  of  his  employment.  His 
liabiUty  in  these  latter  cases  is  solely  to  his  princi])a1.  there  lM*ing  no  privity, 
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belween  him  and  auch  third  persona  ;  and  the  privity  exiBta  only  between  him 
and  hia  principal.  Therefore,  the  general  maxim  as  to  all  auch  negligenoea 
and  omiasiona  of  duty  is,  in  oasea  of  private  agency,  rMpandeai  superior.  Story 
Agency,  g  806,  and  such  is  the  general  doctrine.  2  Kent  Com.  (10th  ed.)  878, 
note ;  Para.  Gont.  (Gth  ed.)  66 ;  Cahin  v.  Hoibrook,  2  N.  T.  126  ;  Denn^  v. 
JUdnhaUan  Co.,  2  Denio,  118  ;  1  Bl.  Com.  4ia 

"  The  tme  distinction,  as  stated  by  Story,  is  between  acta  of  miafeaaance,  or 
positive  wrongs,  and  non-feasance,  or  mere  omissions  of  duty.     In  the  latter 
case,  the  master  or  principal  is  alone  liable  to  third  persons  ;  whilst  in  the  for- 
mer, the  responsibility  rests  upon  lx>th  the  principal  and  agent.     Thna,  in 
Wright  v.  Wileox,  19  Wend.  848,  Cowbn,  J.,  speaking  for  the  court,  says :  '  In 
a  case  of  strict  negligence  by  a  servant,  while  employed  in  the  service  of  hia 
master,  I  see  no  reason  why  an  action  will  not  lie  a^^ftinst  both  jointly.    They 
are  both  guilty  of  the  same  negligence,  at  the  same  time  and  under  the  same 
orcumstancea ;  the  servant  in  fact,  and  the  master  constructively  by  the  ser- 
vant, his  agent.'    Lord  Holt,  in  his  celebrated  judgment  in  Lane  v.  Colton,  12 
Mod.  486  ;  8.  c,  Ld.  Baym.  646,  665,  says  that  for  the  neglect  of  the  aervant, 
third  persona  can  have  no  remedy  against  him,  but  that  the  master  is  alono 
chargeable  ;  but  for  a  ndafeasanoe,  or  actual  tort,  an  action  will  lie  against  tha 
servant,  because  he  ia  a  wTong«doer.  The  same  views  are  ocmfirmed  in  numer- 
ous adjudged  cases.     Cory  v.  Wdnter,  1  Str.  480  ;  Mantfort  v.  Hughee^  8  E.  D. 
Smith,  501 ;  Suydam  v.  Jfoore,  8  Barb.  858 :  Pheipe  v.  Wait,  80  N.  Y.  7a  ** 

In  Wright  v.  Compton,  57  Ind.  887,  an  action  for  injury  by  blasting,  tha 
court  said  "  that  the  servant  is  also  liable  for  hia  own  carelessness  and  negli- 
gence, and  that  the  master  and  servant  may  be  joined  in  the  same  action,  are 
principles  well  settled." 

In  Phapa  V.  Wait,  80  N.  T.  78,  it  was  held  that  a  joint  action  will  lie  against 
principal  and  agent  for  a  personal  injury  caused  by  the  negligence  of  the  lat- 
ter (in  the  absence  of  the  former)  in  the  course  of  his  employment.  Cittng 
Wright  V.  Wileose,  Suydam  v.  Moore,  HeuAU  v.  Swift, 

The  same  was  held  in  MonifoH  v.  Bughee,  8  E.  D.  Smith,  501. 

In  BaeheUer  v.  Pinkham,  68  Me.  258,  it  was  held  that  a  selectman  of  a  town 
would  not  be  liable  for  the  trespass  of  a  servant  unleea  he  directed  or  author- 
ised it. 

In  SUme  v.  Oarttoright,  6  T.  R.  411.  it  was  held  that  no  action  lies  against  a 
steward,  manager  or  agent,  appointed  by  chancery,  for  damage  done  by  the 
negligence  of  those  employed  by  him  in  the  service  of  his  principal,  but  only 
the  principal  or  those  actually  employed  are  liable.  Lord  EJenton  said  "  the 
action  must  be  brought  either  against  the  hand  committing  the  injury,  or 
against  the  owner  for  whom  the  act  was  done,  but  it  never  was  heard  of  thai 
a  servant  who  hires  lalwren  for  his  master  was  answerable  for  all  their  acta.*' 

In  Sugdam  v.  Moore,  8  Barb.  858,  the  engineer  and  fireman  of  a  rdlway  en- 
gine were  held  for  running  over  cattle.  The  court  says :  "  When  the  act  la  a 
tort,  ariaing  from  the  negligence  of  the  servant,  while  in  the  service  and  legiti- 
mate business  of  the  master,  the  master  and  servant  are  both  liaUe." 

In  Wfight  V.  WUcox,  19  Wend.  848,  it  was  held  that  an  action  Ilea  againrt 
master  and  servant  jointly. 
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In  BeweU  r.  8to^,  8  Allen,  490,  it  was  held  that  the  president  of  a  corpoim* 
Hon  is  not  liable  to  an  action  for  a  personal  injury  merely  by  transmitting  an 
Older  of  the  corporation  to  a  servant,  who,  in  executing  it,  uses  illegal  force ; 
bat  if  the  order  is  issaed  by  him  on  his  own  responsibility,  he  is  liable. 

In  BotA  T.  (7a<9n,  37  Mich.  190,  the  court  said :  "  The  judge  laid  down  three 
proportions  for  the  guidance  of  the  jury,  and  in  view  of  the  state  of  facts  ex- 
hibited, the  effect  of  the  two  first  of  these  propositions  was  to  allow  the  jury 
to  find  Bath  guil^  of  the  trespass  if  satisfied  that  the  surface  captain  and  his 
workmen  committed  it,  and  that  Bath,  in  his  character  of  managing  agent  of 
the  company,  was  director  and  controller  of  the  business  in  which  it  was  com- 
mitted. This  was  error.  Brawn  ▼.  Lent,  20  Vt  620 ;  8kme  t.  Carttoright,  6 
T.  B.  411 ;  MiOigan  ▼.  Wedge,  12  Ad.  &  El.  787 ;  Broom  ConL  on  C.  L.  000  to 
008^  top  ;  Wood  Mast,  and  Serr.,  gg  281,  804  ;  Story  Agency,  g§  814,816, 818, 
etc  His  being  managing  agent  of  the  company,  and  the  trespass  on  Gaton's 
land  being  in  a  course  of  business  under  his  authori^  as  agent,  could  not  of 
themaelTes  make  the  trespass  so  committed  his  trespass.  It  could  not  be  re- 
garded as  done  for  him  or  in  his  interest.  Neither  could  the  surface  captain 
and  the  workmen  in  committing  the  trespass  be  considered  as  standing  in  his 
shoes  and  representing  him.  It  is  not  enough  in  such  a  case  that  there  exist* 
the  relation  of  superior  and  subordinate.  There  must  be  something  more. 
The  relation  must  be  such  that  the  subordinate  is  the  servant  or  agent  of  the 
superior  in  the  particular  course  of  business  or  sphere  of  action  in  which  the 
wrong  is  done.  Such  was  not  the  case  here.  In  short  the  requisite  conditions 
to  authorise  the  application  of  the  doctrine  of  reepondeat  euperiar  against  Bath 
were  not  present.  To  apply  it  against  him  would  imply  that  the  company 
could  not  be  held  liable,  a  position  which  cannot  be  admitted.  An  acquies- 
cence in  the  pt indple  of  the  chaige  would  introduce  a  new  and  dangerous  ele- 
ment Into  the  law  of  master  and  servant  and  principal  and  agent,  and  impose 
risks  on  Intermediate  agencies  both  inappropriate  and  embarrassing.  There 
are  cases  which  rest  on  peculiar  grounds  and  are  exceptional.  The  most  im- 
portant are  maritime.    There  are  none,  however,  which  can  influence  tlie 
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an  111.918.) 

-— psr  Mrpee  or  per  eapHm. 

dineted  that  the  remainder  of  his  estate  should  be  divided  equally 
among  his  heirs.     MM,  that  they  took  per  eUrpee^ 

ABTinON.    The  opinion  states  the  ease. 
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Morrimm,  Whiiloek  A  Lippineait,  for  appellant 
Janies  S.  Ward,  for  appellees. 

ScoTT^  J.  The  bill  in  this  case  was  brought  bj  a  part  of  the 
heirs  at  law  of  Titos  W.  Vigas,  deceased,  against  his  other  heirs^  for 
a  partition  of  the  real  estate  of  which  the  testator  died  seised.  Sur- 
viving the  death  of  the  testator,  were  his  widow,  (since  deceased), 
his  daughter  Jane  (intermarried  with  Milton  F.  Kelley),  and  his 
grandchildren,  William  Vigas,  Titus  Vigas,  Hattie  Vigas,  and 
Josephine  Vigas  (intermarried  with  Christopher  Doyle),  chil- 
dren of  his  son,  James  Vigas,  who  departed  this  life  before 
the  death  of  the  testator.  Since  the  death  of  the  testator,  his 
grandson  William  Vigas  has  died  without  issue,  leaving  as  his 
only  heirs  at  law,  his  mother,  Sarah  F.  Vigas,  and  his  brothers  and 
sisters,  as  above  stated.  It  is  alleged  in  the  bill,  that  by  the  terms 
of  the  testator's  will  Jane  Kelley^  his  only  surviving  child,  would 
take  but  one-fifth  of  the  '' remainder ''  of  the  estate,  and  that  the 
heirs  at  law  of  his  deceased  son  would  take  the  other  four-fifths, 
and  the  Circuit  Court  so  decreed.  Jane  Kelley,  her  husband  joining 
with  her,  brings  the  case  to  this  court,  and  assigns  for  error  that 
decision  of  the  Circuit  Court. 

The  second  clause  of  the  will  of  Titus  W.  Vigas,  deceased,  which 
was  duly  admitted  to  probate  in  that  county  where  he  had  resided, 
is  as  follows : 

**  Second  —  I  give,  devise  and  bequeath  unto  my  beloved  wife, 
Margaret  T.  Vigas,  all  my  estate,  both  real  and  personal  property, 
of  whatsoever  kind,  during  her  natural  life,  and  at  her  death,  idl 
the  property  aforesaid  to  her  bequeathed,  to  my  daughter  Jane 
Kelley,  the  sum  of  $1,000,  and  to  my  daughter-in-law  Sarah  L. 
Vigas,  wife  of  James  Vigas,  deceased,  lot  No.  258,  in  Carlin's  addi- 
tion to  the  town  of  Carollton,  in  the  county  and  State  aforesaid  —  the 
remainder  of  my  estate  to  be  divided  equal  among  my  heirs  at  law/' 

The  widow,  to  whom  a  life  estate  was  given  by  this  provision  of 
the  will,  has  since  died,  and  the  question  is,  how  shall  the  **  re- 
mainder "  of  his  estate  be  divided  among  the  ''  heirs  at  law  "  of  the 
testator.  After  making  special  devises  and  bequests,  it  will  be 
observed  the  testator  then  provides,  *'  the  remander  of  my  estate  to 
be  divided  equal  among  my  heirs  at  law."  The  proof  is,  the  testa- 
tor left  one  daughter  and  four  grandchildren  his  only  ''heirs  at 
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law,"  and  the  question  ib,  how  do  they  take  the  '^  remainder  **  of 
hiB  estate,  whether  per  stity)e$  or  per  capita.  Althoogh  the  will,  in 
this  respecty  is  by  no  means  free  from  ambiguity,  the  court  is  of 
opinion  the  heirs  take  the  "  remainder  "  of  the  testator's  estate  per 
stirpes.  That  would  give  one-half  of  the  ''remainder"  of  the 
estate  to  his  daughter,  Jane  and  to  the  heirs  at  law  of  James 
Vigtts,  deceased,  the  other  half.  It  will  be  observed  the  devise  of 
the  remainder  of  the  estate,  after  the  determination  of  the  life 
estate  first  created,  is  to  a  class  of  persons,  that  is,  to  the  ''heirs 
at  law "  of  the  testator.  To  ascertain  who  are  included  in  the 
class  designated  as  "  heirs  at  law,"  reference  must  be  had  to  the 
statute  of  this  State  regulating  descents  and  distribution  of 
estates.  The  rule  established  by  the  decision  of  this  court  in 
Richards  v.  Miller,  62  111.  417,  is  when  the  statute  is  invoked  to 
ascertain  the  persons  who  take  a  devise  or  bequest  by  a  general 
description,  its  provisions  as  to  the  quantity  each  shall  take  must 
also  be  observed.  The  same  doctrine  had  previously  been  declared 
in  Daggett  v.  Slack,  8  Mete.  450,  and  in  Tittingast  v.  Cook,  9  Meta 
148.  It  will  be  seen  the  testator,  by  his  will  disposed  of  the 
remainder  of  his  estate  to  his  "heirs  at  law,"  but  made  no  devise 
of  it  to  any  one  by  name,  other  than  designating  them  as  a  class. 
The  word  "  heir,"  it  is  said  when  uncontrolled  by  the  context, 
designates  the  person  appointed  by  law  to  succeed  to  the  estate  in 
question,  as  in  case  of  intestacy,  and  so  the  authorities  seem  to 
hold.  Who  are  heirs  of  a  deceased  person  is  determined  and 
declared  by  statute,  and  the  quantity  each  shall  take  as  heir  is  also 
fixed.  Observing  these  rules  of  construction,  it  would  seem  the 
residue  of  the  estate  of  the  testator  should  be  divided  in  accordance 
with  the  provisions  of  the  statute,  as  in  cases  of  intestacy.  That 
being  so,  the  heirs  at  law  in  this  case,  under  the  statute,  would 
take  the  remainder  of  the  testator's  property  per  stirpes,  and  not 
per  capita.  This  construction  accords  with  what  seems  to  have 
been  the  plain  intention  of  the  testator.  The  only  doubt  as  to  its 
correctness  arises  out  of  the  use  of  the  words,  "  equal  among,"  in 
the  will.  It  is  understood  the  words,  "  equal  among,"  or  "  equally," 
or  "  share  and  share  alike,"  when  used  m  a  will,  mean  a  division 
of  the  estate  per  capita;  but  this  meaning  of  these  words  may  be 
controlled  by  the  context,  and  is  often  so  done.  That  is  the  case 
here.  The  testator  by  making  a  bequest  of  money  to  his  own 
daughter  and  a  devise  of  land  to  his  daughter-in-law,  evidently 
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intended  to  make  an  equal  diyision  of  his  estate  between  his 
daughter  and  the  family  of  his  deceased  son,  and  it  is  not  unreason- 
able to  believe  that  was  all  he  meant  by  the  use  of  the  words, 
'^  equal  among."  This  most  just  intention  ought  not  to  be 
defeated  by  giving  to  the  words  employed  in  the  will  an  arbitxaiy 
and  technical  meaning  never  understood  or  perhaps  thought  of,  by 
the  testator  when  he  used  them.  This  construction  of  the  will  not 
only  conforms  to  what  is  believed  to  have  been  the  evident  inten- 
tion of  the  testator,  as  manifested  by  the  context,  but  it  finds  strong 
support  m  the  previous  decisions  of  this  and  other  courts. 
Richards  v.  MtlUr,  62  IlL  417;  Baswt  v.  Granger,  100  Mass.  848; 
Boskin^a  Appeal,  3  Penn.  St.  304. 

This  case  may  be  readily  distinguished  from  Pitney  v.  Brmon, 
44  111.  363.  In  that  case  the  devise  of  the  residue  of  the  estate 
was  to  devisees  by  name.  Here  the  devise  is  to  a  class  of  persons 
designated  as  '"heirs  at  law."  In  the  former  case,  the  persons  to 
take  the  estate  were  specifically  named,  as  well  as  the  quantity  each 
should  take.  But  in  the  case  being  considered,  reference  must  be 
had  to  the  statute  to  ascertain  who  are  the  **  heirs  at  law  "  of  the 
testator,  and  when  that  is  done,  the  rule  seems  to  be  that  the 
statute  also  determines  the  quantity  each  heir  shall  take,  as  for 
instance,  in  Richards  v.  Miller,  supra,  the  devise  was  to  the  ''  heim 
at  law  "  of  the  testatrix,  and  by  the  statute  it  was  ascertained  her 
husband  was  one  of  her  heirs  at  law,  and  by  the  same  statute  he 
took  one-half  of  the  estate,  to  the  exclusion  of  the  collateral  heirs, 
as  in  case  of  intestacy,  and  it  was  so  decreed. 

The  decree  of  the  Circuit   Court  will  be  reveraed,  and  the 

cause  remanded  for  further  proceedings  not  inconsistent  with  this 

opinion. 

JJecree  rev&rs&nm 
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aa  ni.  abb.) 

IkMmage$  —  earrier — torong/W  eapuUion. 

Where  a  oondactor  of  a  ndlwaj  company,  acting  under  his  inskmetloiiB,  nfhmm 
to  accept  a  ticket  issaed  by  another  company  as  agent  of  the  fomier,  and 
demands  full  fare,  the  passenger,  if  he  refuses  to  leave,  cannot  recover  for 
the  neceimsiy  force  used  by  the  condoctor  in  patting  him  off.  (See  note,  p. 
948.) 
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ACnOK  ibr  wr6ngf  al  expnlsion  from  a  railway  train.    The  head- 
note  states  the  point    The  phuntifl  had  judgment  bdow. 


WiBard  S  Driggs,  for  appellant 

W.  J.  Hffnes  and  John  I.  R$d%ck,  for  appellant 

Obaio,  J.  This  was  an  action  brought  by  William  J.  Oonnell» 
in  the  Superior  Oourt  of  Cook  county,  against  the  Pennsylvania 
Bailroad  Company,  to  recover  damages  for  a  forcible  expulsion 
from  appellant's  car,  at  Tacona,  a  station  a  few  miles  east  of  West 
Philadelphia,  on  the  16th  day  of  December,  1880.  On  a  trial  of  the 
oaose  before  a  jury,  the  plaintiff  recovered  a  verdict,  and  judgment 
for  $15,000,  which  was  affirmed  in  the  Appellate  Oourt 

It  appears  from  the  evidence  introduced  on  the  trial,  that  the 
Wabash,  St  Louis  and  Pacific  Railway  Company  operated  a  line  of 
railroad  from  Omaha  to  St.  Louis,  and  that  appellant  operated  a 
line  of  road  from  Philadelphia  to  New  York.  The  Wabash  Bailway 
Company  had  foi  several  years  been  in  the  habit  of  selling  coupon 
tickets  to  passengers,  from  Omaha  to  New  York,  over  its  own  line 
and  the  lines  of  the  Ohio  and  Mississippi,  the  Marietta  and  Cincin- 
nati, the  Baltimore  and  Ohio,  the  Philadelphia,  Wilmington  and 
Baltimore,  and  appellant's  line.  On  the  first  day  of  December, 
1880,  appellant  sent  the  Wabash  company  a  message  by  telegrapht 

as  follows: 

'' December  1,  1880. 

Oeorge  H.  DtmUU^  W.,  St.  L.  and  P.  Ry.,  8L  Louis,  Mo.: 

On  receipt  thereof,  please  discontinue  sale  of  tickets  to  all 

points  north  and  east  of  Philadelphia  reading  via  Baltimore  and 

<)hio  Bailroad  and  this  line.    Please  answer. 

L.  P.  Fabkbb.'* 


4€ 


The  Wabash  company  received  the  message,  and  replied  as  follows : 
Tickets  reading  via  Baltimore  and  Ohio  Bailroad  to  all  points 
east  and  north  of  Philadelphia  have  been  ordered  off  sale.''  The 
Wabash  notified  the  Baltimore  and  Ohio  road  of  the  action  of 
appellant,  and  in  reply  received  the  following: 

**  Baltimobb,  Md.,  Deeemier  2,  1880. 
**  7b  Qearge  H.  Daniels,  Wabash  By.,  SI.  L. : 

**  Please  get  up,  quickly,  tickets  New  York  and  points  east  by 
B.  and  C,  and  Boondbrook  route  trains  run  Chicago  and  Cin'ti, 
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IT.  Y.,  without  change.  Goapons  should  read  Balto.,  Phila., 
Boundbrook  B.  IL>  Phila.  and  Beading  B.  B.,  Phila.  and  Bound- 
brook  Central  B.  B.,  New  Jersey,  Boundbrook,  N.  Y.  Until  you 
get  them  on,  continue  sales  Penn.  B.  B.,  tickets  by  B.  and  0^ 
reporting*  entire  proportion  east  Baltimore  to  B.  and  0.;  we  are 
exchanging,  and  will  protect.    Answer. 

L.  M.  OouL" 

On  the  7th  day  of  December,  1880,  the  Wabash  company,  at 
Omaha,  sold  appellee,  who  had  no  notice  of  the  action  of  appellant, 
a  coupon  ticket  from  Omaha  to  New  York,  reading  via  Baltimore 
and  Ohio  and  appellant's  line,  for  the  sum  of  $38.05,  which  was 
paid.  Appellee  left  Omaha  on  the  7th  day  of  December;  arrived 
at  Washington  on  the  9th;  he  remained  there  a  few  days,  and  then 
resumed  his  journey;  reached  Philadelphia  on  the  16th,  where  he 
took  passage  in  appellant's  cars  for  New  York.  When  the  con- 
ductor came  into  the  car  in  which  appellee  had  taken  passage,  his 
ticket  purchased  at  Omaha  was  presented,  and  refused.  The  con- 
ductor  notified  appellee  that  the  ticket  was  not  good  on  that  road, 
and  demanded  fare,  which  appellee  refused  to  pay.  The  train  was 
stopped  at  Tacona,  a  regular  station,  and  appellee  requested  to 
leave  the  train,  which  he  refused  to  do.  The  conductor  then  put 
him  off,  using  such  force  as  seemed  necessary  for  that  purpose. 

[Omitting  a  minor  question.] 

But  the  instructions  in  regard  to  the  measure  of  damages  pre- 
sent a  more  serious  question.  In  regard  to  the  damages,  the  court 
in  substance,  directed  the  jury  that  the  plaintiff  was  entitled  to  re- 
cover compensation  for  loss  of  time,  or  actual  pecuniary  loss,  as  the 
result  of  being  forcibly  ejected  from  the  train  ;  also  such  sum  as 
will  compensate  for  injuries  to  the  person  resulting  from  being  for- 
cibly ejected  from  the  train  and  for  bodily  pain.  The  conductor 
had  been  ordered  by  his  superiors  not  to  receive  a  ticket  for  fare 
over  the  road  like  the  one  presented  by  appellee,  and  when,  in  tho 
discharge  of  his  duty  as  conductor,  he  called  upon  appellee  for  fare, 
and  the  ticket  was  presented,  he  notified  appellee  that  he  could  not 
receive  the  ticket,  and  at  the  same  time  informed  him  that  he  must 
pay  fare  to  New  York.  This,  appellee  refused  to  do,  and  then  tho 
conductor  notified  him  that  he  must  pay  the  regular  fare  or  leave 
the  train.  Appellee  refused  to  pay  or  leave  the  car,  and  the  con- 
ductor stopped  the  train  at  a  regular  station  and  put  appellee  off 
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by  force,  but  it  does  not  appear  that  more  force  was  used  than  was 
necessary.  This  was,  in  substance,  the  transaction*  If  it  be  true 
that  appellee,  by  virtue  of  his  ticket,  was  entitled  to  be  carried  over 
appellant's  road,  the  question  presented  is,  whether  he  can  recover 
damages  for  being  forcibly  expelled  from  the  train,  or  was  it  his 
duty,  when  notified  by  the  conductor  that  he  would  not  receive  the 
ticket,  to  pay  his  fare  under  protest,  or  leave  the  train  and  hold  the 
company  responsible  for  the  expulsion,  without  compelling  the  coiv 
ductor  to  resort  to  force.  Had  appellee  paid  the  fare  demanded, 
he  might  have  sued  tlie  company  and  recovered  for  a  breach  of  the 
contract.  Had  he  left  the  train  when  the  conductor  refused  to 
receive  the  ticket  and  ordered  him  to  leave,  he  might  have  sued  and 
recovered  for  all  damages  sustained  in  consequence  of  the  act  of 
the  conductor  expelling  him  from  the  train ;  but  can  he  recover 
for  the  force  used  by  the  conductor,  which  he  by  his  own  act 
induced  the  conductor  to  resort  to  in  order  to  put  him  off  the 
train? 

A  question  similar  in  principle  to  the  one  involved  in  this  case 
arose  in  Chicago,  Burlingion  S  Quiney  Bailroad  Co.  v.  Griffin,  68 
HI.  499,  and  it  was  there  said  :  ''  If  a  passenger  pays  his  fare  to  a 
certain  station,  and  the  ticket  agent  inadverdently  gives  him  a  ticket 
to  an  intermediate  station,  the  demand  of  a  fare  a  second  time  by 
the  conductor  will  be  a  breach  of  the  implied  contract  on  the  part 
of  the  company  to  carry  him  to  the  proper  station.  By  paying  on 
such  demand,  his  action  will  be  as  complete  as  if  he  resists  the  de- 
mand and  suffers  himself  to  be  ejected,  and  his  ejection  in  such  case 
will  add  nothing  to  his  cause  of  action.  It  is  his  duty  to  pay  the 
fare  demanded,  and  if  the  company  fails  to  make  suitable  reparation 
for  the  indignity,  he  can  maintain  his  appropriate  action.''  In  PuU- 
man  Palace  Car  Co.  v.  Reed,  75  111.  125;  8.  c,  20  Am.  Bep.  232, 
Beed  had  purchased  a  ticket  for  a  particular  berth  in  a  sleeping  car, 
and  had  lost  it  after  entering  the  car.  He  refused  to  pay  a  second 
time,  and  was  forcibly  expelled,  after  producing  proof  that  he  had 
purchased  a  ticket  for  a  berth.  A  verdict  of  $3,000  was  held  to  be 
excessive,  and  it  was  also  held  that  the  plaintiff  was  only  entitled  to 
recover  the  price  paid  for  the  ticket,  and  reasonable  compensation 
for  the  trouble  and  inconvenience  he  suffered  by  being  deprived  of 
a  berth  in  the  sleeping  car.  See  also  ffallr.  Memphis  £  (^arleetan 
JtaOroad  Co.,  15  Fed.  Sep.  57. 

In  the  case  first  cited,  it  was  ezpresBly:  held  by  this  court  that 
Vol.  LIV  —  81 
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where  the  passenger  paid  on  demand  of  the  conductor,  his  action 
will  be  as  complete  as  if  he  resists  and  suffers  himself  to  be  ejected, 
and  his  ejection  in  such  case  will  add  nothing  to  his  cause  of  action. 
We  entertain  no  donbt  that  appellee  was  entitled  to  recoYer  the 
amount  of  the  cost  of  a  ticket  from  the  place  he  was  ejected  from 
the  cars  to  New  York.  He  was  also  entitled  to  recover  such  dam- 
ages as  he  sustained  on  account  of  the  delay  occasioned  by  the  ex- 
pulsion, and  all  additional  expense  necessarily  occasioned  thereby,  as 
well  as  reasonable  damages  for  the  indignity  in  being  expelled  from 
the  train ;  but  we  perceiye  no  ground  upon  which  he  can  recover  for 
personal  injuries  received,  unless  the  expulsion  was  malicious  or 
wanton.  When  the  conductor  demanded  that  appellee  should  pay 
fare  or  leave  the  train,  he  would  have  been  justified  in  refusing  to 
pay  fare,  and  in  leaving  the  train  on  the  command  of  the  conduc- 
tor, and  had  he  done  so  he  would  have  received  no  personal  injuries, 
and  might  then  have  brought  his  action  and  recovered,  as  before 
stated ;  but  when  he  refused  to  leave  the  train,  and  thus  compelled 
the  conductor  to  resort  to  force,  he  cannot  recover  for  an  injary 
which  he  voluntarily  brought  upon  himself.  The  conductor  was 
ordered  by  his  superior  not  to  receive  a  ticket  like  the  one  presented. 
This  order  he  was  bound  to  obey,  and  so  far  as  appears  he  acted  in 
good  faith,  and  when  appellee  was  notified  by  the  conductor  that 
his  ticket  was  not  good,  and  would  not  be  received,  it  was  his  duty 
to  leave  the  train  in  a  peaceable  manner  and  hold  the  company 
responsible  for  the  consequences,  rather  than  resist  or  undertake  to 
retain  his  place  on  the  train  by  force.  A  train  crowded  with  pas- 
sengers— often  women  and  children  —  is  no  place  for  a  quarrel  or 
a  fight  between  a  conductor  and  a  passenger,  and  it  would  be  un* 
wise,  and  dangerous  to  the  travelling  public,  to  adopt  any  rule  which 
might  encourage  a  resort  to  violence  on  a  train  of  cars.  The  con- 
ductor must  have  the  supervision  and  control  of  his  train,  and  a 
demand  on  his  part  for  fare  should  be  obeyed,  or  the  passenger 
should  in  a  peaceable  maimer  leave  the  train,  and  seek  redress  in 
the  courts,  where  he  will  find  a  complete  remedy  for  every  indigni^ 
offered,  and  for  all  damages  sustained. 

The  instructions  in  reference  to  the  damages  we  regard  errone- 
ous, and  for  this  error  the  judgment  will  be  reversed  and  the  cauat 
remanded. 

Judgment  rwersed, 

MuLKBT,  J.,  dissenting. 
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NoTS  BT  THR  REPORTER.— To  the  samo  effect  Towntend  ▼.  N.  T.  Cent,  R. 
Oo.,  66  N.  Y.  395;  s.  c,  15  Am.  Bep.  419. 

The  case  of  Lake  Shore,  etc.,  Ry,  Go,  ▼.  Pierce,  47  Hich.  277,  is  exactly  in 
point  and  in  hannony  with  the  principal  case.    The  court  said: 

"  But  this  did  not  necessarfly  give  him  a  right  to  remain  on  the  train  after 
he  liad  heen  told  it  would  not  stop  at  Batavia.  Whatever  remedy  he  may 
liave  against  the  company  for  its  breach  of  contract,  he  had  no  right  to 
determine  for  himself  on  what  train  he  woold  trayel.  The  business  of  rail- 
roads  can  only  be  carried  on  safely  by  having  regularity.  If  trains  are 
arranged  in  a  certain  way,  and  their  time  fixed  with  regard  to  limited 
stoppages,  a  conductor  would  never  be  safe,  if  he  were  bound  at  his  peril  to 
ascertain  from  any  mere  stranger  the  existence  of  an  agreement  by  the 
company  to  change  the  arrangement  and  stop  at  an  unusual  place.  A  passen- 
ger cannot  compel  a  conductor  to  deviate  from  his  appointed  scheme,  and  if 
truly  informed  concerning  the  rule  as  to  stoppages,  he  is  bound  to  conform 
his  own  movements  to  it,  and  seek  redress  in  some  other  way.  Eveiy  one  ia 
bound  to  know  that  the  conductor  is  not  invested  with  general  power  to  nu 
his  train  as  he  pleases,  and  that  so  far  as  he  is  concerned,  trains  must  confoim 
to  the  schedule. 

"  Pierce  ought  to  have  left  the  train  at  Bronson,  and  then  if  not  furnished 
with  passage  to  Batavia,  the  expense  of  a  proper  element  of  damages  in 
addition  to  such,  if  any,  as  were  occasioned  by  the  failure  to  take  him  through 
on  the  train  which  he  was  told  he  could  take,  and  the  consequent  delay.  He 
ought  to  have  known  that  if  he  persisted  in  remaining  on  the  train  the  con- 
ductor would  probably  remove  him,  and  such  a  removal  was  not  a  distinct 
wrong  in  itself,  because  after  leaving  Bronson  he  was  wrongfully  on  the 
train.  He  >could  recover  no  damages  unless  for  some  unlawful  violence 
beyond  the  necessities  of  the  removal,  because  it  was  lawful  to  take  such 
steps  as  were  necessary  to  remove  and  keep  him  removed  from  the  train.  He 
cannot  complidn  of  an  indigni^  which  it  was  his  dn^  to  avoid  incurring,  and 
wldch  he  was  bound  to  expect." 


St.  Louis  Natiostal  Stock  Yards  r.  Wiogihs  Pisbt  Ooxfavt. 

SUOute  offraudi^Ucenee — pari  perfermanee. 

A  mere  oral  license  to  construct  a  railway  track  over  the  land  of  another,  as 
distinguished  from  an  oral  agreement  of  sale  of  the  right  of  way,  cannot  be 
enforced  in  equity,  even  after  the  expendituro  of  a  large  anm  of  money  in 
constructing  the  road  on  the  fidth  of  it. 


B 


ILL  for  oonveyance  and  injunction.    The  opinion  states  the 
facts.    The  defendant  had  judgment  below. 
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John  B.  Bowman,  A.  &  Wilderman  and  JZ.  F.  Winffote,  for 
appellant 

Charles  W.  Thomas,  for  appellee. 

Sheldon,  J.  The  arrangement  under  which  the  emhankmenfe 
and  railroad  track  in  question  were  constmcted,  was  made  with  S. 
G.  Clubb,  the  stiperintendent  of  the  Wiggins  Ferry  Company. 
Question  is  made  as  to  what  was  the  character  of  that  arrangement, 
it  being  contended  on  the  side  of  the  appellant  that  it  was  a  con- 
tract of  sale  of  the  right  of  way.  But  that  we  do  not  regard  as 
now  an  open  question,  under  the  decision  of  this  court  in  the 
action  of  forcible  detainer  referred  to  in  the  bill  which  was  brought 
by  the  ferry  company  against  the  appellant,  wherein  it  recoyered 
judgment  for  the  possession  of  this  railroad  track,  and  which  came 
before  this  court  on  appeal  from  the  Appellate  Court  for  the  fourth 
district  See  8L  Louis  National  Sioeh  Yards  v.  Wiggins  Fsrry 
Co.,  102  m.  514.  We  there  held  that  it  was  a  controverted 
question  of  fact  in  the  case  before  the  Api>ellate  Court,  whether 
such  agreement  was  a  contract  of  sale  of  the  right  of  way,  or  but 
a  mere  license,  and  that  it  must  be  taken  that  that  court  had 
determined  it  to  be  a  license,  which  was  a  finding  of  fact  that  was 
conclusive  upon  the  Supreme  Court,  and  leaving  as  the  only 
question  for  its  decision,  whether  the  ferry  company  was  estopped 
j^m  revoking  the  license,  and  if  so  whether  the  estoppel  could  be 
made  available  in  the  action  at  law.  Only  the  latter  branch  of 
the  question  was  decided,  that  such  an  estoppel  could  not  be 
availed  of  in  an  action  of  law,  but  only  in  a  suit  in  equity,  and  the 
judgment  was  affirmed  without  in  any  way  passing  upon  whether 
there  was  such  an  estoppel  in  this  case  or  not  We  must  take  it 
then  as  an  adjudicated  fact  not  liable  to  be  controverted  again, 
that  there  was  here  but  a  mere  license  to  construct  this  railroad 
track,  and  the  question  presented  for  determination  is,  whether 
under  the  circumstances  of  this  case,  after  the  execution  of  the 
license  by  the  construction  of  the  railway  track  at  a  considerable 
expenditure  of  money,  the  ferry  company  is  estopped  from  revoking 
the  license. 

The  proofs  show  that  the  railway  track  in  question  was  con* 
structed  in  pursuance  of  an  arrangement  made  with  S.  C.  Clubb, 
the  superintendent  of  the  Wiggins  Perry  Company,  in  the  manner 
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and  at  the  cost  as  stated  in  the  bill;  that  Glubb  had  no  authority 
to  execute  any  agreement  or  writing  pertaining  to  the  ferry 
company's  real  estate,  but  in  all  cases  where  there  were  deeds  or 
leases  to  be  executed,  they  were  executed  by  the  president  and 
secMretary  of  the  company  under  its  seal;  that  appellant  first  made 
survey  of  a  line  for  the  track,  which  was  not  satisfactory  to  Clubb, 
and  at  his  instance  the  line  was  changed  to  meet  his  approval,  and 
so  as  to  run  about  two  hundred  and  fifty  feet  north  of  and  parallel 
with  Stock  Yard  avenue.  The  track  was  built  upon  an  embank- 
ment, which  at  first  was  made  only  three  feet  high,  but  the  next 
year  or  the  year  after  was  raised  three  feet  higher  because  of  danger 
from  overflow.  The  track  was  first  laid  with  iron  rails,  and  was 
afterward  relaid  with  steel  rails.  The  track  was  put  down  as  a 
permanent  track  and  well  built,  with  a  permanent  bridge  across 
Cahokia  creek.  On  May  6,  1875,  prior  to  the  making  of  this 
arrangement  with  Glubb,  he  signed  as  superintendent,  a  writing 
giving  anthority  to  appellant  to  construct  a  sewer  from  its  stock 
yards,  across  the  land  of  the  Wiggins  Ferry  Company,  to  the 
Mississippi  river.  On  May  24,  1878,  the  Wiggins  Feny  Company, 
by  its  deed,  executed  in  its  behalf  by  S.  C.  Clubb,  its  president, 
under  its  corporate  seal,  and  attested  by  its  secretary,  conveyed  to 
the  Wabash  railway  company  a  strip  of  land  one  foot  wide,  in 
bounding  which  it  was  described  as  extending  from  the  south  line 
of  the  town  of  Brooklyn,  southwardly,  'Ho  a  line  thirty  feet  north- 
wardly from  and  parallel  to  the  center  line  of  a  railroad  track, 
defined  on  the  plat  hereto  attached  as  stock  yard  company's  track 
to  stock  yards."  That  named  track  is  the  connecting  track  located 
on  the  land  in  dispute. 

It  appears  that  at  the  time  of  the  giving  of  the  license  by  Clubb, 
(June  19,  1875),  appellant  was  in  negotiation  with  the  Connecticut 
Land  Company,  which  owned  United  States  survey  626,  for  aright 
of  way  sixty  feet  wide  over  that  survey,  south  of  Stock  Yard 
avenue,  which  negotiation  had  proceeded  to  the  setting  of  a  price 
by  the  company  upon  the  land,  which  appellant  was  considering, 
and  the  connections  at  tlie  other  end,  and  that  survey  626  was  all 
sold  to  railroad  companies  other  than  named  in  the  bill  prior  to 
1880,  and  subsequent  to  June  19,  1875. 

The  evidence  on  the  part  of  appellant  tends  to  show  that  in  giv- 
ing  the  license  there  was  in  view  the  benefit  of  the  connecting  track 
to  the  ferry  company  in  having  lots  of  two  hundred  and  fifty  feet 
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in  depth  ninning  back  from  Stock  Yard  avenue  to  the  track,  which 
might  be  valnable  for  manufacturing  purpoaes.  The  embankment 
and  connecting  railway  track  were  constructed,  at  a  considerable 
cost,  upon  the  faith  of  the  license  from  Olubb,  and  although  he  was 
without  authority  to  dispose  of  the  ferry  company's  lands,  it  must 
be  taken  under  the  proofs  that  the  track  was  constructed  and  opera- 
ted with  the  knowledge  and  acquiescence  of  the  company,  and  there 
is  eyidence  tending  to  show  that  anticipated  benefit  to  the  ferry 
company's  land,  from  having  lots  to  abut  on  the  connecting  track, 
somewhat  entered  into  the  consideration  for  giving  the  license* 
The  circumstances  might  well,  under  the  decisions  of  some  courts, 
constitute  an  estoppel  tn  pats  against  the  revocation  of  the  license, 
on  the  ground  that  to  revoke  it  would  be  a  fraud,  after  such  an 
expenditure  of  money  upon  the  faith  of  the  license,  and  there  would 
be  compelled  specific  performance,  by  deed  of  the  right  of  user,  as 
of  a  contract  in  part  executed.  But  there  was  a  contrary  rule 
established  in  this  State  in  the  case  of  Woodward  v.  Seelsy,  II  TEL 
157;  8.  c,  50  Am.  Dea  445,  where  it  was  decided  that  a  license 
coupled  with  an  interest  in  land  must  be  in  writing;  that  a  license 
perpetually  to  overflow  one^s  land  would  create  an  interest  in  the 
land,  and  the  license  could  not  be  granted  by  parol;  that  a  court  of 
equity  would  not  enforce  a  parol  license  to  overflow  the  lands  of  the 
licenser,  even  in  favor  of  a  party  who  had  acted  in  good  faith  upon 
the  parol  license,  and  made  valuable  improvements  upon  his  own 
land,  which  would  become  worthless  if  the  license  was  revoked. 
That  was  the  case  where  an  upper  proprietor  had  induced  another 
party  to  purchase  a  water  privilege  immediately  below,  and  improve 
it  by  the  erection  of  a  mill,  at  a  cost  of  some  $5,000,  upon  a  parol 
promise  that  he  might  overflow  the  land  of  the  upper  proprietor. 
After  the  purchase  of  the  land  and  erection  of  the  mill  below,  the 
licenser  revoked  the  parol  license,  and  he  was  sustained,  in  equity, 
in  so  doing,  although  the  lower  mill  was  worthless  without  the  priv« 
ilege  of  overflow.  It  was  admitted  there  was  a  conflict  in  the 
authorities,  and  after  a  review  of  them  to  quite  an  extent,  the  court 
arrived  at  the  decision  it  did,  as  upon  principle.  It  was  there  said: 
''  It  makes  no  difference  that  the  complainants  may  have  acted  upon 
the  parol  license,  and  erected  valuable  buildings,  which  will  become 
worthless  in  case  the  license  is  revoked,  before  acting  so  impru- 
dently they  should  have  acquired  permission  by  deed  to  overflow  the 
land  of  the  defendants.     Nor  can  the  complainants  call  upon  a 
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eonrt  of  equity  to  enforce  the  licenise  upon  the  ground  that  they 
haT6  made  YaliiabIe*improyementB,  and  expended  their  money,  rely- 
ing in  good  faith  upon  it''  It  was  thought  not  to  be  like  the  case 
of  a  parol  purchase  of  land,  where,  upon  part  performance,  a  court 
of  equity  will  depart  from  the  statute  of  frauds,  and  compel  the 
Tendor  who  has  received  the  purchase-money  to  make  a  title  to  the 
land;  that  to  enforce  the  license  there  would  be  a  still  further 
departure  from  the  statute,  by  extending  a  doctrine  originally  of 
doubtful  propriety. 

Rus^M  V.  Hubbard^  59  IlL  335,  where  an  owner  had  given  verbal 
permission  to  use  the  brick  wall  of  his  house  for  the  purpose  of 
attaching  thereto  a  new  brick  building  to  be  erected  on  the  line  of 
an  adjacent  lot,  and  the  new  house  was  built  of  brick  and  attached 
to  the  wall  of  the  other,  as  permitted,  and  it  was  held  the  party 
giving  the  license  was  estopped  from  its  revocation  by  reason  of  its 
being  executed,  seems  somewhat  at  variance  with  Woodward  v.  Sedy^ 
but  does  not  profess  to  overrule  or  question  it.  In  Kamphouse  v. 
Oaffner,  73  111.  453,  we  said  Rtiuett  v.  Hubbard  must  either  be 
limited  to  cases  of  party  wall,  or  be  considered  as  overruled;  and 
in  Forbes  v.  Bahnfeifor,  74  111.  183,  it  is  rather  intimated  that 
RussM  V.  Hubbard  is  to  be  limited  to  the  particular  facts  of  that 
case.  Woodward  v.  Sedy  has  never  been  overruled  or  directly  ques- 
tioned by  this  court,  that  we  are  aware  of,  and  we  think  it  must 
govern  this  case.  It  has  stood  so  long  as  the  rule  in  tins  State  that 
we  are  disposed  to  adhere  to  it,  without  entering  upon  considera- 
tion of  whether  or  not  it  might  be  the  proper  one  to  adopt  were 
the  question  now  an  original  one  before  this  court. 

The  judgment  of  the  Appellate  Oourt  will  be  affirmed. 

Judgment  affirmed. 

Walkxb,  Diokxt  and  Oraio,  JJ.,  dissenting. 


OK   APPLICATIOK  FOB  BBHEARINO. 

MuLKEY,  J.  After  a  very  careful  reconsideration  of  this  case  a 
majority  of  the  court  adhere  to  the  conclusion  reached  upon  the 
former  hearing,  as  expressed  in  the  opinion  already  filed  in  it. 

The  case  of  Woodward  v.  Seely,  11  111.  157;  s.  c,  50  Am.  Dec. 
445,  cannot  be  distinguished  from  the  present  one,  and  the  authority 
of  that  case,  standing,  as  it  does,  in  line  with  the  decided  weight  of 
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authority,  has  been  too  long  recognized  by  this  court  as  a  correct 
exposition  of  the  law  upon  the  question  involved,  to  be  now  over- 
ruled without  any  special  reason  for  doing  so.  A  contrary  conclu- 
sion cannot  be  placed  upon  any  grounds,  however  plausible,  which 
are  not  fully  met  by  the  Woodward-Seely  case,  and  many  others 
adopting  the  same  view  of  the  law.  Moreover,  the  conclusion 
reached  is  m  harmony  with  other  well  settled  principles  of  law. 
The  contrary  view  is  not.  The  right  to  build  a  railroad  track  and 
operate  it  upon  the  land  of  another  ia  an  interest  m  land  which  can 
only  pass  by  grant,  and  an  agreement  to  convey  such  a  right,  if  not 
in  writing,  is  clearly  within  the  statute  of  frauds.  If  however  a 
party,  verbally  contracting  for  such  right,  enters  upon  the  land  and 
expends  money  in  building  the  track,  upon  the  faith  of  the  owner's 
verbal  promise  to  convey,  and  he  otherwise  performs  or  offers  to 
perform  his  part  of  the  agreement,  such  performance  or  partial  per- 
formance will,  as  in  other  cases,  take  the  case  out  of  the  statute, 
and  a  court  of  equity  will  decree  a  specific  performance  of  the 
agreement;  but  in  this  case  we  start  out  with  the  proposition  con- 
ceded there  was  neither  a  conveyance  nor  a  promise  to  convey. 
Specific  performance,  as  an  equitable  remedy,  by  its  very  terms 
presupposes  the  existence  of  a  contract  between  those  through 
whom  they  claim,  for  it  were  absurd  to  talk  of  the  specific  perform- 
ance  of  an  agreement  that  has  no  existence.  In  the  case  before  us 
it  has  been  solemnly  adjudicated  that  the  railroad  track  in  question 
was  not  constructed  under  any  contract,  promise  or  agreement  on 
the  part  of  the  Wiggins  Ferry  Company  to  convey  the  right  of  way 
to  the  appellant,  and  that  in  building  the  track  the  latter  was  act- 
mg  under  a  mere  license.  It  follows  therefore  that  so  much  of 
appellant's  argument  as  is  based  upon  the  assumption  there  was 
such  an  agreement,  is  not  warranted  by  the  record,  and  as  this 
assumption  has  no  foundation  in  fact,  the  argument  based  upon  it 
must  necessarily  fail. 

The  only  material  question  in  this  suit  not  settled  by  the  former 
case  between  the  parties  (reported  in  102  111.  514)  is,  whether  con- 
ceding, as  we  must,  appellant  entered  appellee's  premises  and  built 
the  track  in  question  under  a  mere  parol  license  from  the  Wiggins 
Ferry  Company,  the  latter  has  at  any  time  been  guilty  of  such  con- 
duct as  to  estop  it  from  asserting  its  right  to  the  possession  of  the 
land  upon  which  the  track  is  built.  If  any  such  estoppel  exists,  it 
li  what  is  known  as  an  estoppel  in  pais,  and  consists  in  appellee 
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having  said  or  done  something  whereby  appellant  has  been  misled 
to  its  injury  if  the  license  is  revoked.  Now,  it  is  clear  that  outside 
of  the  fact  of  revoking  the  license  there  is  no  ground  for  the  claim 
that  appellant  has  in  any  way  been  deceived  or  misled  by  appellee. 
Permission  was  given  to  build  the  track  at  the  place  it  was  built, 
and  it  was  probably  built  about  as  both  parties  supposed  it  would  be. 
.  No  deception  was  practiced,  so  far  as  we  can  perceive,  by  either  of 
the  parties,  and  none  has  been  suggested.  It  was  a  plain,  common 
business  transaction.  No  compensation  on  the  one  hand  was  asked 
for  the  right  of  way,  nor  was  any  guaranty  asked  on  the  other  side 
as  to  the  length  of  time  this  right  of  way  should  be  enjoyed. 
Probably  both  parties  supposed  the  operation  of  the  road  would  be 
mutually  beneficial,  and  that  that  would  be  ample  security  against 
appellee  revoking  the  license  on  the  one  hand,  and  against  appellant 
removing  its  track  on  the  other.  If  appellant  saw  proper,  as  it  did, 
to  enter  upon  appellee's  land  and  spend  money  m  constructing  its 
track,  upon  a  mere  parol  license,  which  as  matter  of  law  it  is  con- 
clusively presumed  to  have  known  was  revocable  at  the  pleasure  of 
appellee,  it  was  its  own  folly.  The  case  in  this  respect  does  not 
differ  in  principle  from  any  other  where  the  licensee  has  expended 
money  in  connection  with  his  entry  upon  land  of  the  licenser. 
Indeed  this  most  generally  occurs.  Suppose  under  the  circum- 
stances, appellant  had  concluded  it  was  to  its  interest  to  take  up 
the  track  altogether,  it  unquestionably  would  have  had  the  fight 
to  do  so,  however  much  appellee  may  have  been  injured  in  conse- 
quence of  it.  On  principle  it  would  seem  there  ought  to  be  some 
mutuality  in  this  respect.  The  only  thing  about  which  appellant 
can  have  the  slightest  pretense  for  the  charge  that  it  has  been  mis- 
led to  its  injury,  is  the  bare  fact  that  appellee  has  exercised  the 
right  of  revocation,  when  it  was  perhaps,  thought  it  never  would. 
It  is  hardly  accurate,  under  the  circumstances,  to  say  appellant  was 
misled,  for  unless  the  mere  grant  of  the  license  to  build  the  track 
was  an  implied  undertaking  to  never  exercise  the  right  of  revoca- 
tion, appellant  was  not  warranted  in  assuming  appellee  would  never 
exercise  such  right,  and  if  appellant's  expectations  in  this  respect 
have  not  been  realized,  it  was  simply  disappointed,  rather  than 
deceived,  by  the  revocation.  To  say  that  the  license  is  irrevocable 
because  the  thing  permitted  to  be  done  necessarily  involved  the 
expenditure  of  money,  would  be  going  beyond  the  most  extreme 
views  on  the  subject,  and  make  most  licenses  irrevocable.  The 
Vol.  LI V  —  32 
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pmctioal  effect  of  such  a  doctrine  would  be  to  make  most  licenaet 
oonveyances  of  an  interest  in  land  by  mere  estoppel  in  pats. 
Ultra  as  this  view  manifestly  is,  if  we  stop  short  of  it  the  present 
appeal  cannot  be  maintained.  Such  a  decision  would  establish  the- 
rule  that  all  licenses  founded  upon  a  valuable  consideration^  or  nec- 
essarily involying  the  expenditure  of  money,  would  be  irrevocable, 
which  would  practically  destroy  the  distinction  between  a  license 
and  a  grant  To  go  to  this  extent  would  be  to  overrule  all  this 
court  has  ever  said  on  the  subject,  and  place  it  in  direct  antagomsm 
with  the  overwhelming  ounent  of  authority.  This  we  are  not 
IHepared  to  d(k 
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DISTRICT  OF  COLUMBIA. 


WAAHuufov  Bbvbhoial  BvDowMmiT  AflooGuxmr  t«  Wooik 

f|]lMlwy,ia.) 

An  liiBimiioe  on  the  life  of  a  husband  was  payable  to  his  wife  or  her  legal 
lepresentatiTes.  The  husband  paid  the  premiums,  and  he  had  the  right  to 
ehange  the  Iwnefldary  by  consent  of  the  insurers.  The  wife  died,  and  sub- 
sequently the  husband.  Jffeid,  that  the  insurance  money  belonged  to  the 
husband's  estate.    {Sae  noU,  p.  255.) 


B 


ILL  to  determine  rights  to  insuranoe  money.    The  cpinioii 
states  the  easel 


/•  J.  Johnson  and  B.  F.  Leighion,  tor  Jones'  administnitori 

Edwards  S  Barnes,  for  appellant. 

Wtlib,  J.  This  is  a  bill  of  interpleader  brought  by  the  com- 
plainant against  two  parties  for  the  purpose  of  having  the  court 
decide  to  which  of  the  two  a  certain  fund  belongs.  In  1878 
Daniel  Spaulding  Jones  became  a  member  of  the  Washington 
Beneficial  Endowment  Association  of  the  District  of  Columbia^ 
paid  his  fee  of  initiation  and  bound  himself  to  pay  any  dues  that 
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might  be  assessed  upou  him  afterward  for  the  purpose  of  meetipg 
the  necessities  of  the  compauiy. 

This  Beneficial  Endowment  Association  is  a  life  insurance 
company  on  the  mutual  plan.  The  members  contribute  so  much 
on  joining,  and  when  one  dies  his  estate  is  entitled  to  a  certain 
fund  to  be  paid  by  the  society,  and  there  is  an  assessment  made 
upon  the  members  for  the  purpose  of  making  up  that  fund.  Every 
man  who  becomes  a  member  of  the  association,  besides  paying  his 
initiation  dues  is  liable  to  these  calls  on  the  death  of  his  associates, 
and  when  he  dies  the  other  contributors  make  up  the  amount  due 
to  his  estate. 

The  certificate  of  membership  recites  as  follows: 

*'  In  consideration  of  the  representations  made  to  the  Association 
m  said  application  and  the  agreement  and  the  conditions  above  set 
forth,  all  of  which  are  hereby  accepted  and  made  part  of  this  con- 
tract, and  in  further  consideration  of  the  sum  of  five  dollars  in 
cash,  and  a  note  for  eight  dollars,  receipt  for  which  is  hereby 
acknowledged,  the  Washington  Beneficial  Endowment  Associa- 
tion hereby  agrees  with  the  said  Daniel  S.  Jones  to  pay,  unless  the 
beneficiary  be  changed  as  hereinafter  provided,  to  Katie  Wood 
Jones,  or  her  legal  representatives,  the  sum  of  five  hundred  dollars 
within  sixty  days  after  satisfactory-  proof  of  the  death  of  said 
Daniel  S.  Jones  has  been  received  and  accepted  by  this  Association 
provided,  etc." 

''  It  IS  further  agreed  that  no  change  in  the  beneficiary  named 
herem,  nor  assignment  of  this  certificate,  can  be  made  without  the 
consent  of  the  board  of  trustees  of  said  association,  and  under  such 
conditions  as  they  may  prescribe." 

Kate  Wood  Jones  was  the  wife  of  Daniel  Spaulding  Jones.  The 
contract  however  was  made  with  the  latter.  The  trust  was  to  pay 
to  Kate  Wood  Jones,  the  wife,  or  to  her  legal  representatives,  the 
amount  of  $500  within  sixty  days  after  the  death  of  Daniel  S.  Jones. 
It  is  a  trust  then  in  the  Beneficial  Endowment  Association  declared 
by  the  husband  for  the  use  of  his  wife,  he  paying  all  the  considera- 
tion, and  the  contract  was  with  him  and  not  with  her.  The  con- 
tract contained  a  provision  that  with  the  consent  of  the  society  he 
might  change  at  any  time  the  beneficiary.  He  had  a  right  to  revoke 
the  interest  of  his  wife  and  name  somebody  else  as  the  beneficiary. 
So  that  the  contract  was  with  him  and  constantly  within  his  power 
to  change  in  that  respect. 
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Jones'  wife  died  about  two  years  before  he  did^  and  her  legal 
representatives  claim  the  $500  because  the  language  of  the  contract 
was  that  the  money  was  to  be  paid  to  her  or  her  legal  repre- 
sentatives. 

li  there  was  no  question'  of  the  legal  representatives  there  could 
be  no  doubt  at  all  that  this  would  be  a  failure  of  the  trust,  and 
therefore  it  would  be  an  ^nd  of  it.  The  resulting  trust  would  take 
place  in  favor  of  Mr.  Jones'  estate.  At  section  1200  of  Story 
Equity  Jurisprudence,  that  doctrine  is  laid  down,  and  it  is  a  well- 
established  doctrine  both  as  to  real  and  personal  estate  as  to  deeds 
and  as  to  wills.  When  the  object  of  the  trust  fails,  there  is  a  result- 
ing trust  to  the  grantor.  Mrs.  Jones  dying,  it  failed  as  to  her,  and 
the  question  is  whether  her  legal  representatives  are  in  any  better 
situation  than  she  was. 

In  the  analogous  case  of  a  lapsed  legacy,  the  rule  laid  down  in 
the  books  is  this,  as  I  shall  read  from  the  first  volume  of  Roper 
Legacies,  page  466: 

*'  The  well-established  rule  respecting  lapse  through  the  death 
of  the  legatee  in  the  testator's  life-time,  in  cases  not  affected  by  the 
above  statute  will  not  be  varied  by  the  bequest  being  made  to  the 
legatee,  his  executors  or  administrators.  For  such  words  are  of 
no  importance,  inasmuch  as  those  persons  would  have  taken  the 
legacy  in  succession  and  by  representation,  if  it  had  been  vested  iu 
the  legatee,  whether  expressly  named  by  the  testator  or  not;  but 
since  the  legatee's  death  before  the  testator  prevented  his  ever 
talcing  any  interest  in  the  bequest,  it  follows  that  his  executors  or 
administrators  can  by  no  possibility  make  a  title  to  that  which  never 
rested  in  the  testator.  This  is  the  principle  of  the  rule,  which 
equally  applies  to  devisees  of  real  as  to  bequests  of  personal  estate; 
80  that  if  lands  were  devised  to  A.  and  his  heirs,  and  he  died  before 
the  devisor,  leaving  an  heir  living  at  the  death  of  the  testator,  the 
heir  conid  not  make  a  title  to  the  estate,  because  he  was  intended 
to  take  it  in  succession  as  representative  of  the  devisee,  but  which 
was  impossible  from  the  accident  of  the  latter  dying  before  the 
devisor." 

Further,  on  the  same  subject,  on  page  467,  the  text  says: 

**  Since  then  a  legacy  to  A.,  his  executors  and  administrators, 
wfll  as  we  have  seen,  lapse  by  his  death  before  the  testator,  so  will 
a  legacy  given  to  A.  and  his  personal  representatives;  for  in  each 
case  the  additional  words  are  unnecessary  and  merely  express  what 
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the  law  would  have  directed  if  the  testator  had  been  silent  on  the 
subject,  Tiz^  that  if  A.  surrive  the  testator  (an  event  which  the 
gift  implies,  since  no  testator  could  be  supposed  to  mean  to  give  to 
any  but  those  persons  who  shall  sunriyo  him),  and  afterward  die 
before  the  legacy  becomes  payable,  his  personal  representative  shall 
receive  it.  Hence  it  appears  that  the  mere  naming  of  the  execntors, 
administrators,  or  personal  representatives  of  A.  is  not  inconsistent 
with  the  rule  before  mentioned  respecting  the  lapse  of  legacies,  and 
does  not  unequivocally  show  the  testator's  intention  to  substitute 
those  persons  in  the  place  of  A.  in  the  event  of  A.'s  death  before 
him/' 

As  this  is  a  trust,  it  is  to  be  construed  according  to  the  circum- 
stances surrounding  the  case.  If  a  man  buy  a  piece  of  land  or  other 
property  and  takes  the  title  in  the  name  of  his  son,  the  presumption 
will  be  that  it  was  intended  as  an  advancement  to  the  son.  It  does 
not  follow  necessarily  that  the  title  being  in  the  name  of  the  son, 
the  son  shall  have  it.  The  father  may  have  intended  it  as  an  ad- 
vancement But  the  courts  will  receive  evidence  upon  that  subject 
whether  it  was  intended  as  an  advancement  or  not,  and  if  it  was  not 
intended  as  an  advancement  then  the  father  would  have  it  because 
he  paid  the  money. 

So  in  looking  at  these  questions  of  trust,  the  court  will  consider 
all  the  surrounding  circumstances  of  the  case,  and  when  proper  and 
necessary  it  will  receive  parol  evidence  for  the  purpose  of  ascertain- 
ing the  intentions  of  the  parties.  In  this  case  we  think  that  no 
parol  evidence  could  have  made  the  case  any  clearer  than  the  cir- 
cumstances upon  the  face  of  the  transaction.  The  beneficiary  was 
the  wife  of  Daniel  Spaulding  Jones.  He  intended  to  leave  this  for 
her  benefit  after  his  death.  The  fact  that  he  survived  her  was  a 
fact  which  he  had  no  contemplation  of  at  the  time.  The  paper  did 
not  provide  for  what  did  happen,  and  there  is  nothing  in  the  case 
to  show  that  there  was  any  person  who  could  take  from  her,  or  who 
was  considered  by  him  in  the  matter  as  taking  in  case  of  her  death 
because  she  had  no  children,  she  had  no  distributees,  no  near  rela- 
tions. There  is  no  evidence  at  all  to  show  that  there  were  any  per> 
sons  in  the  relation  of  dbtributees  to  the  wife  in  whom  he  felt  any 
interest  at  all. 

So  that  we  are  obliged,  from  all  the  circumstances,  to  come  to  the 
eonolusion  that  this  trust  was  a  trust  intended  for  the  wife  alone* 
and  that  the  words  "  legal  representatives,''  as  here  used,  have  no 
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agnification  different  from  (hat  which  is  attributed  to  those  words 
generally  in  the  law  ;  that  is  persons  appointed,  either  by  will  or  by 
the  law,  to  administer  npon  her  estate  after  her  death.  That  being 
the  view  of  the  court,  we  think  that  her  legal  representatives  could 
not  possibly  take  any  thing  in  this  case,  because  she  herself  died 
before  the  intestate,  her  husband,  and  there  was  a  failure  therefore 
of  the  trust.  The  fund  therefore  resulted  to  the  husband,  and  his 
estate  is  entitled  to  the  money. 

TTie  decree  behw  te  a  firmed. 
GARTXBBy  C.  J.,  and  Jambs,  J.,  dissented. 

NoTB  BT  TRX  RsFORTRR.  —The  faets  and  the  ruling  In  Kenmm  v.  JEtoward^ 
18  Wis.  106;  were  predselj  like  thoee  of  the  prindpal  case. 

Tiie  ooart  said  '*  On  the  part  of  the  infant  plaintiil  it  is  contended,  thil 
where  a  hastiand  effects  an  insurance  of  his  own  life  for  the  benefit  of  his  wife» 
and  himself  pays  the  premiums,  since  the  insurance  is  for  the  benefit  of  a  mar- 
ried woman,  the  husband,  though  he  survives  the  wife,  has  no  power  or  author- 
ity whatever  over  the  policy,  but  that  it  goes  to  her  children  like  her  separate 
estate.  •  «  «  But  when  the  husband  survives  her  we  do  not  think  the 
statute  intended  to  deprive  him  of  all  power  over  the  policy.  Suppose  he 
wished  to  change  the  policy  in  favor  of  some  other  person,  could  he  not  do  it< 
with  the  oonaent  of  the  company?  He  might  wish  to  use  or  assign  the  policy 
«s  ft  means  of  credit  or  security.  He  might  not  wish  to  continue  the  payments, 
by  which  the  policy  wis  kept  alive,  and  thus  abandon  the  policy  altogether. 
Woald  he  not  have  the  right  to  discontinue  payment  of  the  premiums,  and  let 
the  policy  lapse?  It  seems  to  us  that  he  would,  or  that  he  might  bequeath  or 
taAgn  the  beneficial  interest  in  the  policy  as  he  might  think  proper. 

"  This  right  to  dispose  of  the  policy  he  would  have  in  the  absence  of  the  stat- 
ute, and  we  do  not  think  the  legislature  intended  to  deprive  him  by  that  pro- 
Tiaion** 

But  in  Siean  v.  8naw,  11  Allen,  394,  where  the  policy  was  payable  to  the  wife, 
her  ezeentor.  administrators  or  assigns,  and  she  died  first,  her  administrator 
was  held  entitled  to  the  insurance  money  as  against  the  husband's  administra- 
tor, although  the  husband  had  paid  the  premiums  after  her  death  The  ques- 
tkm  was  not  disctiased  in  the  opinion,  but  it  simply  says,  "it  vested  from  ths 
tfneofher'desihinthe  admlaistnlor  of  her  estate,  te  the  bsnsfit  of  her 
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(4  Maekej*  W.) 
Munieipcd  earparaHan  —  negligent  -^fmSbwrt  tofenee  tfiwft. 

The  law  reqairea  all  areas  in  the  city  of  WaBhington  to  be  protected  hj  xaU- 
ings,  with  an  allowance  of  four  feet  for  an  opening  or  entrance.  The  prop- 
erty in  qaestion  had  an  area  along  its  entire  front,  bat  had  no  railing.  The 
plaintiff  fell  into  the  area  and  was  seriously  injared.  HM,  no  defense  that 
he  fell  into  the  area  at  a  point  where  the  opening  or  entrance  would  haye- 
been  had  a  railing  been  erected. 

ACTION  for  personal  injuries  by  negligence.      The  head-note 
states  the  point. 

S.  S.  HenkU  and  C.  Maurice  Smith,  for  plaintiff. 
A.  O.  Riddle  and  Francis  Jiiller,  for  defendant 

Merrick,  J.  [Omitting  other  questions.]  The  main  point  in 
the  case  arises  upon  the  prayers  made  by  the  defendant,  to  the  effect 
that  the  place  where  the  accident  happened  being  an  area  in  front 
of  a  house^  and  the  immediate  ]K>int  of  the  accident  being  in  front 
of  the  door  of  the  basement  to  which  that  area  led,  that  that  part 
of  the  area  was  a  privileged  point  in  the  area,  and  that  unless  the 
plaintifF  showed  to  the  jury  that  the  fall  occurred  at  some  other 
point  of  the  area  than  that  in  front  of  the  door,  the  defendant  was 
not  liable.  This  court  does  not  so  understand  the  law  of  the  case. 
The  only  building  regulation  which  has  been  referred  to  is  con- 
tained in  the  record  and  is  in  these  words  : 

''  Areas  must  be  protected  by  iron  or  stone  railing  at  least  forty- 
two  inches  in  height ;  and  where  they  extend  the  entire  width  of 
any  lot  frontage,  shall  be  protected  by  said  railing,  with  openings 
or  gates  four  feet  wide." 

There  is  nothing  in  that,  and  that  is  the  only  ordinance  or  build- 
ing regulation  on  the  subject,  which  grants,  as  a  matter  of  right, 
that  the  pai*ty  shall  have  iti  the  area  an  opening  directly  at  right 
angles  to  the  walk  and  in  front  of  the  door.  And  it  is  well  known, 
as  a  matter  of  fact,  that  in  a  large  portion  of  the  cases  where  areaa 
are  used  in  this  city,  the  opening  is  not  made  immediately  opposite 
to  the  door,  but  on  the  side,  or  in  some  other  relative  position 
toward  the  door. 
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Where  an  area  is  made  as  this  was  along  the  entire  frontage  of 
the  lot,  with  a  requirement  that  in  suQh  case  it  shall  be  protected 
by  a  railingy  with  openings  or  gates  four  feet  wide,  in  the  absence 
of  a  conformity  to  that  regulation  the  whole  area  is  an  illegal  area 
from  I^eginning  to  ei\d,  and  there  is  no  right  whatsoever  for  a  party 
who  has  thus  made  an  area  which  is  illegal  throughout  its  whole 
extents  to  say  that  he  had  the  privilege  of  exemption  from  liability 
for  hi8  violation  of  law  because  an  accident  may  have  happened  in 
front  of  the  door.  There  is  no  dedication,  where  an  area  is  made 
to  that  extent,  of  any  particular  part  of  it  for  the  uses  of  the 
building  to  which  it  is  supposed  to  be  subordinaj^e.  But^  on  the 
contrary,  so  far  as  the  facts  of  this  case  disclose,  here  was  an  area 
eighteen  feet  in  length,  the  entire  frontage  of  the  building,  with 
steps  of  equal  length,  thus  inviting,  and  so  far  as  the  party  himself 
could  do,  dedicating  the  entire  extent  of  that  area  as  an  adit  to 
that  building,  in  violation  of  the  law,  and  thus  taking  away  from 
him  any  pretense  that  he  had  especially  dedicated,  according  to  a 
supposed  privilege,  a  particular  part  of  the  area  as  an  adit  to  that 
building.  He  is  himself  practically  estopped  from  saying  that  he 
had  dedicated  that  particular  portion  in  front,  since  he  had  made 
the  whole  stairway  down  that  area  equally  the  means  of  approach 
to  the  doorway  of  that  house. 

It  is  all-important,  whatever  maybe  the  hardship  in- the  particular 
case,  that  the  areas  of  this  crowded  city,  becoming  more  and  more 
crowded,  which  have  been  dedicated  to  the  uses  of  the  public,  should 
not  be  subordinated  to  the  particular  objects  of  gain,  pleasure  or  oth- 
erwise of  the  occupant  of  a  particular  house.  The  rights  of  the  indi- 
vidual are  held  in  subjection  to  the  rights  of  the  public,  and  it  fs 
the  duty  of  the  court,  however  painful  it  may  be  in  a  particular 
instance,  to  hold  up  the  rules  of  law  with  a  stem  and  unflinching 
hand  in  order  that  the  rights  of  the  public  may  not  be  violated 
under  any  gradual  encroachments  created  by  the  greed  of  those  who 
happen  to  own  property  along  the  line  of  the  highway.  Individual 
mtercst  is  secondary  always  to  the  public  right  and  the  public 
good. 

For  these  reasons,  the  court  holds  that  this  area  being  illegal 

throughout,  an  accident  in  any  part  of  it  is  an  accident  for  which 

the  public  authority  is  responsible ;  and  the  judgment  of  the  court. 

Mow,  being  without  error,  must  be  afBrmed. 

Judgment  affirmed. 
Vol.  LI  V  —  88 
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FDSHXE  V.  LlOHTHAUte 

Ltm^$rd  mtid  tenmtU^^implisd  covenant  rtal  pr$mi9m  mr$ 


Hmvo  Ibho  Implied  oovenant  on  the  leuiDg  of  a  faxniahed  houae  tliai  &• 

premlaea  are  habitable.* 

ACTION  for  rent     The  opinion  itatet  the  oiee.    The  plaintifl 
had  judgment  below. 


Cfeorge  E.  HamUionf  for 

Fted.  W.  Jones y  for  defendant. 

James.  J.  In  the  oonsolidated  caeee  of  Thomas  J.  Fiaher  and 
others  against  Almerin  H.  Lighthally  it  appears  from  the  record 
that  Fisher  ft  Co.,  acting  as  real  estate  agents  are  accustomed  to  do 
here,  executed  in  their  own  name  a  lease  to  the  defendant  light- 
hall of  a  furnished  house  in  this  city  at  the  rate  of  tlOO  a  month 
for  one  year  from  the  10th  of  NoYember^  1883. 

It  also  appears  that  the  tenant  occupied  the  premises  seyeral 
months,  and  then,  claiming  that  they  were  in  an  unhabitable  condi- 
tion, left  them,  and  afterward  surrendered  the  keys  to  the  landlord, 
that  is  handed  them  to  him,  although  they  were  not  accepted  by 
way  of  surrender.  The  defendant  paid  the  rent  up  to  the  time  he 
left 

Suit  was  brought  for  the  recoyery  of  the  rent  for  the  remainder 
of  the  term.  The  defendant's  counsel  offered  to  prove  the  house 
uninhabitable  at  the  time  of  the  demise  by  the  following  eyidence: 

**  To  proye  by  three  competent  witnesses  that  shortly  before  or 
about  the  10th  of  November,  1883,  the  date  of  the  renting,  the 
house  was  well  ventilated,  had  no  fire,  and  appeared  suitable  for 
habitation;  that  the  defects  afterward  found  were  then  latent;  that 
shortly  after,  and  as  soon  as  the  furnace  and  range  in  the  house  had 
been  put  in  order,  fires  kindled,  and  the  house  heated,  the  premises 
became  intolerable  and  unfit  for  human  habitation  from  the  sewer 
gas  penetrating  the  house  from  the  sewers  and  from  the  fllnminat- 
ing  gas  escaping  from  the  gas  pipes,  and  that  one  or  more  mem- 

•8ee  Edwardi  v.  Jfew  York,  etc,  R.  Co.  (08  N.  T.  245),  50  Am.  Rep.  650. 
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ben  of  the  defendant's  family  were  made  ill  and  oontinaed  ill  dar- 
ing the  whole  time  of  defendant's  occupation  of  the  premiaes,  from 
the  nozions  gases  and  unhealthy  condition  of  the  house,  nuide  so  by 
defectiye  plumbing. 

He  also  offered  to  proye  that  the  premises  were  infested  with  ants 
from  the  basement  to  the  garret,  so  that  no  articles  of  food  could 
be  protected  from  their  depredations,  and  that  these  ants  infested 
also  the  furniture  in  the  house,  by  means  of  all  which  the  house 
was  unfit  for  human  habitation. 

The  lease  contains  covenants  on  the  part  of  the  lessee  that  he  will 
take  the  house  and  hold  it  for  one  year  from  the  10th  of  November, 
1883,  and  that  he  will  pay  this  rent  and  the  gas  bills  and  water  rent 
bills,  and  that  he  will  leaye  the  premises  in  like  good  order  in  which 
he  took  them.  It  contains  no  express  condition  or  reserration  in 
case  the  house  proved  to  be  unfit  for  habitation  at  the  time  he  took 
it.  He  claims  however  that  the  law  establishes  a  condition  —  not 
merely  a  covenant,  but  a  condition — that  if  a  house  is  let  furnished 
{for  he  confines  himself  to  that),  and  it  is  not  in  a  habitable  state, 
the  lessee  may  throw  up  the  lease  and  abandon  the  premises  without 
liability  to  pay  rent  for  the  property. 

We  were  referred  to  the  case  of  Smiih  v.  Marrable,  11  Mees.  &  W^ 
^,  decided  by  Lord  Abinoeb,  chief  baron  of  the  Girouit,  and  after- 
wards adopted  by  the  judges  of  the  Exchequer,  where  a  house  sim- 
ply designated  as  house  Na  5  Brunswick  place,  London,  was  rented 
for  a  short  period,  being  as  a  matter  of  fact  a  furnished  house. 
Lord  Abikgeb  held,  that  the  party  could  abandon  the  premises  on 
finding  that  the  bods  were  incurably  infested  with  bedbugs  —  that 
is  shown  to  have  been  the  meaning  of  the  language  used  by  a  sub- 
sequent case  in  which  Lord  Abiitoer  commented  upon  this  one. 
He  dwelt  upon  the  dual  character  of  the  letting ;  that  it  was  not  a 
letting  of  real  estate  simply  nor  substantially,  but  was  a  letting  of  a 
furnished  house  in  which  the  furniture  was  one  of  the  constituents 
demised.  There  was  no  specific  description  of  the  furniture  to  be 
let,  and  his  lordship  was  of  opinion  that  there  was  an  undertaking 
that  a  furnished  house  should  have  appropriate  furniture  in  it. 
That  was  all  of  the  case.  The  objection  of  the  lessee  did  not  relate 
to  any  defect  of  the  real  property,  but  was  wholly  to  the  furniture, 
and  tJie  court  thought  that  in  such  case  there  was  an  undertaking 
that  suitable  furniture  should  be  substituted  and  if  it  were  not  the 
party  could  give  up  the  lease. 
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The  principles  on  which  they  undertake  to  establish  this  seem  to 
be  very  shadowy^  and  they  begin  npon  a  rery  canons  basis.  Baron 
Park  referred  to  two  cases  of  this  qharacter,  as  showing  that  where 
premises  held  from  year  to  year  become  untenantable,  the  courts 
sustain  the  tenant  in  his  abandonment  of  the  premises  without  no- 
tice to  the  landlord.  That  has  no  application  to  a  case  of  a  fixed 
tenancy  for  a  specific  term,  for  the  law  created  that  tenancy  from 
year  to  yiur  and  upon  equitable  considerations. 

Resting  upon  such  grounds  as  that  the  Exchequer  sustained  Lord 
Abinoer  in  his  conclusions  that  where  house  and  furniture  were 
lety  and  there  appeared  to  be  no  specific  designation  of  the  particu- 
lar fumitprc,  there  was  an  implied  undertaking  that  aj>propriate 
furniture  should  be  put  into  the  house  if  such  furniture  was  not 
there  already,  and  if  that  condition  was  not  complied  with,  then 
the  whole  letting  should  be  thrown  out. 

That  question  came  up  afterward,  in  the  case  of  StUton  v.  7aiii- 
phy  12  Mees.  &  W.  52,  and  in  the  case  of  Harl  v.  Whidsar^  in  the 
same  volume,  page  68,  and  there  it  is  perfectly  apparent  that  the 
court  cut  the  case  down  to  the  letting  of  a  furnished  house  where 
there  appeared  to  have  been  no  specific  description  of  the  furniture 
to  be  let,  and  where  the  defect  had  been  in  the  furniture. 

At  a  later  period  the  question  came  up  in  relation  to  a  defect 
in  the  premises  of  the  real  estate  itself.  The  case  is  that  of  WiUon 
V.  Finch'HaUoHy  2  Ex.  Div.  336.  A  lady  through  an  agent 
had  taken  a  furnished  house  in  London  to  be  held  by  her  during 
what  is  known  there  as  the  season  —  three  months.  It  proved  when 
she  arrived,  that  the  house  had  a  ba4  smell.  She  refused  to  occupy 
it  and  went  to  other  lodgings,  and  wrote  to  the  landlord  that  the 
hous6  was  unfit  for  habitation.  The  landlord  then  undertook  to 
put  it  into  good  condition,  when  it  was  discovered  that  there  was  a 
cesspool  under  the  pantry,  and  that  under  the  kitchen  floor  there 
was  a  most  frightful  condition  of  filth  that  was  covered  up.  Chief 
Baron  Kelly  was  of  opinion  there,  that  where  a  house  was  let  fur- 
nished for  immediate  occupation,  under  just  such  circumstances  as 
I  have  described,  there  was  an  understanding  that  it  should  be 
habitable.     After  discussing  certain  principles,  he  said: 

'*  I  now  proceed  to  consider  whether  both  parties  to  this  agroe-^ 
mcnt  intended  that  the  house  should  bo  fit  for  occupation;  that  is, 
that  it  should  be  reasonably  healthy,  and  so  not  dangerous  to  the 
life  of  those  inhabiting  it    I  think  that  it  is  i^uite  manifest  that 
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they  did  so  intend,  and  indeed,  one  of  the  letters  of  the  lady  who; 
intended  to  oocapy  the  house  (and  she  is  practically  the  defendant), 
mentions  the  subject  of  drainage.  Is  it  not  then,  clear  that  the: 
tenant  is  entitled  to  find  the  drains  in  such  a  condition  that  she  and 
her  family  and  her  servants  can  safely  enter  and  live  in  the  house? 
However,  on  the  contrary,  when  she  entered,  she  found  that  there 
were  strong  and  noisome  odors  in  the  house,  and  that  there  was. 
under  the  rooms  in  the  basement  a  deposit  of  filth  and  foBcal  sub- 
itanoe,  which  it  was  absolutely  necessary  to  remove  before  the 
hoase  conld  be  safely  occupied  by  any  one.  Without  doubt,  a  per- 
son who  80  enters  under  such  an  agreement  as  this  on  furnished 
premises  in  the  condition  just  described,  may  at  once  throw  up  the 
lease  and  decline  to  pay  any  rent  under  it  Can  it  be  that  the 
leasee  would  be  bound  to  give  notice  of  the  defects  in  the  house  tq 
the  lessor,  and  then  to  procure  another  temporary  residence,  and 
wait  there  until  the  lessor  had  completed  the  alterations  necessary 
lo  render  the  house  healthy?  I  am  of  opinion  that  if  such  were  the 
law  of  England  it  is  time  that  it  should  be  altered.  But  the  law  is 
not  so,"  he  added. 

That  then,  is  the  only  case  cited  to  ns  in  which  a  defect  to  the 
leal  property  was  held  to  be  a  ground  on  which  the  party  could 
abandon  the  lease  without  paying  the  rent;  in  other  words,  the  only 
case  in  which  such  a  defect  was  held  to  be  a  condition  to  the  letting. 

In  the  other  cases  the  court  expressly  disclaimed  any  intention 
to  apply  this  rule  to  the  letting  of  real  property  as  a  rule  appropriate 
in  such  cases,  and  they  applied  it  only  on  the  ground  that  there 
was  coupled  with  it  a  condition  implied  from  this  contract  about 
the  furniture. 

The  same  question  has  come  up  in  this  country.  The  later 
English  cases  have  declined  to  apply  that  doctrine,  and  the  American 
cases  have  followed  these  later  cases. 

There  is  a  very  marked  case  in  9th  Gushing,*  where  the  court 
quote  from  the  Exchequer  Court  decision,  and  they  express  the 
opinion  that  under  such  a  condition  of  letting,  the  hc^alth  of  ..the 
premises  might  not  seem  to  bo  an  unreasonable  rule  in  such  cases, 
yet  it  was  not  in  the  power  of  the  court  to  establish  such  a  rula; 
that  parties  are  to  be  left  to  make  their  own  contracts,  and  where 
they  have  done  so  the  courts  will  not  undertake  to  introduce  new 

-  -  -       —    —    -  r^ —   r 

*I>utton  V.  OerrUk,  9  Cash.  89.    Shaw,  C.  J.»  there  says  th»  aatUoriijol 
SmUh  V.  MatrrctiU  **  hms  beea  gnaXlj  sUakea  if  not  overruled."— Rar. 
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temiB  into  a  written  contract  We  constantly  insist  npon  that  with 
regard  to  all  other  contracts  where  they  are  supposed  to  set  ont  the 
fall  intention  of  the  parties,  and  certainly  it  is  quite  as  reasonable 
to  do  it  in  respect  to  the  letting  of  land  where  the  contract  is  gen- 
erally made  with  pecnliar  deliberation. 

I  have  to  remark  that  although  it  might  seem  to  be  a  reasonable 
condition,  and  if  we  had  to  establish  the  law  for  the  first  time  we 
might  think  it  was  a  reasonable  condition  for  the  courts  to  enforce, 
that  property  for  human  occupation  should  be  understood  between 
the  parties  to  be  at  least  healthy;  yet  parties  choose  to  make  their 
own  contracts  and  we  must  leaye  them  to  that  It  is  safer,  on  the 
whole,  and  the  ordinary  principles  applicable  to  other  cases  of 
written  contracts  are  just  as  applicable  and  as  reasonably  applicable 
here. 

Furthermore,  it  may  be  said  that  great  inconyenience  on  the 
other  hand  might  arise  from  an  attempt  of  the  courts  to  introduce 
this  principle.  About  as  much  fraud  would  arise  in  the  attempts 
of  tenants  to  break  up  the  lease  when  they  found  the  premises  were 
disagreeable  as  when  the  premises  were  not  disagreeable.  It  is 
better  therefore  that  parties  must  make  their  own  contracts  and 
protect  themselyes.  The  law  does  not  undertake  to  treat  contract* 
ing  parties  as  requiring  nurses.  We  must  apply  here  the  ordinary 
rule  which  has  always  been  understood  to  regulate  the  contracts  of 
parties  to  the  letting  of  houses,  viz. :  that  there  is  no  implied  eon- 
tract  or  condition  that  the  premises  shall  be  habitable. 

The  jodgment  at  the  oourt  below  is  affirmed. 

JudgmmU  i\fflrmA 


OlBBOVS  T.  Mahov. 

Apeft— 4MtaMb— iiMTMiM  oftofMH^^Mf^  tenant  €md 

A  will  beqaestbad  ompomte  stock  in  trust  to  pay  tbe  diyidends  to  tbe  testatoi^i 
dsugbter  for  life,  **  wltbout  dbnination  of  principal."  Tbe  company  baTlag 
donbled  its  original  capital  from  its  earnings.  Issued  additional  stodc.  after 
tbe  testator's  deatb,  to  tbe  amoant  of  tbis  increase,  and  diyided  it  amoqg 
tbe  siockbolders  in  proportion  to  tbe  amoant  originally  bold  by  tbem. 
Odid,  tbat  tbe  life-tenant  bad  no  rigbt  to  tbis  new  stock.    (Su  note,  p.  aS4;) 
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ILL  for  constraction  of  a  will.    The  opinion  stfttas  the  oaae. 


Riddle,  Davis  d  Padgett ,  for  oomplainaat. 
J.  Huiioji  Asbtan^  for  defendant. 

James  J.  This  was  a  bill  filed  to  obtain  the  oonstmction  of  a 
wilL  The  case  was  heard  on  bill  and  answer.  It  appears  that  the 
late  Ann  W.  Smith,  of  this  District^  left  by  her  will,  among  other 
things,  280  shares  of  the  stock  of  the  Washington  Gas-light  Com- 
pany to  Jane  Owen  Mahon  in  trust  for  the  complainant  The  para- 
graph  of  the  will  referred  to  is  as  follows: 

**  I  hereby  give,  devise  and  bequeath  to  my  daughter  Jane  Owen 
Mahon,  wife  of  David  W.  Mahon,  of  the  city  of  Washington  afore- 
said, and  to  her  heirs  and  assigns,  two  hundred  and  eighty  shares 
of  stock  of  the  Washington  Oas-light  Company  (and  some  other 
things)  in  trust  for  the  advantage  and  behoof  of  my  said  daughter 
Maiy  Ann  Gibbons;  and  that  after  my  decease  the  said  Jane  Owen 
Mahon,  her  heirs  and  assigns,  shall  cause  the  dividends  of  said 
stock  and  the  interest  of  said  bonds,  as  they  accrue,  to  be  paid  to 
my  said  daughter,  Mary  Ann  Gibbons,  during  her  life-time,  without 
percentage  of  commission  or  diminution  of  principal.  And  in  case 
of  the  death  of  the  said  Mary  Ann  Gibbons,  then  the  said  stock, 
bonds  and  income,  shall  revert  to  the  estate  of  my  said  daughter, 
Jane  Owen  Mahon,  without  encumbrance  or  impeachment  of  waste.** 

The  answer  show's  that  the  accumulated  profits  of  the  gas  com- 
pany were,  from  time  to  time,  expended  in  extending  the  plants  6t 
their  works,  and  that  in  the  meantime  dividends  were  declared  and 
paid,  and  that  the  latter  were  regularly  paid  over  to  the  cestui  que 
huet  by  the  defendant 

After  the  plant  had  accumulated  so  that  it  was  double  its  origi- 
nal value.  Congress,  by  the  act  of  May  24,  1866,  increased  the  capi- 
tal stock  of  the  gas-light  company  to  $1,000,000,  for  which  the  com^ 
pany  was  authorized,  of  course,  to  issue  stock.  Two  hundred  and 
eighty  additional  shares  were  issued  to  this  trustee,  and  upon  the 
whole,  the  original  and  the  new  two  hundred  and  eighty  shares^  shd 
continued  for  some  years  to  pay  the  dividends  to  the  cestui  que  trust. 
But  now  the  cestui  que  trust  claims  that  these  two  hundred  and 
eighty  shares  should  be  transferred  to  her  on  the  ground  that  as 
they  represent  profits  earned  and  declared  by  the  company,  they 
really  belong  to  her  under  the  terms  of  the  wilL 
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As  a  proposition  of  law,  a  corporation  has  a  right,  within  reason- 
able grounds  and  in  good  faith,  to  reserve  and  apply  its  profits  to 
the  increase  of  the  plant,  and  the  stockholders  hold  their  stock 
subject  to  this  right  The  company  is  the  legal  owner  of  the  whole 
plant  and  of  the  capital  in  trust,  of  conrse  for  the  stockholders;  but 
the  stockholder  is  entitled  to  the  profits  only  when  the  company, 
acting  in  good  faith  and  reasonably,  shall  divide  them;  but  not 
until  then. 

These  earnings  then  went  into  the  plant  and  were  not  divided. 
The  company  lawfully  reserved  them.  When  under  this  act  of  Con- 
gress, it  came  to  issue  new  stock,  the  stock  was  in  no  sense  a  divi- 
dend. Certificates  of  stock  are  simply  the  representative  of  the 
interest  which  the  stockholder  has  in  the  capital  of  the  corporation* 
Before  the  issue  of  these  two  hundred  and  eighty  new  shares  this 
trustee  held  precisely  the  same  interest  in  this  increased  plant  in 
the  capital  of  the  corporation  that  she  held  afterward.  She  merely 
had  a  new  representative  of  an  interest  that  she  already  owned,  and 
which  was  not  increased  by  the  issue  of  new  shares.  A  dividend  is 
something  with  which  the  corporation  parts.  But  they  parted  with 
nothing  in  issuing  this  new  stock.  They  simply  gave  a  new  evi- 
dence of  ownership  which  alre^y  existed.  They  were  not  in  any 
sense  therefore  dividends  for  which  this  trustee  had  to  account  to 
the  cestui  que  trust.  She  stood  after  the  issue  of  the  new  shares 
just  as  she  had  stood  before,  and  the  trustee  was  obliged  to  treat 
them  just  as  she  did,  namely  as  a  part  of  the  original,  and  to  pay 
the  dividends  to  the  cestui  qtie  trust. 

It  is  hardly  worth  the  while  to  dwell  upon  any  other  proposition. 
We  are  of  the  opinion  that  these  new  shares  were  simply  representa- 
tive of  the  interest  that  the  trustee  already  had  in  the  corpus.  They 
were  not,  in  any  sense,  a  dividend.  They  came  into  her  hands  in 
trust  just  as  the  old  shares  came  into  her  hands;  and  as  we  have 
said,  are  in  fact  but  an  additional  representative  of  a  corpus,  which 
before  this  issue  was  represented  by  the  original  shares  of  stock. 
The  life  legatee  is  entitled  to  receive  therefore  only  the  dividends 
declared  on  all  of  these  five  hundred  and  sixty  shares.  The  corpup 
itself  is  held  by  the  trustee  for  the  benefit  of  the  remainderman. 

Note  bv  the  Reporter. —  To  what  extent  a  life  tenant  is  entitled  to  stock 
dividends  has  not  been  settled  witli  any  degree  of  uniformity.  The  deciaioM 
of  the  different  States  are  hopelessly  irreconcilable.  The  correct  doctrine  vid 
one  that  has  the  support  of  the  best  authority,  is  that  dividends  derived  frow 
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t)ie  eamings  of  tlie  oompuij,  no  matter  when  socli  earnings  or  profits  were 
realised,  belong  to  the  life  tenant  if  thej  were  declared  daring  the  ezistenoe 
of  his  estate,  even  though  thej  are  stock  dividends.  Clarkson  t.  Clarksan^  18 
Barb.  646;  Simptan  ▼.  Mo&re,  80  Barb.  687;  EiUUe  af  Woodruff,  1  Tucker,  6^ 
Siggt'r.  Oragg.  26  Hun,  8^108,  Earp'M  Appeal,  28  Penn.  St.  868;  WiUbank's 
Appeal,  64  Penn.  St.  256;  8.  c,  8  Am.  Rep.  585;  Vinton's  Appeal,  99  Penn.  S^ 
484;  s.  c,  44  Am.  Bep.  116;  JToM*  Appeal,  83  Penn.  St.  264;  8.  c,  24  Am. 
Bep.  164;  Lard  ▼.  Brooke,  52  N.  H.  72;  Van  Daren  ▼.  Olden,  19  N.  J.  Eq.  176; 
AaeaY,  BaaeeveU,  6  Bedf.  121;  Pierce  ▼.  Burroughs,  58  N.  H.  802;  Cragg  ▼. 
Bigge,  5  Redf.  82;  MUler  t.  Gtietard,  67  Oa.  284;  s.  c,  44  Am.  Rep.  720: 
Biehardson  v.  Bichardean,  75  Me.  570;  s.  a,  46  Am.  Bep.  428;  Band  ▼.  HubbeUy 
115  Mass.  461;  8.  c,  15  Am.  Bep.  121. 

In  the  case  of  Bigge  v.  Cragg,  as  decided  at  General  Term,  it  appeared  that 
« stock  diTidend  was  declared  of  funds  which  had  been  accumulating  for 
twenty  years,  more  than  ten  /ears  before  the  estate  of  the  life  tenant  vested 
In  him.  The  question  presented  was  whether  these  sliares  of  stock  which 
represented  such  dividend  l)elonged  to  the  life  tenant  or  the  remaindennan. 
The  court  decided  that  thej  were  the  absolute  property  of  the  former.  *'When 
this  accumulated  fund  was  acquired  was  not  otherwise  made  to  appear  than 
by  the  statement  of  it  contained  in  the  resolution,  an  investigation  was 
Instituted  for  the  purpose  of  ascertaining  the  fact,  but  no  evidence  could  be 
obtained  by  means  of  it  which  warranted  the  conclusion  that  any  assignable 
proportion  of  it  had  been  earned  before  the  death  of  the  testator.  But  even  if 
evidence  of  that  nature  had  been  given,  it  could  not  very  well  have  produced 
any  change  in  the  determination  for  the  reason  already  stated,  that  dividends 
are  not  apportionable,  but  are  legally  considered  as  accruing  only  from  the 
time  when  they  may  be  declared.  This  dividend  was  declared  nine  years 
after  tlie  estate  had  passed  into  the  hands  of  the  executors.  And  if  it  is  to  be 
considered  as  a  dividend  under  the  terms  made  use  of  by  the  testator  in  his 
will,  tlie  executors  were  properly  required  to  account  for  it  as  a  part  of  tlie 
income  of  the  estate.  By  the  rule  prevailing  in  England,  and  which  has 
been  followed  by  the  adjudications  made  upon  the  same  subject  in  the  State 
of  Massachusetts,  dividends  made  by  the  way  of  issuing  additional  shares  of 
stock  are  considered  simply  as  augmentations  of  the  capital  of  the  company, 
and  for  that  reason  forming  no  part  of  the  income  of  the  estate  receiving  such 
stock,  as  between  the  life  tenant  and  the  remainderman,  while  dividends  in 
money  of  an  equal  amount  would  be  regarded  as  part  of  the  income  of  the 
estate.  But  in  this  and  other  States  a  different  view  of  the  effect  of  such  a 
transaction  has  been  adopted.  When  the  stock  is  created  as  this  was,  wholly 
by  the  surplus  earnings  of  the  company.  It  is  considered  practically  the  same 
In  its  effect  as  the  payment  of  the  money  itself,  and  then  It  has  restoration  to 
the  company  as  a  consideration  for  the  issuing  of  this  stock.  In  that  view  the 
stock  becomes  a  simple  equivalent  of  the  surplus  earnings  of  the  company, 
liable  to  be  appropriately  disposed  of  as  a  dividend  upon  its  capital.  *  * 
The  weight  of  authority  appears  therefore  to  be  decidedly  with  the  determin- 
ation made  by  the  surrogate  upon  this  subject,  and  that  Is  to  regard  stock 
dividends,  made  In  the  manner  in  which  these  were  declared,  as  simply 
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ttDOtber  mode  for  the  distribution  of  the  surplus  earnings  of  the  oompiinx 
among  its  stockholders  instead  of  sctuallj  paying  the  money  to  them." 

In  VanDoren  v.  (Hden  the  chanoeilor  sent  the  case  to  the  nuuster  to  inquire 
and  report  how  much  of  the  stock  dividend  was  capital  and  how  much  was 
income.  He  was  further  directed  to  ascertain  how  much  of  the  stock  dividend 
was  made  of  earnings  which  had  accumulated  at  the  time  of  investment  of 
the  fund  in  the  capital  stock,  and  how  much  of  it  came  from  earnings  sub* 
sequently  made. 

And  in  Oragg  v.  Miffg$,  6  Redf.  82,  the  surrogate  declared  that  the  New 
York  and  New  Jenej  authorities  established  among  other  propositions,  that 
the  question  between  life  tenant  and  remainderman  as  to  the  right  to  stock 
dividends  is  dependent  upon  *'  how  much  of  the  stock  dividend  was  made  up 
of  accumulations  before  and  how  much  from  earnings  after  the  investment." 
The  surrogate  expressly  declared  his  approval  of  this  rule  at  the  conclusion  of 
his  opinion.  '*  But  It  is  my  duty  to  say  that  if  there  was  any  thing  in  thi^ 
case  to  warrant  the  conclusion  that  any  of  the  dividends  so  declared,  whether 
in  cash  or  stock,  included  income  earned  before  the  death  of  the  testator,  and 
before  the  right  of  the  life  tenant  attached,  I  should  deem  it  my  duty  to  send 
the  matter  to  a  referee  to  take  an  account  in  respect  thereto.**  But  the 
Supreme  Court  at  General  Tenn  on  appeal  from  the  decision  of  the  surrogate, 
declared  that  it  could  not  have  produced  any  change  in  the  result,  even 
though  it  had  appeared  that  any  *'s88ignable  proportion**  of  the  stock 
dividend  had  been  derived  from  earnings  of  the  company  before  the  death  of 
the  testator,  and  before  the  rights  of  the  life  tenant  in  the  original  stock  had 
accrued.    (See  the  opinion  of  the  Supreme  Court  above.)  » 

In  Batei  v.  MeEhUey,  81  Barb.  280,  it  was  held  that  a  cash  dividend  earned 
before  the  testator's  death,  but  declared  afterward,  belongs  to  the  life 
tenant. 

In  the  English  courts,  it  was  formerly  held  that  all  extraordinary  dividends 
belonged  to  the  remainderman,  even  though  divided  solely  from  income  and 
payable  in  cash.    Brander  v.  Brand&r,  4  Ves.  800;  Pari$  v.  Paris,  10  Ves.  186; 
WitU  V.  SUere,  16  Ves.  868. 

In  Ba/rday  v.  Wainwrighi,  14  Ves.  66,  Lord  Eldon  dedded  that  an  extra* 
ordinary  dividend  belonged  to  the  life  tenant 

In  Price  ▼.  Anderson^  16  Sim.  478.  an  extra  dividend  on  insurance  stbdc  wiis 
adjudged  to  belong  to  the  life  tenant.  To  same  effect  Johnson  v.  JckMon,  5 
L.  &  Eq.  Rep.  164,  where  an  extra  dividend  of  £10  per  share  was  held  to  be 
the  property  of  the  beneficiary  for  life.  To  same  effect  Bates  v.  Jfe^nley, 
81  Beav.  280.  See  also  on  this  point  the  following  authorities,  which  fully 
sustain  it:  Murray  v.  Olasse,  17  Jur.  816;  Hooper  v.  Bossiter,!  McClel.  627'; 
NorrU  V.  Harrison,  2  Mad.  479;  Plumb  v.  NeUd.  6  Jur.  (N.  8.)  629.  But  thos6 
courts  have  uniformly  decided  that  a  stock  dividend,  no  matter  what  its 
source  is,  no  matter  though  it  represents  the  usual  earnings  and  profits  of  tha 
company,  and  would,  if  declared  to  be  payable  in  cash,  belong  to  tiie  lif^ 
tenant,  shall  go  to  the  remainderman,  even  though  the  life  tenaht  is  therebiy 
deprived  of  all  benefit  from  the  stock  during  the  existence  of  his  Intelreii 
therein.    This  was  expreiwly  held  in  the  MatUr  of  Barton's  Trust,  L.  R.,  • 
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Sq.  Gu.  288,  and  Hooper  y.  RouUer,  1  Mcael.  527.  In  the  firat  case  Vice 
Ghaaoellor  Wood  says:  "  The  dividend  to  which  the  tenant  ia  entitled  is  the^ 
dlridend  whidi  the  company  chooses  to  declare.  And  when  the  eompanj 
meei  and  say  that  they  wiU  not  declare  a  dividend,  bat  will  cany  over  some 
portion  of  the  half  year's  earnings  to  the  capital  aeeoont,  and  tarn  it  into- 
eapital  account,  it  is  competent  for  them  to  do  so;  and  when  this  is  done  every- 
body  is  bound  by  it,  and  the  tenant  for  life  of  those  shares  cannot  complain. 
*  *  *  If  a  man  has  his  shares  placed  in  settlement,  he  gives  his  trustees* 
In  whose  names  they  stand,  a  power  of  voting,  and  he  must  use  his  influenoe^ 
to  get  .them  to  vote  as  he  wishes.    I  think  that  is  the  true  principle." 

The  MassaehusettB  Supreme  Court  not  only  adopted  this  principle,  bat 
went  even  farther  in  its  opinion.  It  stated  the  broad  rule  that  the  law  "  regards 
cash  dividends  however  large  as  income  and  stock  dividends  however  made- 
as  capital.**  This  however  was  a  mere  dictum,  and  cannot  be  considered  to 
have  been  the  deliberate  authoritative  opinion  of  the  court.  This  is  clearly 
indicated  by  the  subsequent  decisions  of  the  same  tribunal  In  the  case  of 
jMond  V.  Bia^fdeii,  103  liass.  050.  In  that  case  it  appears  that  the  company 
had  invested  its  surplus  earnings  in  its  own  stock  and  subsequently  declared 
a  ^vidend  of  such  stock.  The  life  tenant  was  adjudged  to  be  entitled  to  it 
absolutely.  The  English  doctrine  was  followed  in  the  case  of  Daland  v. 
WUUaiM,  101  Mass.  571.  The  dividend  In  that  case  was  payable  in  stock  or 
cash  at  the  option  of  the  stockholder.  The  trustee,  with  the  consent  of  idl 
parties^  elected  to  take  stock.  HM,  that  the  stock  went  to  the  remainderman, 
and  that  the  life  tenant  had  only  a  life  interest  in  it. 

The  English  rule  has  been  adopted  also  by  the  Rhode  Island  Supreme- 
Court.  Petition  of  Brown,  U  R.  I.  871;  8.  c,  51  Am.  Rep.  807;  see  also 
IkOand  v.  WiUiams,  101  Ifass.  571;  Heard  v.  Bldredge,  100  Mass.  358;  CHfford 
V.  Thampeon,  115  Mass.  478. 

On  the  other  hand  the  Supreme  Court  of  Pennsylvania  has  favored  the  life 
tenant.  In  Barp'e  Appeal,  38  Penn.  St.  868,  the  testetor  bequeathed  541 
shares  of  stock  in  a  corporation  to  one  for  life  with  remainder  to  another.  At 
Ikis  death  they  were  worth  $125  per  share  or  $67,500.  In  1854,  the  shares 
having  constantly  increased  in  value  the  company  called  in  the  old  certificates 
and  Issued  in  their  place  certificates  for  1850  shares  of  the  value  of  $80  a 
share,  or  $108,000.  The  question  presented  was  whether  this  increase  of 
$10,500  belonged  to  the  life  tenant  or  must  go  to  the  remainderman.  It 
nowhere  appears  in  the  case  whether  this  increase  in  the  value  of  the  stock 
was  owing  in  whole  or  in  part  to  an  increase  in  the  value  of  the  property  of 
the  company  or  whether  any,  and  how  much  if  any  of  it  was  attributable  to 
surplus  earnings  and  profits.  It  is  clear  that  to  the  extent  that  the  increase 
in  value  was  owing  to  the  natural  rise  in  value  of  the  property  of  the  company, 
irrespective  of  accumulated  profits,  the  life  had  no  claim  in  equity  or  in  law 
to  the  enhanced  value  of  the  shares.  Mo  one  would  have  the  folly  to  assert 
that  the  life  tenant  of  real  estate  is  entitled  to  the  increased  value  of  the 
property  over  and  above  its  value  at  the  time  his  interest  in  the  property 
vests  in  him.  Has  he  any  greater  right  because  the  evidence  of  his  and  the 
jemaSnderman's  interest  in  that  property  is  a  stock  certificate  ?   Clearly  not 
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MoreoTer  this  rule  Is  veij  unjost  becaoae  it  diBcrinunates  unfairlj  agsin^tli^ 
remaindennan  and  in  faTor  of  the  life  tenant.  The  remainderman  must  .take 
all  the  chances  of  a  loss  from  depreciation,  and  jet  he  can  never  reap  anj 
benefit  from  an  increase  in  value.  In  spite  of  all  these  unanswerable  argui- 
ments  against  giving  all  this  increase  of  $40,500  to  the  life  tenant,  the  court 
so  decreed,  Lewis,  C.  J.,  saying  on  behalf  of  the  court:  "It  is  equallj  clear 
that  the  profits  aridng  since  the  death  of  the  testator  are  '  income '  within  the 
meaning  of  the  will,  and  should  be  distributed  among  the  appellants  (tenants 
for  life).  The  profits  amounted  at  the  time  of  the  issue  of  the  new  oertificateB 
of  stock  to  the  sum  of  $40,500,  exclusive  of  the  current  semi-annual  dividends 
which  have  been  previously  declared  and  paid.  That  sum  is  the  rightful 
property  of  the  appellants.  The  managers  might  withhold  the  distribution  of 
it  for  a  time,  for  reasons  beneficial  to  the  parties  entitled.  But  they  could 
not  by  any  form  of  procedure  whatever  deprive  the  owners  of  it,  and  give  it 
to  others  not  entitled.  The  omission  to  accumulate  It  semi-annually  as  it 
accumulated  makes  no  change  in  its  ownership.*'  (This  assumes  that  the 
increased  value  in  the  stock  was  owing  wholly  to  surplus  profits  undistributed.) 
*'  The  distribution  of  it  among  the  stockholders  in  the  form  of  new  certifioat^ 
has  no  efFect  whatever  upon  the  eqnitable  right  to  It."  If  all  the  value  of 
the  stock  above  its  original  par  value  was  caused  solely  by  accumulated 
profits,  then  all  above  the  par  value  of  $50  a  share  should  have  been  paid  to 
the  life  tenant,  because  dividends  cannot  be  apportioned,  and  the  life  tenant 
is  entitled  to  the  profits  which  have  already  accrued  at  the  time  his  interest 
commences  when  a  dividend  including  them  is  afterward  declared,  as  much  as 
he  is  entitled  to  subsequently  accruing  profits.  This  has  been  shown  to  be 
the  law.  The  following  cases  fully  sustain  the  doctrine.  Jermain  v.  Z.  8.  d 
M.  8,  Ry,  Co.,  91  N.  Y  488-404:  Boardman  v.  L,  8,  A  M.  8.  Ry,  Go,,  84  N. 
T.  167;  Manning  v.  QuichtUner  Mining  Co.,  24  Hun,  861;  Ciapp  t.  Attor,  S 
Edw.  Ch.  884.  In  WUOank**  Appeal,  64  Penn.  St.  256;  9.  c,  8  Am.  Rep^ 
585,  the  court  substantially  reafllrmed  its  decision  in  the  former  case. 

Mr.  Gut  C.  H.  Corliss  says  in  88  Albany  Law  Journal,  427:  "  The  true 
doctrines  on  this  subject.  If  principle  is  to  be  the  guide,  are  the  following  : 

"1.  If  the  dividend  is  made  up  of  profits,  the  dividend  goes  to  the  life 
tenant  irrespective  of  the  form  in  which  it  Is  declared. 

"  2.  The  life  tenant  is  entitled  to  all  dividends  whether  in  cash  or  in  stock 
declared  during  the  existence  of  his  interest,  whether  they  consist  of  profits 
which  have  accrued  subsequently  to  the  vesting  of  the  life  estate,  or  in  pa.rt 
of  earnings  of  the  corporation  which  had  accumulated  at  the  time  of  the 
devolution  upon  the  life  tenant  of  his  interest  In  the  property. 

"8.  That  In  so  far  as  any  dividend  counts  of  money  derived  from  an 
increase  in  the  value  of  the  corporate  property,  or  is  derived  from  any  source 
other  than  the  net  earnings  of  the  company,  the  life  tenant  can  didm  no 
Interest  therein. 

"  4.  That  not  only  Is  it  beyond  the  power  of  the  corporation  to  bind  the 
life  tenant  by  dividing  net  earnings  in  the  form  of  capital  stock,  but  the  life 
tenant  can  always  show  the  true  nature  and  source  of  the  dividend  in  spite  of 
any  act  or  declaration  to  the  contrary;   and  that  on  the  other  hand  tfus 
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rmnaliHiennaii  maj  prove  that  a  dividend  which  apparently  belongs  to  the 
life  tenant  ia  in  fact  the  property  of  the  remainderman.  To  illoatrate,  sappoae 
the  company  declares  what  purports  to  be  a  dividend  of  its  net  profits,  but 
which  in  fact  is  a  dividend  of  money  realized  from  the  sale  of  some  of  its 
corporate  property.  The  remainderman  may  show  the  source  of  the  dividend; 
odierwise  the  corporation  might  seriously  impair  the  value  of  his  interest  in 
remainder  by  reducing  the  amount  of  corporate  property.  The  principle 
underlying  M  these  doctrines  may  be  summed  up  in  the  statement  that  the 
life  tenant  Is  to  have  all  the  profits  which  are  released  from  corporate  control, 
and  distributed  among  stockholders  during  the  existence  of  his  estate  in 
whatever  form  the  distribution  is  made;  and  that  he  dull  httfv  no  mon." 
See  *' The  role  in  JOiuil't  caae,"  88  Alb.  L.  J.  108. 
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(4  Xaokogr,  188.) 
ITeffUffenee — eatUrOnUaiy — priorUy  to  dtfemdamf%, 

file  plaintiff  in  going  to  his  business  found  a  train  of  cars  of  the  defendant 
across  the  street  Having  waited  some  twenty  minutes,  and  the  train  not 
moving,  he  endeavored  to  cross  the  track  by  climbing  between  the  cars, 
when  the  train  was  started  without  warning  or  notice,  and  he  was  injured. 
Hdd^  that  his  conduct  did  not  prevent  his  recovery  of  damages.  {See  noU, 
p.  372.) 

ACTION  for  personal  injnry  by  negligence.    The  opinion  statee 
the  case.    The  defendant  had  judgment  below. 

Irving  WiUimnwn  and  Campbdl  Carnngttm^  for  plaintiff. 
6.  T.  Merrick  and  Oeo.  E.  Hamilton,  for  defendant 

James,  J.  It  appears  that  the  plaintiff  was  on  the  street  early  in 
the  morning,  during  the  month  of  September,  and  found  lying  in 
his  i>ath  a  long  train  of  cars.  After  waiting  a  length  of  time  for  the 
train  to  move  out  of  his  way,  and  being  im^mticnt  to  reach  his  busi- 
ness, he  attempted  to  climb  over  the  obstruction  by  passing  between 
two  cars ;  just  at  that  moment  the  train  was  started,  without  the 
warning  having  been  given  by  the  sound  of  a  bell  or  whistle,  and  his 
foot  was  crushed.  The  suit  is  based  upon  the  alleged  negligence  of 
the  defendant,  to  which  the  plaintiff  claims  not  to  have  contributed. 
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At  the  couolnsion  of  the  trial,  the  defendant  ofTered  ten  prayen, 
irhich  were  all  rejected,  and  thereupon  the  court  subetituted  two 
instmctions,  one  of  which  ia  as  follows  : 

''  If  the  jury  believe  from  the  evidence  that  the  plaintiff  attempted 
to  cross  the  track  between  two  of  the  freight  cars  while  the  train 
was  at  rest,  and  that  while  making  such  attempt  the  train  was  pat 
in  motion  and  the  plaintiff  was  thereby  injured,  and  shall  further 
believe  that  the  plaintiff  was  guilty  of  a  want  of  ordinary  care  and 
prudence  in  attempting  to  pass  between  the  cars  while  they  were  at 
rest,  under  the  circumstances,  yet  if  the  jury  shall  also  find  that  if 
the  defendant's  agents,  in  starting  and  moving  the  said  train  at  the 
time  of  the  injury,  had  used  ordinary  prudence  and  care  in  giving 
reasonable  and  usual  signals  or  notice  before  putting  the  train  in 
motion,  and  in  keeping  a  reasonable  lookout,  the  injury  would  not 
have  occurred,  then  the  plaintiff's  want  of  care  and  prudence  in  at- 
tempting to  cross  between  the  cars  (if  the  jury  shall  find  the  same 
proved,)  would  not  in  law  exonerate  the  defendant  from  responsi- 
bility in  this  action." 

It  will  be  perceived  that  this  instruction  is  applied  to  a  case  where 
the  negligent  act  of  the  defendant  and  that  of  the  plaintiff  were 
concurrent  in  point  of  time,  'the  same  rule  has  been  applied  to 
similar  circumstances  by  the  Supreme  Court  of  Missouri,  and  it 
was  adhered  to  in  a  line  of  cases  in  that  court  But  an  examination 
of  the  cases  will  show  that  the  rule  as  declared  in  the  Missouri  de- 
cisions is  not  at  all  sustained  by  the  general  line  of  authorities. 

Negligence  consists  in  omitting  what  it  was  the  duty  of  the  par^ 
to  do  under  the  circumstances.  For  example,  in  the  case  of  Datn&s 
Y.  Mann,  10  M.  ft  W.  548,  where  a  person  had  tied  a  donkey  so  that 
it  stood  in  the  road,  and  afterward  the  driver  of  the  wagon  drove 
carelessly  along  the  same  road  so  that  he  killed  the  donkey,  the 
carelessness  and  negligence  of  the  person  who  tied  him  there  in  the 
road  was  held  not  to  be  contributory.  The  negligent  act  of  the 
owner  of  the  animal  was  prior  in  time  to  that  of  the  driver  of  the 
wagon.  The  latter  saw  in  the  road  this  animal,  and  though  it  had 
been  negligently  left  there,  he  had  no  right,  either  willfully  or  neg- 
ligently, to  drive  over  it.  The  negligence  of  the  plaintiff  in  the 
did  not,  in  contemplation  of  law,  contribute  to  the  injury.  It 
what  was  called  remote.  But  the  reasoning  of  the  case  is,  that  the 
driver  of  the  wagon  had  before  him  a  case  which  called  for  a  certain 
degree  of  care,  and  he  should  have  acted  with  reference  to  the  fact 
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that  the  donkey  was  standing  there.  It  was  therefore  negligence  in 
him  to  driye  as  he  did,  in  viev  of  the  cironmstanoe. 

There  is  a  line  of  cases  sustaining  this  principle,  and  on  the  other 
hand,  cases  where  the  acts  occur  at  the  same  time,  so  that  the  de- 
fendant has  not  a  case  before  him  in  which  he  has  to  act  with  refer- 
ence to  the  existence  of  negligence  on  the  other  side.  In  such  a 
ease  the  negligence  of  the  plaintiflT  is  contributory.  Both  are  the 
eflhctiye  cause  of  the  injury  that  happened. 

We  find  this  rule  yery  well  stated  in  the  caseof  Jhmr.  Vermont 
Cent.  R.  Co.f  24  Vt  494,  which  I  cite,  not  on  account  of  its  special 
aathority  because  it  is  one  of  a  numerous  line  of  cases,  but  because 
it  states  the  principle  so  clearly.  Haying  cited  some  authorities, 
the  court  says : 

"  This  leads  our  inyestigation  to  the  question  whether  an  action 
can  be  sustained  when  the  negligence  of  the  plaintiff  and  the  de- 
fendant has  mutually  co-operated,  in  producing  the  injury  for  which 
the  action  is  brought.  On  this  question  the -following  rules  will  be 
found  established  by  the  authorities.  When  there  has  been  mutual 
ni^ligence,  and  the  negligence  of  each  party  was  the  proximate 
<»ase  of  the  injury,  no  action  whateyer  can  be  sustained.  In  the 
use  of  the  words  *  proximate  cause '  is  meant  n^ligence  occurring 
at  the  time  the  injury  happened.  In  such  case  no  action  can  be 
anstained  by  either,  for  the  reason  ^  that  as  there  can  be  no  appor- 
tionment of  damages,  there  can  be  no  reooyery.'  So  where  the 
negligence  of  the  plaintiff  is  proximate,  and  that  of  the  defendant 
remote,  or  consisting  in  some  other  matter  than  what  occurred  at 
the  time  of  the  injury,  in  such  case  no  action  can  be  sustained  for 
the  reason  that  the  immediate  cause  was  the  plaintiff  himself.  Under 
this  rule  falls  that  class  of  cases  where  the  injury  aroee  from  the 
want  of  ordinary  or  proper  care  on  the  part  of  tlio  plaintiff  at  the 
time  of  its  commission.  These  principles  are  sustained  by  Hill  y. 
Warrm,  2  Stark.  377;  7  Mete.  274;  12  Mete.  415;  5  Hill,  282; 
6  Hill,  592;  WiUiams  y.  Holland,  6  C.  ft  P.  23.  On  the  other  hand 
when  the  negligence  of  the  defendant  is  proximate,  and  that  of  the 
pluntiff  remote,  the  action  can  then  bo  well  sustained,  although  the 
plaintiff  is  not  entirely  without  fault.  This  seems  to  be  now  well 
settled  in  England  and  in  this  country.  Therefore  if  there  be  neg- 
ligence on  the  part  of  the  plaintiff,  yet  if,  at  the  time  when  the  in- 
jury waa  committedt  it  might  haye  been  ayoided  by  the  defendant 
in  the  eieioise  of  reasonable  care  and  prudence,  an  action  will  lie 
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for  the  injury.  So  in  this  case  if  the  plaintiff  irere  guilty  of  neg- 
ligence  or  even  of  positive  wrong,  in  placing  his  horse  in  the  road, 
the  defendants  were  bound  to  the  reasonable  exereise  of  caie  and 
diligence  in  the  use  of  their  road  and  management  of  the  engine 
and  train,  and  if  for  the  want  of  that  care  the  injury  arose^  they 
are  liable.  Such  is  the  case  of  Davies  t.  Mann^  10  M.  &  W.  548  where 
one  unlawfully  left  his  fettered  donkey  in  the  highway,  and  it;  wm 
killed  by  the  negligence  and  carelessness  of  the  defendant  in  the 
management  of  his  horses  and  wagon.  Lord  Abikokk  held,  '  that 
he  might  recoYcr,  though  the  animal  was  improperly  there.'  '* 

The  principle  then  is,  that  the  situation  presents  to  the  defend- 
ant an  occasion  for  a  certain  degree  of  care  measared  by  the  cir- 
cumstances, one  of  which  is  that  he  sees  that  there  is  a  person  or 
an  animal  in  danger,  no  matter  whether  they  arc  there  by  careless- 
ness or  not,  and  it  is  his  business  to  exercise  care  with  reference  to 
that  situation.  In  such  a  case  the  fault  of  the  plaintiff  is  held  not 
to  be  contributory.  The  injury  is  the  result  of  the  carelessness  ef 
the  defendant. 

When  however  the  two  circumstances  occur  at  the  same  time, 
the  defendant  is  not  charged  with  the  duty  of  taking  dare  of  the 
plaintiff,  inasmuch  as  the  sudden  occurrence  of  the  plointifTs  act 
gives  him  no  opportunity  to  do  so.  The  two  acts  of  negligence 
being  concurrent,  each  is  held  to  contribute  to  the  result 

Applying  this  rule  to  the  facts  of  this  case,  we  find  a  person  en- 
gaged in  the  very  act  of  crossing  this  train  —  climbing  over  between 
the  buffers  —  at  the  moment  when  this  defendant  carelessly  started 
the  train  without  notice. 

For  these  reasons  and  upon  these  principles,  we  feci  compelled  to- 
send  the  case  back  for  a  new  trial  There  was  error  i  ii  this  instruction. 

SefU  back  for  a  new  trial. 


Nont  BT  THB  RsFORTBR. — Thls  ewM  \b  oontruy  to  LewU  v.  BdU.  A  0M& 
B.  Go.,  88  Md.  588:  B.  c,  17  Am.  Rep.  531. 

In  (htertag  v.  Poo.  R.  Co.,  64  Mo.  421,  a  hofj  sitdiig  on  a  trestle  work  nnder 
a  freight  car,  at  the  depot,  was  ran  over  l^  the  starting  of  the  train.  BM, 
that  there  could  be  no  recovery.  It  was  not  clear  whether  a  locomotive  was 
attnclu^d  when  tlie  boy  took  liis  posltloQ,  and  It  appeared  that  boys  were  in  the 
habit  of  going  nnder  the  cars  to  pick  np  what  dropped  from  them.  The  ques- 
tion was  left  to  the  Jniy. 

In  Ceta.  R,  etc.  Go.  ▼.  IMam,  42  Ga.  827,  the  defendant  attempted  to  pass 
wider  the  can  while  they  were  stopped  for  wood  and  water,  after  dark,  not 
at  a  pabUc  crossing.    EM,  that  he  could  not  leooTer.    The  coart  eeld:    "  It 
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in  fact  a  most  impradent  and  rash  act."  "  The  attempt  to  crawl  under 
the  ears  showed  a  want  of  ordinary  care."  The  omission  to  blow  the  whistle 
'*  does  not  howerer  ezcnse  the  rashness  of  the  plaintiff  in  patting  himself 
nnder  the  wheels  of  the  cars,  which  he  had  OTerj  reason  to  expect  would  moTO 
almost  inunediately,  mnoe  according  to  the  habit  of  the  cars  the  stoppage  of 
the  cars  was  but  for  a  very  brief  period.** 

In  Chicago,  BurUngton  A  QtUney  B.  Co,  ▼.  Dewey,  26  111.  255,  the  deceased 
in  the  night  tried  to  go  between  cars  of  a  freight  train  standing  at  the  station 
between  the  station  and  a  passenger  train  which  he  wished  to  take.  The  court 
aald:  *  *  The  deceased  knew  that  an  engine  was  attached,  with  steam  up.  liable 
to  more  at  any  moment.  It  was  in  the  night  when  the  engineer  or  conductor 
would  not  be  likely  to  see  or  know  of  his  effort  to  pass  between  the  cars.  He 
gave  no  notice  of  his  intention  to  pass  through,  and  these  officers  had  the  right 
to  suppose  a  prudent  or  reasonable  person  would  not  attempt  to  pass  at  the 
time  and  under  the  circumstances.**  *'  There  can  hardly  be  a  doubt  that  any 
reasonably  prudent  and  careful  person  would  have  gone  around  the  train,  or 
w.mld  have  waited  until  it  passed.*'  Judgment  for  plaintiff  reversed.  [In 
the  principal  case  the  party  could  have  gone  around  the  square.  ] 

This  was  followed  in  Chie.,  etc..  By.  Co.  v.  Cost,  78  111.  894,  where  the  facts 
were  predsely  similar,  except  that  it  does  not  appear  that  the  accident  was  in 
the  night.  The  court  said:  "It  was  no  doubt  the  duty  of  the  company,  in 
dne  time  befon>  the  passenger  train  left,  to  clear  the  way,  so  that  appellee  and 
all  other  passengers  could  approach  and  enter  it  with  safety.  But  a  failure  of 
the  company  to  perform  their  duty  did  ncyt  license  appellee  to  hazard  his  life  to 
reach  the  train.  Had  the  passenger  train  left  before  he  could  approach  it  safely, 
and  thus  the  company  violated  its  Implied  agreement  to  carry  him  on  that  train, 
If  he  had  procured  a  ticket  for  passage  thereon,  he  would  have  had  his  action 
against  the  road,  for  all  damages  sustained  by  not  carrying  him  on  that  train, 
but  it  conferred  on  him  no  right  to  imperil  his  life  or  limb."  Judgment  for 
plaintiff  reversed. 

In  8UB»n  v.  HanMalt  etc.,  B.  Co.,  97  Mo.  671,  the  train  lay  across  the  street, 
'With  an  openly  a  few  inches  wide  between  the  rear  car  and  the  rear  car  of 
another  train  on  the  same  track,  several  feet  from  the  street  line.  One  train 
hacked  while  the  party  was  trying  to  pass  through  the  opening.  The  court 
said  that  as  "  the  Injury  did  not  occur  at  any  street  crossing,  but  on  a  part  of 
the  track  where  there  was  not  even  a  private  or  occasional  pathway,  the  defend* 
ant  had  a  right  to  presume  that  no  one  would  attempt  to  cross.  It  was  true 
the  street  crossing  was  entirely  obstructed  by  the  train,  which  obstruction  the 
municipal  authorities  might  at  any  time  have  prohibited,  and  for  which  the 
defendant  might  have  been  held  liable  in  damages  for  any  inconvenience 
eceairioned  by  such  obstmetioii,  bat  this  obstruction  did  not  authorize  one  who 
was  aboat  to  cross  to  attempt  to  do  so  at  any  accidental  opening  lietween  the 
cars,  either  of  that  train  or  of  the  adjoining  one,  except  at  the  peril  of  the  per« 
son  so  attempting  to  cross."    Judgment  for  plaintiff  reversed. 

In  MemphiB,  etc.,  B.  Co,  v.  Copeland,  61  Ala.  876,  the  deceased  got  off  a  pas- 
ienger  train  just  arrived,  and  tried  to  crawl  between  cars  of  a  freight  train 
standing  between  him  and  the  depot,  with  engine  attached  with  steam  upi 
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The  coart  said:  "  The  attempt  thus  to  pass  between  the  cars  of  a  train  whick 
he  must  have  known  was  liable  to  be  moved  cannot  be  classed  as  less  than 
negligence.  It  borders  on  reckleasness.  *  *  *  Both  were  in  fault."  The 
iitaimm  case  eited.    Judgment  for  plaintiff  reversed. 

In  BaUimore  d:  Ohio  R,  Co.  v.  FUepaMck,  85  Md.  82,  the  oompanf  had  left: 
an  opening  between  the  cars  at  the  street  crossing,  but  the  party  undertook  to. 
go  through  another  opening  in  the  train,  on  the  street  beyond  the  crossing, 
opposite  his  father's  door.     This  was  held  a  proper  case  for  the  Jnry. 

In  McMahan  v.  North  Cent.  Ry.  Oo„  89  Md.  488,  the  party  attempted  to  pass 
between  or  under  the  cars,  just  before  or  just  after  they  started.  But  a  new- 
trial  was  granted  on  another  consideration. 

In  CMara  v.  Del.  A  H.  Can.  Co,,  18  Hux^  192,  the  circumstanoeB  were  pre- 
cisely similar  to  those  of  the  prindpal  case,  and  a  recovery  was  denied.  The 
Levi$  case  was  cited.  The  court  said,  *'  The  plaintiff  could  have  gone  around 
the  end  of  this  obstructing  train  with  safety,  a  distance  of  one  hundred  to  two 
hundred  feet.  But  he  preferred  to  climb  across  defendant's  cars,  knowin|^ 
it  was  a  train  liable  to  be  moved,  that  the  engine  was  near  the  depot  but  not 
in  sight,  and  that  cars  were  frequently  in  motion  at  that  point.  U^der  such  a 
state  of  facts,  the  plaintiff  was  very  negligent  in  taking  the  risk,  and  as  his 
injury  was  caused  thereby  he  cannot  recover." 

In  Viektburg,  etc.,  11.  Co.  v.  Alexander,  62  Miss.  496,  a  locomotive  and  train 
stood  projecting  three  and  a  half  feet  into  the  highway  crossing.  A  physician,* 
with  a  horse  and  buggy,  on  his  way  to  visit  a  patioit,  after  waiting  twenty; 
minutes,  triod  to  cross  and  was  injured  by  the  starting  of  the  train.  HeUL^  a 
question  for  the  jury.  '*  Thero  was  room  for  a  horse  and  buggy  to  pass  in 
front  of  the  train.  All  wero  thus  invited  to  cross.  *  *  *  The  result 
showed  he  was  mistaken,  but  his  course  was  a  most  natural  one  under  the  cir« 
cumstances." 

In  Ranich  v.  Uofd,  81  Penn.  St  808,  an  infant,  six  or  seven  years  old^ 
attempted  to  crawl  under  a  f  roight  car  obstructing  the  crossing.  The  court 
held  that  he  was  not  necessarily  negligent.  But  the  court  said,  if  he  "  had 
been  an  adult,  he  would  have  had  no  right  of  action.  •  •  •  Common 
prudence  would  have  restrained  him.*'  , 

Shearman  &  Redfleld  say  (Neg.,  g  490)  that  this  is  "  a  difficult  question.'*  In 
regard  to  waiting  for  the  train  to  move  and  suing  for  damages  for  the  delay, 
they  observe:  '*  Such  suggestions  aro  suroly  fine  examples  of  judicial  humor, 
After  two  or  three  years*  litigation,  the  plaintiff  might  probably  recover  damagea 
to  the  amount  of  twenty >five  cents.'*  '*  It  is  not  (in  Pennsylvania)  de«me4 
negligence  for  the  plaintiff  to  cross  by  the  only  path  left  open  to  him.**  Citing 
Ranch  V.  Uoyd,  fupra,  which  does  not  so  hold.  ' '  This  we  consider  the  proper 
rule.  We  do  not  believe  that  the  most  learned  judge  would  fail  to  step  oveir 
the  platform  of  a  car  under  such  ciroumstances;  and  it  is  absurd  to  call  thai 
course  negligent  which  every  sensible  man  would  adopt.  But  it  in  unqnestlour 
ably  negligence  of  a  gross  degree  to  pass  under  cars. "  (And  yet  that  was  what 
was  attempted  in  RaneJi  v.  Lloyd,] 

We  consider  the  principal  case  clearly  ¥rrong  and  against  the  great  pro^ 
ponderanoe  of  authority. 
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(4  MMk0y,  flB6.) 

A  lifleoae  Iaw  provided  that  "  eyery  pezaon  whose  biudness  it  is  to  haj  and  sen 
produoe,  fish,  meats  and  fruits  from  wagons  and  carts  shall  be  regarded  ss . 
a  prodnoe  dealer,"  and  that  **  no  additional  lieense  shall  be  required  from 
prodnoe  dealers  for  selling  meat."  Edd,  that  batter  and  eggs  are  *'  pro- 
duce "  within  the  statute,  but  one  who  sella  meats  alone  is  not  a  prodooo 
dealer.    {8ee  note,  p,  279.) 

INFORMATION  for  Bellixig  wiihoat  a  lioenaa     The  opinion 
states  the  case. 

A.  O.  Biddh,  for  plaintiH. 

William  A.  Oook  it  Leigh  Robiman,  for  defendants.^ 

MsBKiOK^  J.  The  cases  against  Oyster  and  Daly  were  cases  where 
the  information  had  been  filed  against  the  party  as  a  produce  dealer, . 
the  charge  being  that  he  was  engaged  in  the  sale  of  bntter  and  eggs, 
and  the  question  was  raised  whether  butter  and  eggs  constitute 
*'  produce  "  within  the  meaning  of  the  law. 

There  is  very  little  to  be  said  with  reference  to  that  matter  except 
to  refer  to  what  has  been  understood  to  be  the  common  usage  and 
practice  of  society  and  the  sense  in  which  the  word  ^*  produce  "  hai 
been  used.  The  argument  at  the  bar  was,  as  against  the  informa- 
tion, that  produce  meant  only  those  things  which  were  the  product, 
directly  of  the  soil,  such  as  cereals  and  fruits,  as  distinguished  from 
those  things  which  were  the  product  of  human  industry,  and  not 
derived  from,  but  directly  connected  with,  the  product  of  the  soil. 

But  the  common  parlance  of  the  country,  and  the  common  pracr 
tice  of  the  country,  have  been  to  consider  all  those  things  as  farm- 
ing products  or  agricultural  products  which  had  the  situs  of  their 
production  upon  the  farm,  and  which  were  brought  into  condition 
for  the  uses  of  society  by  the  labor  of  those  engaged  in  agricultural 
pursuits,  as  contra-distinguished  from  manufacturing  or  other  in* 
dustrial  pursuits. 

The  product  of  the  dairy  or  the  product  of  the  poultry  yard,  while 
it  does  not  come  directly  out  of  the  soil,  is  necessarily  connecteft* 
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with  the  soil  and  with  those  who  are  engaged  in  the  culture  of  the 
8oiL  It  isy  in  every  sense  of  the  word,  a  part  of  the  farm  product. 
It  is  depended  upon  and  looked  upon  as  one  of  the  results  and  one 
of  the  means  of  income  of  the  farm,  and  in  a  just  sense,  therefore^ 
it  may  be  considered  produce. 

The  word  **  produce  **  has  no  definite,  exact  and  technical  mean- 
ing. It  may  be  used  in  a  larger  or  more  restricted  sense.  But  we 
must  look  to  what  the  habits  and  usages  of  society  are,  and  what 
has  been  the  practice  with  regard  to  it,  so  as  to  give  an  interpreta- 
tion to  this  word  which  is  not  a  technical  one  under  the  law.  And 
in  that  aspect  of  it  the  court  is  at  no  difficulty  in  determining  that 
in  their  judgment  the  words  **  produce  dealer  "  as  used  in  the  license 
law  of  the' District  of  Oolumbia,  which  says  that  ''produce  dealers 
shall  pay  t25  annually,  and  every  person  whose  business  it  is  to  buy 
and  sell  produce,  fish,  meats  and  fruits  from  wagons  and  carts, 
shall  be  regarded  as  a  produce  dealer/'  apply  to  one  who  brings  eggs 
and  butter  to  vend  in  the  market  as  much  as  to  one  who  brings 
only  cereals  or  fruits  or  what  is  ordinarily  called  ''  garden  stuff." 

We  therefore  shall  remand  the  cases  against  Oyster  and  Daly  to 
the  police  court  in  order  that  they  may  be  proceeded  with  to  judg- 
ment. 

The  case  against  Bmmert  is  an  information  against  a  party  for 
selling  bacon,  hams,  dried  meat  and  other  meats  of  that  sort,  which 
are  not  the  meat  of  animals  slaughtered  just  before  being  sold,  but 
are  cured  meats,  and  the  question  there  is  whether  the  party  is  liable 
to  a  license  as  a  produce  dealer. 

While  the  clause  in  the  law  says  that  ''Produce  dealers  shall  pay 
annually  t25,  and  every  person  whose  business  it  is  to  buy  and  seU 
produce,  fish,  meats  and  fruits  from  wagons  and  carts  shall  be 
regarded  as  a  produce  dealer,"  it  also  contains  this  qualification, 
"  that  no  additional  license  shall  be  required  from  produce  dealers 
for  selling  meat" 

That  seems  simply  to  indicate,  not  that  the  selling  of  meat  is 
characteristic  of  a  produce  dealer,  but  that  the  produce  dealer  who 
gets  his  license  as  such,  has  the  further  privilege,  or  a  sort  of  grace 
and  favor  extended  to  him,  within  the  limited  amount  mentioned 
in  the  statute,  because  it  says  that  he  shall  pay  no  additional  license 
where  the  capital  invested  is  less  than  tl,000,  showing  that  the  idea 
was  to  make  the  produce  dealer  a  privileged  character  to  the  extent 
of  his  small  dealings,  that  he  might  supply  the  necessities  of  society 
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in  having  at  hiis  stali  not  only  the  product  of  the  garden  and  the 
product  of  the  stream,  as  fish  and  fruits,  but  that  he  might  also 
sell  a  limited  quantity  of  bacon  and  the  like,  with  dried  beef  and 
other  things  which  go  to  make  up  the  complement  of  a  produce 
dealer's  establishment,  without  thereby  depriving  himself  of  the 
character  and  privileges  of  a  produce  dealer. 

The  word  meat  as  used  in  connection  with  the  butoher^s  employ- 
ment^ is  used  in  its  very  largest  sense  and  without  any  restriction 
as  to  the  quantity  which  he  is  privileged  to  sell. 

The  authorities  do  not  use,  in  the  licenses  for  butchers,  or  in  the 
regulations  about  butchers,  the  same  term  as  was  used  in  the  statute 
of  the  United  States,  ^^  butchers'  meats,"  which  would  exclude  the 
dried  meats  from  the  occupation  of  the  butcher,  but  they  say  that 
the  butcher  and  every  person  whose  business  it  is  to  sell  meats  from 
market  stalls  shall  be  regarded  as  a  butcher.  There  they  have 
defined  a  butcher  in  particular  language.  Any  meat  sold  at  a 
market  stall  comes  within  the  function  of  a  butcher  and  belongs 
to  his  office,  and  his  right  to  sell  shall  be  determined  by  the  right 
of  the  butcher  to  sell  meats. 

So  far  as  the  license  of  the  butcher  is  concerned,  the  law  goes  on 
to  provide  that  he  shall  pay  certain  definite  sums  in  the  western 
market,  the  eastern  market,  in  the  Oeorgetown  market  and  in  the 
northern  market,  for  the  occupation  of  his  stall,  but  it  is  to  be  paid 
not  as  a  license,  but  as  a  rent  for  the  use  and  occupation  of  that 
BtalL  A  butcher  pays  no  license  as  license.  He  pays  part  of  the 
revenues  of  the  city  as  a  rental  for  the  occupation  of  a  portion  of 
the  ground  belonging  to  the  city  in  these  several  market-houses. 

So  far  as  the  central  market  is  concerned,  there  is  no  provision 
in  the  statute  requiring  him  to  pay  any  rental.  That  seems  to  be 
provided  for  by  the  regulations  of  the  market  itself  and  in  the  obli- 
^tion  of  the  market  company  to  pay  a  certain  annual  stipend  to 
the  District  of  Columbia.  The  particular  corporation,  holding  that 
market  is  entitled  to  the  rentals  of  that  market,  as  the  city  owning 
these  other  markets  enumerated  is  entitled  to  the  rentals  of  the 
stalls  of  those  markets.  It  is  only  m  the  character  of  rentals,  and 
■not  in  the  character  of  licenses  that  the  butcher  makes  any  payment 
at  alL 

Finding  then  that  the  traverser  Emmert  deals,  according  to  the 
information,  only  in  meats,  and  dealing  in  meats  of  any  sort, 
whether  fresh  or  cured  meats,  being  defined  to  be  the  thing  that 
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characterizes  the  trade  of  a  butcher  as  declared  in  the  15tli  pam^ 
graph  of  the  statute,  the  court  is  constrained  to  say  that  he  does 
hot  come  within  the  characteristics  of  a  produce  dealer  who  has  to 
have  a  license,  and  as  there  is  no  specific  license  assigned  to  a 
butcher  in  the  central  market,  he  must  go  acquit  of  this  informi^ 
tion« 

NoTB  BY  THM  RgpOiCTmi,— In  Maforr.  Jnwrft,  6  W.  A 8.  270,  th« ccmyt  aald: 
**  Swine,  horses,  nesi  cattle,  sheep,  mannre,  ooxdwood,  hay,  and  man/  other 
thhigs  not  more  saTOiy,  would  be  oat  of  place  in  a  market-hoose  for  the  sale 
of  poultry,  vegetables,  fruit,  eggs,  milk,  butter,  lard,  and  other  provisions  for 
the  mouth;  yet  tliey  are  strictly  produce  of  the  farm;  much  more  so  indeed 
than  beef,  which  though  it  comes  like  everything  else  primitively  from  the 
soil,  is  as  much  a  manufactured  article  as  leather,  cloth  or  charooaL  The  ox 
is  the  produce  of  the  farm;  beef  is  the  produce  of  the  slaughter-house  and 
the  shambles.  It  is  manufactured  by  the  professional  skill  of  the  artisan,  whose 
business  is  as  distinct  from  that  of  a  farmer  as  is  that  of  a  flax -dresser  or  a 
wool-comber.  That  the  farmer  sometimes  works  up  his  own  raw  materials, 
bannot  prevent  it  from  taking  a  new  denomination  from  the  additional  labor 
expended  on  it.  The  versatility  so  conspicuous  in  the  American  people  often 
makes  him  his  own  weaver:  yet  it  follows  not  that  his  linsey-woolsey,  though 
cut  from  his  own  sheep,  Ib  the  less  manufactured,  or  the  less  improperly 
denominated  the  produce  of  his  farm.  The  blending  of  trades  does  not  change 
the  nature  of  the  wares.  When  the  farmer  slaughters  his  own  ox,  the  beef  is 
not  lees  the  product  of  the  slaughter-house.**  And  it  was  held  that  beef  is  not 
the  *'  produce  of  a  farm.** 

In  SkOe  V.  Barroum,  28  Miss.  477,  the  court  took  Judldal  notioe  that  cotton 
Is  a  "  product  or  commodity.' 
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KOOVBS  v.  DiSTBIOT  OV  GOLUIEBIA. 
(4lIaoke7.88».) 

PapmetU — oftaM$ — cheek  fu4  pmid, 

A  tm  payer  gave  his  check  for  his  taxes  to  the  collector.  It  was  not  prasented 
for  several  days,  and  meantime  the  bank  failed.  The  bank  was  insolvent 
when  the  check  was  drawn,  and  it  was  not  shown  that  the  check  would  have 
been  paid  if  promptly  presented.     HM,  that  the  check  was  not  payment.* 

THE  opinion  states  the  case.     The  defendant  had  judgment 
below. 

*8ee  FUnp  v.  8Uet,  poet. 
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'  JK  A.  JfewmansxiA  A.  A,  Binney,  for  plaintiff. 
A,  O.  Biddh,  for  defendants. 

'  MsBBiCK,  J.  The  court  has  considered  the  facts  in  this  case; 
and  thinks  it  is  apparent  that  the  complainant  is  not  entitled  to  any 
relief  whatsoever  at  the  hands  of  a  court  of  equity  or  of  any  other 
eourt  as  against  the  District  of  Columbia. 

•  He  claims  that  on  a  certain  day  he  paid  the  taxes  which  were  due 
by  him  to  the  District  of  Columbia  in  a  check  for  four  hundred  and 
ninety  odd  dollars  on  the  bank  of  Middleton  &  Co.  of  this  city^ 
which  bank  was  open  at  the  time  the  check  was  drawn  and  remained 
open  the  next  day.  The  third  day  however  it  suspended,  and  the 
collector  not  having  presented  the  check  there  on  the  day  of  its 
receipt  or  the  day  after,  it  is  claimed  therefore  that  the  complain- 
ant is  to  be  credited  with  the  amount  by  reason  of  the  default  of  the 
collector  in  not  presenting  the  check  in  due  season,  according  to 
the  mercantile  law,  for  payment  at  that  bank. 

There  is  no  question  in  this  case,  as  to  the  law  touching  commer- 
cial paper,  or  the  obligation  of  a  holder  to  present  a  check  within  a 
reasonable  period,  twenty-four  hours  if  in  the  same  town;  and  if 
he  does  not  present  it  in  that  time,  and  the  bank  thereafter  fails, 
the  drawer  of  the  check  would  be  entitled  to  be  discharged,  because 
that  check  has  been  a  payment  as  between  the  original  parties  to 
the  check. 

But  the  question  in  this  case,  as  I  may  say,  is  not  a  question  of 
commercial  law;  it  is  a  question  of  agency.  Was  the  collector  of 
taxes  authorized  by  the  law  of  the  land,  or  by  any  properly  delegated 
authority  from  the  municipal  officers  superior  to  him,  to  accept  in 
payment  of  taxes  any  thing  else  than  money? 

The  doctrine  which  expands  an  agency  by  reason  of  the  acts  and 
dealings  of  the  parties  from  time  to  time  has  no  application  what- 
soever to  the  official  acts  of  a  public  officer.  Everybody  knows  bj 
the  public  law  of  the  land  (or  is  charged  with  knowledge  of)  the 
extent  of  the  power  of  that  officer,  and  his  superior  officers,  so  to 
speak,  cannot  qualify  it  except  so  far  as  the  law  has  delegated  to 
them  a  power  to  control^  or  modify,  or  expand  his  legal  obligations. 
fienoe,  there  can  be  no  such  thing  as  a  presumption  of  agency  grow- 
ings oat  of  the  dealings  of  a  public  officer  in  respect  to  his  public 
dnty;  because  whatever  presumption,  as  between  private  parties,. 
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might  arise  in  favor  of  a  delegated  authority  from  an  outward  act 
of  dealing,  so  far  as  the  public  officer  is  concerned  that  presump- 
tion is  repelled  by  the  known  law  of  the  land,  the  knowledge  of 
which  is  imputed  to  every  citizen,  which  known  law  of  the  land 
limits,  defines  and  bounds  his  power,  and  qualifies  and  corrects  any 
presumption  of  agency  which  might  otherwise  arise  out  of  these  acta 
and  dealings. 

That  being  the  case,  what  is  the  effect  of  a  payment  by  a  check 
<frdinarily?  It  is  but  in  itself  a  conditional  payment,  to  be  ripened 
into  an  actual  payment,  provided  the  check  be  honored  by  the  bank. 
But  the  probability  that  that  conditional  payment  may  be  ripened 
into  an  actual  payment,  does  not  advance  a  single  step  toward  the 
establishment  of  a  right  of  a  public  officer  in  the  character  of  agent 
of  the  public  to  surcharge  the  public  with  an  additional  risk  in 
respect  to  the  collection  of  its  public  dues* 

The  law  says  that  the  collector  shall  collect  the  taxes.  The  law 
further,  to  secure  the  taxes,  and  in  addition  to  the  personal  respon- 
sibility, makes  the  taxes  a  lien  upon  the  real  estate,  the  visible 
estate  of  the  party  in  question*  Now  can  it  be  said  that  a  practice, 
no  matter  how  long  indulged  in  by  the  collector  for  the  convenience 
of  parties,  of  receiving  from  tax  payers  checks  upon  their  bankers 
can  be  considered  to  supersede,  to  dispense  and  put  aside  at  his 
pleasure  the  lien  of  absolute  security  which  the  public  has  for  the 
collection  of  its  taxes  by  his  hold  upon  the  property  of  the  partyF 
That  would  extend  the  law  of  agency  beyond  anything  that  has  any 
foundation  in  well-established  precedents  or  authority  in  the  books, 
because  the  books  say  that  by  the  taking  of  a  check  you  superadd 
to  the  original  predicament  of  uncertainty  of  payment  as  between 
the  debtor  and  creditor,  the  uncertainty  of  payment  arising  out  of 
the  possible  insolvency  of  the  drawee  of  the  check,  and  the  obliga- 
tions of  diligence  on  the  part  of  the  holder  to  present  that  check 
within  due  season  in  order  to  preserve  his  demand  against  the  orig- 
inal holder. 

That  being  the  law  of  agency,  so  far  as  agents  are  concerned  and 
the  law  modifying  the  payment  of  agents,  can  it  be  said  that  a  pub* 
lie  collector,  without  any  warrant  of  law  whatsoever,  who  is  dealing 
for  the  convenience  of  the  parties,  is  authorized  to  put  his  personal 
judgment,  his  personal  inclination  to  promote  the  convenience  of 
and  to  accommodate  the  tax  payer  in  lieu  of  the  legal  lien,  and 
thus,  for  those  imperfect  and  almost  frivolous  considerations,  ao  to 
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fpeak.  to  waire  the  certainty  of  the  right  of  collection  add  th6'  '^ 
earity  that  the*pnblic  has  for  its  taxes  ? 

Bat  in  this  particular  case,  even  if  jon  were  to  assume  that  there 
wai  the  semblance  of  a  recognized  practice  ripening  into  law  to  pr^ 
by  check,  that  surely  would  only  be  a  recognized  usage  to  pay  by 
ehecks  upon  authoritative  and  well-established  banks.  The  word 
''check''  has  a  signification,  a  sort  of  cabalistic  meaning,  in  the 
mind  of  the  public,  because  it  represents  ordinarily,  and  the  mean- 
ing of  the  term  implies,  that  it  is  a  draft  by  a  holder  or  depositor 
upon  a  well-accredited  and  established  bank  which  stands  almost  in 
the  place  of  an  actual  bank  note  from  the  bank  itself.  And  it  is  be- 
eause  of  that  character  that  the  commercial  law  has  attached  to  it 
the  consequences  which  follow  by  reason  of  the  presumption  of  a 
payment  when  it  passes  from  man  to  man  in  their  priyate  transac- 
tions. 

But  can  it  be  said  that  the  recognition  of  such  a  usage,  such  a  qual- 
ified mode  of  payment  with  regard  to  a  check  thus  designated  and 
<;haracterized,  and  which  is  the  true  meaning  of  it,  can  be  expanded 
into  tho  recognition  of  an  agency  on  the  part  of  the  collector  to  take  a 
private  order  from  any  individual  against  another  individual,  or  any 
of  these  brokers  who  are  about  in  the  town  here,  who  assume  to  them- 
selves,  for  the  purposes  of  their  own  trade,  the  formal,  the  solemn, 
the  imposing  epithet  of  bankers?  They  are  not  bankers  in  any  sense 
of  the  term.  They  do  not  come  within  the  proper  designation  of 
bankers,  and  acheck  upon  these  so-called  bankers,  if  you  would  trans* 
late  it  into  the  common  English,  and  say  that  the  man  has  given  to 
the  collector  an  order  upon  some  private  broker  down  in  town  here, 
some  private  individual,  you  would  at  once  see  that  this  did  not  ceme 
at  all  within  his  power  and  authority  as  a  designated  agent,  so  as  to  re- 
lieve the  drawer  of  that  check  of  his  obligation  and  throw  the  burden 
upon  the  District  of  Columbia  for  non-payment  upon  the  presump- 
tion of  the  agency. 

l.*hat  was  the  character  of  this  check  —  an  order  given  on  the  sup- 
posed or  so-called  banking  house  of  Middleton  &  Co.,  who  were  ut- 
terly insolvent  at  the  time  it  was  granted,  and  who  made  an  assign- 
ment the  day  after.  Under  circumstances  of  this  sort  it  would  be 
of  the  saddest  consequence,  it  would  be  subversive  of  the  whole 
security  of  the  pnblio  for  a  court  of  justice  to  entertain  for  a  mo- 
ment the  idea  that  checks  of  that  description  could  be  considered 
as  payment  of  taxes,  the  citizen  be  subserved,  and  the  public  thrown 
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into  the  necessity  of  making  up  for  the  want  of  credit  of  the  paitiev 
upon  whom  such  drafts  are  drawn. 

There  was  a  case  somewhat  simiUir  to  this  in  its  general  featnrea 
decided  in  England  in  the  year  1839,  which  was  the  case  of  Bridget 
Y.  Oarreit,  reported  in  the  lu  Bep.,  5  Com.  Pleas^  451,  which 
was  the  case  where  the  steward  of  a  lord  had  received  the  som 
of  seventy-eight  pounds  and  odd  shillings  in  payment  of  a  fine  for 
the  renewal  of  certain  copyholds.  The  check  was  drawn  upon  a 
banker  and  was  a  cross  check  as  they  call  it  in  England,  and  that 
check  was  put  to  his  credit  in  the  bank,  it  was  actually  paid  and 
went  to  the  credit  of  the  agent  who  was  entitled  to  receive  the 
money,  and  afterward  the  fund  was  stopped  by  the  bank,  it  having 
been  mingled  with  his  common  account,  for  the  purpose  of  making 
up  a  deficiency  in  that  account  as  between  him  and  the  bank.  The 
question  there  was  whether  the  payment  of  that  check  under  such 
circumstances  was  a  valid  payment.  The  court  below  refused  to  ad- 
mit it  as  a  payment  even  under  such  circumstances,  but  the  court 
above  said  that  the  check  having  been,  in  point  of  fact,  paid  as  a 
check,  and  then  deposited  by  the  agent  in  his  own  bank,  he  had,  there- 
fore, received  it,  and  being  authorized  to  receive  the  amount  of  the 
fine,  and  the  check  having  been  actually  paid,  it  thereby  became  a 
payment,  and  his  depositing  it  in  his  bank,  and  its  subsequent  con- 
version by  his  banker  to  his  own  private  account,  would  not  deprive 
it  of  the  character  of  a  payment  when  it  was  honored  at  the  bank 
upon  which  it  was  drawn  as  between  the  debtor  and  the  creditor^ 

And  that  is  the  whole  scope  of  this  case,  and  of  the  whole  line 
of  cases.  I  have  not  seen  a  case  anywhere  reported  in  which  it  waa 
held  that  payment  by  a  check  which  was  afterward  dishonpred  could 
be  considered  a  payment,  in  any  sense  of  the  law,  unless  the  party 
who  received  it  had  been  specially  authorized  to  receive  it,  or  by  the 
course  of  trade  was  to  be  presumed  to  have  been  authorized  to  re- 
ceive it,  and  thus  to  assume  for  the  creditor  the  additional  burden 
of  the  risk  of  want  of  diligence  in  the  presentation  of  the  same. 

But  it  is  utterly  inadmissible  in  the  case  of  public  officers  to  add 
to  the  trouble  and  burdens  of  the  public  for  the  purpose  of  saving- 
an  individual  who  has  paid  by  check  exclusively  for  the  gratiflcatior 
of  his  own  private  convenience.  Having  done  it  for  his  own  con- 
venience he  must  take  the  consequences  of  having  made  the  collec- 
tor of  taxes  his  own  agent,  and  not  say  that  in  that  respect  he  was^ 
the  agent  of  the  public. 
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Under  these  ciroomstancee  the  decree  of  the  coort  below  will  be 
afflrmed  with  costs. 

Affirmed  taUh  cfiiis. 

r 

Oox,  J.  I  agree  in  the  oondnsion  announced  in  this  case,  but  I 
have  some  doubts  about  it  and  therefore  do  not  wish  to  be  com- 
mitted  to  the  general  proposition  that  would  exclude  from  a  case  of 
tiiis  kind  the  general  rules  about  commercial  paper. 

It  is  conceded  as  between  indiyiduals,  if  a  man  gives  a  check  in  pay- 
ment of  a  debt  on  asolyent  bank  which  would  be  honored  on  presenta- 
tiouy  and  the  money  is  lost  through  the  failure  of  the  creditor  to  apply 
for  the  money  until  the  bank  has  become  insolvent,  that  the  creditor 
ihakes  the  check  his  own,  and  his  debt  is  considered  paid. 

I  doubt  whether  a  different  rule  applies  where  a  check  is  tendered- 
and  received  in  payment  of  public  dues.  It  would  rather  seem  to 
me  that  under  the  circumstances  presented  in  this  case,  it  would  be 
substantially  the  same  as  if  the  creditor  had  had  the  check  passed 
to  his  credit,  and  had  lost  it  afterward  by  allowing  it  negligently  to 
remain  in  the  bank  until  it  had  become  insolvent. 

But  however  that  may  be,  it  is  demonstrated  in  this  case  that  at 
the  time  the  check  was  given  the  so-called  bank  was  absolutely  in- 
solvent. By  the  testimony  of  the  bankers  themselves  it  appears  that 
the  assets  at  the  time  did  not  amount  to  one-tenth  of  the  liabilities 
of  the  bank.  The  burden  of  proof  of  course  is  upon  the  complain- 
ant in  a  case  like  this  to  show  that  his  check  was  good,  and  that  the 
loss  was  caused  by  the  neglect  of  the  other  party. 

The  proof  in  the  case  utterly  fails  to  satisfy  us  that  this  check 
wonld  have  been  paid  if  it  had  been  immediately  presented.  The 
testimony  of  one  of  the  bankers  is  that  the  check  would  have  been 
paid  if  presented,  as  another  check  for  $71  had  been  paid  the  same 
day.  We  think  that  is  totally  unreliable.  It  appears  that  after  the 
assignment,  which  was  made  the  next  day,  when  the  receiver  took 
possession  of  the  bank  there  was  not  more  than  forty  or  fifty  dollar9 
in  the  bank  in  cash.  The  banker  testifies  that  on  the  twenty-ninth 
there  were  several  thousand  dollars  in  bank.  Whether  it  was  there 
five  minutes  after  the  time  the  bank  opened  and  was  available  for 
the  payment  of  this  check  or  not  is  not  shown.  The  books  have 
not  been  produced  to  show  what  amount  of  money  there  was.  The 
burden  of  proof  is  on  the  plaintiff,  and  he  has  certainly  failed  to 
satisfy  ns  that  the  check  was  worth  a  cent. 
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TtUgraph — pole$intir$ei'^wiri$ane4, 

TUegraph  poles  and  wires  in  a  pablic  street  are  not  neoeesarilj  a  nnisanea 
which  will  be  prohibited  at  the  suit  of  one  in  front  of  whose  ks  ihej  ass 
erected.    {8een&U,p.  290.) 
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ILL  for  injunction.    The  opinion  states  the  case. 


Wm.  A.  Cook,  H.  B.  Davts,  Warren  C.  Sione  and  (hear  Nand^ 
Igit  complainant 

J.  HuOey  AsMon,  NathanUi  Wilmm  and  A.  Q.  Biddh.  for 
defendant. 

Merrick,  J.  [Omitting  other  qnestions.]  The  question  how- 
ever remains:  Was  there  in  the  exercise  of  this  right,  or  in  the 
proposed  exercise  of  this  right,  any  private  nuisance  contemplated 
which  should  be  restrained  bj  the  interposition  of  a  court;  because 
it  must  be  conceded  that  while  there  may  be  a  grant  of  authority 
on  the  part  of  the  Federal  government  to  use  its  property,  or  the 
grant  on  the  part  of  any  public  authority  to  use  the  public  property^ 
it  must  be  done  always  with  due  regard  to  the  rights  of  private 
citizens,  and  if  the  right  of  a  private  citizen  bo  invaded  it  is  to  stand 
in  just  compensation  before  the  tribunals  of  justice.  No  man's 
right  is  to  be  invaded,  no  matter  by  what  authority  or  by  what 
power;  at  the  same  time  no  man  has  a  right  to  set  up  his  caprices 
so  as  to  prevent  the  just  exercise  of  rights  for  the  benefit  of  the 
public,  whether  by  the  public  itself  or  by  any  private  agency  which 
the  public  chooses  to  adopt  as  the  instrument  for  carrying  out  the 
purposes  of  the  public  welfare. 

Before  we  consider  the  gravamen  of  the  private  grievances  alleged 
on  the  part  of  the  complainants  here,  it  is  well  enough  to  see  what 
the  general  rules  of  law  are  which  regulate  applications  for  redress 
of  this  sort  on  the  part  of  any  citizen  who  applies  for  injunctive 
relief  to  a  Court  of  Chancery.  We  need  not  go  outside  of  two  lead- 
ing decisions  pronounced  by  the  Supreme  Court  of  the  United 
(^tates  as  to  the  measure  of  chancery  power  in  this  respect.    There 
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has  been  a  great  deal  said  and  a  great  deal  written  with  regard  to 
the  extent  of  injanctiye  relief,  and  a  great  deal  of  conflict  and  con- 
fusion in  decisions  in  Tarious  places.  But  happily,  as  we  have  the 
most  angost  tribunal  in  the  world  to  lay  down  the  rale  of  action 
for  as,  wherever  they  have  spoken  it  is  enough  for  us  to  recognize 
and  be  governed  by  what  they  have  said,  leaving  nice  distinctions 
and  complicated  rules  elsewhere  to  adjust  themselves  as  they  best 
may  under  the  administration  of  law  not  governed  and  controlled 
as  we  are  by  this  one  tribunal  to  which  we  can  resort  with  so  much 
oonfldenoe. 

In  Mis8i9mpp%  A  Mo,  R.  Co,  v.  Ifard^  2  Black,  485,  the  rule  was 
laid  down  by  the  Supreme  Court  That  was  an  application  to 
restrain  the  erection  of  a  bridge,  at  Rock  Island,  over  the  Missis- 
sippi river.    The  court  used  this  language,  at  page  494: 

'^In  the  next  place:  Is  the  bridge  west  of  the  Illinois  boundary 
an  unreasonable  obstruction,  and  therefore  a  nuisance  that  a  Oourt 
of  Chancery  can  lawfully  remove  ?  In  considering  this  question  we 
must  be  governed  by  the  same  rule  on  which  a  court  of  law  could 
proceed  in  case  of  an  indictment  against  the  bridge  company  for 
committing  the  nuisance,  and  the  rule  is  that  if  the  abridgment  of 
the  right  of  passage  occasioned  by  the  erection  was  for  a  public 
purpose,  to  produce  a  public  benefit,  and  if  the  erection  was  in  a 
reasonable  situation,  and  a  reasonable  place  was  left  for  the  passage 
of  vessels  on  the  river,  then  it  is  not  an  unreasonable  obstruction 
and  indictable. 

**•  Then  again,  the  obstruction  to  navigation  must  be  plainly  a 
nuisance  within  this  rule  before  it  can  be  removed  by  decree.  If 
the  proceeding  was  by  indictment,  and  the  jury  doubted  whether 
the  obstruction  was  a  nuisance  or  not,  they  would  be  instructed  to 
acquit  the  defendant,  and  so  if  this  case  was  referred  to  a  jury  to 
try  the  fact,  and  they  doubted,  they  would  be  bound  to  acquit. 
And  the  same  rule  applies  in  a  Court  of  Chancery  where  the  court 
ascertains  the  fact  of  nuisance.'' 

This  is  in  regard  to  a  public  nuisance  where  a  private  party  seeks 
to  restrain  the  injury  to  himself  through  an  operation  of  a  public 
nuisan<^. 

In  the  same  volume  they  also  lay  down  the  rule  with  reference  to 
purely  private  nuisances,  which  have  not  any  public  aspect  at  all,  and 
that  is  done  in  the  case  of  Parker  v.  Winnipaeogee  Lake  Cotton  and 
Woolen  Co.,  %  Black,  545.     In  a  series  of  resolutions  collated  by  the 
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conrty  to  be  found  at  page  552^  they  say:  '^  A  diminution  of  the 
Talue  of  the  premiseB  without  irreparable  injury  is  no  ground 
for  interference.  Where  an  injunction  is  granted  without  a  trial  at 
law,  it  is  usually  upon  the  principle  of  preserving  the  property  until 
a  trial  at  law  can  be  had.  A  strong  jmnia/oc^itf  case  of  right  must 
be  shown,  and  there  niust  have  been  no  improper  delay.  The  court 
will  consider  all  the  circumstances  and  exercise  a  careful  discretion^ 
This  jurisdiction  is  applied  only  where  the  right  is  clearly  estab- 
lished; where  no  adequate  compensation  can  be  made  in  damages, 
and  where  the  delay  itself  would  be  a  wrong.  The  case  must  be 
one  of  strong  and  imperious  neoessityy  or  the  right  must  hare  been 
previously  established  at  law.  .  The  right  must  be  clear  and  its 
violation  palpable." 

If  the  evidence  be  conflicting  and  the  injury  doubtful,  this  extra- 
ordinary remedy  will  be  withheld. 

After  the  right  has  been  established  at  law,  a  Oourt  of  Chancery 
will  not,  as  of  course,  interpose  by  injunction.  It  will  consider  all 
^he  circumstances,  the  consequences  of  such  action,  and  the  real 
equity  of  the  case." 

Now,  these  are  the  rules  with  regard  to  injunctions  that  bind 
the  administration  of  injunctive  relief  in  this  court.  Apply  them 
to  the  allegations  and  the  facts  in  this  cause.  What  are  they?  I 
have  already  shown  that  the  case  of  the  plaintiff  acquired  no  addi- 
tional force  by  reason  of  the  allegation  of  a  public  nuisance,  because 
the  act  having  been  by  authority  of  law,  the  question  of  public  nui- 
sance is  out  of  the  case.  Then,  how  do  they  stand  with  regard  to 
the  claim  for  a  private  nuisance  P  What  are  the  pretenses  which 
they  set  up  ? 

In  the  first  place,  as  I  have  said,  one  of  the  complainants  owns 
a  feed  store,  one  owns  a  drug  store,  one  owns  a  hotel,  and  two  own 
stove  stores,  in  a  crowded  thoroughfare.  Seventh  street  north. 
Now,  what  are  their  allegations?  They  are  to  be  found  in  the  four- 
teenth paragraph  of  the  amended  bill.  It  is  to  be  observed  that 
they  do  not  claim  on  account  of  their  residence ;  they  do  not  claim 
on  account  of  private  families ;  there  is  no  allegation  of  that  sort  in 
the  amended  bill.  They  have  stricken  out  the  second  para^praph  of 
the  original  bill,  and  m  the  second  paragraph  of  their  amended  bill, 
they  simply  aver  themselves  to  be  the  owners  and  occupants  of  cer- 
tain establishments  and  buildings  in  the  city  of  Washington,  de- 
scribing them  as  applied  to  tlie  uses  which  I  have  just  designated. 
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Then  in  this  fourteenth  paragraph^  they  lay  down  the  grayamen  pf 
the  injury  of  which  they  complain:  ''  That  the  said  poles,  it  erected, 
will  seriously  and  materially  interfere  with  the  use  of  the  said  por- 
tion of  the  said  street  and  the  ordinary  travel  thereon,  and  will  ob-. 
struct  and  impede  the  ordinary  use  and  enjoyment  by  the  cprnplainr^ 
ants  of  their  said  several  premises^  and  the  said  portion  of  the  said 
street  both  as  highway  and  for  other  purposes  for  which  the  same^ 
to  contiguous  to  the  said  several  respective  premises,  is  now  prop- 
erly and  lawfully  used  by  the  complainants.'' 

Is  there  an}'  thing  in  that  allegation?  The  poles,  as  it  appears,  are 
to  be  placed,  according  to  the  proof  and  the  sworn  answer,  at  the 
distance  of  150  feet  apart  along  the  line  of  the  curbstone  and  as  near 
as  may  be  upon  the  dividing  line  of  lots  and  never  in  front  of  the 
entrance  of  any  house  or  store  along  the  line  of  the  street  Thi^ 
is  the  sworn  answer,  that  is  the  proof  and  that  is  the  fact. 

Now,  with  that  fact  staring  us  in  the  face,  is  it  not  too  great  an 
appeal  to  the  credulity  of  any  judicial  tribunal  to  say  that  the  erec- 
tion of  poles  at  intervals  of  150  feet  along  the  line  of  a  street  can 
make  any  substantial  impediment  to  the  entrance  of  any  business 
place  on  such  street?  We  have  those  things,  as  is  matter  of  public 
notoriety,  all  over  the  city  of  Washington,  all  over  the  crowded  cities 
of  New  York,  Philadelphia,  Boston,  Baltimore,  and  the  western 
cities.  And  we  have  not  been  shown  any  case  in  which  it  has  over 
been  held  that  these  telegraph  companies  have  been  restrained  from 
the  exercise  of  their  business  or  the  erection  of  their  poles  upon  the 
ground  that  they  impeded,  in  point  of  fact,  the  access  to  any  bus- 
iness place  within  any  of  these  cities.  And  it  cannot,  in  the  nature 
of  things,  be  that  they  do.  A  space  of  twelve  inches  which  is  about 
the  average  width  of  the  pole,  or  fifteen  inches  if  you  please,  occu- 
pied at  intervals  of  150  feet,  can  be  no  practical  impediment  to  the 
approach  of  any  man's  house  along  any  street  of  the  city. 

The  next  allegation,  which  is  part  and  parcel  of  the  same,  is  that 
it  will  impede  and  interfere  with  the  complainants,  their  families 
and  their  customers  in  business  in  access  and  approach  to,  and  de- 
parture from  the  said  tenements  and  premises.  How  can  the  en* 
trance  to  a  doorway  be  largely  impeded  by  a  pole  twelve  inches  wide 
one  hundred  feet  off?  And  they  do  not  offer  any  proof,  in  point  of 
fsct,  of  any  such  impediment. 

llien  they  say  that  the  ''  wires  proposed  to  b*e  strung  upon  the 
said  poles  will,  if  so  strung,  be  liable  to  be  blown  down  and  fall 
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upon  the  said  portion  of  the  said  street,  to  the  great  peril  of  the 
complainants,  and  during  the  high  winds,  which  prevail  in  the  said 
city,  will  create  a  great  and  loud  hissing  and  singing  noise,  to  the 
disturbance  of  the  sleep  and  quiet  of  the  complainants  residmg  in 
their  yicinity." 

That  is  a  prospectiye  and  imaginary  difficulty,  and  it  may  be 
dealt  with  sufficiently  by  quoting  the  language  of  the  Court  of 
Appeals  of  the  State  of  Missouri  in  the  case  of  Oay  t.  Mutual 
Union  Tel.  Co.,  12  Mo.  App.  491: 

''  The  fears  expressed  by  plaintiffs  witnesses  that  the  Tibrations 
of  the  pole  may  cause  the  area  wall  (which  prevented  the  water  in 
a  sewer  from  getting  into  the  plaintiff's  cellar),  to  crack,  thus  let- 
ting water  from  the  sewer  into  plaintiff's  cellar;  and  that  by  reason 
of  its  great  height,  it  may  be  blown  down  in  some  unprecedented 
storm,  are  mere  conjectures,  of  problematical  and  contingent  damage,^ 
which  is  not  likely  to  anse,  but  which,  should  it  arise,  under  such 
circumstances  as  would  impute  it  to  the  negligence  of  defendant, 
would  afford  ground  for  redress  in  an  action  at  law  for  damages." 

The  utterance  of  that  enlightened  court  is  quite  a  sufficient 
answer  to  problematic  danger  which  these  complainants  allege  here 
with  a  view  to  arrest  a  great  work. 

The  complaint  also  alleges:  **  That  the  said  wires  will,  if  erected, 
seriously  and  materially  increase  the  danger  of  destruction  of  the 
said  tenements  and  buildings  by  fire,  by  their  liability  to  attract 
lightning,  and  by  their  bnnging  into  proximity  to  the  said  tene- 
ments and  buildings  the  action  of  electricity;  and  that  they  will 
also  seriously  hinder,  impede  and  obstruct  the  operations  of  the 
fire  department  of  the  said  city  in  extinguishing  any  fire  or  fires 
that  may  occur  in  and  upon  the  said  tenements  and  buildings,  and 
will  interfere  with  access  to  and  escape  from  the  same  in  case  of 
necessity  on  account  of  such  fire  or  fires." 

This  completes  the  enumeration  of  the  grievances  that  these 
parties  complain  of.  The  answer  to  it,  besides  being  obvious  to  the 
common  sense  of  every  man,  will  be  found,  if  there  be  need  to  refer 
to  authority,  in  the  case  of  Rhodes  v.  Dunbar,  57  Penn.  St.  274, 
and  in  the  case  of  Mayor  of  Balttmore  v.  Radecise,  49  Md.  228;  s. 
c,  33  Am.  Hep.  239.  In  this  last  case  there  was  an  application  to 
restrain  the  erection  and  maintenance  of  a  carpenter's  shop  which 
was  run  by  a  steani  boiler  in  a  crowded  part  of  the  city  where  as 
the  parties  alleged,  there  was  a  most  imminent  danger  by  reason  of 
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the  combustible  materials  used  there  of  setting  fire  to  the  adjacent 
property  and  by  enhancing  the  insurable  risks  of  property  on  account 
of  this  great  danger;  and  that  was  the  point  of  injunctive  relief 
made  by  the  parties.  The  Court  of  Appeals  said  that  the  complaint, 
that  the  business  conducted  was  dangerous,  and  conducted  with 
combustible  materials  brought  into  dangerous  proximity  to  the  fire 
of  the  boiler  of  the  engine,  subjecting  their  buildings  to  much 
hazard  and  their  merchandise  to  increased  danger  from  fire,  raising 
the  prices  of  insurance  and  exciting  the  fears  of  neighboring  owners 
for  the  safety  and  security  of  their  property,  were  imaginary  dangers, 
and  not  at  all,  any  one  or  all  of  them  put  together,  the  occasion  for 
injunctive  relief  against  a  legitimate  business  prosecuted  in  a  legiti- 
mate way. 

This  disposes  of  each  and  all  of  the  objections  urged  in  the  four- 
teenth i^mragraph,  so  far  as  they  affected  the  rights  of  these  parties 
as  the  foundation  for  their  claim  to  a  Court  of  Chancery  for  injunc- 
tive relief.  But  assuming  that  there  was  some  injury,  still  that 
injury  would  not  of  necessity,  would  not  of  itself,  justify  the  appli- 
cation to  a  Court  of  Chancery  for  relief.  As  I  have  said,  and  as  the 
authorities  lay  down  the  rule,  the  Court  of  Chancery  will  consider 
all  the  circumstances  and  equities  of  the  case;  and  where  as  a  con- 
sequence of  its  interference,  the  hardship  upon  one  side  would  be 
immeasurably  greater  than  the  injuries  sustained  by  the  other,  it 
will  not  interpose  the  extraordinary  remedy  of  injunction,  but  will 
leave  the  complainant  to  his  action  at  law.  It  seems  to  this  court 
that  it  would  be  an  ectraordinary  stretch  of  power  to  strike  down 
a  great  commercial  agency,  to  destroy  one  of  the  chief  instrumen- 
talities of  intercommunication  in  this  country,  because  perad  venture 
lightning  might  be  passing  along  a  wire  and  strike  the  house  of  a 
party  who  lived  near  the  line  of  the  telepraph,  or  that  it  increased 
the  amount  of  his  insurance,  or  that  it  made  some  noise  occasionally 
which  excited  the  nerves  of  a  restless  sleeper  so  that  he  was  made 
unduly  watchful  during  the  hours  of  the  night. 

These  general  views  seem  to  dispose  of  all  the  important  questions 
of  law  in  the  case,  as  also  they  dispose  of  the  special  equity  set  up 
by  the  complainants  in  the  cause.  In  view  of  everything  connected 
with  the  case  this  court  is  of  opinion  that  there  is  no  foundation 
whatsoever  for  the  application  which  has  been  made  for  injunctive 
relief,  and  that  the  bill  of  the  complainants  ought  to  be  dismissed 
with  coats. 

Vol.  UV  —  87 


290  DISTRICT  OF  COLUMBIA, 


McCormick  y.  District  of  Columbia. 


Note  by  thk  Rbfortbr.— See  Board  of  Trade  Tel.  Co.  v.  BamOt,  107  IIU 
507:  8.  c,  47  Am  Rep.  453. 

In  an  aoUon  to  remove  telegraph  poles  from  a  street,  the  erection  being  au  - 
thorised  bj  law,  the  only  question  for  the  jury  was  whether  the  poles  wero  of 
a  character  to  interfere  with  the  public  use  of  the  street.  People  ▼  ^et.  TeL 
Co.    N.  Y.  Supreme  Court  Circuit,  N.  Y.  Daily  Reg  Mch.  19,  1888 

A  similar  ruling  was  made  in  Gay  v.  Mutual  Union  Tel.  Co,,  12  Mo.  App. 
485.     The  court  said    "  Some  inconvenience  may  possibly  flow  from   it;  but 
the  statute  obviously  does  not  mean  to  prohibit  the  erection  of  telegraph  poles 
unless  the  inconvenience  to  the  property  owner  is  of  such  a  material  character 
as  would  constitute  a  nuisance  in  case  the  action  were  for  a  private  instead  of 
a  public  use.     There  are  many  things  which  work  much  more  serious  hurt  to 
adjacent  property  than  this,    many  callings  which  cannot  be  carried  on  in 
cities  without  more  or  less  inconvenience  or  detriment  to  others;  and  yet  they 
cannot  be  enjoined  as  nuisances,  because  their  existence  Is  necessary  to  trade, 
and  they  furnish  the  ordinary  means  by  which  people  gidn  their  livelihood* 
An  iron  foundry,  a  livery  stable,  or  a  match  factory,  erected  in  the  immediate 
vicinity  of  this  plaintiffs  property,  would  cause  far  greater  damage  thereto 
than  the  erection  of  these  two  poles  in  the  sidewalk,  and  yet  we  apprehend 
that  the  erection  of  such  establishments  would  not  be  enjoined  by  the  courts. 

*  *  *  It  is  claimed  that  the  poles  are  a  partial  obstruction  to  the  side- 
walk: that  the  plaintiff  by  reason  of  the  fact  that  his  building  is  in  the  imme- 
diate vicinity  of  the  obstruction,  sustains  a  damage  thereby  not  common  to  the 
rest  of  the  public.  Cases  of  special  damages  growing  out  of  an  unlawful  ob- 
struction of  the  highway  will  generally  be  found  to  be  cases  where,  by  reason 
of  the  peculiar  situation  of  the  plaintiff,  the  obstruction  cuts  off  his  access  to 
and  egress  from  his  premises  or  place  of  business,  or  render  it  more  tedious, 
or  more  circuitous,  and  hence  more  expensive.  We  are  also  disposed  to  con- 
cede that  an  obstruction  of  such  a  nature  as  to  turn  the  tide  of  travel  away 
from  the  door  of  a  building  so  much  as  to  injure  the  plaintiffs  trade,  if  a 
tenant,  or  his  rents  if  a  landlord,  would  be  such  an  obbtruotion  of  the  highway 
as  if  otherwise  unlawful,  would  be  enjoined  in  a  court  of  equity.  But  that  is 
not  the  case  here.  These  telegraph  poles  do  not  in  any  way  obstruct  the  pass- 
age of  the  vehicles,  and  though  they  may  in  some  small  degree  incommode 
foot  travel,  it  is  not  a  reasonable  conclusion  from  the  evidence  that  they  so 
much  obstruct  it  as  to  cause  any  peculiar  damage  to  this  plaintiff. 

In  dausen  v.  BaU.  d  Ohio  Tel.  Co.,  N.'  Y.  Supreme  Court  Chambers,  N.  Y. 
Daily  Reg.  Sept.  19,  1884,  it  was  held  tliat  if  the  proposed  poles  would  inter 
fere  with  or  obstruct  the  light,  air  or  access  to  any  building  which  the  abut 
ting  owner  might  erect,  or  render  more  difficult  the  access  to  his  premises  under 
any  use  to  whtch  they  might   be  applied,  he  was  entitled  to  compensation 
before  their  erection. 

In  Board  of  Works  v.  United  Kingdom  Telephone  Co.,  Ct.  of  App.,  51  L.  T 
Rep.  (N.  S.)  148,  the  court  refused  to  restrain  defendants  from  fastening  wires 
to  a  chimney  and  stretching  them  across  a  street  at  a  height  of  thirty  feet,  there 
being  no  evidence  that  they  were  dangerous.    The  court  held  that  they  wers 
above  the  '*  street  *'  of  which  alone  the  plaintiff  had  jurisdiction.  ^, 
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In  American  Union  Telegraph  Company  v.  Town  ofHairrUonfl  N.  J.  EqJ887, 
it  was  held  that  ander  a  statute  of  New  Jeraej  giving  the  municipal  authoritleB 
the  right  to  regulate  and  restrict  the  use  of  public  streets  bj  incorporated  tele- 
graph companies,  the  authorities  may  not  laj  an  embargo  nor  interdict;  but  theif 
regulations  must  be  reasonable  and  fair^  and  in  the  absence  of  an/  regulationp 
they  cannot  compel  the  telegraph  company  to  desist  from  constructing  their 
work.  In  a  case  where  the  poles  are  erected  outside  of  the  street  on  private 
property,  and  the  wires  as  they  overhang  the  streets  do  not  impede  or  endanger 
the  use  of  such  streets. 

The  interference  of  a  court  of  equity  by  injunction  was  invoked  on  the' 
ground  that  the  defendant  was  resisting  the  erection  of  the  wires  by  force, 
almost  to  riot  and  bloodshed.     The  court  observe: 

"  The  complainants  were  organized  under  the  general  telegraph  law.  Revi^ 
aon  1174.  The  eighth  section  is  the  only  part  of  the  act  containing  any  thing 
material  to  this  controversy.  It  first  grants  to  any  corporation  organized  under 
il  the  right  to  use  the  public  highways  of  the  States  for  the  purpose  of  erect- 
ing posts  or  poles,  upon  first  obtaining  the  consent  in  writing  of  the  owners  of 
the  soil.  It  then  provides  that  no  posts  or  poles  shall  be  erected  in  any  street 
4)f  any  incorporated  town,  without  first  obtaining  from  the  town  a  designation 
of  Die  streets  in  which  the  same  shall  be  placed,  and  the  manner  of  placing  the 
tame.  This  beyond  all  doubt  must  be  construed  to  be  a  plain  inhibition  against 
the  use  of  the  streets  by  any  telegraph  company  for  the  purpose  of  erecting 
their  poles  therein  without  first  applying  to  the  municipal  authorities  for  direc 
tion  as  to  where  and  in  what  manner  they  shall  be  erected.  The  legislative 
parpose  is  very  plain.  The  design  is  to  invest  telegraph  companies  with  the 
right  to  use  the  streets  of  an  incorporated  town  for  the  purpose  of  erecting 
their  poles  therein,  subject  nevertheless  to  such  municipal  control  as  shall  be 
necessary  to  secure  to  the  public,  safety,  convenience  and  freedom  in  the  use 
of  the  streets.  The  municipal  authorities  may  say  what  streets  shall  be  used. 
at  what  points  in  the  streets  the  poles  shall  be  erected,  and  how  they  shall  be 
planted  and  secured,  but  they  have  no  power  to  lay  an  embargo.  They  have 
a  right  to  reflate  but  not  to  interdict,  and  their  regulation  to  be  valid  must 
be  reasonable  and  fair.  But  this  provision  has  no  application  to  the  case  in 
hand.  The  complainants  have  erected  their  poles  outside  of  the  streets  on 
private  property,  and  so  long  as  the  poles  in  no  way  imperil  the  safety  of  those 
who  use  the  streets,  the  town  authorities  can  lawfully  exercise  no  control  over 
them.  But  another  part  of  this  section  must  be  considered.  By  the  last  clause 
it  is  enacted  *  that  the  nse  of  the  public  streets  in  any  of  the  incorporated 
towns  (by  any  corporation  organized  under  this  act),  shall  be  subject  to  such 
regnlatlons  and  restrictions  as  may  be  imposed  by  the  corporate  authorities.' 
The  clause  previously  considered  related  only  to  such  use  of  the  streets  as 
would  be  made  if  poles  were  erected  therein.  The  clause  just  quoted  is  much 
broader,  and  comprehends  any  use  which  can  be  made  of  them  by  a  telegraph 
company.  It  comprehends  hanging  wires  over  the  roadway.  The  public  ease- 
ment is  not  limited  to  the  use  of  the  soil  of  the  highway,  but  extends  upward 
indefinitely.  A  barrier  stretched  above  the  rcMulway,  or  the  bough  of  a  tree 
overhanging  it,  may  constitute  a  noisuice.    Barber  ▼.  Boxtntrf,  11  Allen,  890: 
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Angell  Higliwrnys,  §  228.  Under  thia  claose  the  town  authorities  may  adofit 
regulations  fixing  the  elevation  at  which  telegraphic  wires  shall  cross  the 
streets,  and  they  may  also  prescribe  such  other  precautions  as  may  be  reason- 
ably necessary  to  the  safety  of  travel.  But  no  such  regulations  have  been 
adopted  by  the  defendants.  So  far  as  appears,  the  town  authorities  have  never 
even  entered  upon  the  consideration  of  the  question  whether  it  is  expedient  or 
not  to  exercise  the  power  given  to  them  by  this  clause.  When  by  appropriate 
proceedings  they  shall  have  prescribed  regulations  upon  this  subject,  the  com- 
plainants will  be  obliged  to  conform  to  them,  but  In  the  meantime  they  cannot 
compel  the  complainants  to  desist  from  the  further  construction  of  their  worit. 
Upon  the  facts  before  me  there  is  no  reason  whatever  to  believe  that  the  wires 
as  they  now  overhang  the  streets  do  in  the  slightest  degree  impede  or  endanger 
their  full,  free  and  safe  use.  I  am  of  the  opinion  that  the  complainants  in 
erecting  their  poles  on  private  property,  and  in  hanging  their  wires  on  them 
at  an  elevation  of  twenty-five  feet  above  the  roadway,  did  nothing  but  what 
they  had  an  unquestionable  legal  right  to  do.  and  that  the  defendants  should  be 
enjoined  from  cutting  the  wires,  or  otherwise  unlawfully  interfering  with  them.  *' 

In  Reg.  v.  UnUed  Kingdom  EUctrU  Tel.  Co,,  9  Cox  C.  C.  174,  it  was  held 
that  the  erection  of  telegraph  posts  in  any  portion  of  a  highway,  rendering  it 
less  commodious,  although  not  In  the  travelled  portion,  is  a  nuisance  at  com- 
mon law,  and  the  fact  that  a  sufficient  space  for  travel  is  left  is  no  defense. 
unless  the  act  is  done  under  legislative  sanction.  So  of  laying  wires  In  tubes 
under  a  highway.    AUorneff- General  v    U.  K.  B  Tel.  Co.,  80  Beav,  287. 

See  Pierce  v.  Drew,  186  Mass.  75.  s  c,  49  Am.  Rep.  7. 

In  Roake  v.  American  Telephone  and  Telegraph  Company,  41  N.  J.  Eq.  85b 
it  was  held  that  where  complainant's  right,  as  an  abutting  lot-owner,  to  pre- 
vent the  defendant  from  stretching  its  wires  over  the  land  in  the  street  in  front 
of  his  lot,  defendant  claiming  to  act  under  statutory  and  municipal  authority, 
is  debatable,  a  preliminary  injunction  to  restrain  defendant's  proceeding  will 
not  l>e  allowed.  The  chancellor  said  * '  The  city  claims  that  it  has  the  right 
to  use  the  streets  for  the  purpose  of  telegraphic  or  telephonic  communication; 
that  such  use  is  part  of  the  public  uses  to  which  the  streets  of  a  city  may  law- 
fully be  put  by  the  city  authorities  without  the  consent  of  the  owners  of  lots 
abutting  on  the  streets,  or  making  compensation  to  them.  It  has  been  so 
adjudged  in  Massachusetts.  In  Pierce  v.  Dre^e,  186  Mass.  75,  it  was  held  that 
the  appropriation  of  a  public  highway  for  the  use  of  a  line  of  electric  tele- 
graph, by  the  erection  of  poles  thereon  and  stretching  wires  upon  the  poles 
above  the  surface  of  the  ground,  does  not  impose  an  additional  servitude,  and 
that  a  statute  authorizing  such  use  is  constitutional,  although  it  does  not  pro- 
vide for  compensation  to  the  owner  of  the  fee  of  the  highway.  The  Legisla- 
ture of  this  State  appears  to  have  considered  that  the  nse  of  the  street,  so  far 
as  the  wires  are  concerned,  was  not  a  violation  of  the  rights  of  the  owner  of 
the  soil  in  the  street;  for  while  it  recognizes  such  rights  as  to  the  erection  of 
poles,  it  does  not  do  so  as  to  the  wires.  It  is  laid  down  that  if  telegraph  posts 
be  erected  within  the  limits  of  a  street  or  highway  without  legislative  authority, 
they  are  nuisances;  but  that  if  the  erection  be  thus  authorized,  they  are  not 
2  Dill.  Mun.  Corp.,  %  662.    In  the  ease  in  hand  the  company  does  not,  as  before 
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suoed.  iDtend  to  erect  poles  on  the  land  in  front  of  the  complainant's  lot,  bat 
means  merely  to  stretch  its  wires  along  the  front,  at  least  twenty -five  feet  above 
the  ground,  on  poles  erected  on  adjacent  or  neighboring  property.  The  pres- 
ent mjnry  from  such  use  cannot  be  great  it  certainly  is  not  so  great  as  to 
warrant  a  preliminary  injunction.  A  preliminary  injunction  will  nevei  be 
ordered  unless  from  the  pressure  of  an  urgent  necessity.  The  damage  threat- 
ened to  be  done,  and  whieh  it  is  legitimate  to  prevent  during  the  pendency  of 
the  suit,  must  be.  in  an  equitable  point  of  view,  of  an  irreparable  character.** 

In  PeopU  V.  Met,  Tel.  Co..  64  How  Pr.  120,  it  was  held  that  if  telegraph 
poles  incommode  the  public  use  of  the  street  In  consequence  of  their  size  and 
height,  they  may  be  treated  as  a  public  nuisance,  but  the  question  is  one  of  fact. 

The  subject  of  overhanging  obstructions  and  poles  iias  been  treated  in  the 
following  cases:  Chrove  v.  Fbrt  Wayne.  45  Ind.  429;  s.  c,  15  Am.  Rep.  962, 
and  note,  209  (cornice):  Jone9  v.  Boeton,  104  Mass.  75;  s.  c.  6  Am.  Rep.  194 
(sign);  Tapicr  v.  Peekham,  8  R.  I.  849;  s.  c  5  Am.  Rep.  578  (sign):  ffetoieon 
T.  City  of  Ifeuf  Haven,  37  Cbnn.  475;  s.  v..  9  Am.  Rep.  342;  SaUAury  v. 
HereKenroder,  106  Mass.  458;  s.  c,  8  Am.  Rep.  354  (sign):  French  v.  BruMwick, 
21  Me.  29  (rope);  Day  v.  MUford,  5  Allen.  98  (awning):  Jonee  v.  New  Haven, 
84  Conn.  1  (limb  of  tree);  JforriOoten  v.  Moyer,  67  Penn.  8t.  855  (pole); 
Sume  T  Mayor,  47  N.  Y.  689:  Reimere  Appeal,  100  Penn.  St.  182;  s.  c,  45 
Am.  Rep.  878  (bay  window):  Appeal  of  Penn.  Lead  Co.,  96  Penn.  St.  116: 
B.  c.  40  Am.  Rep.  649  (liberty  pole):  Amon  v.  CUy  of  Atlanta,  67  Qa.  618; 
a  c,  44  Am.  Rep.  789  (rope):  Bohen  v.  City  of  Waeeea,  82  Minn.  176;  b.  c,  50 
Am.  Rep.  564;  City  of  Wellington  v.  Oregeon,  81  Kans.  99;  s.  c,  47  Am.  Bep. 
4Be  (post);  Hawkine  v.  Sandtre,  45  Mich.  491  (awning);  Beeeh&r  v.  PecpU,  88 
Mleh.  289;  a.  c,  81  Am.  Bap.  816  (roof). 


UvrTED  Btatrs  V.  Lbi. 

(4  Maoker,4W.) 
Oriminal  law      homicide   -  inaaniiy  — /nfw. 

Tliare  is  no  grade  of  insanity  sufficient  to  acquit  of  murder  but  not  of  m«a- 

slaughter. 
Oeh!  who  is  exempt  from  jury  duty  may  waive  his  privilege  and  legally  sit  as  a 

juror.  ' 


u 


/CONVICTION  of  murder.     The  opinion  Btates  the  case. 

Jas,  W.  Walker  and  Thos,  C.  Taylor,  for  defendant 
A.  S.  Warthutgion,  for  the  United  States. 


Mebbick,  J.     This  was  an  appeal  from  the  Criminal  Oonri 
where  there  was  an  indictment  and  conviction  of  murder,  the  de- 
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fendant  excepted  for  error  in  refusal  by  the  court  of  an  instmction 
and  also  made  a  motion  for  a  new  trial  upon  the  ground  that  one 
o(  the  jurors  was  incompetent.  The  instruction  which  he  prayed, 
and  which  was  refused,  is  in  these  words  : 

'*  If  the  jury  are  not  satisfied  from  the  evidence  that  the  defend- 
anty  at  the  time  he  committed  the  act,  was  so  mentally  unsound  as 
to  render  him  incapable  of  judging  between  right  and  wrong;  yet 
if  the  jury  find  from  the  evidence  that  there  was  such  a  degree  of 
mental  unsoundness  existing  at  the  time  of  the  homicide  as  to  ren- 
der the  defendant  incapable  of  premeditation  and  of  forming  such 
an  intent  as  the  jury  believe  the  circumstances  of  this  case  would 
reasonably  impute  to  a  man  of  sound  mind,  they  may  consider  such 
degree  of  mental  unsoundness  in  determining  the  question  whether 
the  act  was  murder  or  manslaughter." 

.The  first  criticism  to  be  made  upon  the  application  for  the  rever- 
sal of  the  judgment  of  the  court  below  in  refusing  this  prayer  is, 
that  there  was  no  evidence  whatsoever  upon  which  to  found  the 
prayer.  There  was  no  suggestion  of  any  insanity  on  the  part  of  the 
defendant,  and  no  evidence  tending  to  prove  in  any  manner  that 
hQ  ivas.  insane;  and  the  only  ground  upon  which  it  was  argued,  here 
that  a  prayer  of  that  sort  should  be  granted  was  because  the  offense 
was  a  very  barbarous  one  in  itself. 

The  authorities  are  explicit  that  the  barbarous  manner  in  which 
a  homicide  is  committed  does  not  in  itself  furnish  any  basis  for  the 
defense  of  insanity.  3ut  above  and  beyond  that  the  prayer  is  in- 
consistent with  itself  —  is  incongruous  and  radically  vicious.  It 
rests  upon  the  idea  that  there  is  a  grade  of  insanity  not  sufficient 
to  acquit  the  party  of  the  crime  of  nmnslaughter  and  yet  sufficient 
to  acquit  him  of  the  crime  of  murder. 

The  law  does  not  recognize  any  such  distinction  as  that  in  the 
forms  of  insanity.  The  rule  of  law  is  very  plain  that  in  order  that 
the  plea  of  insanity  shall  prevail,  there  must  have  been  that  mental 
condition  of  the  party  which  disabled  him  from  distinguishing  be- 
tween right  and  wrong  in  respect  of  the  act  committed. 

Now  if  the  prisoner  was  so  far  capable  of  distinguishing  between 
right  and  wrong  as  to  be  guilty  of  the  crime  of  manslaughter,  he 
surely  was  capable  of  distinguishing  between  right  and  wrong  in 
respect  of  the  crime  of  murder  of  the  identical  party.  There  can 
be  no  recognition  of  the  doctrine  that  a  man  is  incapable  of  dis- 
tinguishing between  right  and  wrong  so  as  to  determine  that  the 
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is  not  a  case  of  murder,  and  jet  capable  of  distinguishing  be* 
tween  right  and  wrong  so  as  to  be  guilty  of  manslaughter.  There 
is  no  such  doctrine,  and  nothing  in  the  books  that  favors  any  such 
idea  The  prayer  therefore  is  unsound  in  all  respects,  and  even  if 
it  had  been  sound,  not  being  supported  by  evidence,  the  court  be- 
low was  entirely  justified  in  rejecting  it. 

There  is  another  objection  made  upon  the  motion  |qr  a  new  trial 
to  the  effect  that  one  of  the  jurors  was  incompetent  to  sit  because 
he  had  been  the  holder  of  a  subordinate  office  under  the  District  of 
Columbia.  The  jury  law  exempts  from  service  on  juries  parties 
who  are  engaged  in  public  office,  whether  on  the  part  of  the  govern- 
ment or  on  the  part  of  the  District  of  Columbia.  It  exempts  other 
classes  of  ^lersons  also  from  jury  duty,  but  the  persons  exempted 
are  not  disqualified  as  jurora.  It  is  simply  the  privilege  of  the  party 
to  become  exempt  from  jury  service  on  account  of  other  engage- 
ments. But  he  has  the  capacity  the  faculty  to  be  a  juror.  It  is 
his  own  personal  privilege,  and  he  alone  is  the  party  who  shall  take 
advantifjge  of  \u  If  he  pleases  to  waive  that  privilege  he  fs  still  a 
competent  juror,  and  he  has  all  the  functions  and  powers  which  the 
law  imputes  to  a  man  as  necessary  to  constitute  one  of  the  twelve 
triers  oi  an  accused.  This  objection  therefore  affords  no  ground 
upon  which  a  motion  for  a  new  trial  can  be  sustained. 

This  subject  has  frequently  been  before  the  courts  and  the  doc- 
trine is  very  thoroughly  and  conclusively  established.  It  is  laid 
down  in  Bishop  on  Cnm.  Proc.  in  the  third  edition  at  section  886. 
But  the  most  recent  case  in  which  the  subjec^t  has  been  exhaustively 
considered  and  all  the  authorities  of  all  the  States  brought  together, 
is  to  be  found  in  Oreen  v.  State,  59  Hd.  123;  s.  c,  43  Am.  Rep.  542. 
There  the  Court  of  Appeals  reviews  all  the  decisions  both  in  Eng- 
land and  in  this  country  upon  the  subject,  and  it  needs  only  to  re- 
fer to  that  case  for  the  sufficient  reasonings  upon  which  they  main- 
tain and  confirm  the  justice  of  the  nile  of  law  that  where  a  person 
is  exempted  from  service  on  a  jury  he  is  not  thereby  disqualified. 
It  is  his  {)ersonal  privilege  only,  and  unless  he  please  to  take  ad- 
vantage of  it,  it  cannot  be  taken  advantage  of  on  a  motion  for  a 
new  trial. 

Those  were  the  only  two  objections  presented  why  the  judgment 
of  the  court  below  should  not  be  affirmed  by  this  court,  and  finding 
no  sufficient  cause  for  reversing  the  judgment  upon  either  of  these 
reasons,  it  will  be  affirmed.  Judgnimit  affirmed. 
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WBBnBBV  XJnov  Tblbgraph  Ck>icpAjnr  y.  MoOudol 

(llMInd.l80.> 
nUgraph     requireme$U  of  depo§iL 


nie  rule  of  a  telegraph  company  that  a  transient  person  sending  a 
requiring  an  answer  must  deposit  enough  money  to  pay  for  ten  words  Is 
reasonable,  and  unless  compiled  with  the  company  may  refuse  to  send  the 


ACTION  for  penalty.    The  opiniou  states  tiib  case.   The  plaintiff 
had  judgment  below. 

/.  X.  Coffroth,  T.  A.  Stuart^  B.  K.  ffiffiniothafn,  J.  A.  Sinn 
and  M.  Sristota^  for  appellant. 

A.  E.  Paige,  S,  0.  Bay  less  and  W.  H,  Russell,  for  appellee. 

Elliott,  J.  Tlic  complaint  seeks  a  recovery  of  the  statutory 
penalty  for  a  failure  to  transmit  a  telegraphic  message.  The 
answer  of  the  appellant  is  substantially  as  follows:  *'  The  defendant 
says  that  it  did  fail  and  i-efusc  to  transmit  the  message  set  fortli  in 
the  complaint,  but  defendant  suys  that  the  plaintiff  was  a  stranger 
in  Frankfort  and  a  transient  person  therein:  that  the  said  message 
was  one  that  required  an  answer;  that  the  defendant  has,  and  had 
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at  the  time,  as  one  of  its  general  rules  and  regulations  of  business, 
regularly  adopted  for  the  government  of  the  operators  and  agents 
of  said  company,  the  following  rule:  ^Transient  persons  sending 
messages  which  require  answers  must  deposit  an  amount  sufficient 
to  pay  for  ten  words.  In  such  case  the  signal,  **  33  '*  will  be  sent 
with  the  message,  signifying  that  the  answer  is  prepaid;'  that  the 
defendant's  agent,  to  whom  said  message  was  o£Fered,  informed  the 
plaintiff  of  the  existence  of  said  rule  and  what  said  rule  was,  and 
that  the  amount  required  to  be  deposited  was  twenty-five  cenfcs; 
that  thereupon  the  plaintiff  refused  to  comply  with  said  rule  and 
make  said  deposit." 

To  this  answer  a  demurrer  was  sustained,  and  on  this  ruling 
arises  the  controlling  question  in  the  case. 

One  of  the  incidental  and  inherent  powers  of  all  corporations  is 
the  right  to  make  by-laws  for  the  regulation  of  their  business. 
There  is  no  conceivable  reason  why  telegraph  corporations  should 
not  possess  this  general  power;  nor  is  there  any  doubt  under  the 
authorities  that  this  power  resides  in  them.  Western  Union  TeL 
Co,  V.  JoneSf  95  Ind.  228;  8.  c,  48  Am.  Rep.  713,  vide  opinion,  p. 
231,  and  authorities  cited;  Western  Union  TeL  Co.  v.  Buchanan, 
35  Ind.  429;  s.  c,  9  Am.  Rep.  744;  True  r.  Inter^iationai  Tel  Cd., 
60  Me.  9;  8.  c,  11  Am.  Rep.  156;  Scott  &  J.  Law  of  Tel.,  §  104. 

Affirming,  as  principle  and  authority  require  us  to  do,  that  the 
telegraph  company  had  power  to  make  by-laws,  the  remaining 
question  is  whether  the  one  under  immediate  mention  is  a  reason^- 
able  one.  It  is  established  by  the  authorities  that  an  unreasonable 
by-law  is  void.  Wester7i  Union  TeL  Co,  v.  Jones,  supra;  Western 
Union  Tel.  Co.  ^.  Buchanan,  supra;  Western  Union  TeL  Co.  v. 
Adams,  87  Ind.  598;  s.  c,  44  Am.  Rep.  776;  Western  Union  Tel. 
Oo.  Y.  Blanchard,  68  Ga.  299;  s.  c,  45  Am.  Rep.  480,  see  authori- 
ties, note,  pages  491,  492. 

It  is  for  the  courts  to  determine  whether  a  by-law  is  or  is  not  an 
unreasonable  one,  and  this  is  the  question  which  now  faces  us. 
1  Dill.  Mun.  Corp.  (3d  ed.),  §  327;  Scott  &  J.  Law  of  Teleg.,  §  104. 

We  are  unable  to  perceive  any  thing  unreasonable  in  the  by-law 
under  examination.  A  person  who  sends  another  a  message,  and 
asks  an  answer,  promises  by  fair  and  just  implication  to  pay  for 
transmitting  the  answer.  It  is  fairly  inferable  that  the  sender  who 
asks  an  answer  to  his  message  will  not  impose  upon  the  person 
from  whom  he  requests  the  answer  the  burden  of  paying  the 
VauLIV  — 88 
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expense  of  its  transmission.  The  telegraph  company  hag  a  right 
to  proceed  npon  this  natural  inference  and  to  take  reasonable 
measures  for  securing  legal  compensation  for  its  8er\'ices.  It  is  not 
unnatural,  unreasonable  or  oppressive  for  the  telegraph  company 
to  take  fair  measures  to  secure  payment  for  services  rendered,  and 
in  requiring  a  transient  person  to  deposit  the  amount  legally  charge* 
able  for  an  ordinary  message,  it  does  no  more  than  take  reasonable 
measures  for  securing  compensation  for  transmitting  tlic  iisked  and 
expected  message. 

We  have  found  no  case  exactly  in  point,  but  we  have  found  many 
analogous  cases  which  in  principle  sustain  the  by-law  before  ns. 
Western  Union  Tel.  Co,  v..  Care^a^  15  Mich.  525;  Cmnp  v.  Western 
Union  Tel  Co.,  1  Metc(Ky.)  164;  Veddery,  Fellows,  20  N.  Y.  126; 
Mhs  V.  Am.  Tel  Co.,  13  Allen,  226;  McAfidreto  v.  Electric  Tel. 
Go. ,  33  Bug.  L.  &  Eq.  180;  Western  Union  Tel  Co.  v.  Blanchard, 
stipra,  see  authorities  cited,  note,  45  Am.  Rep.  489;  Westerji  Union 
Tel  Coi  V.  JoneSf  supra. 

.  Judgment  reversed  with  instructions  to  overrule  the  demurrer 
to  the  answer  and  to  proceed  in  accx>rdanc6  with  this  opinion. 

Judgment  reversed. 

Petition  for  a  rehearing  overruled. 


SUPBBMB  OomroiL  OF  Obdbb  of  Chosen  Fbibbdb  t.  OabbiouISi^ 

aOi  Ind.  IS).) 
Insurance  —  accident  —  i/^urff  in  affray. 

An  Injury  sustidned  by  one  in  an  affray,  without  his  fault.  Is  an  accident 
within  the  meaning  of  an  insurance  contract.     {See  ncie^  p.  808.) 

ACTION  on  an  insurance  contract.     The  opinion  states  the  case. 
The  plaintiff  had  judgment  below. 

P.  M.  Finch  and  J.  A.  Finch^  for  appellant. 

8.  M.  Shepardy  C.  MartindtlU  and  L.  C.  Oamgns,  for  appellee 

ZoLLABSy  J.  Appellee  brought  this  action  to  recover  from  apjiel* 
iant  tl,500y  which  he  claims  is  due  him  under  the  charter,  constir 
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tntion  and  by-laws  of  the  order.  The  order  was  incorporated  under 
section  3502,  R.  S.  1881.  Some  of  its  principal  objects,  as  declared 
in  the  articles  of  incorporation^  are  to  nnite  its  members  in  bonds, 
of  fraternity,  aid  and  protection,  to  improve  the  condition  of  the 
members  morally,  socially  and  materially;  and  to  establish  a  relief 
fand,  from  which  members,  who  have  complied  with  all  its  rules 
and  regulations,  or  persons  by  such  members  lawfully  designated, 
or  the  l^al  heirs  of  such  members,  may  receive  a  benefit  in  a  sum 
not  exceeding  $3,000,  which  shall  be  paid  either  when  a  member 
reaches  the  age  of  seventy-five  years,  or  when,  by  reason  of  disease 
or  accident,  such  member  becomes  permanently  disabled  from  fol- 
lowing his  usual  or  some  other  occupation,  or  upon  satisfactory  evi- 
dence of  the  death  of  such  member,  and  when  all  the  conditions 
regulating  such  payment  have  been  complied  with. 

[Omitting  other  statements.] 

The  relief  fund  laws  adopted  by  the  order  provide  for  the  crea- 
tion of  a  relief  fund.  One  section  of  these  laws  provides  that  upon 
permanent  disability  one-half  of  the  amount  named  in  the  relief 
fund  certificate  held  by  the  member  shall  be  paid  to  him  at  once. 

Another  section  is' as  follows:  ''Should  a  member  become  per- 
manently disabled  from  following  his  or  her  usual  or  other  occupa- 
tion, by  reason  of  disease  or  accident,  on  receipt  of  the  proper  notice 
the  supreme  council  shall  order  a  board  of  three  physicians  (who 
shall  be  members  of  the  order,  if  possible)  to  be  selected  by  the  sub- 
ordinate council,  whose  duty  it  shall  be  to  make  a  careful  examina- 
tion of  the  member's  condition,  report  as  to  the  permanency  of  the 
disability,  and  upon  the  recommendation,  and  the  approval  of  the 
supreme  medical  examiner,  the  member  shall  be  entitled  to  one-half 
the  benefit,  provided,  that  where  the  disability  is  caused  by  acci- 
dent, and  is  patent  to  the  eyes  of  all,  the  examination  by  the  board 
of  physicians  may  be  dispensed  with,"  etc. 

Another  section  provides  that  upon  receipt  of  the  proper  notice 
of  the  permanent  disability  of  a  member,  the  supreme  recorder  shall 
draw  an  order  on  the  supreme  treasurer  in  favor  of  such  member 
for  the  amount,  and  forward  the  same  to  the  treasurer  of  the  sub- 
ordinate council  of  which  the  disabled  person  is  a  member. 

Another  section  provides  that  the  treasurer  of  the  subordinate 
council  shall  deliver  the  order  to  the  member,  and  receive  from  him 
liis  relief  fund  certificate. 
-   Baaiiig  his  clidm  upon  these  provisions  of  the  articles  of  incorpo* 


300  INDIANA, 


Sapreme  Covneil  of  Order  of  Chosen  Friends  ▼.  Gsnigns. 


ration,  the  constitution,  by-laws  and  relief  fand  laws/  appellee 
charges  in  his  complaint  that  the  supreme  council  instituted  and 
established  a  subordinate  council  in  the  State  of  Kentucky,  known 
as  Logan  Council  No.  12,  of  which  he  was  and  is  a  member,  holding 
a  relief  fund  certificate  for  tS^OOO;  that  in  May,  1883,  without  any 
agency,  fault  or  negligence  on  his  part,  he  received  a  pistol-shot 
wound  in  the  elbow,  which  jiermanently  disabled  him  from  follow- 
ing his  usual  or  other  occupation,  and  that  his  disability  was  and  is 
patent  to  the  eyes  of  all.  He  however,  through  the  Logan  council, 
notified  the  supreme  council,  and  it  in  turn  notified  the  Logan 
council  to  appoint  a  board  of  physicians  to  examine  the  injury.  The 
board  was  appointed  and  reported  in  favor  of  allowing  and  paying 
to  appellee  $1,500,  the  one-half  of  the  amount  named  in  his  re- 
lief certificate.  Appellant  has  refused  and  still  refuses  to  pay  the 
amount 

The  third  paragraph  of  the  answer  charges  that  appellee  should 
not  recover  in  this  action  for  this  reason,  among  others,  that  h& 
"  became  engaged  in  an  affray  with  a  party  or  parties  whose  names 
are  unknown  to  the  defendant,  during  which  ho,  the  plaintiff, 
received  a  pistol  shot  wound  in  the  right  arm,  said  wound  being 
inflicted  willfully  and  intentionally  by  said  third  party  or  parties,'' 
and  that  the  same  was  therefore  not  accidental.  It  is  further 
charged  that  appellee  was  not  thereby  permanently  disabled  from 
following  his  usual  occupation.  There  are  many  other  averments 
in  this  paragraph,  but  the  above  are  the  real  questions  presented 
thereby. 

The  third  answer  is  an  attempt  to  meet  and  overthrow  the  case 
as  made  by  the  complaint  by  alleging  that  appellee  became  engaged 
in  an  affray,  and  that  the  pistol-shot  wound  was  intentionally 
inflicted  by  the  adversary  or  adversaries.  The  argument  is  that 
the  injury  having  been  intentionally  inflicted  in  an  affray,  was  not 
an  accident,  and  that  hence  appellee  cannot  recover. 

Our  statute  provides  that  if  two  or  more  persons,  by  agreement, 
fight  in  any  public  place,  the  persons  so  offending  are  guilty  of  an 
affray.  B.  S.  1881,  §  1980.  To  be  engaged  in  an  affray  under  this 
statute,  both  parties  will  be  guilty  of  a  violation  of  the  law,  because 
the  fighting  must  be  by  agreement.  We  have  no  knowledge  how- 
ever that  such  a  statute  is  in  force  in  Kentucky,  where  appellee 
received  the  wound,  and  where  it  is  alleged  in  the  answer  he  received 
it.    We  cannot  therefore  give  to  the  word  '^iffray,'' as  used  in 
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the  general  charge  in  the  answer  a  meaning  broader  than  the  nsual 
and  ordinary  signification  of  the  word.  Ordinarily,  an  affray  means 
tyimply  the  fighting  of  two  or  more  persons  in  some  public  place,  to 
the  terror  of  others.  Mr.  Roscoe,  in  his  work  on  Criminal  Evi- 
dence, at  page  270,  says:  ''It  differs  from  a  riot,  in  not  being  pre- 
meditated. Thus  if  a  number  of  persons  meet  together  at  a  fair  or 
market,  or  upon  any  other  lawful  or  innocent  occasion,  and  happen 
on  a  sudden  quarrel  to  engage  in  fighting,  they  are  not  guilty  of  a 
riot,  but  of  an  affray  only  (of  which  none  are  guilty  but  those  who 
actually  engage  in  it);  because  the  design  of  their  meeting  was 
innocent  and  lawful,  and  the  breach  of  the  peace  happened  without 
any  previous  intention."  It  will  thus  be  seen  that  the  common-law 
definition  of  an  affray  does  not  involve  an  agreement  to  fight,  as 
docs  our  statute.  We  must  jiresume  that  the  common  law  is  in 
force  in  Kentucky.  It  might  be  therefore  that  ai^pellee  was 
engaged  in  an  affray  in  Kentucky  without  having  agreed  to  fight, 
and  without  any  culpable  fault  on  his  part. 

The  c) targe  that  appellee  was  engaged  in  an  affniy  is  moreover 
the  statement  of  a  conclusion,  and  is  not  sufficient  to  meet  the  aver- 
ments in  the  complaint,  that  appellee  received  the  wound  without 
any  agency,  fault  or  negligence  on  his  part.  If  the  facts  were  stated 
instead  of  the  conclusion,  as  the  rules  of  pleading  require,  it  might 
appear  that  the  only  part  that  appellee  took  waa  in  defense  of  his 
person  against  the  assaults  of  his  adversary  or  adveraaries,  and  that 
thus  whatever  injuries  he  received  were  received  without  any  fault 
or  wrong  on  his  part.  Nor  will  it  do  to  say,  that  because  the  injury 
was  intentionally  inflicted  by  the  assailant  and  wrong-doer,  it  was 
not  an  accident  to  appellee,  within  the  meaning  of  the  wonl  ''acci- 
dent," as  used  in  the  relief  fund  laws,  etc.,  of  the  order.  To  thus 
hmit  the  word  "accident,"  would  be  to  thwart  the  manifest  object 
of  the  order  and  deprive  the  members  of  the  benefits  they  have  a 
right  to  expect  upon  the  payment  of  tlieir  dues  and  assessments. 
The  word  "accident,"  as  used  in  those  laws  and  in  the  relief  fund 
certificates  held  by  the  members,  should  be  given  its  ordinary  and 
usual  signification,  as  being  aa  event  that  takes  place  without  one's 
foresight  or  expectation.  It  will  not  do  to  say,  that  because  a  des- 
perado waylays,  assails  and  wounds  a  member  intentionally,  that 
wounding  is  not  an  accident  to  the  member,  within  the  laws,  etc., 
of  the  order. 

It  follows  from  what  we  have  said,  that  the  ocmi  below  at  Oeneral 
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Term,  did  not  err  in  reversing  the  decision  at  Special  Term,  and  in 
remanding  the  cause  to  the  Special  Term,  with  directions  to  sustain 
appellee's  demurrer  to  the  second,  third  and  fourth  paragraphs  of 
appellant's  answer. 

The  judgment  at  General  Term  is  affirmed,  at  appellant's  costs. 

Judgment  affirmed. 

NoTB  BY  THJ£  REPORTER.— See  MoUovy  V.  2VaveUer9  Ins.  Co. ,  47  N.  Y.  52^ 
fl.  c,  7  Am.  Rep.  410,  J^o,  Am.  Ltfe  and  Aee.  Ins,  Co.  v.  Burroughs,  08  Penn. 
St.  48;  8.  c,  8  Am.  Rep.  212,  and  notes;  Schneider  v.  Prov.  Ins.  Co,,  24  Wis. 
2^;  s.  c,  1  Am.  Rep.  157:  PoOoek  v.  U.  8.  Mat,  Aee.  Aeso.,  102  Penn.  St.  290; 
8.  c:.,  48  Am.  Rep.  204. 

Misfortunes  in  business,  whereby  one  is  prevented  from  making  a  payment 
do  not  constitute  an  **  accident."  Langdon  v.  Brown,  46  Vt,  512.  Residing 
out  of  the  State,  whereby  one  does  not  hear  of  the  death  of  a  testator  and  the 
probate  of  his  will,  does  not  constitute  an  '*  accident."  Burbeek  v.  LUtle,  50 
Vt   718. 

"  An  accident  is  'an  event  from  an  unknown  cause,'  or  'an  unusual  and 
unexpected  event  from  a  known  cause,'  '  chance,  casualty.*  *'  The  court  dis- 
tinguished between  "  accident  *'  and  negligence.  CruUlifleld  v.  Richmond^  etc., 
B.  Co.,  76  N.  C.  820. 

Illness  of  counsel  was  held  "accident**  excusing  a  default  in  Brown  y. 
JSlUott,  17  N.  J.  Eq.  858. 

The  deceased  being  drunk  fell  off  a  bench  in  a  bar  room,  and  was  placed  on 
the  floor  with  nothing  under  his  head.  There  he  died  from  apoplexy.  Held, 
not  a  death  from  "accident."  Bobi&r  v.  Claff,  27  Up.  Can.  Q.  B.  488.  The 
court  cites  the  Trew  and  FHiton  cases,  and  hold  this  "  death  from  natural 
causes  produced  by  the  intoxicating  liquor.** 

In  Sinclair  v.  Maritime  Passengers*  Assurance  Co.,  4  L.  T.  Rep.  (N.  S  )  15, 
death  from  sunstroke  was  held  not  death  from  "  accident.*'  Cockburm,  C.  J., 
said:  "  It  is  difHcult  to  define  the  term  '  accident,'  as  used  in  a  policy  of  this 
nature,  so  as  to  draw  with  perfect  accuracy  a  boundary  line  between  injury 
or  death  from  accident  and  injury  or  death  from  natural  causes,  such  as  shall 
be  of  universal  application.  At  the  same  time  I  think  we  may  safely  assume, 
that  in  the  term  '  accident,*  as  so  used,  some  violence,  casualty,  or  vis  mt^or  is 
necessarily  involved.  We  cannot  think  disease  produced  by.  the  action  of  a 
known  natural  cause  can  be  considered  as  accidental.  *  *  •  In  the  present 
instance,  the  disease  called  sunstroke,  although  the  name  would  at  first  seem 
to  imply  something  of  external  violence,  is  so  far  as  we  are  informed,  an 
inflammatory  disease  of  the  brain,  brought  on  by  exposure  to  the  too  intense 
heat  of  the  sun's  rays.  *' 

In  Fenwick  v.  Schmalz,  L.  R.,  8  C.  P.  818,  it  was  held  that  a  snow  storm  was 
not  an  "accident*'  within  the  exception  of  "riots,  strikes,  or  any  other 
accidents,"  in  a  charter  party.  WnxBS,  J.,  said:  "An  accident  Is  not  the 
same  as  an  occurrence,  but  is  something  that  happens  out  of  the  ordinary  course 
of  things.  A  fall  of  snow  is  one  of  the  ordinary  operations  of  nature,  and  ia 
an  itiddent'iBther  than'aa  icddent." 
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..Where  one  jumped  from  a  car  at  a  railwaj  station  and  ran  in  great  haste  U> 
ted  a  man»  and  raptured  an  ahdominal  muscle,  held,  not  an  *' accident.*' 
"  Assuming  that  the  rupture  was  caused  either  by  his  jumping  or  running,  or 
both,  does  not  help  the  matter,  unless  we  call  running  and  jumping  accidents.*' 
StnOkard  v.  By.  Fas$,  Aw,  Co,,  84  Conn.  574. 

"  The  word  accident,  when  used  to  express  a  result  produced  by  human 
action,  is  generally  if  not  universally  understood  to  mean  a  thing  done  or  a 
disaster  caused  or  produced  without  design  or  unintentionally  '*  Blue  Wing 
V.  Buckner,  12  B.  Monr.  250. 

"  An  accident  is  an  event  or  occurrence  which  happens  unexpectedly,  from 

the  uncontrollable  operations  of  nature  alone,  and  without  human  agency,  as 

when  a  house  is  stricken  and  burned  by  lightning  or  blown  down  by  tempest; 

or  an  event  resulting  undesignedly  and  unexpectedly  from  human  agency 

-  alone;  or  from  the  joint  operation  of  both.'*    MtrrrU  v.  PUsttf  82  Conn.  85. 

"  The  equitable  definition  of  the  term  '  accident '  includes  not  only  inevitable 
casualties,  and  such  as  are  caused  by  the  act  of  God,  but  also  those  that  arise 
from  unforeseen  occurrences,  misfortunes,  losses  and  acts  or  omissions  of  other 
pezaons/*  Boittoiek  v.  JStikit,  85  Conn.  198.  So  the  failure  of  a  party  to  furnish 
promised  money  to  enable  the  plaintiff  to  pay  a  mortgage  was  held  au 
«*  accident.** 

**  This  term  in  our  jurisprudence  means  not  merely  inevitable  casualty,  or 
the  act  of  God,  or  what  is  called  vis  mqjar  or  irresistible  force,  but  also  such 
unforeseen  events,  misfortunes,  losses  or  omissions  as  are  not  the  result  of 
any  n^ligence  or  misconduct  in  the  party  who  seeks  the  relief.**  Alexander 
V.  Bailey,  2  Lea,  886.  So  where  the  party  was  provented  from  redeeming 
land,  being  misled  by  a  false  record  of  the  court,  this  was  held  an  *'  accident.** 

"  Strictly  speaking,  an  accident  is  an  occurrence  to  which  human  fault  does 
not  contribute;  but  this  is  a  restricted  meaning,  for  accidents  are  recognized 
as  oocarrences  ariring  from  the  carolessness  of  men.'*  Elliott,  J.,  in  Nate 
v.^PtecAj,  90  Ind.  205;  fi.  c,  46  Am.  Bep.  205. 

In  Fidd  v.  Davie,  27  Kans.  400,  an  action  of  damages  for  personal  injuries 
by  negligence,  the  plaintiff  broke  his  ankle  by  jumping  from  a  wagon,  the 
mules  having  become  restive  and  backing  into  a  dangerous  position.  Tlie 
court  below  spoke  of  the  occurrence  as  an  "  accident.'*  On  review  the  court 
ssid:  **  Now  such  word  is  often  used  in  similar  cases,  and  is  probably  about 
the  best  word  that  could  be  used  in  such  cases.  It  has  various  shades  of 
meaning;  but  in  such  cases  as  this,  it  probably  means  an  event  from  some 
cause  whose  nature  and  character  are  yet  unknown,  but  which  is  submitted 
to  the  court  and  jury  upon  the  evidence  for  the  purpose  of  having  the  same 
duly  and  legally  ascertained  and  determined.  We  think  it  is  fair  to  call  such 
an  event  an  accident  until  its  nature  is  legally  ascertained,  and  the  event 
known  to  be  either  a  culpable  consequence  of  some  negligent  act  or  omission, 
or  an  innocent,  unforeseen,  fortuitous  casualty,  for  which  no  one  la  eulpably 
responsible."  - 

hx  Rodey  ▼.  TraotUerH^  Ine.  Co,,  Supreme  Court  of  New  Mexico,  January  15, 
1886,  9  Pac  Bep.  848,  it  was  held  that  under  an  accidental  insurance  policy 
•one  might  recover  for  an  injury  to  the  ear  while  diving  for  sport.    The  court 
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said:  "The  theory  of  the  plaintiff  is  that  he  went  in  bathing  at  the  Terraee 
hath  while  on  a  trip  to  California:  tliat  from  external  violence  while  so  bathing 
the  tympanum  of  his  ear  was  broken  or  injured,  causing  him  severe  sickness, 
injury  and  damage.  The  defendant  maintains  the  injury  did  not  so  occur,  but 
resulted  from  coughing,  or  at  most  only  from  contact  with  water,  by  diving  in 
the  usual  and  ordinary  course  of  common  bathers.  *  »  *  The  plaintiff  wa» 
a  witness  on  bis  own  behalf.  He  testified  in  substance  that  he  went  into  the 
bath  as  other  bathers  did,  but  was  milder  in  exercise  than  most  of  them. 
*  *  *  It  is  beyond  doubt,  from  this,  the  jury  might  have  found  the  verdict 
returned  in  this  case  on  the  ground  tiiat  the  injury  was  the  result  of  violent 
external  causes.'  The  weight  of  the  evidence  is  clearly  that  way.  The  wit- 
ness states  in  positive  terms:  '  My  ear  was  ruptured  by  the  external  violence 
of  the  water  in  diving.*  From  the  evidence  the  conclusion  reasonably  follows 
that  he  leaped  from  a  plank  for  the  purpose  of  diving  into  the  deep  water.  A 
slight  accidental  turn  of  the  body  while  descending  into  the  sea  might  very 
easily  bring  his  ear  in  contact  with  the  water  in  such  manner  that  the  force  of 
his  passage  through  it  would  create  the  injury.  If  there  is  evidence  reasonably 
tending  to  support  the  verdict  on  appeal,  after  the  trial  court  had  opportuniij 
to  consider  Its  weight,  the  Supreme  Court  will  not  interfere." 


BURK  V.  SlMONSOBT. 

aOi  lod.  ITS.) 

flMn^nC  domain  ^  canal  —  abandonmetU. 

Where  land  is  condemned  for  the  right  of  way  of  a  canal,  and  embankmenti 
and  structures  are  erected  to  protect  a  riparian  owner's  land,  and  are  main- 
tained until  the  statute  of  limitations  has  run,  on  the  abandonment  of  the 
canal  the  land  owner  is  entitled  to  have  the  embankment  and  stmctares  re. 
main. 

ACTION  for  injnnotion.     The  opinion  states  the  case.     The  de- 
fendant had  judgment  below. 

F.  Adkinson,  A.  W.  Oatnes,  R.  HiU  A  R*  N.  Lamb,  for  appellant 
ff.  S.  Oiveuy  H.  Z>.  McMulUn  dt  D.  T.  Downey,  for  appellee. 

Elliot,  J.  There  are  four  paragraphs  in  the  appellant's  com- 
plaint, and  to  all  of  them  demurrers  were  sustained. 

Shortly  stated,  the  case  made  by  the  complaint  is  this:  The  ap- 
pellant inherited  land  from  his  father,  who  acquired  it  in  1809; 
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the  appellee  owns  land  lying  adjoining'and  immediately  above  that 
owned  by  the  appellant  In  1838  the  Whitewater  Canal  Company 
acquired  the  right  of  way  for  the  constmction  of  a  canal  through 
the  lands  now  owned  by  these  parties,  and  constructed  a  canal  upon 
the  right  of  way  so  acquired.  In  constructing  the  canal,  a  ditch 
twenty-fiye  feet  deep  and  twenty  feet  wide  was  dug  along  the  bank 
of  the  Whitewater  river.  For  the  purpose  of  obtaining  water  for 
the  canal,  a  feeder-dam  was  constructed  across  that  river  opposite 
the  appellee's  land,  and  a  ditch  cut  from  the  river  to  the  canal.  To 
protect  the  land  now  owned  by  these  parties  from  being  flooded, 
and  to  regulate  the  flow  of  water  from  the  river  into  the  canal,  the 
company  constructed  a  lock,  with  stone  walls  and  abutments,  by 
means  of  which  the  water  was  conducted  into  the  canal  without  in^ 
jury  to  adjoining  lands.  The  construction  of  the  dam  raised  the 
bed  of  the  river  because  of  the  sediment  which  it  caught  and  caused 
to  be  deposited.  In  1866  the  dam  was  broken,  and  the  greater  part 
washed  away.  The  canal  was  then  abandoned,  but  the  canal,  with 
all  its  appurtenances,  still  belongs  to  the  Whitewater  Canal  Com- 
pany. In  the  condition  that  the  lock,  appurtenances,  and  the  em- 
bankments now  are,  no  water  flows  into  the  canal  when  the  river  is 
in  its  usual  stage,  but  in  times  of  ordinary  freshets  it  does  flow  from 
the  river  into  the  channel  of  the  canaL  If  the  lock,  appurtenances 
and  embankments  are  removed,  the  water  from  the  river  will 
flow  into  the  channel  of  the  canal,  the  land  of  the  appellant 
will  be  flooded,  and  his  soil  washed  away.  The  lock  and  embank- 
ments are  necessary  to  prevent  the  flooding  of  the  land,  and  their 
removal  will  expose  it  to  injury  from  overflows.  The  appellee, 
without  right,  is  engaged  in  tearing  away  the  lock  and  its  appurte- 
nances. 

The  lock  and  appurtenances  did  not  belong  to  the  appellant,  and 
he  cannot  maintain  an  action  as  owner,  although  the  appellee  is  a 
trespasser. 

If  there  is  any  cause  of  action  in  the  appellant,  it  must  rest  upon 
the  ground  that  he  has  acquired  a  right  to  have  the  artificial 
stmctures,  the  lock,  abutments,  and  embankments  remain  un- 
changed. If  there  were  an  express  contract  vesting  in  him  this 
right,  there  would  be  comparatively  little  difficulty  in  the  case,  but 
no  each  contract  exists,  and  we  are  to  examine  what  grounds,  if 
any  there  are,  upon  which  the  asserted  cause  of  action  can  be  justly 

placed, 
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It  is  said  that  one  riparian  owner  must  so  use  the  waters  of  a 
sti-eam  as  not  to  injore  other  proprietors.  We  grant  this  pro|)osi- 
tion  as  applied  to  natural  streams,  but  it  does  not  meet  this  case. 
Angell  Watercourses,  §§  332,  336,  339;  Hebron  0.  R.  Co.  v. 
Harvey f  90  Ind.  192;  8.  c,  46  Am.  Bep.  199;  Pence  y.  OarrUon^ 
93  Ind.  345;  Harris  v.  Mactntosh,  133  Mass.  228.  The  question 
here  is,  not  as  to  the  right  to  divert  the  waters  of  a  natural  stream, 
but  as  to  the  right  to  remove  artificial  structures  and  embankments 
erected  in  changing  the  state  of  a  natural  stream,  and  thus  restore 
the  stream  to  its  original  condition.  To  such  a  case  the  doctrine 
found  in  Pence  v.  Garrison,  supra,  and  1  High  Injunctions,  §§  794, 
815,  does  not  apply. 

Eliminating,  as  we  have  done,  the  irrelevant  arguments  advanced, 
and  clearing  the  case  of  matters  foreign  to  its  merits,  we  find  the 
real  question  to  be  this,  has  the  appellant  a  right  to  have  continued 
the  artificial  structures  which  so  changed  the  natural  water-course 
as  to  protect  his  land  from  injury? 

Upon  this  question  the  law  is  with  the  appellant  There  are 
two  reasons  for  this  conclusion.  Of  these  in  their  order:  First. 
The  long  acquiescence  in  the  change  made  in  1838  precludes  a 
restoration  of  the  stream  and  its  surroundings  to  their  original  con- 
dition. 

Our  proposition  is  well  supported  by  authority.  Middhton  v. 
Gregorie,  2  Rich.  (S.  G.)  631,  is  a  well-reasoned  case,  and  we  make 
the  following  extract  from  it:  ''No  one  has  a  right  to  divert  a 
stream  from  its  natural  current,  to  the  prejudice  of  those  who  own 
lands  below.  But  where  it  has  been  done  by  a  party  above  for 
twenty  years,  his  original  wrong  has  ripened  into  a  prescriptive 
right.  Let  the  proposition  be  reversed.  Is  the  party  below  incapa- 
ble of  acquiring  a  right  of  exemption  from  having  his  land  over- 
flowed, by  the  water's  being  restored  to  its  natural  course?  This  is 
what  the  plaintiff  contends  for.  He  says,  for  more  than  forty  years 
he  has  accommodated  himself  to  a  state  of  things  existing  by  mutual 
consent,  or  brought  about  by  the  acts  of  the  planters  above.  By 
way  of  illustrating  his  position,  suppose  that  in  consequence  of  the 
dam  he  had  cut  down  and  drained  the  land  lying  next  to  the  river, 
and  had  planted  in  it  some  crop  requiring  entirely  a  dry  culture, 
such  as  com  or  cotton.  Would  the  defendant  have  a  right  to  cut 
his  dam  and  destroy  the  growing  crop?  For  all  legal  purposes,  the 
plaintiff  might  under  such  circumstances  have  regarded  his  land 
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jtt  though  the  water  had  never  flowed  through  it.  Indeed  I  think 
he  would  have  as  much  right  to  enjoy  his  property  in  security,  as 
if  he  had  cultivated  dry  land  above,  and  it  is  very  dear,  that  where 
one  has  land  lying  adjacent  to  a  stream,  and  a  proprietor  below 
daniB  the  water  back  on  him,  the  former  has  a  right  of  action  to 
abate  the  nuisance." 

In  Woodbury  v.  Short,  17  Vt.  387;  8.  c,  44  Am.  Dec.  344,  it  was 
held,  that  after  ten  years'  acquiescence  in  the  change  of  a  natural 
stream,  a  riparian  owner  cannot  restore  a  stream  to  its  original  con- 
dition where  it  would  injure  another  owner.  The  subject  received 
more  careful  consideration  in  the  case  of  Ford  v.  Whitloek,  27  Vt. 
265,  where  it  was  said:  ''But  if  the  diversion  affects  other  pro* 
prietors  favorably,  and  the  party  on  whose  land  the  diversion  is 
made  acquiesces  in  the  stream  running  in  the  new  channel,  for  so 
long  a  time  that  new  rights  may  be  presumed  to  have  accrued,  or 
have  in  fact  accrued,  in  faith  of  the  new  state  of  the  stream,  the 
party  is  bound  by  such  acquiescence,  and  cannot  return  the  stream 
to  ite  former  channel.''  It  is  said  by  a  recent  writer  that  ''  when 
a  stream  flowing  through  a  person's  land  is  diverted  into  a  new 
channel,  either  artificially  or  by  a  sudden  flood,  affecting  the  rights 
of  other  riparian  proprietors  favorably,  and  the  owner  acquiesces 
in  the  new  state  of  the  stream  for  so  long  a  time  that  new  rights 
accrue,  or  may  be  presumed  to  have  accrued,  such  acquiescence  is 
binding,  like  a  public  dedication,  and  the  stream  cannot  be  law- 
fully returned  to  its  former  channel."  Qould  Waters,  §  159. 
,  Of  the  second  reason  for  our  proposition:  Where  land  is  acquired 
for  a  public  purpose,  as  a  canal,  railroad,  or  the  like,  direct  benefits 
to  the  owner  from  its  construction  are  deemed  part  of  the  considera- 
tion paid  by  the  corporation  acquiiing  the  right  to  construct  the 
public  work.  This  was  so  under  the  act  which  created  the  White- 
water Canal  Company  and  endowed  it  with  corporate  powers.  Me^ 
Intire  v.  State,  5  Blackf.  384;  State  v.  Digbt/,  5  Blackf.  543;  Van^ 
Uaricum  v.  State,  7  Blackf.  209.  If  embankments  and  abutments 
essential  to  the  construction  and  maintenance  of  the  canal  did  pro- 
tect the  appellant's  land  from  overfiow,  they  were  to  that  extent  a 
benefit,  and  the  presumption  is  that  this  benefit  was  taken  into  con- 
sideration, for  the  ordinary  rule  is,  that  a  contract  for  a  right  of 
way  for  a  canal,  or  a  condemnation  for  that  purpose  and  the  assess- 
ment of  damages,  includes  all  direct  benefits  and  damages,  thus 
precluding  an   owner  from  maintaining  a  subsequent  action  for 
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damages.  Where  the  use  of  land  is  continued  for  such  a  period  at 
to  permit  the  mnning  of  the  statute  of  limitations,  the  presumption 
is  that  all  damages  were  assessed  and  paid.  Brookvitte,  etc.,  Co.  y. 
Butler,  91  Ind.  134;  a.  c,  46  Am.  Bep.  580;  Nelson  v.  Fleming, 
56  Ind.  810.  The  same  principle  must  apply  here  ;  it  must  be  pre- 
sumed that  the  long  acquiescence  of  the  owner  of  the  fee  was  due, 
in  part  at  least,  to  the  benefit  which  accrued  to  his  land  from  the 
embankments  and  structures  constructed  by  the  canal  company. 

The  abandonment  of  the  canal  did  not  divest  the  appellant  of  his 
rights  nor  invest  the  appellee  with  authority  to  deprive  him  of  them. 
The  embankment  which  protected  the  latter's  land  was  a  benefit  to 
him,  and  this  benefit  could  not  be  taken  from  him.  The  right  thug 
secured  him  was  a  permanent  one. 

If  the  appellee  or  his  grantors'  had  in  no  way  consented  to  the 
erection  of  the  embankments,  he  would  not  be  bound  by  the  act  of 
the  canal  company,  but  consent  was  originally  given  to  the  change 
in  the  state  of  the  water-course,  and  for  a  long  series  of  years  the 
change  was  acquiesced  in  by  all  who  were  interested  in  the  matter. 
The  building  of  the  dam,  the  digging  of  'the  channel  of  the  canal, 
the  construction  of  the  lock,  and  the  erection  of  the  embankments, 
were  parts  of  one  general  undertaking,  in  which  the  canal  company 
and  the  adjoining  owners  were  interested  and  to  which  they  mu. 
tually  consented. 

Where  a  defendant  is  undertaking  to  destroy  an  existing  water- 
course,  or  to  wrongfully  change  the  existing  state  of  the  stream,  so 
as  to  materially  injure  the  plaintiff's  land,  the  latter  is  entitled  to 
an  injunction.  Pence  v.  Oarrison,  supra  ;  Oliver  v.  New  York  Bay 
Crniu  Co.,  38  N.  J.  Eq.  109;  Gould  Waters,  §  513. 

Where  a  cause  is  submitted  by  agreement,  a  motion  to  dismiss,  on 
the  ground  that  notice  of  the  appeal  has  not  been  given  to  co-par* 
ties,  comes  too  late  to  be  of  avail.  2  Works  Pr.,  §  1094,  anth.  n; 
PeopWs  Savings  Bankr.  Finney,  63  Ind.  460;  Field  r*  Burton, 
71  Ind.  880;  Baster  T.  Severin,  78  Ind.  640;  Hendricks  r.  Franks 
86  Ind.  278;  Martin  v.  Orr,  96  Ind.  49L 

Jfud&tnissU 

Petition  for  rehearing  ovecmled* 
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Vm  eododj  ol  ehildzen  haTliig  been  awarded  to  the  moilier  on  dlnnoa*  am 
the  gxoand  that  the  father  was  unfit,  and  the  mother  haTing  died,  the  father, 
on  ahowing  his  fitneea,  may  recover  the  children. 

HABEAS  CORPUS.    The  opinion  states  the  case.    The  respond- 
ent had  judgment  below. 

A  B.  Vance,  for  appellant. 

J.  Jf.  Shaekel/ard  and  A.  L.  DosBy  for  appellees. 

ZoLLABS,  J.  By  a  proceeding  of  habeas  corpus,  appellant  seeks 
to  reooTer  the  custody  of  his  two  children;  one  of  whom,  a  little 
boy  ten  yean  old,  is  in  the  custody  of  appellee  Lyon,  and  the  other, 
a  little  girl  eight  years  old,  is  in  the  custody  of  appellee  Ferguson. 
He  filed  a  separate  complaint  against  each  of  the  appellees.  The 
cases  were  put  at  issue,  and  by  the  agreement  of  the  parties  tried 
together  and  come  here  practically  as  one  case.  He  alleged  in  his 
complaint,  that  on  the  2d  day  of  April,  1874,  he  and  Sallie  R.  Lyon, 
who  is  now  dead,  were  married;  that  the  two  children  were  bom  of 
that  marriage,  and  that  appeUees  wrongfully  have  and  retain  them 
in  their  custody. 

A  writ  was  awarded,  and  appeUees  jointly  and  separately  made 
returns  thereto.  For  the  purposes  of  this  decision  we  need  only  set 
out  the  separate  return  by  Lyon.    It  is  as  follows: 

[Omitted.  ] 

It  is  charged  in  the  return  that  ap][)ellant  ought  not  to  haye  the 
custody  of  the  children,  because  from  the  time  of  their  birth  he  had 
yirtually  abandoned  them  and  their  mother;  that  she  instituted  a 
suit  for  divorce  in  1878,  when  the  younger  child  was  very  young, 
alleging  in  her  complaint  such  abandonment  and  failure  to  provide 
the  necessaries  of  life  for  her  and  the  children,  and  that  on  account 
of  his  utter  worthlessness  he  was  unfit  to  have  the  custody  of  the 
children .  It  is  further  alleged  in  the  return,  that  after  proper  notice, 
appellant^  by  his  default,  allowed  those  chaiges  to  go  as  confessed. 
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and  allowed  the  custody  to  be  awarded  to  the  mother;  that  from  that 
time,  in  February^  1878,  until  the  mother's  death,  in  August,  1884, 
she  supported  the  children  by  teaching  school,  without  any  aid  or 
care  from  appellant;  that  in  the  meantime  he  had  married  another 
woman,  by  whom  ho  had  one  child,  now  living  with  its  mother's 
relatives,  she  being  dead;  that  he  has  no  home  of  his  own;  that  he 
is  a  travelling  salesman;  that  if  given  the  custody  of  tike  children!* 
he  will  take  them  out  of , the  State,  and  place  them  with  his  two  sis- 
ters, who  are  utter  strangers  to  them  and  live  with  their  father  in 
Missouri,  who  is  also  a  widower. 

These  several  statements  in  the  return,  in  connection  with  tha 
other  statements  therein,  that  the  children  are  now  comfortably 
situated  with  their  mother's  relatives,  and  being  well  cared  for  %nd 
educated,  are  as  we  have  before  stated,  suflScient  to  justify  the  court 
in  refusing  to  strike  down  the  return,  and  in  holding  the  case  for 
a  hearing.  TTnder  the  above  statute,  all  else  being  equal,  the  ous* 
tpdy  of  minor  children  should  be  awarded  to  the  father. 

[Minor  matters  omitted.]  ^ 

It  is  argued  by  counsel  for  appellees,  that  the  judgment  of  the 
court  in  the  divorce  case,  awarding  the  custody  of  the  children  to 
the  mother,  was  and  is  conclusive  against  any  claim  by  appellant 
for  such  custody,  notwithstanding  the  facts  that  the  mother  is  dead* 
i^nd  that  this  controversy  is  between  the  father  and  other  parties^ 
We  need  not  here  intimate  an  opinion  as  to  how  much  weight  that 
argument  might  be  entitled  to  were  the  mother  alive,  and  this  oon-r 
troversy  were  between  her  and  appellant.  However  that  might  be, 
we  are  well  satisfied  that  the  judgment  in  the  divorce  case  did  not, 
and  could  not  forever  cut  off  and  bar  appellant's  right  to  the  cus- 
tody of  his  children.  By  reason  of  his  neglect  at  the  time,  and 
prior  to  the  divorce  case,  and  perhaps  for  other  reasons,  he  n^ght; 
have  been  an  unsuitable  person  at  that  time  to  have  the  care  and 
custody  of  the  children,  and  especially  might  that  have  been  so,  as 
between  him  and  the  mother,  the  children  being  then  quite  young, 
and  in  need  of  a  mother's  care.  It  does  not  follow  however  that 
because  he  was  at  that  time  thus  adjudged  not  entitled  to  the  cus- 
tody of  the  children,  as  against  the  claim  of  the  mother,  that 
adjudication  shall  be  a  perpetual  adjudication  of  his  unfitness,, 
under  all  and  changed  circumstances,  to  have  the  custody  of  his 
children.  The  mother  is  dead.  Her  right  to  the  custody  of  the 
children  descended  to  no  one.    The  sti^tus  of  the  childrei\,  .as  fixed 
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by  the  decree  and  judgment  in  the  divorce  case,  has  been  destroyed 
by  the  death  of  the  mother  and  cuBtodian.  Upon  her  death,  no 
one  had  the  right  to  the  custody  of  the  children,  unless  appellant, 
by  reason  of  being  their  father  and  as  such  bound  to  maintain  them, 
might  claim  that  custody.  It  might  well  be  that  his  circumstances 
^¥0  materially  changed  since  the  judgment  in  the  divorce  case, 
and  that  he  has  changed  with  them.  From  a  negligent,  neglectful, 
and  unfeeling  father,  that  he  may  then  have  been,  it  might  well  be 
that  he  has  become  in  every  way  a  fit  and  suitable  person  to  hare 
the  custody,  care,  and  training  of  his  children. 

If  indeed  such  changes  in  him  should  be  shown  to  have  occurred, 
we  know  of  no  reason  why  he  might  not,  as  against  all  others,  the 
mother  being  dead,  assert  and  maintain  his  parental  right  to  the 
custody  of  his  children,  notwithstanding  that  in  a  case  between  him 
aud  the  mother  of  the  children,  she  was  adjudged  to  be  the  more 
suitable  to  have  their  custody  and  care.  It  might  well  be  that 
changed  circumstances  have  made  it  eminently  proper  that  he,  of 
all  others,  is  the  proper  person  to  have  the  training  of  his  children. 
Changed  circumstances  might  be  such  that  it  would  be  a  wrong  to 
the  children  to  deprive  them  of  the  fostering  care  of  him  who,  above 
all  others,  would  love  and  cherish  them.  Whether  or  not  there  have 
been  such  changes,  it  will  be  necessary  for  us  to  determine  when  we 
come  to  examine  the  evidence.  We  are  cited  by  appellee's  counsel 
to  the  case  of  Wilkinson  v.  Deming^  80  111.  342.  In  that  case  it  ap- 
pears that  in  a  dirorce  proceeding  between  a  husband  and  wife,  the 
wife  was  granted  a  divorce  and  awarded  the  custody  of  the  child. 
After  the  death  of  the  mother  the  father  commenced  a  proceeding 
in  habeas  corpus  against  the  testamentary  guardian  of  the  child  to 
recover  its  custody.  In  passing  upon  the  relative  rights  of  the  par- 
ties  upon  appeal,  the  Supreme  Court  said  that  a  decree  of  di- 
vorce being  granted  on  the  fault  of  the  father,  and  giving  the 
custody  of  the  child  absolutely  to  the  mother,  takes  away,  ipso  facto, 
all  control  of  the  father  over  the  child;  that  it  nullifies,  or  at  least 
neutralizes,  the  rule  of  the  common  law,  and  takes  from  the  father 
all  power  thereafter  over  the  infant  until  it  shall  be  restored  by  the 
action  of  a  proper  court;  that  by  the  decree  the  infant  is  no  longer 
the  child  of  the  divorced  father,  but  is  entirely  under  the  control 
of  the  mother.  This  language  must  be  limited  to  the  case  before 
the  court,  and  in  doing  that,  it  must  be  remembered  that  the  wife 
and  mother,  as  she  had  a  right  to  do  under  a  statute  then  in  force 
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in  that  State,  luid  by  will  appointed  a  guardian  for  the  child,  ^ith 
the  full  right  to  its  custody.  Under  the  decree  in  the  diTozcecase, 
the  mother  had  the  absolute  custody  of  the  child.  Under  the 
statute  she  had  the  right  by  will  to  tranisfer  that  custody  to  another.* 
Thus  the  right  of  custody  continued  with  the  mother  while  she 
li7ed,  and  by  her  will  passed  at  once,  upon  her  death,  to  the  person 
named  in  her  will.  We  have  no  such  statute  in  this  8tate»  and 
hence  what  was  said  in  that  case  is  not  authority  here. 
[Other  matters  omitted.] 

JudgmmU  ofirmetL 


OuYXLAJTO,  OoLUXBUS,  OiiroiifrifrATi  AKD  Ih-diajtafolib  Bah^ 

BOAO  GOKPAKT  T.  NSWSLL. 

(]MInd.SM.) 

JMii0fiM—  dedaraHofU'^esopreiBioni  of  paU^. 

hk  an  action  for  damages  for  a  personal  injury,  evidence  of  erpressions  tj  the 
injured  person  of  pain  and  rickness  and  declarations  as  to  its  seat,  at  the 
time  of  or  subsequent  to  the  occurring  of  the  injury,  and  without  regard  to 
whom  made,  is  competent.! 

ACTION  for  personal  injury  by  negligence.     The  opinion  states 
the  case.     The  plaintiff  had  judgment  below. 

H.  H.  Fcppleion^  A,  C.  Harris  and  W.  H.  Galhins,  for  appellanc 

< 

B.  Harrison,  C.  C.  HinM,  W.  H.  H.  Mtlhr,  J.  B.  HIam,  J.  W. 
Gordon  and  5.  M.  Shepard,  for  appellee. 

MrroHSLL,  J.  This  action  was  brought  by  Lyne  S.  Newell 
against  the  Oleyeland,  Oolumbus,  Cincinnati  and  Indianapolis  Bail- 
road  Company,  to  recover  for  alleged  injuries  to  his  person,  suffered 
while  being  carried  as  a  passenger  from  the  city  of  Indianapolis  to 
Bellefontaine,  Ohio. 

[Omitting  other  matters.] 

*  In  McKinne^  t.  Noble,  38  Tex.  195,  it  was  held  that  the  nouother  could  not 
do  thi8.»RBP. 

t  To  same  effect,  Faif  ▼.  Harlain  (128  Mass.  244),  85  Am.  Rep.  878;  Qua^j^  t. 
Ohi.,  etc.,  B.  Co.  (48  Wis.  518),  88  Am.  Bep.  821;  HagenloeA§r  r.  Om^  Jtkuid, 
«te.,  B.  Co..  92  N.  Y.  188. 
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Subsequent  to  the  oommencement  of  the  suit,  the  plaintiff  sub- 
mitted  himself  to  an  examination  by  Dr.  Jameson.  It  may  be 
inferred  from  the  plaintiff's  testimony,  that  the  examination  was 
procured  for  the  double  purpose  of  ascertaining  the  nature  and  ex- 
tent of  his  injuries  and  of  receiving  treatment  which  was  prescribed, 
and  also  to  qualify  the  physician  as  a  medical  witness  to  represent 
his  condition  in  the  approaching  triaL  We  infer  however  that 
Dr.  Jameson  knew  no  purpose  beyond  that  of  treatment  at  the  time 
the  examination  was  made. 

At  the  proper  time  Dr.  Jameson  was  called  as  a  witness  on  plain- 
tiff's behall  In  the  course  of  his  examination  he  was  asked  the 
following  question:  **  Where  did  he  complain  of  his  injury— where 
did  he  say  it  was?"  Over  the  defendant's  objection,  the  witness 
answered  as  follows:  ''He  said  he  was  suffering  a  great  deal  of  pain 
and  tension  in  the  lower  portion  of  the  back,  m  the  lumbar  region, 
across  the  small  of  the  back."  Again,  the  witness  further  on  in  his 
testimony  said  in  answer  to  a  series  of  questions:  ''  That  he  com- 
plained of  a  sensation  of  numbness  in  the  lower  extremities,  and 
those  parts  of  the  body  below  the  part  fchat  would  correspond  with 
the  injured  part  of  his  spine;  and  I  think  he  complained,  also,  of 
a  sense  of  constriction,  but  of  that  I  would  not  be  positive." 

This  ruling  of  the  court  is  made  one  of  the  grounds  of  the  motion 
for  a  new  triaL 

Counsel  for  appellant  insist  that  exclamations  of  pain,  in  order 
to  be  admissible  in  evidence,  must  be  contemporaneous  with  the 
alleged  injury  and  the  then  existing  facts,  and  that  they  must  have 
been  made  before  suflScient  time  elapsed  to  enable  the  person  mak- 
ing them  to  form  plans  for  future  law  suits. 

They  insist  further  that  they  must  have  been  made  arUe  lUmn 
nudam^  not  only  before  suit  brought,  but  before  the  controversy  ex- 
isted in  any  form. 

In  a  general  sense,  and  as  applicable  to  a  different  class  of  cases, 
the  rule  as  stated  by  counsel  is  approximately  correct  Where,  how- 
eyer,  it  becomes  important  to  illustrate  the  physical  or  mental  con- 
dition of  an  individual,  either  at  the  time  an  mjury  is  received, 
or  from  thence  to  the  time  of  inquiry  as  to  its  severity,  effect  and 
nature,  we  thmk  expressions  or  declarations  of  present  existing  pain 
or  malady,  whether  made  at  the  time  the  injury  is  received,  or  sub- 
sequent to  it,  are  admissible  in  evidence.  Qarihage  Tump.  Co.  v. 
Andrews,  102  Ind.  138 ;  Town  of  Elkhari  y.  Rttter^  66  Ind.  136 ; 
Vol..  T  J  V  —  40 
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Howe  y.  PlainJMd,  41 N.  H.  135;  7*0^20  v.  Blake,  48  X.  H.  92;  Ken- 
nard  v.  Burton,  25  Ma  39;  Hayatl  v.  Adams,  16  Mich.  180;  BOi" 
att  Y.  Van  Burm^SS  Mich.  49;  s.  c, 20  Am.  Bep.  668;  Brawn  t.  N. 
T.  Omi.  R.  (Jo.,  32  N.  Y.  597;  Maitoson  v.  New  York  Cent.  S.  Oo., 
85  N.  Y.  487;  Johrnon  t.  MeKee,  27  Mich.  471;  JBarl  y.  TwRpar,  45 
Vt.  275.  • 

Expressions  of  present  existing  pain,  and  of  its  locality^  are  excep-^ 
tions  to  the  general  role  which  excludes  hearsay  eyidence.  They  are 
admitted  upon  the  groond  of  necessity,  as  being  the  only  means  of 
determining  whether  pain  or  suffering  is  endured  by  another. 
Whether  feigned  or  not  is  a  question  for  the  jury. 

Such  declarations  and  expressions  are  competent,  regardless  of  th» 
person  to  whom  they  are  made.  They  are  especially  competent  and 
of  more  weight  when  made  to  a  physician  for  the  purpose  of  receiy* 
ing  treatment,  or  to  a  medical  expert  who  makes  an  examination  at 
the  request  of  the  opposite  party,  or  by  the  direction  of  a  court,  for 
the  purpose  of  basing  an  opinion  upon  as  to  the  physical  situation  ^ 
of  the  person  whose  condition  is  the  subject  of  inquiry.  Quai/e  y» 
Chicago,  etc.,  R.  Co.,  48  Wis.  513;  s.  c,  33  Am.  Bep.  821;  Aichin- 
son,  etc.,  R.  Co.  y.  Ijraxier,  27  Kans.  463. 

It  is  only  when  such  declarations  assume  the  form  of  a  narratiye 
of  past  experience  or  suffering,  or  a  relation  of  the  cause  and  man- 
ner of  the  injury,  or  where  they  are  made  ante  litem  motam  to  one 
not  an  attending  physician  or  a  medical  expert  under  the  condition 
aboye  mentioned,  that  their  admissibility  becomes  the  subject  of  se- 
rious discussion. 

Statements  of  past  sufferings  and  pains,  when  not  made  to  a  medi- 
cal expert  for  the  purpose  of  enabling  him  to  form  an  opinion  upon 
w;ith  ayiew  to  treatment  or  other  legitimate  pui*poso,  are  clearly  in- 
admissible. Roosa  y.  Boston  Loan  Co.,  132  Mass.  439;  Bacon  y. 
Charlton,  7  Gush.  581.  And  statements  of  the  cause  of  the  injury 
or  of  past  occurrences,  made  to  any  one,  unless  made  so  nearly  con- 
temporaneous with  the  principal  fact  to  which  they  relate,  or  unless 
they  are  made  while  the  transaction  is  in  progress,  so  as  to  consti- 
tute a  part  of  the  res  gestcs,  are  also  inadmissible.  Inhabitants,  etc. , 
y.  Inhabitants,  etc.,  98  Mass.  47.  When  so  related  or  connected  as 
to  become  part  of  the  res  gestcs,  they  may  be  receiyed  as  eyidence 
bearing  on  the  principal  fact.  Insurance  Co,  y.  MosUy,  8  Wall. 
397. 

The  rule  is  not  to  be  extended  beyond  the  necessity  upon  which 
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it  IB  founded*    Past  events  and  the  manner  in  which  an  injury  waa 
nsoeived  are  ordinarily  susceptible  of  proof  by  direct  evidence. 

For  that  reason  such  statements,  not  made  contemporaneous  with 
the  occurrence,  or  so  near  it  as  to  become  part  of  the  transaction^ 
no  matter  to  whom  made,  are  inadmissible.  Cbapin  v.  Marlboroughf 
9  Gray,  244;  8.  c,  69  Anu  Dec  281;  lUinois  Cent.  R.  Co.  v.  Swiiony 
42  Dl.  438. 

A  physician  may  however  testify  to  a  statement  or  narrative  given 
by  a  patient  in  relation  to  his  condition,  symptoms,  sensations  and 
feelings,  both  past  and  present,  when  such  statements  were  received 
during  and  were  necessary  to  an  examination  with  a  view  to  treat- 
ment, or  when  they  are  necessary  to  enable  him  to  give  his  opinion 
as  an  expert  witness.  Qumfe  v.  Chicago,  eic,  Ry.  Co.,  supra; 
Barber  v.  Merriamy  11  Allen,  322;  hooper  v.  Belly  1  Head,  373;. 
Teaitman  v.  Hart,  6  Humph.  374;  Ecklee  v.  Baiee,  26  Ala.  65p. 

The.statements.made  by  the  plaintiff  to  Dr.  Jameson,  with  which 
we  are  here  concerned,  do  not  appear  to  have  been  statements  of 
past  events  or  a  narration  of  past  sufferings,  but  of  then  existing 
pain.  It  is  true  they  were  made  after  the  suit  was  commenced, 
and  it  may  be  said  too  they  were  not  made  wholly  with  a  view  of 
receiving  medical  treatment.  It  does  appear  however  that  treat- 
ment followed  the  examination,  and  so  far  as  appears  from  the 
examining  physician,  the  examination  was  made  with  that  end  in 
view.  It  may  be  conceded  that  statements  made  during  an  exam- 
ination so  brought  about  are  not  entitled  to  the  weight  they  other- 
wise might  have.  We  think  they  were  nevertheless  admissible  in 
evidence,  not  for  the  purpose  of  establishing  the  truth  of  the  state- 
ments made,  but  for  the  purpose  of  determining  the  basis  upon 
which  the  opinion  of  the  witness  was  founded.  Barier  v.  Merriam^ 
supra. 

Since  the  witness  was  not  applied  to  solely  for  the  purpose  of 
qualifying  him  to  testify  as  an  expert  in  the  plaintiff's  behalf,  we 
need  not  determine  the  admissibility  of  statements  made  to  experts 
in  the  course  of  an  examination  voluntarily  applied  for  after  suit 
commenced,  which  examination  was  had  with  no  other  purpose  in 
view  than  that  the  examining  physician  should  thereby  become 
qualified  to  testify  as  a  witness.  That  the  evidence  would  be  ad- 
missible in  such  a  case  is  sustained  by  high  authority,  >nd  that 
cases  might  arise  in  which  such  evidence  Would  be  admissible  in 
order  to  prevent  a  failure  of  justice  and  protect  the  just  rights  of 
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parties,  seenui  scaroely  to  admit  of  doubt  That  it  should  be 
admitted,  if  at  all,  under  proper  limitations,  and  subjected  to 
scrutiny  when  admitted,  maj  be  conceded.  But  it  has  been  held 
admissible.  Siaie  v.  Oedicke,  43  N.  J.  L.  86;  K^tit  T.  Town  of 
Lincoln,  32  Vt  691;  MatUson  v.  y.  F.  Cent.  R   Co.,  supra. 

The  case  of  Grand  Rapids^  eic,  R.  Co.  v.  HuntUy,  88  Mich. 
637;  s.  c,  31  Am.  Bep.  321,  may  be  said  to  be  in  a  measuie 
opposed  to  the  admission  in  evidence  of  statements  made  to  any 
other  than  an  attending  physician  when  such  statements  are  made 
after  suit  commenced.  The  case  is  however  not  opposed  to  the 
conclusion  at  which  we  have  arrived  on  the  facts  in  this  case. 
Whether  we  should  feel  disposed  to  follow  it  to  the  full  extent  to 
which  some  of  the  reasoning  of  the  learned  judge  who  delivered 
the  opinion  might  lead,  we  need  not  now  determine. 

[Other  matters  omitted.] 

Judgmmt  qfirm§i^ 


OUDDBV  T.  HbXTBT, 

(]MIiid.«n.) 

JthgoUMe  inMrummU — uncertainip  ofHms  ^  jwywwitf. 

A  note  providing  tliat  "the  pajee  or  his  tasigne  maj  extend  the  time  of  pej* 
ment  frcun  time  to  time  indefinitelj»  as  he  or  thej  majr  see  fit/'  is  not  negoti- 
able. 

ACTION  on  a  note.     The  opinion  states  the  case.     The  plaintiff 
had  judgment  below. 

J.  H.  MeMi  and  E.  H.  Bundy,  for  appellant 
J.  M.  Morris,  for  appellee. 

ZoLLARS,  J.     For  value  and  before  maturity,  appellee  became  the 
owner  of  two  promissory  notes,  executed  by  appellant,  one  of  which 
is  as  follows: 
*"  1760.  NswG^STUS,  Ind.,  April  14, 1883. 

**  Twelve  months  after  date  we,  or  either  of  us,  promise  to  pay 
to  the  order  of  Qeorge  W.  Nugen,  Jr.,  seven  hundred  and  fifty  dol- 
lars, with  interest  at  the  rate  of  seven  })or  cent  per  annum  after 
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date  until  paid,  and  attorney  fees,  valae  received,  without  any  relief 
whateyer  from  yaluation  or  appraisement  laws,  witli  eight  per  cent 
interest  from  maturity.  The  drawers  and  indorsers  severally  waive 
presentment  for  payment,  protest,  and  notice  of  protest,  and  non- 
payment of  this  note;  and  further  expressly  agree  that  the  payee,  or 
his  assigns,  may  extend  the  time  of  payment  thereof  from  time  to 
time  indefinitely,  as  he  or  they  may  see  fit,  and  receive  interest  in 
advance  or  otherwise  from  the  maker  or  indorsers,  for  any  extension 
or  forbearance  so  made.  N^otiable  and  payable  at  the  Gitiaen's 
State  Bank  of  Newcastle. 

'*  J.  W.  Gmddbn.** 

So  far  as  is  material  here,  the  other  note  is  the  same.  Appellee 
brought  this  action  to  recover  the  amount  of  the  notes,  and  to  fore- 
close the  mortgage  given  by  appellant  to  secure  them. 

The  questions  for  decision  are  presented  by  the  ruling  of  the  court 
below  in  sustaining  a  demurrer  to  appellant's  answers,  and  the 
assignment  here  that  that  ruling  was  erroneous. 

If  the  notes  are  negotiable  as  inland  bills  of  exchange,  the 
demurrer  was  properly  snstained,  because  the  defenses  set  up  in  the 
answers  are  such  as  cannot  be  made  as  against  the  bona  fide  holder 
of  such  paper.  We  are  therefore  met  at  the  threshold  with  the 
question,  are  these  notes  negotiable  as  inland  bills  of  exchange? 
In  section  5506,  R  S.  1881,  it  is  provided  that  **  Notes  payable 
to  order  or  bearer  in  a  bank  in  this  State  shall  be  negotiable  as 
mland  bills  of  exchange,  and  the  payees  and  indorsees  thereof  may 
recover,  as  in  case  of  such  bills.'' 

This  statute  does  not  provide  what  shall  constitute  a  promissory 
note.  The  term  ''note  "  is  used,  as  it  was  then  and  still  is  defined 
bj  the  authorities,  and  well  understood  under  the  law  merchant  in 
the  commercial  world.    MeUan  v.  CHbsan,  97  Ind.  158. 

The  sole  purpose  of  the  section  was  to  put  a  limitation  upon  sec- 
tion 5503,  and  provide  for  commercial  paper  that  might  circulate 
free  from  defenses  in  favor  of  the  maker.  This  is  accomplished  by 
the  provision,  that  if  the  note  be  payable  at  a  bank  in  this  State,  it 
•hall  be  negotiable  as  inland  bills  of  exchange. 

The  note  then,  with  the  addition  prescribed  by  the  statute,  must 
be  such  as  would  have  been  negotiable  under  the  law  merchant  with. 
out  any  statutory  provision.  Are  the  notes  in  suit  such  as  would 
have  been  thus  negotiable?  Astandard  author  has  said:  ''  Toloarn 
what  qualities  are  essential  to  a  negotiable  promiRSory  note,  we  must 


318  INDIANA, 


Qlidden  v.  Heniy. 


bear  in  mind  the  purpose  of  the  note,  and  of  the  law  in  relation  to 
it.  This  is  simply  that  the  note  may  represent  money,  and  do  aU 
the  work  of  money  in  business  transactions.  For  this  purpose,  the 
first  requisite,  that  indeed,  which  includes  all  the  rest,  is  eertaifUy. 
This  means  certainty,  *  *  *  Second,  as  to  the  person  or  per- 
sons who  are  to  make  this  payment,  and  the  order  and  conditions  of 
their  liability.  *  *  *  Fourth,  as  to  the  time  when  payment  is  to 
be  made.  *  *  *  It  will  be  seen  that  the  law  endeavors  to  enforce, 
define,  and  protect  all  these  certainties  as  far  as  possible.''  1  Pan. 
Notes  and  Bills,  30.  See  also  1  Dan.  Neg.  Inst.,  §  41.  This 
same  general  doctrine  of  the  books  is  recognized  by  this  and  all 
other  courts.  Walker  v.  Woollen^  54  Ind.  164;  s.  c,  23  Am.  Bep* 
639.  In  this  case  it  was  said:  **  A  note,  in  order  that  it  be  negotia- 
ble in  accordance  with  the  law  merchant,  must  be  payable  unoondi* 
tionally  and  at  all  events,  at  some  fixed  period  of  time,  or  upon 
some  event  which  must  inevitably  happen.'' 

Were  it  necessary,  we  might  cite  numerous  decisions  by  this  court 
asserting  the  general  doctrine  of  certainty  as  necessary  to  a  prom- 
issory note  under  the  law  merchant.  The  difficulty  is  not  as  to  the 
general  doctrine,  but  the  application  of  it  to  each  case  as  it  arises. 

In  the  case  before  us,  all  parts  of  the  note  must  be  looked  to  in 
determining  the  quality  of  the  paper.  There  is  a  promise  to  pay  in 
twelve  months,  but  that  promise  is  not  certain  and  unconditional. 
The  other  clause  is,  that  the  time  of  payment  may  be  extended 
indefinitely,  as  the  parties  may  agree.  From  an  inspection  of  the 
note,  it  is  impossible  to  tell  when  it  may  mature  because  it  is 
impossible  to  know  what  extension  may  have  been,  or  may  here- 
after be,  agreed  upon.  No  definite  time  is  fixed,  nor  is  the  matu- 
rity of  the  note  dependent  upon  an  event  that  must  inevitably  hap- 
pen. The  condition  is  not  that  something  may  happen,  or  be  done^ 
that  will  mature  the  note  before  the  time  named,  thus  leaving  that 
time  as  fixed  and  certain,  if  the  thing  do  not  happen,  or  be  not 
done;  but  the  condition  is  that  the  time  may  be  displaced  by 
another,  uncertain  and  indefinite  time,  as  the  parties  may  agree. 

This  distinguishes  the  case  from  some  of  the  cases  cited  by 
appellee,  which  hold  that  so  long  as  a  definite  time  of  payment, 
as  fixed  in  the  note,  remains  fixed  and  certain,  the  note  retains  its 
negotiability,  although  by  certain  agreed  conditions  it  may  be 
matured  before  that  time.  The  case  here  is  also  distinguishable 
from  another  class  of  cases  which  hold  that  the  time  of  payment 
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may  be  dependent  upon  an  event  that  mast  inevitably  happen, 
mch  as  the  death  of  the  maker,  the  coming  of  the  deaaons,  etc. 
The  precise  question  involved  here  has  been  passed  upon  by  the 
Supreme  Courts  of  Iowa  and  Michigan,  and  in  each  case  it  was 
held  that  the  condition  destroyed  the  negotiability  of  the  note. 
Woodbury  v.  Roberts,  59  Iowa,  348;  s.  a,  44  Am.  Bep.  685;  Smith 
V.  VanBlarcom,  45  Mich.  371.  See  also  as  in  point.  Cook  v. 
JSatterlee^  6  Cow.  108;  s.  c,  16  Am.  Dec.  432;  OiBilan  v.  MyerSy  31 
ID.  525;  Oostelo  v.  OrowM,  127  Mass.  293;  s.  c,  84  Am.  Bep.  367. 

We  conclude  from  the  foregoing  that  the  notes  in  suit  are  not 
negotiable  under  the  statute  as  inland  bills  of  exchange,  and  that 
therefore  whatever  defenses  appellant  might  have  set  up  and  made 
available  as  against  Nugen,  the  payee,  he  may  set  up  and  make 
available  as  against  appellee. 

[Omitting  other  matters.] 

The  judgment  is  reversed  with  ooeta. 

Judgmmii  rmmwd. 


IdLKB  Shoeb  avd  Miohioak  SouTHBiur  Bazlwat  Ooxpavt  t. 

FosniL 

(MM  lad.  »8.) 
Obrrisr — pawmngtr — baggage  accepted  htfiofpimham<ifUok$L 

Anilwmj  oompaaj  whose  baggagemaa  aooepts  baggage  fiom  an  tntendtny 
passenger  before  his  porebase  of  a  ticket,  eontnury  to  the  mle  of  Uie 
eompany,  is  liable  for  its  loss  without  regard  to  that  fact. 

ACTION  for  the  value  of  a  lost  trunk  and  contents.    The  qpinioa 
states  the  point. 

A.  Pond  and  0.  0.  Oetaondamm',  for  appellant. 

Hi  (7.  DodgOf  for  appellee. 

• 

ZoLLABS,  J.  Appellee  brought  this  action  to  leoover  the  vdue 
of  a  trunk  and  its  contents. 

[Omitting  evidence.] 

Appellant  demurred  to  the  evidence.  The  court  overruled  the 
demurrer,  and  rendered  judgment  for  appellee.     Appellant  prose- 
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cutes  this  appeal  and  insists  upon  a  reversal  of  the  judgment  upon 
the  grounds: 

First.  There  is  no  evidence  that  the  trunk  was  ever  deliyered  to 
or  reoeived  by  the  appellant  or  its  agent. 

Second.  There  is  no  evidence  that  the  appellant's  agent  had  anj 
authority  to  receive  the  trunk  in  the  absence  of  the  appellee,  and 
in  advance  of  the  time  when  she  proposed  to  become  a  passenger 
on  its  train. 

.  Third.  The  evidence  introduced  by  the  appellee  shows  affirma- 
tively that  the  appellant's  agent  had  no  authority  to  receive  the 
trunk  in  the  manner  it  was  received  by  him. 

There  is  no  reason  why  railway  companies  may  not  receive  bag- 
gage in  advance  of  the  train  upon  which  it  is  to  be  transported,  and 
in  advance  of  the  purchase  of  a  ticket  or  the  payment  of  a  fare  by 
the  owner,  and  thus  become  liable  for  its  loss.  They  undoubtedly 
have  the  right  to  make  reasonable  rules  and  regulations,  and  a  rule 
that  a  person  intending  to  become  a  passenger  shall  purchase  a 
ticket  or  pay  fare  before  the  company  receives  and  becomes  respon- 
sible for  his  baggage,  is  tindoubtedly  a  reasonable  regulation,  as 
such  a  regulation  secures  good  faith  and  fair  dealing.  But  if  the 
company  adopts  no  such  rule,  or  if  having  adopted,  it  adopts  a  prac- 
tice or  custom  to  the  contrary,  or  if  notwithstanding  such  a  rule,  it 
receives  a  person's  trunk  as  baggage,  trusting  to  his  honesty  to  pur- 
chase a  ticket  or  passage  upon  the  train  upon  which  the  trunk  is  to 
go,  it  will  be  liable  for  its  loss,  whether  that  loss  occurs  before  or 
after  the  arrival  and  departure  of  the  train,  or  before  or  after  the 
purchase  of  a  ticket  or  payment  of  fare. 

In  the  case  of  Greene  v.  Milwaukee,  etc.,  R.  Co,,  41  Iowa,  410, 
the  facts  were  these:  The  plaintiff,  for  two  and  one-half  years,  had 
been  teaching  school  in  Decorah,  Iowa.  She  spent  her  summers  at 
Boscobel,  Wisconsin,  whither  she  was  in  the  habit  of  going  three 
times  a  year.  On  the  afternoon  of  August  30, 1870,  she  talked  with 
the  company's  agent  at  Boscobel  about  going  back  to  Decorah,  and 
informed  him  that  her  trunk  would  be  sent  to  the  depot  that  after- 
noon to  take  the  early  morning  train  west.  In  the  evening  of  the 
same  d%y  plaintiff  sent  her  trunk  to  defendant's  depot,  labeled  with 
her  name  printed  on  a  card,  and  Decorah,  Iowa,  written  below  it, . 
as  she  had  been  in  the  habit  of  doing  three  times  a  year  during  the 
previous  two  and  one-half  years.  The  agent  was  not  present  when 
the  trunk  was  left  at  the  depot,  but  the  trunk  was  afterward  locked. 
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up  in  defendant's  baggage-room.     Passengers  frequently  thus  sent 
their  trunks  thus  marked.     The  agent  at  Boscobel  had  always  re- 
fused to  sell  plaintiff  a  ticket,  or  to  check  her  trunk  to  Decorah,  and 
she  had  been  in  the  habit  of  paying  her  fare  and  getting  her  check 
upon  the  train.     On  the  night  the  trunk  was  thus  put  in  the  bag- 
gage-room the  depot  was  burned,  and  plaintiff's  trunk  was  not  after- 
ward seen.     The  next  morning  she  went  to  the  depot  for  the  pur- 
pose of  taking  passage  to  Decorah,  but  abandoned  the  intention 
because  of  the  loss  of  her  trunk.     The  railroad  company  requested 
the  trial  court  to  instruct,  that  it  is  not  enough  to  make  the  com- 
pany liable,  that  the  baggage  was  received  by  the  company,  but  that 
it  must  be  received  under  a  contract  to  carry  botli  the  passenger  and 
his  baggage,  and  that  this  contract,  to  be  binding,  must  he  mutual 
and  bind  both  parties;  that  if  the  plaintiff  placed  nerself  under  no 
obligation  to  become  a  passenger,  but  only  expressed  an  intention  to 
become  a  passenger  at  a  future  time,  and  if  under  the  intention  of 
the  parties  the  plaintiff  could  rightfully  withdraw  her  trunk  at  any 
time  without  taking  passage,  then  defendant's  possession  of  the 
trunk  during  the  night  was  not  that  of  a  common  carrier,  and  the 
plaintiff  could  not  recover.     A  further  instruction  was  asked,  that 
the  obligation  to  carry  the  baggage  cannot  be  separated  from  the 
obligation  to  carry  the  person;  that  if  the  plaintiff  left  the  trunk  in 
question  with  the  agent  the  night  before  the  morning  on  which  she 
intended  to  take  the  train,  and  paid  no  fare,  but  simply  expressed 
an  intention  to  take  the  train  the  next  morning,  she  did  not  by  so 
doing  become  a  passenger,  and  was  under  no  obligation  to  become  a 
passenger  at  all,  and  the  defendant's  obligation  to  take  care  of  a 
passenger's  baggage  did  not  arise  unless  she  afterward   became  a 
INUsenger.     In  speaking  of  these  instructions  the  Supreme  Court 
said:     '*  These  instructions,  though  plausible,  are  unsound.     They 
boih  recognize  the  doctrine  that  a  railroad  company  assumes  no  du- 
ties as  a  common  carrier  respecting  the  baggage  of  one,  so  long  as 
he  may  withdraw  his  baggage  and  conclude  not  to  take  passage.     A 
I)cr8on  may  be  entitled  to  be  protected  as  a  passenger  without  pur- 
chasing a  ticket  or  entering  a  car.    AUemler  v.  C,  72.  /.  (t  P,  R. 
Co.,  37  Iowa,  264  (270).    Yet  it  cannot  be  doubted  that  before  do- 
ing these  acts,  he  might  abandon  his  intention  of  taking  actual  pas- 
sage.    If  a  person  can  demand  protection  to  himself  as  a  passenger, 
he  may  also  require  that  his  baggage  be  cared  for  as  the  baggage  of 
a  passenger.    Suppose  a  party  at  a  railway  station  places  his  baggage 
Vol.  LI V  — 41 
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in  possession  of  the  baggage-master  and  procures  a  check,  afi(). pro- 
ceeds to  purchase  a  ticket,  but  before  he  makes  the  purchase  his 
baggage  is  stolen,  in  consequence  of  which  lie  is  compelled  to  forego 
tlie  journey,  and  determines  not  to  buy  a  ticket,  may  he  notreoo^er 
on  account  of  the  loss  of  his  baggage?  •  •  *  The  true  question 
is  not  what  the  party  might  do,  without  the  incurring  of  legal  lia- 
bility, but  what,  in  view  of  all  the  circumstances  disclosed,  did  he 
intend  to  do?"  It  was  held  that  there  was  an  acceptance  of  the 
trunk  as  baggage  and  that  the  railway  company  was  liable  for  its 
loss,  although  the  plaintiff  had  not  purchased  a  ticket  nor  paid  for 
her  carriage.  See  same  case,  Oreene  t.  Milwaukee,  eie.^  R.  Oo,^ 
38  Iowa,  100. 

In  the  case  of  Hickox  v.  Naugaiuck  S.  Co.,  31  Conn.  281,  the  facts 
were  these:  The  plaintiff  took  his  trunk  to  the  station  at  11  a.  x*, 
and  requested  that  it  might  be  checked  for  the  next  train,  which 
started  at  3  P.  m.  for  Bridgeport  He  was  informed  that  it  was  not 
the  custom  to  check  baggage  until  about  fifteen  minutes  before  the 
time  when  the  train  should  leare,  whereupon  he  left  his  trunk  in 
the  care  of  the  agent  of  the  company  in  the  baggage-room  of  the 
station.  At  the  customary  time  it  was  checked  for  him  and  put  on 
the  cars  for  Bridgeport,  and  he  went  on  the  same  train.  When  he  re- 
ceived the  trunk  again  it  had  been  rifled  of  its  contents,  but  whether 
before  or  after  it  was  checked  was  not  known.  The  company 
claimed,  and  asked  the  court  to  charge,  that  if  the  trunk  was  rifled 
after  it  was  left  at  the  station,  and  before  it  was  checked,  there  could 
be  no  recovery.  It  was  held  that  the  railroad  company  was  to  be 
regarded  as  receiving  the  trunk  for  transportation  when  first  de- 
livered, and  not  for  storage,  and  that  its  liability  commenced  as  soon 
as  it  was  delivered  and  received  by  the  agent.  The  court  said: 
**  The  reasonable  convenience  of  travellers  requires  that  they  have 
an  opportunity  to  deliver  baggage  at  any  reasonable  time  before  the 
departure  of  the  train,  and  it  is  therefore  the  duty  of  a  railroad 
company  to  keep  an  agent  at  all  important  stations  to  receive  and 
take  charge  of  baggage.  *  *  *  It  (the  check)  is  not  the  con- 
tract, but  evidence  of  the  ownership,  delivery  and  identity  of  the 
baggage.  It  is  the  delivery  and  acceptance,  the  abandonment  of  all 
care  of  the  baggage  by  the  passenger,  and  the  assumption  of  it  by 
the  agents  of  the  carriers,  expressly  or  impliedly  for  the  purpose  of 
transportation,  which  fix  the  liability  of  the  latter  arf  such,  and 
that  liability  begins  when  the  baggage  is  delivered  to  the  agent  of 
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the  compauy  for  carriage."  There  is  no  eyidence  that  the  owner 
of  the  trunk  hud  a  ticket  when  he  left  it  with  the  agent. 

In  ihe  case  of  Camdin,  etc.,  R.  Co,  v,  Belknap,  21  Wend.  354, 
the  facts  sufSciently  appear  in  the  opinion,  by  Bronbon,  J.  He 
said:  '*  The  &ct8  which  remain  *  *  *  are,  that  the  defendants  were 
common  carriers  between  New  York  and  Philadelphia,  and  that  they 
carried  passengers  and  their  baggage,  as  well  as  merchandise.  In 
conducting  this  business  the  defendants,  either  for  profit  or  conveni- 
ence, or  both,  kept  two  offices  in  the  city  of  New  York;  in  one  of 
which  (at  No.  12  Washington  street)  they  were  in  the  habit  of  re* 
ceiling,  and  if  requested,  locking  up  the  baggage  of  persons  intend- 
ing to  take  passage  in  the  next  boat  that  should  depart.  The 
plaintiff,  intending  to  proceed  on  his  journey  by  the  next  boat,  de- 
Uvered  bis  ba^age  at  this  office,  where  it  was  received  by  Bliven, 
the  defendants'  servant  or  agent,  with  full  knowledge  of  the  purposit 
for  which  it  was  delivered.  Now,  I  think  it  quite  clear,  upon  this 
statement,  that  the  plaintiflTs  trunks  were  in  the  possession  of  the 
defendants  as  common  carriers,  and  that  they  were  answerable  in 
that  character  for  the  safe-keeping  of  the  property."  The  trunk 
was  lost  before  the  departure  of  the  next  boat,  and  the  owner  went 
by  another  route.  He  was  allowed  to  recover  the  value  of  the  trunk 
and  contents.  It  is  not  definitely  stated,  but  it  is  apparent,  that  he 
had  not  purchased  a  ticket  or  paid  fare. 

In  the  case  of  Bogers  v.  Long  Island  R.  Co.,  1  Thomp.  &  C.  (N. 
Y.  Supr.)  396,  the  facts  were,  that  the  plaintiff  sent  his  trunk  to 
defendant's  depot  by  an  expressman.  The  trunk  had  a  card 
fastened  on  it,  marked  with  plaintiff's  name  and  the  place  of  his 
destination.  The  expressman  placed  the  trunk  by  the  side  of  a 
baggage  crate,  situated  opposite  a  window  in  the  ticket  office, 
through  which  it  might  be  seen.  He  informed  the  agent  of 
defendant  in  charge  of  the  depot  where  the  trunk  was,  and  such 
4tgent  replied,  ''All  right,"  and  told  two  men  who  were  in  the 
depot  to  take  care  of  it,  whereupon  the  expressman  left  the  depot. 
The  plaintiff  arrived  later  in  the  day,  and  purchased  a  ticket  for 
Riverhead,  and  npon  applying  for  a  check  for  his  baggage,  the 
trunk  could  not  be  found.  The  Circuit  judge  charged  the  jury 
that  if  they  credited  the  witness  who  testified  to  these  facts,  the 
defendant  became  responsible  for  the  safe  delivery  of  the  property. 
The  Supreme  Court  said:  ''  We  think  this  (charge)  was  correct. 
It  is  not  easy  to  sec  what  further  act  could  be  required  of  the 
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plaintiff  iti  order  to  make  the  delivery  complete.  No  further  act 
of  his  could  pat  the  property  more  fully  within  defendant's  con- 
trol." This  decision  was  aflSrmed  by'  the  Court  of  Appeals. 
Rogers  y.  Long  Island  R.  Co.,  56  N.  T.  620*  Here  again  it  is 
apparent  that  the  owner  of  the  trunk  had  not  purchased  a  ticket 
or  paid  fare  when  the  trunk  was  received  by  the  carrier.  See  also 
Bankier  t.  Wilson,  5  Low.  Can.  203. 

It  has  been  frequently  held  that  under  certain  circumstances  a 
person  may  be  entitled  to  the  rights  and  protection  of  a  passenger, 
although  he  has  not  purchased  a  ticket  or  paid  fare,  and  although 
there  is  no  consummated  contract  of  carriage.  These  cases  turn 
upon  the  question  as  to  whether  or  not  the  person  in  good  faith 
intended  to  become  a  passenger.  Thomp.  Carr.  of  Pass.  42; 
Allender  t.  Chicago^  eic,  R.  Co.,  87  Iowa,  264;  Cleveland  y.  N.  J. 
Steamhoat  Co.,  68  N.  Y.  306;  Gordon  v.  Grand  Siresi,  eic,  R.  Co,, 
40  Barb*  546;  Br  ten  v.  Bennett ,  8  Car.  &  P.  724.  If  a  person 
thus  intending  to  become  a  passenger  may  be  entitled  to  the  rights 
and  protection  of  a  passenger  as  to  his  person,  there  is  no  reason 
why  a  jierson  thus  intending  to  become  a  passenger  may  not  hold 
the  carrier  for  the  loss  of  his  baggage. 

We  cannot  regard  the  case  of  Ford  t.  Mitchell,  21  Ind.  54,  cited 
by  appellant's  counsel,  as  controlling  here,  because  in  that  case  the 
box  was  not  delivered  to  any  one  held  out  as  the  proper  person  to 
receive  such  freight. 

The  case  of  Grosvenor  v.  N.  Y,  Cent.  R.  Co.,  39  N.  Y.  34,  also 
cited  by  appellant's  counsel,  turned  upon  the  proposition  that  the 
property  for  shipments  was  not  delivered  at  the  proper  place,  and 
that  the  owner  carelessly  left  it  in  a  dangerous  position;  and 
further  that  it  was  not  therefore  delivered  to  the  carrier. 

Without  extending  this  opinion  to  express  onr  approval  or  dis- 
approval of  the  reasoning  in  the  case  upon  the  question  of  delivery, ' 
it  is  sufficient  to  say  that  in  the  case  before  us,  the  trunk  was 
delivered  upon  the  platform,  near  the  door  of  the  baggage-room, 
which  was  certainly  a  proper  place  to  deliver  baggage  to  the 
baggageman.  The  case  of  McUtison  v.  i\r.  Y.  Cent.  R.  Co.,  57  N. 
Y.  552,  cited  by  appellant's  counsel,  was  decided  upon  this  state 
of  facts:  Upon  arrival  of  the  passenger  and  her  baggage  at  the 
place  of  destination,  she  informed  the  baggage-master  at  the  station 
that  she  desired  to  leave  her  trunk  for  a  few  days,  perhaps  for 
two  weeks.    The  baggage-master  replied,  that  he  was  not  allowed 
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to  and  could  not  keep  the  baggage  with  the  check  on;  that  if  she 
^ve  up  the  check  the  baggage  would  be  perfectly  safe.  This  she 
did,  and  the  trunk  was  left  About  a  week  after  it  was  thus  left, 
the  trunk  was  delivered  to  one  falsely  claiming  authority  to  receive 
it.  It  was  held  (Dwiqht  and  Earl,  GC,  dissenting),  that  the 
declaration  of  the  agent  was  in  substance,  a  notification  to  the 
plaintiff  that  he  was  without  power  to  continue  in  force  the  obli- 
gation of  the  company  in  respect  to  the  baggage  indicated  by  the 
check,  and  the  surrender  of  the  check  was  in  effect  an  admission 
of  the  performance  of  that  obligation,  that  is,  of  the  safe  arrival  and 
the  delivery  of  the  baggage  The  decision  was  based  upon  the  prop- 
osition that  the  surrender  of  the  check  under  the  circumstances  was 
an  admission  by  the  plaintiff  not  only  of  the  s%fe  arrival,  but  also 
of  the  delivery  of  the  baggage  to  her,  and  that  she  was  bound  to 
know  that  the  agent  could  not  make  storage  contracts  after  the  per- 
formance of  the  contract  of  carriage.  The  conclusion  was  combatted 
m  the  opinion  by  the  dissenting  judges. 

It  might  suflSce  to  say  of  this  case,  that  the  facts  are  unlike  the 
facts  in  the  case  before  us.  There  it  was  a  question  of  fact  as  to 
whether  or  not  the  owner  had  received  her  trunk  from  the  carrier; 
here  it  is  a  question  whether  there  is  evidence  which  tends  to  show, 
or  from  which  it  may  be  reasonably  inferred,  that  the  carrier  re- 
oeived  the  baggage  from  the  owner.  Here  the  agent  was  held  out 
as  having  general  authority  to  receive  the  baggage  of  persons  intend- 
ing to  go  upon  the  company's  trains;  there  it  cannot  be  said  that 
baggage-masters  are  held  out  as  having  general  authority  to  make 
contracts  of  storage,  after  the  completion  and  performance  of  the 
contract  of  carriage. 

We  are  cited  to  the  case  of  Wright  v.  Caldwell,  3  Mich.  51.  In 
that  case  the  owner  of  the  trunk  placed  it  upon  a  steamboat,  but  he 
did  not  deliver  it  to  any  one,  nor  call  the  attention  of  any  one  con- 
nected with  the  boat  to  the  fact  that  he  had  placed  the  trunk  upon 
the  boat  for  carriage  or  for  any  other  purpose.  That  case  is  differ* 
ent  in  many  features  from  the  case  in  hearing. 

Steamboats  carry  both  freight  and  passengers.  When  a  trunk 
therefore  is  placed  upon  a  steamboat  by  the  owner,  it  may  be  as 
freight  or  as  bag^^ige.  according  to  circumstances.  If  not  delivered 
and  accepted  as  baggage,  and  the  owner  should  allow  the  boat  to  de- 
part without  becoming  a  passenger,  it  is  clear  that  he  could  not  re- 
covei,  as  for  lost  baggage.     But  if  a  person  delivers  a  trunk  to  a 


326  INDIANA, 


Lake  Shore  and  Michigan  Southern  RiJlwaj  Oompany  ▼.  Foster. 


baggageman  of  a  railway  company,  and  it  is  received,  it  is  difficult 
to  see  how  it  could  reasonably  be  said  that  it  is  received  as  freight. 
The  baggageman  is  held  out  as  having  authority  to  receive  baggage, 
but  he  is  not  held  out  as  having  authority  to  receive  freight.  The 
public  know  that  he  has  authority  to  receive  baggage,  and  they  ars 
bound  to  know  that  he  has  not  authority  to  receive  freight,  unless 
indeed  he  acts  as  both  baggageman  and  freight  agent.  When 
therefore  a  trunk  is  delivered  to  an  agent  of  a  railway  company  who 
is  a  baggageman  only,  and  he  receives  it,  the  presumption  is  that  it 
is  delivered  and  received  as  baggage. 

The  cases  already  cited  by  us  show  that  a  railway  company  may 
receive  a  trunk  as  baggage,  and  become  liable  for  its  loss  as  such  be- 
fore transit  upon  the  express  or  implied  understanding  that  the 
owner  is  to  become  a  passenger,  although  he  has  neither  purchased 
a  ticket  nor  paid  fare.  In  such  a  case  the  express  or  implied  agree- 
ment  to  become  a  passenger  makes  the  owner  in  such  a  sense  a  pas 
senger,  as  to  make  the  railway  company  liable  for  the  loss  of  his 
baggage  up  to  the  time  when  the  train  leaves,  and  it  is  ascertained 
that  the  owner  has  not  kept  his  agreement  by  becoming  a  passen- 
ger. If  the  railway  company  is  willing  to  receive  a  trunk  as  bag- 
gage and  assumed  the  responsibility  of  holding  it  as  such  upon  the 
express  or  implied  agreement  of  the  owner  to  become  a  passenger, 
there  is  nothing  to  prevent  it  so  doing. 

In  the  case  before  us,  the  evidence  tends  to  show  that  the  trunk 
was  so  received;  and  the  evidence  is  clear  that  appellee  kept  her 
agreement  by  purchasing  a  ticket  for  passage  upon  the  train  upon 
which  she  informed  appellant  the  trunk  was  to  go. 

We  have  thus  spoken  of  what  the  company  may  do.  In  the  case 
before  us,  whatever  was  done  in  behalf  of  the  company  was  by  a  sub- 
ordinate agent,  and  the  further  contention  of  appellant  is,  that  ap- 
pellee's evidence  shows  that  the  agent  had  no  authority  to  acceptor 
receive  baggage  in  advance  of  the  train  upon  which  it  was  to  go,  and 
in  advance  of  the  purchase  of  a  ticket  or  the  payment  of  fare  by  the 
owner.  In  other  words,  that  the  agent  had  no  authority  to  receive 
the  trunk  until  after  a  consummated  contract  of  carriage  by  the 
payment  of  fare  had  been  entered  into  between  the  owner  of  the 
trunk  and  the  railway  company.  Appellee's  evidence  does  show 
that  the  authority  of  the  baggageman  was  thus  limited  by  the 
rales  and  regulations  of  the  company.  Whether  or  not  the  filing 
of  the  demurrer  to  the  evidence  withdrew  all  of  this  evidence  is  a 
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queBtion  which  for  the  present  we  do  nofc  decide^  but  treat  the  case 
as  though  that  evidence  were  to  be  considered. 

There  is  no  evidence  at  all  showings  or  tending  to  show^  that 
appellee  had  any  knowledge  or  notice  of  the  rules  and  regulations 
limiting  the  authority  of  the  agent,  or  fixing  the  manner  or  time 
of  receiving  baggage  by  him.  Her  baggage  having  been  received 
upon  a  former  occasion,  under  like  circumstances,  might  well  have 
led  her  to  believe  that  the  company  thus  received  baggage  in 
advance  of  the  train,  and  in  advance  of  the  purchase  of  a  ticket  or 
the  payment  of  fare.  And  she  might  well  have  been  confirmed  in 
this  belief  by  the  fact  that  upon  this  occasion  the  agent  received 
the  baggage  without  in  any  way  giving  notice  or  intimating  that 
his  authority  was  limited,  as  now  contended.  The  course  of  the 
agent  upon  this  occasion,  as  well  as  upon  the  former,  was  well 
calculated  to  prevent  any  inquiry  by  appellee  as  to  any  rules  or 
regulations. 

Nor  is  there  any  evidence  that  the  public  generally  had  any 
notice  of  the  rules  and  regulations  so  limiting  the  authority  of  the 
agent.  Appellee,  we  must  presume,  acted  in  good  faith,  with  no 
notice  of  such  rules  and  regulations.  Having  found  this,  and  that 
her  trunk  was  delivered  to  and  received  by  the  agent  as  baggage, 
the  question  is,  must  appellee,  who  is  without  wrong,  lose  th^B  value 
of  her  trunk  and  its  contents  because  the  railway  compant  had 
placed  a  limit  upon  the  authority  of  its  agent?  That  she  must  thus 
lose,  we  think  is  a  proposition  not  supported  either  by  reason  or 
authority. 

The  baggageman  was  the  agent  of  appellant,  with  general 
authority  to  receive  the  baggage  of  persons  intending  to  go  upon 
the  company's  trains.  He  was  so  held  out  to  the  public.  That  was 
the  general  scope  of  his  business,  authority  and  agency.  Whatever 
he  did  within  the  general  scope  of  this  agency  was  binding  upon 
the  company,  unless  the  owner  of  the  baggage,  in  some  way,  had 
notice  of  a  limitation  imposed  upon  his  general  authority. 

Mr.  Wood,  in  his  work  on  Railway  Law,  vol.  1,  p.  447,  citing 
authorities  in  support  of  this  text,  says:  ''Strangers  dealing  with 
the  agent  of  a  corporation  are  not  bound  to  inquire  what  the  cor- 
poration has  in  fact  authorized  him  to  do,  but  may  deal  with  him 
in  reference  to  those  powers  which  it  has  held  him  out  to  the 
world  as  being  possessed  of,  in  other  words,  in  reference  to  his 
apparent  authority.     ♦     ♦     ♦     The  maxim  qui  facit  per  alium, 
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facU  per  se  applies  with  full  force  to  corporations;  and  tho  rule  is 
not  a  doubtful  one,  either  in  policy  or  principle,  that  iu  transactions 
where  one  of  two  persons  must  sustain  a  loss,  the  loss  mast  fall 
ii[>on  him  who  has  made  it  possible  for  the  other,  innocently,  to  be 
placed  in  a  position  where  loss  might  result  to  him  except  for  the 
application  of  this  rule.  It  would  be  disastrous  to  commercial  as 
well  as  other  interests,  if  a  person  by  acting  through  the  agency  of 
another,  could  shield  himself  from  liability  for  such  person's  acts 
ad  libUum.  Fortunately  no  such  rule  exists,  and  he  who  intrusts 
anthority  to  another,  in  whatever  department  of  business,  is  bound 
by  all  that  is  done  by  his  agent  within  the  scope  of  his  apparent 
power,  and  cannot  screen  himself  from  the  consequences  thereof 
upon  the  ground  that  no  authority  in  fact  was  given  him  to  4o  the 
particular  act,  unless  the  act  was  clearly  in  excess  of  his  apparent 
authority,  or  was  done  under  such  circumstances  as  to  put  the 
]3erson  dealing  with  him  upon  inquiry  as  to  his  real  authority. 
*    «    «    "pi^Q  f  ^]Q  |j^2^y  lyQ  g^^  ^  ]^^  ^]||^|j  restrictions  upon  an  agent's 

apparent  authority  are  not  binding  upon  third  persons,  where 
there  is  nothing  to  put  them  upon  inquiry  as  to  the  extent  ot 
his  actual  authority.  The  question  is  not  what  the  powers  of  the 
agent  in  fact  were;  but  what  power  did  the  company  hold  him  out 
as  possessing?  From  the  business  with  which  the  agent  was  in- 
trusted, had  the  person  dealing  with  him  a  right  to  understand 
that  he  had  the  anthority  to  do  the  particular  act,  in  reference  to 
which  the  principal  denies  his  authority?"  And  again  at  page 
425  of  the  same  volume  the  author  says:  ''So  station  agents  are 
presumed  to  have  power  to  make  contracts  for  their  railroads  for 
the  transportation  of  freight.  The  limitations  on  their  powers  they 
cannot  take  notice  of,  unless  they  are  conveyed  to  the  public  in 
such  a  manner  as  to  authorize  the  inference  that  shippers  are 
apprised  of  them." 

These  are  familiar  principles  and  supported  by  authority  every- 
where. Evansvilhy  etc.,  R.  (7o.,  v.  McKee,  99  Ind.  519;  &  c.,50 
Am.  Rep.  102;  Louisvllhy  etc.,  R.  Co  v.  JfcVay,  98  Ind.  391;  s.  c, 
49  Am.  Rep.  770;  Pennsylvania  Oo.  v.  Weddle,  100  Ind.  188;  PruUi 
y.  Hannibal,  etc.,  R.  Co.,  62  Mo.  527;  Bodine  v.  Exchange  Fire 
Ins.  Co,,  51  N.  Y.  117;  s.  c,  10  Am.  Rep.  566;  Insurance  Oo.  v. 
Wilkinson,  13  Wall.  222;  Eclectic  Life  Ins.  Co.  v.  Fahrenkrug,  68 
HI.  463;  Farmers,  etc, Ins.  Co.  v.  Chestnut,  50  111.  Ill;  Hutchinson 
Carriers,  §g  267-9;  Heenrich  v.  Pullman,  etc.,  Co.,  18  C.  L.  J.  293. 
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The  facts  in  the  case  ot  Armour  v.  Michigan  Gsntral  R.  Co.,  65 
N.  Y.  Ill;  s.  c.  22  Am.  Rep.  603,  are  these:  M.  got  from  the  com- 
pany's agent  two  bills  of  lading  for  a  quantity  of  lard,  consigned  to 
the  plaintiffs  at  New  York.  These  bills  recited  the  receipt  of  the 
lard  by  the  company.  M.  made  drafts  upon  the  plaintiffs  for  $7,- 
200,  and  attached  thereto  the  bills  of  lading.  Upon  the  faith  of 
these  bills,  plaintiffs  made  the  drafts.  The  fact  was  that  the  mil- 
way  company's  agent  issued  these  bills  before  the  .recei]>t  of  the 
lard,  and  it  never  was  received  by  the  company.  The  company 
defended  on  the  ground  that  the  authority  of  Street,  its  agent,  was 
confined  to  bills  of  goods  actually  within  its  control,  and  that  as  the 
lard  had  not  been  delivered  when  the  bills  of  lading  were  issued  by 
him,  he  exceeded  his  authority^  and  the  company  was  not  liable  to 
the  plaintiffs  who  had  paid  the  drafts  upon  the  faith  of  the  bills. 

In  answer  to  this  argument  the  court,  amongst  other  things  said: 
''  Street,  having  power  to  issue  bills  direct  to  consignees  for  goods 
actually  in  the  possession  of  the  defendant,  and  the  present  bills 
being  in  no  ways  distinguishable  in  form  from  those  which  were 
usually  employed,  he  must  ))e  considered  as  having  the  necessary 
.authority  as  to  the  plaintiffs  acting  in  good  faith." 

A  case  involving  a  state  of  facts  almost  identically  the  same  as 
involved  in  the  case  last  above,  has  recently  been  decided  by  the 
Supreme  Court  of  Pennsylvania.  Brooke  v.  New  Vork,  etc.,  R, 
To.,*  citing  and  approving  Armour  v.  Michigan  CenL  R.  Co., 
supra.  The  court  said:  ^*lt  is  contended  that  inasmuch  as  no 
authority,  real  or  apparent,  toissuebillsof  lading  without  receiving 
the  goods  mentioned  therein,  has  actually  been  given  by  the  rail- 
road company  to  Weiss  (agent),  it  was  not  in  any  manner  responsi- 
ble for  his  unauthorized  act,  even  as  to  innocent  third  parties  who 
were  misled  and  injured  thereby.  We  cannot  assent  to  this  proposi- 
tion. As  between  principal  and  third  parties,  the  true  limit  of  the 
agent's  authority  to  bind  the  former  is  the  apparent  authority  with 
which  the  agent  is  invested,  but  as  between  the  principal  and  the 
agent,  the  true  limit  is  the  express  authority  or  instruction  given 
to  the  agent.  Evans  Agency,  594,  606;  Adatas  Ex.  Co.  v.  Schlca- 
singer^  75  Penn.  St.  246.  The  principal  is  bound  by  all  the  acts  of 
his  agent  within  the  scope  of  the  authority  which  ho  held  him  out 
to  the  world  to  possess,  notwithstanding  the  agent  acted  contrary 
to  instructions,  and  this  is  especially  the  case  with  officers  and 

•53  Am.  Rep.  453.— Rep. 

Vol.  UV  —  42 


330  INDIANA, 


Lake  Shore  and  MIclilgan  Soatliern  Rallwaj  Company  ▼.  Foster 


agents  of  cor|)orations.  Since  a  corporation  acts  only  through, 
agents  it  is  bound  by  its  agent's  contracts  when  made  ostensibly 
within  the  range  of  their  office."  * 

The  decisions  in  the  two  cases  last  above  were  made  to  turn 
to  some  extent  upon  the  doctrine  of  estoppel;  that  where  one  of  two 
persons  must  suffer  by  the  wrong  of  a  third,  he  shall  ibse  wh6 
puts  the  third  person  in  a  position  to  commit  the  wrong.  That 
doctrine  may  «well  be  applied  to  the  case  before  us.  Appellant's 
agent  had  general  authority  to  receiyi5  the  baggage  of  persons  in- 
tending to  go  upon  its  trains.  It  is  claimed  that  the  company  had 
put  a  limit  upon  his  authority,  as  to  the  time  and  manner  of  re- 
ceiving such  baggage.  This  limitation  was  not  known  to  appellee, 
nor  was  any  thing  to  put  her  upon  inquiiy  ;  on  the  contrary,  the 
course  of  the  agent  was  such  as  to  prevent  inquiry. 

Acting  within  the  general  scope  of  his  employment,  the  agent 
received  the  trunk  as  baggage,  and  then  abandoned  all  care  of  it, 
and  left  it  upon  the  platform.  If  he  had  declined  to  receive  the 
trunk,  it  would  not  have  been  lost.  By  his  wrong  it  was  lost 
Appellant  placed  him  in  a  position,  and  clothed  him  with  apparent 
authority,  to  receive  the  trunk  as  he  did.  Appellee  having  relied  * 
upon  his  apparent  authority,  and  having  upon  this  reliance  placed 
her  trunk  in  his  possession,  the  railway  company  cannot  now,  t6 
escape  liability,  be  heard  to  say  that  in  receiving  the  trunk  the  agent 
exceeded  his  real  authority. 

Of  course  railroad  companies  do  not  give  out  that  their  baggage- 
rooms  are  store-houses^  and  hence  the^public  liave  fio  right  to  as- 
sume that  they  arc  such.  Persons  would  have  no  right  to  send  their 
baggage  to  such  baggage-rooms  to  be  kept  in  store,  or  to  be  kept 
for  an  unreasonable  time  as  baggage  awaiting  trains.  The  time  prior 
to  a  train  therefore  must  be  a  reasonable  time.  If  the*  time  should 
be  unreasonable,  that  of  itself  might  be  sufficient  to  put  persons 
upon  inquiry  ^ven  though  the  baggage  should  be  received  by  the 
agent.  The  time  in  this  case,  from  9 :  30  at  night  until  the  4:25 
morning  train,  was  not  unreasonable,  nor  of  itself  sufficient  to  put 
appellee  upon  inquiry  as  to  the  authority  of  the  agent  to  receive  the 
baggage. 

In  support  of  the  contention  that  appellee  was  bound  to  know  of 
the  rules  and  regulations  limiting  the  manner  and   time  of  the- 

*But  see  corUra,  Black  v.  Wilmington,  etc.,  R.  Co,,  92  X.  C..42;  s.  t.,  58 
Am.  Rep.  440.  -Rbp. 
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receipt  of  baggage  by  the  agent,  appellant's  counsel  cite  the  cases 
of  Eaton  v.  Delaware,  eic,  R.  Co.,  57  N.  T.  382;  s.  c.,  15  Am. 
Sep.  513;  Cleveland,  etc.,  Ry.  Co.  y.  Bartratn,  11  Ohio  St.  457,  and 
Elkins  v.  Boston,  etc.,  R.  Co.,  23  N.  H.  275.  These  cases  assert  the 
^miliar  doctrine  that  all  persons  are  bound  to  know  that  freight 
trains  are  for  the  carrying  of  freight,  and  passenger  trains  for  the 
carrying  of  passengers,  and  hence  must  also  take  notice  of  the  rulea 
and  regulations  of  railway  companies,  by  and  under  which  freight 
may  be  sent  upon  passenger  trains,  or  passengers  may  go  upon 
freight  trains.  The  fact  ttiat  there  are  freight  and  passenger  traina 
is  notice  to  the  public  that  the  carrier  has  made  a  division  of  its 
business.  Persons  are  therefore  bound  to  know  that  they  cannot, 
as  a  matter  of  right,  travel  upon  freight  trains  ;  that  if  allowed 
upon  them  at  all,  it  must  be  by  special  leave  and  as  a  special  favor, 
or  under  such  rules  and  regulations  as  the  railway  companies  may 
have  adopted.  They  are  bound  to  know  these  things  because  the 
division  of  the  carrier's  business  puts  them  upon  inquiry. 

In  the  case  of  Ohio,  etc.,  Ry,  Co.  v.  Hatton,  60  Ind.  12,  cited  by^ 
appellant's  counsel,  it  was  held  that  it  is  the  duty  of  persons,  beforei 
taking  passage  upon  trains,  to  ascertain  whether  or  not,  under  the 
running  regulations  of  the  company,  they  will  stog  at  the  stations^ 
to  which  such  persons  may  wish  to  go. 

It  is  notorious  that  in  the  rapid  transportation  of  through  pas- 
sengers all  trains  do  not  stop  at  every  station.  They  are  not  held 
out  as  so  stopping.  And  hence  it  is  that  persons  are  put  upon  in-, 
quiry,  and  must  ascertain  whether  or  not  any  particular  train  stopa 
at  their  2)articular  station.  This  is  a  different  case  from  that  of 
clothing  an  agent  with  apparent  general  authority,  and  imposing 
secret  limitations  with  nothing  to  put  persons  upon  inquiry. 

We  have  extended  this  opinion  somewhat  on  account  of  the  im- 
portance of  the  questions  involved,  and  the  earnestness  and  ability 
with  which  those  questions  have  been  discussed  by  counsel.  After 
this  extended  and  careful  examination,  we  are  clear  in  our  opinion 
that  the  judgment  should  be  affirmed.  It  is  therefore  afiBrmed 
with  eoi<t.s. 

Judgment  affirmed, 

MnoHKLL,  J.»  did  not  partioipate  in  the  decision  of  this  case. 


332  INDIANA, 


Washburn  t.  Board  of  Coiiiminioners  of  Sbelbj  Goiuiiy. 


Washbubh  V.  Board  of  Comiiissionbbs  op  Shelby  Gouhtt. 

(lMIod.»l) 
Office  and  officer  ^^townMp  trustee  ^^autkorU^  to  empUfff  pkifelcUui 

m 

Where  a  ooanty  phjsiciaa  refuses  to  treat  a  person  io  urgent  need  of  medical 
attendance,  a  township  trustee  has  authority  to  employ  another,  and  his 
declarations  concerning  payment  are  competent. 


A 


CTION  for  services.    The  opinion  states  the  case.  The  defend" 
ant  had  judgment  below. 


71  B.  Adams  and  L,  T.  Miclietier,  for  appellant. 
£.  K,  Adanis  and  L.  J.  ffacknejf,  for  appellee. 

Elliott,  J.  In  the  fall  of  1882,  Benjamin  0.  Allen,  a  poor  per- 
son, had  his  hand  so  seriously  injured  in  a  saw-mill  as  to  make  it 
necessary  to  amputate  it.  The  appellant  was  a  physician,  living  at 
Waldron,  Liberty  township,  Shelby  county,  and  while  at  sapper  he 
was  called  to  attend  to  Allen,  whom  he  found  sitting  on  the  stop  of 
his  office  waiting  for  him.  The  messenger  who  had  ciillcd  the 
appellant  asked  the  latter  if  he  did  not  need  assistance,  and  receiv- 
ing an  affirmative  answer,  he  summoned  Dr.  McCain  the  physician 
employed  by  the  county  to  attend  the  poor.  Dr.  McCain  was  asked 
to  attend  to  the  patient,  but  peremptorily  refused  for  the  reason 
that  Dr.  Washburn  had  been  first  called  to  the  case.  The  town- 
ship trustee  was  informed  by  Dr.  Washburn  that  he  had  amputated 
Allen's  hand,  and  the  trustee  said  to  him,  that  he  had  commenced 
the  case  and  ''  must  go  ahead  with  it." 

The  api)ellant  offered  to  prove  what  was  said  by  the  trustee  con- 
cerning paying  for  the  services  rendered  Allen,  but  the  court  ex- 
cluded the  evidence. 

We  do  not  think  that  the  fact  that  the  appellee  demurred  to  the 
appellant's  evidence  precludes  him  from  availing  himself  of  a  ruling 
excluding  competent  evidence.  To  hold  that  a  party  by  demurring 
to  evidence  may  render  unavailing  a  ruling  made  against  his  adver- 
sary, excluding  competent  testimony,  would  work  great  injustice, 
for  by  so  holding  we  should  lay  down  a  rule  that  would  enable  a 
V'fcndant  to  secure  erroneous  rulings  on  the  admission  of  evidence, 
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and  then  by  demurring  to  the  evidence  admitted,  deprive  the  plain- 
tifF  of  the  benefit  of  the  rulings  excluding  evidence,  however  errone- 
ous they  might  be,  and  however  great  the  injury  done  to  him  by 
sach  rulings.  The  case  is  not  at  all  like  that  of  the  demurring 
\tartj  asking  a  review  of  rulings  upon  the  admission  and  exclusion 
of  evidence,  for  he,  by  his  own  act,  submits  the  cause  for  decisioi\ 
upon  the  evidence  received  by  the  court,  and  thus  impliedly  waives 
all  questions  upon  rulings  made  in  the  course  of  the  trial,  but  his 
adversary  does  no  affirmative  act  waiving  rulings  to  which  he  has 
reserved  proper  and  timely  exceptions.  If  the  rule  were  tliat  the 
party  compelled  to  join  in  the  demurrer  to  the  evidence  waived  all 
questions  reserved  upon  rulings  made  in  the  course  of  the  trial, 
then  he  would  be  completely  at  the  mercy  of  his  adversary  and 
/night  be  deprived,  without  any  fault  on  his  part  of  the  evidence 
u]yon  which  his  case  depended.  We  hold  that  a  defendant  who 
demurs  to  the  evidence  cannot  deprive  the  plaintiff  of  the  right  to 
make  avulable  questions  upon  rulings  excluding  evidence. 

We  think  that  the  declarations  of  the  township  trustee  ought  to 
have  been  admitted.  There  was  testimony  tending  to  prove  that 
the  case  was  one  of  emergency,  that  the  physician  employed  by  the 
connty  had  refused  to  treat  the  injured  man,  and  in  sneli  a  case 
the  township  trustee,  who  is  by  virtue  of  his  office  overseer  of  the 
poor,  had  authority  to  sanction  the  employment  of  another  physican. 
Wc  do  not  hold  that  in  ordinary  cases  the  townsliip  trustee  has 
authority  to  call  in  any  other  physician  than  the  one  employed  by 
the  county.  On  the  contrary  our  opinion  is  that  in  ordinary  crises 
h('  has  no  authority  to  call  any  other  than  the  physician  engaged 
by  the  board  of  commissioners.  Where  however  that  physician  re- 
fuses to  act,  and  there  is  a  case  requiring  immediate  treatment,  the 
township  trustee  may  call  another  physician.  We  cannot  believe 
that  the  law  intended  that  a  poor  man  or  woman  urgently  in  need 
of  medical  or  surgical  attention  should  be  left  to  suffer  in  cases 
wliere  the  county  physician  refuses  to  render  professional  services. 
The  authority  to  take  measures  to  prevent,  if  possible,  suffering 
and  death,  must  be  lodged  in  some  local  officer,  for  it  certainly  was 
never  intended  that  the  sufferer  should  wait  until  the  board  of  com- 
missioners could  be  called  together  and  an  order  obtained  authoriz- 
ing the  employment  of  a  physician. 

The  decided  cases  support  the  views  we  have  expressed.  Thus  in 
Board,  etc.,  v.  Seaion.  90  Ind.  158,  it  was  held  that  the  trustee 
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might  employ  a  physician  in  a  case  where  the  county  physician 
lived  BO  far  distant  from  the  sick  person  as  to  be  unable  to  give  the 
«ick  person  the  attention  he  required.  It  was  held  in  (}onner  v. 
Board,  etc.,  57  Ind.  15,  that  where  the  county  physician  abandoned 
his  contract,  the  trustee  might  employ  another  physician.  The  de- 
cision in  Board,  etc.,  v.  Bitter,  90  Ind.  362,  affirms  that  there  are 
cases  in  which  the  township  trustee,  as  overseer  of  the  poor,  has 
authority  to  employ  a  physician  although  one  had  been  previously 
employed  by  the  county.  The  decision  in  Board,  etc.,  v.  Baynton, 
30  Ind.  359,  correctly  states  the  general  rule,  that  where  a  county 
]>hy8iciau  has  been  employed,  the  township  trustee  cannot  employ 
another,  but  that  decision  does  not  apply  to  a  case  where  the 
county  physician  refuses  to  render  service  to  a  poor  person  needing 
immediate  attention. 

The  trial  court  erred  in  not  lidmitting  in  evidence  the  declarations 
of  the  township  trustee,  and  the  judgment  is  reversed,  with  in- 
atructions  to  grant  the  appellant  a  new  trial 

Judgmeni 


OnronnrATi,  Ivdiavapoli%  ak^d  Ohioaoo  Bailwat  Gompavt 

y.  Oaikbs. 

(lOifiMLSaB.) 

BaUroad  —  negligence  —  munding  tohietle  tU  overhead  h^ghwag  eroming. 

H  Is  not  necessarily  negligent  In  a  railroad  eompan^  to  soand  a  looomotlw 
whistle  at  a  point  where  the  railroad  crosses  a  highway  hy  a  bridge  over- 
head, although  the  crossing  is  known  to  l>e  one  of  extraordinary  danger,  and 
the  sounding  of  the  whistle  causes  a  horse  to  run  away.* 


A 


GTIOX  for  personal  injuries  by  negligence.     The  opimon  states 
the  case.     The  plaintiflF  had  judgment  below. 


/.  B.  Ooffroth  and  T.  A.  Stuart,  for  appellant. 
B.  W.  Langdon  and  T,  F.  Oaylord,  for  appellee. 


->  In  Fenn.  B.  Co.  v.  BarneU,  59  Penn.  St.  259,  where  the  highway 
the  railroad  on  a  bridge,  it  was  held  to  be  negligent  not  to  sound  the  whiatli* 
before  reaching  the  bridge,  and  to  sound  it  under  the  bridge. —  Rbp. 
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'  Mitch  ELL,  J.  This  addon  was  brought  by  John  W.  Oaines 
against  the  Oincinnati,  Indianapolis,  St.  Louis  and  Ohicago  Rail- 
way Company,  and  another  railway  company,  whose  line  the  appel- 
lant was  operating,  to  recover  for  injuries  alleged  to  hare  been  sus- 
tained by  the  plaintiff  in  consequence  of  the  careless  and  negligent 
running  of  a  train  by  the  appellant,  and  in  failing  to  observe  the 
statutory  obligation  imposed  on  those  operating  locomotive  engines 
on  railways,  in  respect  of  the  approach  to  highway  crossings. 

[Question  of  pleading  omitted.] 

Upon  request  the  court  found  the  facts  specially,  and  stated  its 
conclusions  of  law  thereon.  The  manner  in  which  the  track  crosses 
the  highway,  the  cautionary  signs  provided,  the  speed  at  which 
trains  usually  run  in  crossing,  and  the  situation  and  conformation 
of  the  grounds  surrounding  the  crossing  and  approaches  to  it,  are 
exhibited  in  detail  in  the  findings. 

It  was  found  that  the  crossing  was  one  that  was  much  used  by 
the  passing  teams  and  vehicles,  was  of  extraordinary  danger,  that 
accidents  had  frequently  happened  there  before  within  the  defend- 
ant's knowledge,  and  that  the  usual  statutory  signals  were  not 
always  sufficient  warning  to  notify  the  public  using  the  highway  of 
the  approach  of  trains.  The  railway  track  crossed  the  highway  by 
4in  overhead  bridge,  fifteen  feet  above  the  highway,  the  passage  way 
for  teams  underneath  being  a  space  about  twelve  feet  in  width. 

Trains  approaching  from  the  west  were  not  visible  to  persons  on 
the  highway  coming  from  the  north,  except  at  a  point  about  one 
Jiundred  and  eighty  feet  distant  from  the  crossing,  and  not  then 
until  such  trains  reached  a  point  not  farther  than  forty  feet  from 
•the  bridge.  The  '^  whistling  post "  for  trains  approaching  from  the 
west  was  a  fraction  over  thirteen  hundred  and  thirty  feet  westerly 
from  the  crossing.  On  the  20th  day  of  October,  1882,  the  plaintiff, 
with  his  two  sons,  was  returning  from  the  city  of  Lafayette  to  his 
home,  seated  in  a  farm  wagon;  which  was  drawn  by  a  mule  team, 
'driven  by  one  of  the  sons.  The  team  approached  the  crossing  from 
•the  north-east  upon  a  slow  trot,  the  wagon  making  considerable 
:noise,  the  plaintiff  being  at  the  time  engaged  in  conversation  with 
a  neighbor  who  had  been  invited  to  a  seat  in  the  wagon.  The  wind 
was  blowing  moderately  from  the  south-west,  and  the  weather  was 
•clear  and  pleasant.  It  was  about  4  o'clock  p.  M.  It  is  found  that 
under  ordinary  conditions  the  sound  of  'the  whistle  on  an  engine 
coould  be  heard  from  a  point  over  a  half  mile  west  of  the  crossing, 
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and  the  ringing  of  the  bell,  the  roar  and  noise  of  the  train  coming 
oyer  the  track,  could  be  heard  a  quarter  of  a  mile  distant  At  a 
point  from  one  hundred  and  eighty  to  one  hundred  and  eighty-fiye 
feet  from  the  crossing  the  team  was  stopped  for  the  space  of  a  few 
seconds  for  the  purpose  of  looking  and  listening  for  the  train,  the 
plaintiff  knowing  that  it  was  about  time  for  the  arrival  of  the  regu- 
lar passenger  train,  which  was  three  or  four  minutes  late.  The 
occupants  of  the  wagon  hearing  no  sigfial  or  other  indication  of  an 
approaching  engine  and  train,  the  driver  by  direction  of  the  plaint- 
iff, whipped  the  team  into  a  brisk  trot  and  passed  to  the  railroad 
crossing  at  the  rate  of  about  six  miles  an  houn  This  is  found  by 
the  court  to  have  been  a  proper  rate  of  speed  under  the  circum- 
stances. While  the  plaintiff  was  thus  occupied,  an  engine  with  a 
passenger  train  attached  was  coming  from  the  west,  over  the  defend- 
ant's line,  at  the  rate  of  about  eighteen  miles  an  hour.  When  the 
engine  arrived  at  the  whistling  post  the  engineer  gave  one  ^*  long 
blast"  from  the  whistle,  lasting  five  or  six  seconds,  the  fireman  at 
the  same  time  ringing  the  bell,  which  was  rung  continuously  until 
the  crossing  was  passed.  The  team  and  the  engine  reached  the 
crossing  about  the  same  time,  and  while  the  wagon  was  under  the 
bridge,  and  the  engine  passing  above,  the  whistle  on  the  engine 
was  sounded,  the  persons  in  charge  of  the  engine  being  unable  to 
see  teams  when  so  near  as  plaintiff  was,  and  having  no  knowledge 
of  the  presence  of  the  passing  team  below.  It  is  found  that  the 
mules  were  frightened  by  the  sound  of  the  whistle,  the  noise  and 
smoke  of  the  train,  and  that  this  was  the  sole  cause  of  their  frighL 
They  became  unmanageable,  ran  away  with  the  wagon,  which  waa 
overturned  and  the  plaintiff  thrown  upon  the  ground  with  such 
violence  as  to  sustain  grievous  and  permanent  injury  in  his  person. 
The  extent,  nature  and  severity  of  the  injury  are  described.  Con- 
cluding its  finding  of  facts,  the  substance  of  which  is  above  set  out, 
the  court  makes  an  inference  of  fact  as  follows: 

'*  And  it  is  further  found  as  an  inference  of  fact  that  said  plaintiff 
received  and  suffered  said  injuries  without  any  fault  or  negligenoe  on 
his  part  or  on  the  part  of  his  son  who  was  driving  said  team  at  the  time 
said  injuries  were  received,  and  that  the  defendant,  the  Cincinnati, 
Indianapolis,  St.  Louis  and  Chicago  Railway  Company  was  guilty  of 
negligence  in  running  its  said  engine  and  train  of  cars  over  said  cross* 
ing  over  said  highway,  and  thereby  negligently  frightened  the  team  of 
the  plaintiff  and  thereby  caused  the  said  injuries  to  the  plaintiff." 
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The  conclusion  of  law  stated  as  to  the  appellee  is  as  follows: 
**  And  I  further  find  that  the  defendant,  the  Cincinnati,  Indiana- 
polis, St.  Louis  and  Chicago  Railway  Company,  is  liable  upon  the 
fstcts  hereinbefore  found,  and  therefore  I  find  for  the  plaintiff,  and 
against  said  defendant,  the  Cincinnati,  Indianapolis,  St.  Louis 
and  Chicago  Railway  Company,  and  assess  the  plaintiff's  damages 
at  eight  thousand  dollars/' 

The  appellant  excepted  to  the  conclusions  of  law,  upon  the  facts 
found,  and  upon  this  exception  is  presented  the  first  question  for 
consideration:  Do  the  facts  found  justify  the  inference  that  the 
railway  company  was  guilty  of  negligence?  The  case  is  in  some 
respects  different  from  that  ordinarily  presented  in  which  the 
conduct  of  persons  operating  railway  trains,  and  persons  travelling 
over  grade  crossings  on  public  highways  are  involved.  Since  the 
railway  here  concerned  crossed  over  the  highway  on  its  own  bridge, 
80  as  to  present  no  obstruction  against  the  use  of  the  highway, 
those  operating  trains  over  it  were  required  to  observe  precisely 
the  same  care  in  doing  so  in  respect  of  travellers  on  the  highway 
at  the  crossing  that  was  required  at  other  places  of  equal  danger. 
The  single  exception  to  this  was,  that  the  statute  imposed  upon 
those  operating  trains  the  duty  of  giving  timely  warning  of  the 
approach  of  engines  by  specified  signals.  The  signals  having  been 
duly  made,  so  that  no  negligence  was  predicated  upon  a  failure  to 
comply  with  its  duty  in  that  regard,  the  conduct  of  the  appellant, 
as  it  is  exhibited  in  the  special  findings,  must  be  considered  in  all 
respects  the  same  as  if  the  highway  along  which  the  plaintiff  was 
proceeding  had  lain  parallel  with,  and  in  such  close  proximity  to 
the  railway  as  to  have  presented  a  situation  of  extraordinary 
danger.  Whether  it  was  negligent  or  not  must  depend  upon  the 
conduct  of  those  o{)erating  its  train,  considered  wifch  reference  to 
the  danger  incident  to  the  situation,  and  the  facts  of  which  they 
had  or  were  bound  to  take  notice. 

The  only  substantive  act  upon  which  negligence  is  predicated  is, 
that  when  the  locomotive  entered  upon  the  bridge  the  whistle  was 
sounded.  It  is  not  found  that  the  sounding  of  the  whistle  was 
unnecessary  or  in  any  respect  improper,  and  we  must  therefore 
presDme  there  was  lawful  occasion  for  it.  It  is  expressly  found 
that  those  in  control  of  the  engine  had  no  knowledge  of  the 
preaenoe  of  the  plaintiff  or  of  his  team,  and  the  facts  found  show 
tiiat  in  the  situation  in  which  they  were,  no  reasonable  diligence 
Vol.  LTV— 43 
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would  have  discovered  them  to  the  persons  operating  the  train.  It 
is  also  specifically  fonnd  that  the  sole  cause  of  the  fright  of  the 
team  was  the  sounding  of  the  whistle  and  the  noise  and  the  smoke 
of  the  train« 

That  the  appellant  was  in  the  exercise  of  a  lawful  right  iu  cross- 
ing its  train  over  the  bridge  is  not  disputed.  That  the  entrance 
of  the  locomotive  upon  the  bridge  under  which  the  plaintiff  was 
passing  was  attended  with  noise  and  smoke,  was  of  course  unavoid- 
able^ and  thus  the  rule  which  requires  us,  in  the  absence  of  a  find- 
ing to  the  contrary,  to  indulge  the  presumption  that  the  sounding 
of  the  whistle  was  from  some  cause  a  proper  and  necessary  thing 
to  be  done,  results  in  the  conclusion  that  the  team  was  frightened 
from  causes  that  were  unavoidable  and  conduct  that  was  necessary 
and  proper.  CTnless  therefore  it  can  be  held,  that  because  the  place 
at  which  the  whistle  was  sounded  was  one  of  extraordinary  danger, 
the  mere  fact  that  it  was  sounded  without  regard  to  the  occasion  for 
so  doing  was  negligence  per  se,  the  fact  of  negligence  inferred  by  the 
learned  judge  who  tried  the  cause  would  seem  to  be  without  support. 

Upon  well-settled  principles  and  upon  the  authority  of  cases  form* 
ing  a  class  to  which  this  is  allied,  we  think  an  inference  of  negli- 
gence cannot  be  justified  on  the  hypothesis  stated.  That  the  juncture 
of  affairs  at  the  point  where  the  accident  happened  produced  a 
situation  of  extraordinary  danger  was  not  blamable  to  the  appellant; 
that  there  are  such  places  is  one  of  the  necessary  incidents  to  the 
existence  and  operation  of  railways;  that  such  a  place  existed  did 
not  affect  either  the  right  of  the  railway  to  use  its  line  in  any  law- 
ful manner,  or  of  the  plaintiff  to  proceed  along  the  highway.  Each 
however  was  under  the  obligation  so  to  use  its  own  as  not  unneces- 
sarily to  interfere  with  the  rights  of  the  other.  Courts  take  judic- 
ial knowledge  of  the  fact  that  sounding  the  whistle  is,  under  a 
variety  of  circumstances,  a  necessity.  The  statute  requires  it  upon 
the  approach  of  trains  to  all  highways.  It  is  a  means  of  warning 
persons  or  animals  off  the  track,  and  thus  perhaps  saving  car  loads 
of  passengers  from  disaster.  The  danger  to  persons  on  an  adjacent 
or  intersecting  highway  must  be  known  and  imminent  in  order  to 
excuse  the  giving  of  signals  required  by  law,  or  whicli  might  be 
necessary  to  clear  its  track  from  trespassing  animals,  where  there 
was  a  probability  that  they  might  by  contact  derail  the  tr^n.  On 
the  other  hand,  if  there  was  no  occasion  Tor  blowing  the  whistle  or 
making  any  other  noise  than  that  necessarily  incident  to  the  mfi- 
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ning  of  its  train  at  a  place  where  it  might  reasonahly  be  supposed 
that  some  one  who  could  not  be  seen  might  be  using  a  highway  so 
situate  as  to  make  its  use  dangerous,  sounding  the  whistle  or  mak- 
ing any  other  unnecessary  noise  might  be  the  grossest  negligence, 
and  if  a  person  on  the  highway  was  seen  by  those  in  charge  of  the 
engine,  and  the  unnecessary  sounding  of  the  whistle  might  put  him 
in  peril,  such  conduct  as  that  supposed  might  be  little  less  than 
wanton  and  malicious.  But  upon  the  facts  as  found,  we  cannot 
know  but  that  the  engine  was  approaching  another  street  crossing, 
and  that  the  signal  given  was  made  in  pursuance  of  the  defendant's 
statutory  duty,  or  it  may  have  been  necessary  in  order  to  clear  the 
track  of  trespassing  animals  or  to  warn  some  one  of  the  approach 
of  the  train.  *'  The  mere  sounding  of  the  whistle  cannot  be  deemed 
negligence,  although  blown  in  close  proximity  to  the  highway,  and 
even  thongh  there  are  horses  in  the  immediate  vicinity. '*  Billnuin 
T.  Indianapolis^  etc.,  B.  Co.,  76  Ind.  166;  s.  c,  40  Am.  Rep.  230. 

In  a  case  involving  the  principles  we  are  considering  it  was  said: 
''It  cannot  be  questioned  that  defendant's  train  was  rightfully  on 
its  track,  and  that  the  blowing  of  a  whistle,  and  the  letting  off  of 
steam  with  its  attendant  noise,  are  not  per  ee  acts  of  negligence,  or 
evidence  of  wrongful  conduct."  Culp  v.  Atchison,  etc.,  R.  Co., 
17  Kans.  475.  If  the  servants  of  the  defendant  were  guilty  of  no 
improper  conduct  while  exercising  a  lawful  right,  the  fact  that  the 
plaintiff's  team  took  fright  at  the  sound  of  the  whistle,  the  noise 
and  smoke  of  the  train  cannot  make  it  liable.  The  liability,  if 
any  exists,  must  rest  upon  some  heedless  or  unnecessary  act  which 
was  likely  to  and  did  produce  the  fright  of  the  team. 

In  the  case  of  Philadelphia,  etc.,  R.  Co,  v.  Stinger,  78  Penn.  St. 
219,  which  is  similar  in  many  respects  to  the  case  under  considera- 
tion, it  is  said,  ''the  mere  fact  of  whistling  furnishes  no  presump- 
tion of  negligence.''  So  in  the  case  of  Favor  v.  Boston^  etc.,  R.  Co., 
114  Mass.  350;  s.  c,  19  Am.  Rep.  364.  Speaking  of  the  obligation 
of  railroad  companies,  under  circumstances  such  as  we  are  here 
considering,  the  court  said :  "  It  has  the  right  to  do  lawful  acts  upon 
its  own  premises,  and  it  is  not  responsible  for  injurious  consequences 
that  may  arise  from  such  acts,  unless  the  acts  are  negligently  and 
improperly  done.  If  the  defendants  in  this  case  had  done  some  neg- 
ligent act  in  the  immediate  vicinity  of  the  highway,  calculated  to 
endanger  the  safety  of  travellers  passing  over  it  with  horses,  a  very 
different  question  would  have  been  presented.'' 
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We  may  say  in  this  case,  since  it  wasfonnd  that  the  place  was  one 
of  extraordinary  danger,  at  which  accidents  were  known  to  have  oo- 
corred  before,  if  it  had  been  found  that  the  team  was  frightened  by 
the  unnecessary  or  improper  sounding  of  the  whistle,  a  very  different 
question  would  have  been  presented. 

The  plaintiff  relies  on  the  case  of  Hill  y.  Portland,  etc.,  R.  Co., 
55  He.  438.  In  that  case  the  engineer  was  in  a  situation  to  see  the 
plaintiff  and  his  horse  before  he  sounded  the  whistle. '  Being  so  sit- 
uate he  sounded  the  whistle  twice,  that  being  the  usual  signal  for 
the  train  to  start.  The  court  held  that  the  signals  thus  given,  al- 
though customary,  were  unnecessary. 

The  case  of  the  Pennsylvania  R.  Oo.  y.  Bameii,  59  Penn.  St 
259,  which  is  also  relied  on,  does  not  support  the  appellee's  conten- 
tion. The  railway  company,  in  that  case,  was  held  liable  because  it 
approached  a  dangerous  crossing  without  giving  any  warning.  This 
was  held  to  be  negligence. 

The  statement  in  the  last  paragraph  that  the  railway  company 
<<  was  guilty  of  negligence  in  running  said  engine  and  train  over 
said  crossing  over  said  highway,  and  thereby  negligently  frightened 
the  team,"  adds  no  force  to  the  finding  of  facts.  This  is  but  a  con. 
elusion,  and  must  rest  for  its  support  on  the  facts  found.  Pti/j- 
iurgh,  etc.,  R.  Oo.  y.  Spencer,  98  Ind.  186. 

It  results  that  upon  the  facts  found  by  the  court  the  inference 
that  the  defendant  was  negligent  was  not  justified,  and  the  conclu- 
sion of  law  should  have  been  that  the  plaintiff  was  not  guilty  of 
negligence. 

The  judgment  of  the  court  is  reversed  with  costs,  with  instruo- 
tions  to  the  court  below  to  state  conclusions  of  law  on  the  facta 
found  in  accordance  with  this  opinion,  and  to  render  judgment  ac- 
cordingly. 

OV  PETITION   FOB  A   REHBABIKQ. 

[Omitting  another  point]  As  respects  the  second  proposition  it 
is  now  contended,  the  special  findings  being  silent  upon  the  subject 
of  the  necessity  or  propriety  of  sounding  the  whistle  when  the  en- 
gine came  upon  the  bridge,  which  was  in  part  the  occasion  of  the 
fright  of  plaintiff's  team,  that  the  conclusion  must  be  that  it  was  un- 
necessarily and  improperly  sounded. 

The  action  having  been  brought  to  recover  damages  for  alleged 
negligence,  it  is  of  course  not  disputed  that  the  burden  of  proving 
negligence  was  on  the  plaintiff.    Nor  is  it  claimed,  as  indeed  upon 
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reason  and  authority  it  could  not  be,  that  the  mere  sounding  of  the 
lucomotiye  vrhistleis^  ordinarily,  negligence  J9^  «0.  The  argument 
is,  that  because  it  is  found  that  the  whistle  was  sounded  at  a  place 
of  extraordinary  danger,  where  teams  were  likely  to  be  pas8iDg,and 
because  the  act  of  sounding  it  was  likely  to  give  fright  to  passing 
teams,  therefore  it  must  be  presumed,  from  the  mere  finding  that  it 
was  sounded,  that  it  was  wrongfully  and  negligently  done. 

At  the  former  hearing  we  sought  to  maintain  a  proposition  that 
because  sounding  the  whistle  was,  under  some  circumstances,  abso- 
lutely enjoined  as  a  statutory  requirement,  and  because  the  courts 
took  the  judicial  knowledge  of  the  fact  that  under  other  circum- 
stances,  it  was  an  indispensable  necessity  to  the  running  of  trains, 
therefore  the  mere  fact  that  the  whistle  was  sounded  was  not  of  it> 
self  negligence.  Unless  it  can  be  maintained  that  it  was,  the  argu- 
ment is  at  an  end.  If  the  act  which  the  court  finds  contributed  to 
the  injury  was  not  per  se  negligent,  that  is,  was  negligent  or  not, 
depending  on  whether  there  was  a  necessity  for  doing  it,  manifestly 
before  an  inference  of  negligence  can  arise  from  the  mere  doing  of 
the  act,  it  was  incumbent  on  the  party  having  the  burden  of  the 
issue  to  show  that  the  act  was  done  under  such  circumstances  as 
made  it  at  that  time  negligent. 

Where  a  special  finding  is  silent  as  to  a  fact,  the  existence  of 
which  is  necessary  to  make  out  the  plaintiff's  case,  the  presumption 
will  be  the  fact  did  not  exist.  This  rule  has  been  so  often  stated 
that  we  need  not  cite  authorities  in  its  support.  To  sustain  the 
plaintifiTs  case,  it  was  incumbent  on  him  to  pro^e  that  the  defend- 
ant was  guilty  of  negligence.  The  proof,  as  we  must  assume,  went 
to  such  an  extent  as  to  enable  the  court  to  find  nothing  more  than 
that  the  defendant  did  that  for  which,  under  some  circumstances, 
the  law  imposes  a  penalty  against  its  servants  if  the  act  which  was 
done  is  omitted,  besides  making  the  company  liable  for  all  damages 
which  result  from  its  omission.  Under  other  circumstances  the 
court  knows  judicially  that  an  indispensable  necessity  may  re- 
quire the  doing  of  the  act;  whether  doing  the  act  was  negligent  or 
not  depended  upon  the  presence  or  absence  of  the  conditions  which 
under  pains  and  penalties  required  it  to  be  done,  or  the  existence 
of  any  of  the  numerous  circumstances  which  may  have  rendered  it 
of  the  highest  public  concern  that  it  should  hare  been  done.  Upon 
these  subjects  the  evidence  was  such,  we  must  assume,  that  the 
court  was  unable  to  find  one  way  or  the  other.    Now  it  is  insisted 
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that  because  the  place  was  one  of  extraordinary  danger  and  the  act 
done  was  one  which  was  likely  to  produce  injury,  the  court  must 
assume  from  the  mere  doing  of  the  act  that  it  was  improperly  and 
unnecessarily  done. 

This  beyond  question  would  be  the  rule  in  case  sounding  the 
whistle  on  the  locomotive  while  in  rapid  motion  was  something 
which  the  engineer  might  always  do  or  omit  at  his  pleasure,  with- 
out regard  to  time  or  place.  The  case  would  then  be  within  the 
rule,  that  '^  where  a  person  is  doing  a  voluntary  act,  which  he  is 
under  no  obligation  to  do,  he  is  held  answerable  for  any  injury 
which  may  happen  to  another,  either  by  carelessness  or  accident.'* 
Viiiceni  v.  Stinehour,  7  Vt.  62;  8.  c,  29  Am.  Dec.  145;  Underwood 
V.  HetOBon,  Strange,  696.  This  principle  distinguishes  all  the  cases 
which  the  learned  counsel  have  cited  in  support  of  their  petition. 

There  is  neither  legal  requirement  nor  other  necessity  that  we 
know  of,  chat  live  coals  of  fire  should,  under  any  circumstances, 
be  dropped  from  an  elevated  railroad  in  such  manner  as  that  they 
may  fall  upon  those  passing  beneath,  along  a  public  street,  as  was 
the  case  in  Lowery  v.  Manhattan  R.  Oo.^  99  N.  Y.  158;  s.  c,  52 
Am.  Rep.  12.  So  with  the  blowing  off  of  steam  from  an  engine. 
The  law  fixes  no  time  or  place,  when  and  where  this  is  to  be  done, 
and  courts  can  have  no  such  knowledge  of  the  necessity  for  so  doing, 
that  it  can  be  said,  as  a  matter  of  judicial  knowledge,  that  the  act 
must  be  done  at  the  very  moment  an  emergency  arises,  as  in  the  case 
of  blowing  and  sounding  a  whistle.  The  doing  of  such  an  act, 
without  explanation,  at  a  time  when  and  place  where  there  is  a  high 
degree  of  probability  that  it  will  produce  hurt  to  others,  may  well  be 
held  to  be  negligence.  The  reason  is,  the  person  in  charge  of  the  en- 
gine presumptively  might  have  selected  another  time  and  place  for 
the  act.  Where  however  an  act  is  done,  in  the  progress  of  a  busi- 
ness, which  customarily  is  only  performed  in  pursuance  of  a  legal 
duty  or  public  necessity,  it  will  not  be  presumed,  from  the  mere  do- 
ing of  the  act,  that  it  was  unnecessarily  or  wrongfully  done. 

The  distinction  is  precisely  that  which  governs  in  a  case  where 
one  who  is  under  no  obligation  to  do  so,  voluntarily  handles  a  fire- 
arm in  such  manner  that  it  is  discharged  to  the  hurt  of  another,  and 
the  case  of  a  soldier  who,  while  in  exercise,  hurts  another  by  the  dis- 
charge of  his  piece.  In  the  one  case,  civil  liability  attaches  regard- 
less whether  the  injury  occurred  through  carelessness  or  misfortune; 
in  the  other,  only  when  the  act  was  done  wrongfully  or  carelessly. 
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It  IB  fi8  much  a  requirement  of  the  law  that  an  engine  shall  be 
proyided  with  a  whistle,  and  that  it  shall  be  blown  as  occasion  may 
require,  as  that  a  soldier  shall  carry  a  gun,  and  that  he  shall  exer- 
cise when  commanded,  and  for  the  same  reason  that  the  law  will 
not  presume  negligence  against  the  soldier  when  hurt  results  from 
the  nse  of  that  which  the  law  required  him  to  use,  it  will  not  pre- 
sume negligence  against  the  railroad  company  because  it  used  that 
which  the  law  compelled  it  to  use.  The  engineer  may  not,  to  any 
degree  whatever,  wait  his  convenience,  or  select  the  place  at  which 
the  whistle  is  to  be  sounded.  When  certain  points  are  reached,  or 
the  emergency  arises,  the  duty  is  imperative  at  that  moment.  Pub- 
lic safety  is  in  many  ways  involved  in  the  prompt  discharge  of  thid 
duty.  We  cannot  put  the  engineer  under  the  pressure  of  a  rule 
which  shall  hold  him  responsible  for  failing  to  sound  the  whistle 
on  aU  proper  occasions,  and  at  the  same  time  indulge  a  presump- 
tion against  him  and  the  railway  company,  when  the  whistle  is 
sounded  at  a  place  of  extraordinary  danger,  that  it  was  wrongful  and 
unnecessary. 

It  is  no  hardship  to  require  of  him  who  asserts  that  it  was  wrong- 
ful and  unnecessary,  to  produce  such  a  state  of  facts  as  will  at  least 
enable  the  court  to  find  something  beyond  the  mere  fact  that  the 
whistle  was  sounded. 

The  petition  for  a  rehearing  is  overruled. 


Elmobe  v.  Ovebtoh. 

(104  iDd.  64&) 
SehooU — mp&riniendent  —  refusing  Heense. 

9 

A  eoontf  school  saperintendent,  willf ally  or  cormptlj  ref asiog  it  license  to 
teach  to  one  lawf ullj  entitled,  is  liable  in  damages.    (8es  hate,  p.  847.) 

ACTION  for  refusing  a  license  to  teach.     The  opinion  states  the 
case.     The  defendant  had  judgment  below. 

S.  C.  Snyder  and  W.  W.  Thornton,  for  appellant. 


T.  B.  Ballard,  M.  E.  Olod/elter,  M.  D.  White  and  W.  &  Moffeit, 
far  appellee. 
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NiBLACK,  C.  J.  Action  by  Jamee  Elmore^  a  person  occasionaUy 
engaged^  and  desirous  of  continuing,  in  the  business  of  a  common 
school  teacher,  against  John  O.  OvertoUy  formerly  the  superintend- 
ent of  the  common  schools  of  Montgomery  county,  for  damages 
for  refusing  while  such  superintendent,  to  issue  to  him  a  license, 
as  such  teacher,  after  he  had  by  law  become  entitled  to  receive  snch 
a  license. 

The  complaint  was  in  four  paragraphs;  but  a  demurrer  was  sus- 
tained to  the  second  paragraph,  and  in  consequence  it  b  not  in  the 
record. 

The  first  paragraph  charged,  that  notwithstanding  the  plaintiff 
had  furnished  satisfactory  evidence  of  his  good  moral  character, 
and  had  passed  an  examination  which  entitled  him  to  a  license  as 
a  teacher  in  the  common  schools  for  the  period  of  twelve  months, 
the  defendant  unlawfully  and  maliciously  refused  to  grant  and  to 
issue  to  him  a  license  as  a  teacher  in  snch  schools. 

The  third  paragraph  charged,  thai  upon  the  plaintiff  having  fur- 
nished satisfactory  evidence  of  good  moral  character,  and  having 
passed  a  successful  examination,  as  alleged  in  the  first  paragraph, 
the  defendant  granted  to  him  a  license  to  teach  m  the  common 
schools  of  Montgomery  county,  but  that  the  defendant  had  there- 
after, wickedly  and  corruptly,  failed  and  refused  to  issue  to  him, 
the  plaintiff,  a  certificate  of  the  fact  that  a  license  as  such  teacher 
had  been  so  granted  to  him. 

The  fourth  paragraph  was  substantially  the  same  as  the  third, 
with  the  additional  averment  that  the  defendant  had  given  out  and 
pretended,  as  a  reason  for  not  issuing  a  certificate  of  the  fact  that 
the  plaintiff  had  been  granted  a  license  to  teach  in  the  common 
schools  of  the  county,  that  he,  the  plaintiff,  was  not  a  man  of  good 
moral  character,  by  means  of  which  the  plaintiff  became  greatly 
scandalized  and  injured  in  his  business  as  a  teacher  in  the  common 
schools. 

Issue,  trial,  verdict  and  judgment  for  the  defendant. 

Error  is  assigned  upon  the  overruling  of  the  plaintiff's  motion  for 
a  new  trial,  and  by  the  assignment  of  cross  errors  questions  are 
made  upon  the  sufficiency  of  the  first,  third  and  fourth  paragraphs 
of  the  complaint. 

It  is  well  settled,  and  hence  conceded,  that  a  judicial  officer  is 
not  civilly  liable  for  an  erroneous  decision,  however  gross  the  error 
may  have  been,  or  however  bad  the  motive  was  which  inspired  it 
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Such  a  liability  would  be  inconsistent  with  the  proper  exercise  of 
judicial  functions.  Besides  other  appropriate  means  are  provided 
for  relief  against  a  false  or  erroneous  judgment  Larr  v.  Staiey  45 
Ind.  364;  Kress  v.  StatSy  65  Ind.  106;  State  r.  Jackson^  68  Ind.  58; 
Hattoran  y.  McOullaugh,  68  Ind.  179;  Coolej  Torts,  pp.  379,  4a3; 
Stewart  y.  Coohy,  23  Am.  Bep.  690;  Busieed  y.  Parsons^  25  Am. 
Bep.  6S8;  Rains  y.  Sitnpson,  32  Am.  Bep.  609;  Jones  y.  Brawn, 
37  Am.  Bep.  185;  2  Wait  Act.  and  Def.  117. 

It  is  claimed  that  a  county  superintendent  of  common  schools, 
in  passing  upon  the  eyidence  oflFered  in  support  of  the  moral  char- 
acter of  an  applicant  for  a  license  as  a  teacher,  a?  well  as  in  judg- 
ing of  his  qualifications  and  fitness  to  become  a  teacher,  acts  either 
judicially,  or  to  such  an  extent  ftio^t  judicially  as  to  entitle  him 
to  the  same  immunity  against  a  civil  action  for  an  erroneous  or 
false  judgment  as  that  enjoyed  by  a  judicial  officer. 

Section  4424,  B.  S.  1881,  provides  for  the  election  of  a  county 
superintendent  of  common  schools  in  each  county.  Section  4425 
prescribes  that  ''Said  county  superintendent  shall  examine  all 
applicants  for  license  as  teachers  of  the  common  schools  of  the 
State,  by  a  series  of  written  or  printed  questions,  requiring  answers 
in  writing,  if  he  wishes  so  to  do;  and  in  addition  to  the  said 
questions  and  answers  in  writing,  questions  may  be  asked  and 
answered  orally;  and  if  from  the  ratio  of  correct  answers  and 
other  evidences  disclosed  by  the  examination,  the  applicant  is 
found  to  possess  a  knowledge  which  is  suflScient  in  the  estimation  of 
the  superintendent  to  enable  said  applicant  to  successfully  teach,  in 
the  common  schools  of  the  State,  orthography,  reading,  writing, 
arithmetic,  geography,  English  grammar,  physiology,  and  the 
history  of  the  United  States,  and  to  govern  such  schools,  said  super- 
intendent shall  license  said  applicant  for  the  term  of  six  months, 
twelve  months,  eighteen  months,  or  two  years,  according  to  the  ratio 
of  correct  answers  and  other  evidences  of  qualification  given  upon 
said  examination,  the  standard  of  which  shall  be  fixed  by  the  super- 
intendent. Applicants  before  being  licensed,  shall  produce  to  the 
superintendent  the  proper  trustee's  certificate,  or  other  satisfactory 
evidence  of  good  moral  character;  provided,  that  after  an  applicant 
has  received  two  licenses  in  sticcession,  for  two  years,  in  the  same 
county,  the  superintendent  thereof,  after  the  expiration  of  the  last 
license  issued,  may  renew  the  same  without  a  re-examination  at  hif 
discretion.'' 

Vol.  LTV  — 44 
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As  we  construe  this  section  of  the  statute^  it  does  not  confer  on 
the  county  superintendent  either  judicial  or  qwisi  jndicial  power 
in  the  matter  of  licensing  persons  to  teach  in  the  common  scliools; 
nor  is  such  superintendent  invested  with  any  such  power  by  any 
other  provision  of  the  statute  having  relation  to  the  duties  of  hia 
ofRoe.  The  oflSce  in  question  belongs  to  the  executive  department 
of  the  State,  and  the  duties  attached  to  it  are,  strictly  speaking, 
of  a  merely  administrative  character,  that  is,  are  in  aid  of  the 
execution  of,  and  assist  in  giving  force  and  effect  to,  other  pro- 
visions of  our  common  school  system.  Any  attempt  therefore  to- 
confer  on  such  an,  officer  any  power  essentially  judicial  would  be 
in  derogation  of  article  3  of  the  Constitution  of  oui^  State,  which 
prohibits  ah  officer  in  the  executive  department  from  discharging 
any  duty  peitaining  to  either  the  legislative  or  judicial  depart- 
ments of  the  State  government.  But  we  regard  the  discretion  con- 
ferred  uj^on  the  county  superintendent  on  the  subject  of  licensing 
teachers  as  being  so  far  analogous  to  a  judicial  discretion  that  ho 
is  protected  from  any  claim  for  damages  on  account  of  any  mere^ 
mistake  in  his  decision  or  error  in  judgment,  whether  in  granting 
or  withholding  a  license  to  a  person  desirous  of  becoming  a  quali- 
fied teacher  in  the  common  schools.  In  that  respect  we  think  a 
county  superintendent  of  schools  occupies  a  similar  and  generally 
analogous  position  to  that  of  an  inspector  of  an  election,  who  can- 
not be  made  responsible  for  a  mere  error  of  judgment  in  rejecting 
a  ballot  offered  by  a  qualified  voter,  but  who  may  be  required  to 
answer  in  damages  for  maliciously  rejecting  such  a  ballot.  CbUes^ 
v.  Neal,  23  Pick.  308;  Jenkins  v.  Waldron,  11  Johns,  114;  s.  c, 
6  Am«  Dec.  359;  OoetcJieus  v.  Matihetoson^  61  N.  Y.  420;  Weekerly 
V.  Oeyery  11  S.  &  R.  35;  Rail  v.  Po««,  8  Humph.  225;  State  v. 
McDofiald,  4  Harr.  555. 

After  discussing  and  approving  the  doctrine  that  a  judicial 
officer  cannot  be  held  x)ecuniarily  responsible  for  an  erroneous 
decision  concerning  any  matter  of  which,  he  has  jurisdiction,  how- 
ever gross  the  error  or  bad  the  motive  which  led  to  it,  Oooley,  in 
his  work  on  Torts,  at  page  411,  says:  ''  But  it  is  an  interesting  and 
very  important  question,  whether  in  the  case  of  that  class  of 
officers  who  do  not  hold  courts,  but  exercise  what  may  be  and 
often  is  called  power  quasi  judicial,  like  assessors  of  lands  for  taxa- 
tion, the  immunity  is  not  after  all  only  partial  and  limited  by  good 
faith  and  honest  purpose.     There  are  certainly  many  cases  which: 
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h<ddy  and  more  which  assume^  that  the  law  will  hold  such  officers 
liable  if  they  act  malicionsiy  to  the  prejudice  of  individnalB.  Thoa 
it  18  said  that  the  members  of  a  school  board  may  be  held  responsi- 
ble for  the  dismissal  of  a  teacher,  if  they  act  maliciously  and  with* 
out  caase,  and  a  county  clerk,  for  willfully  and  maliciously  approv^- 
ing  an  insuflfcient  appeal  bond,  and  a  wharf-master,  for  the  removal 
of  a  ship  from  a  certain  dock,  where  it  can  be  shown  that  the  ouler 
was  given  nudidiously,  and  with  the  purik)6e  to  ctuise  injury.*'  In 
this  connection  it  may  be  stated  that  where  a  public  officer  acts  either 
from  willful  and  wicked,  or  from  corrupt  motives,  he  is  held  to  act 
maliciously.  While  therefore  the  non-liability  of  a  county  superin- 
tendent for  a  mere  error  in  judgment  in  refusing  to  grant  a  license  to 
an  applicant  who  desires  to  become  a  teacher  is  fully  conceded,  we  are 
of  the  opinion  that  he  ought  to  be  held  liable  for  maliciously  with- 
holding a  license  from  an  applicant  lawfully  entitled  to  receive  such  a 
testimonial  to  his  qualifications  as  a  teacher  in  the  common  schools. 
In  coming  to  this  conclusion,  we  feel  that  we  arc  supported  by 
the  very  decisive  weight  of  authority  in  analogous  cases,  and  are  in 
harmony  with  the  general  scope  and  spirit  of  article  3  of  the  Con- 
stitution, which  divides  our  State  government  into  three  separate 
and  distinct  departments.  Gregory  v.  State^  94  Ind.  384;  s.  c,  48 
Am.  Bep.  16:^  Consequently  the  objections  urged  against  the 
sufficiency  of  the  several  paragraphs  of  the  complamt  now  before  us 
cannot  be  sustained. 

[Other  points  omitted.] 

JudgmmU  affirmed. 

NoTB  BT  THS  RsFORTBii. —  The  dtation  made  by  Jodge  Ckwlej,  in  Torts^ 
412,  Is  incorrect.  Instead  of  Bennett  ▼.  Fulmert  49  Penn.  St.  157,  it  slioald  be 
Burton  v.  FuUon,  49  Penn.  St.  151.  The  decision  was  that  the  action  could 
not  be  maintained  against  the  directors  without  explicit  proof  of  malice,  intent 
to  injure,  and  unlawful  conspiracy,  and  that  malice  could  not  be  presumed 
from  proof  of  the  teacher's  good  conduct  and  capacity. 

In  Oreg&ry  v.  Small,  89  Ohio  St.  846,  it  was  held  that  the  directors  were  not 
personally  liable  in  damages  for  dismissing  a  teacher  on  the  ground  that  he 
had  not  been  employed,  if  they  acted  honestly  and  in  good  faith.  "  They  are 
personally  liable  only  when  they  act  with  a  corrupt  intent.** 

To  the  same  effect  is  Morrimm  ▼.  MeFariand,  51  Ind.  206.  Here  the  direct, 
ors  dismissed  the  teacher  before  the  expiration  of  the  term  for  which  they  liad 
hired  her.  "  The  mere  yiolation  of  the  contract "  did  not  render  them  person- 
aUy  liable. 

See  to  the  same  effect,  MeCormUk  ▼.  Burt,  95  III.  268;  s.  a,  85  Am.  Bep 
168;  DrUt  ▼.  Bnadgram,  66  Mo.  886;  s.  c,  27  Am.  Bep.  848. 
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Am  to  wbether  a  brftkeman  can  recover  agamat  hia  companj  Vor  aa  Injoij  i»> 
oeiTed  in  conaeqaence  of  the  conductor's  managing  the  looomotiTe  in  the 
engineer's  absence,  tlie  court  were  equally  divided.    {See  note,  p.  858.) 

ACTION  for  personal  injaries.     The  head-note  shows  the  point 
The  defendant  had  judgment  below. 

Caniejfy  May  bury  A  Lucking,  for  appellant. 
Henry  Busset  and  Ashley  Pond,  for  appellee. 

CooLETf  C.  J.  The  plaintiff,  a  brakeman  on  the  road  of  defend- 
anty  brings  suit  for  an  injury  received  by  him  wtiile  coupling  cars. 
The  injury  happened  to  him  while  in  the  discharge  of  his  duties  as 
brakeman,  and  under  the  general  principle  that  the  servant  takes 
upon  himself  the  risks  incident  to  his  employment,  the  defendant 
is  not  responsible  unless  his  case  is  brought  within  soihe  recognized 
exception  to  the  principle. 

To  make  out  an  exception,  the  plaintiff  avers  that  at  the  time  of 
the  injury  the  engineer  and  fireman  in  charge  of  the  locomotive  of 
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the  train  '^  temporarily  left  their  respective  posts  for  some  purpose 
unkDown  to  the  plaintiff/'  and  that  the  conductor,  who  was  with- 
out competency  for  the  purpose,  undertook  to  take  the  place  of  the 
eugineer,  and  ordered  the  plaintiff  to  make  a  coupling.  It  was 
while  he  was  obeying  this  order,  and  while  the  conductor  was  man- 
aging the  engine,  and  in  consequence  of  the  conductor's  unskilful- 
ness,  that  the  plaintiff,  as  he  avers,  was  injured.  The  order,  it  is 
said,  was  wrongful  under  the  circumstances,  and  though  the  plain- 
tiff, under  the  decision  in  Chicago  £  y.  W.  R.  Co.  y.  BayfieUd,  37 
Hich.  205,  was  excusable  for  obeying  it,  yet  he  did  not,  while  obey- 
ing it,  take  u])on  himself  the  incidental  risks;  such  risks  not  being 
within  the  contemplation  of  his  employment. 

The  BayfiM  case  seems  to  us  altogether  different  from  this. 
There  a  common  laborer  on  a  railroad  was  ordered  by  his  superior 
to  perform  the  duties  of  a  brakeman,  and  while  doing  so  was  injured. 
He  was  ordered  into  a  different  service  to  any  in  which  he  had  ever 
engaged;  and  the  order  was  plainly  vnrongfuL  But  in  this  case  the 
plaintiff  was  put  to  no  new  or  different  service,  and  the  only  com- 
plaint is  that  in  the  very  service  he  agreed  to  perform  he  was 
exposed  to  a  risk  not  properly  belonging  to  it,  and  therefore  not  con- 
templated by  his  contract  of  service. 

The  risk  was  certainly  unusual,  and  probably  not  in  the  minds 
of  either  party  when  the  plaintiff  was  employed;  but  that  fact  would 
not  of  itself  determme  the  responsibility.  Accidental  injuries  are 
often,  perhaps  most  generally,  the  results  of  unexpected  causes;  but 
if  these  causes  arise  in  the  course  of  a  servant's  employment,  he 
must  be  deemed  to  haye  assumed  their  risks.  And  the  only  ques- 
tion there  can  be  in  this  case  is  whether  the  plaintiff  was  ordered  to 
do  something  which  under  the  circumstances  was  outside  of  his 
employment,  so  that,  had  he  been  inclined  to  do  so,  he  might  right- 
fully have  refused  obedience  to  the  order.  And  this,  as  it  seems  to 
us,  must  depend  upon  whether,  when  the  contingency  appears  to 
the  conductor  to  render  it  necessary,  that  official  may  for  the 
occasion  take  charge  of  the  engine,  and  at  the  same  time  require 
the  brakeman  to  continue  to  perform  his  service. 

That  contingencies  may  and  do  arise  in  which  the  conductor 
should  take  charge  of  the  engine  for  the  time,  is  undoubted.  The 
necessity  may  sometimes  be  as  urgent  as  it  is  plain;  and  lives  may 
depend  upon  it  This  might  happen  from  injury  to  the  engineer, 
or  sudden  illness;  and  when  to  leave  the  tram  where  the  disability 
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of  the  engineer  occurs  would  endanger  some  other  train.  But  there 
might  be  other  reasons  for  the  engineer  leaving  his  post,  for  which 
the  company  would  not  be  in  fault,  and  the  conductor,  with  the 
train  in  his  charge  and  under  obligation  to  avoid  other  trains,  must 
act  in  the  emergency  as  the  necessities  of  the  case  shall  require. 
His  highest  and  plainest  duty  in  some  circumstances  will  be  to  take 
possession  of  the  engine  and  operate  it  And  it  cannot  be  possible 
that  when  such  is  his  duty  the  brakeman  may  rightfully  prevent 
its  performance  by  refusing  to  remain  at  his  post. 

In  this  case  the  plaintiff  says  the  engineer  and  fireman  tempora- 
rily left  their  posts  for  some  i)urpose  unknown  to  the  plaintiff.  It 
is  not  charged  that  they  did  so  with  the  company's  consent,  or  that 
there  was  any  wrong  connected  with  their  leaving  for  which  the 
company  was  responsible.  Suppose  they  had  gone  off  on  a  strike; 
may  other  persons  employed  on  the  train  refuse  to  assist  in  moving 
it  out  of  the  way  of  other  trains?  Surely  this  question  must  be 
answered  in  the  negative. 

If  under  any  circumstances  the  conductor  may  rightfully  take 
charge  of  the  engine,  this  suit  must  &il,  as  there  is  no  allegation 
in  the  declaration  to  show  that  in  this  case  he  was  not  justified. 
And  he,  being  the  person  responsible  for  the  safety  and  management 
of  the  train,  must  be  allowed  a  certain  discretion  in  deciding  upon 
emergencies,  and  the  presumptions  must  favor  his  action.  And 
when  he  acts  rightfully,  it  is  contemplated  in  the  employment  of 
his  subordinates  that  they,  within  their  several  spheres,  shall  assist 
him. 

That  there  is  nothing  in  the  Bafffleld  case,  which  in  the  opinion 
of  the  judges  who  decided  it  conflicts  with  this  view,  is  apparent 
from  the  case  of  Greenwald  v.  M,  H.,  d  0.  R.  R.  Co.,  49  Mich.  197. 
In  that  case  a  fireman  was  ordered  to  perform  an  engineer's  duty, 
and  while  doing  so  an  injury  occurred  to  a  brakeman,  for  which 
suit  was  brought.  The  chief  justice,  speaking  for  the  court,  said 
the  order  '^  was  a  proper  one  beyond  question;"  and  the  case  was 
disposed  of  on  that  assumption.  But  as  respects  the  propriety  and 
rightfulness  of  the  order,  that  case  stands  upon  exactly  the  same 
ground  with  this. 

.  The  case  of  Houston^  etc,  U.  Co.  v.  Myers^  65  Tex.  110;  s,  c,  8 
Am.  &  Eng.  Ry.  Cas.  114,  is  directly  in  point  here.  That  case  dif- 
fers from  this  only  in  the  fact  thut  it  was  the  fireman  and  not  the 
conductor  wlio  was  managing  the  engine,  and  who  was  alleged  to 
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be  incompetent  for  the  daties  of  the  engineer.  A  brakeman,  who 
waa  injured  while  the  fireman  was  thus  in  charge,  brought  suit 
against  the  railroad  company,  but  was  held  not  entitled  to  recover. 
The  judge  of  the  Superior  Court  took  the  same  view  of  the  case, 
and  we  think  his  judgment  should  be  affirmed. 

The  opinion  of  this  court  m  Deirait  Savings  Bank  v.  Zeigl&r,  49 
Mich.  157;  8.  c,  43  Am.  Rep.  456,  contains  much  respecting  mutual 
assistance  by  subordinates  in  special  cases,  that  applies  with  force  to 
the  case  of  servants  in  various  capacities  on  a  railroad  train* 

Cajcpbbll,  J.,  concurred. 

Chajcpuk,  J.  [Omitting  statement]  It  was  implied  as  a  park 
of  the  contract  between  the  plaintiff  and  defendant  that  the  trains 
upon  which  the  plaintiff  was  employed  to  do  the  service  required  of 
a  brakeman  should  be  run  and  operated  by  an  engineer  possessed  of 
the  requisite  skill  and  experience  for  the  positioiv  while  he  should  be 
engaged  in  the  performance  of  his  duties;  and  while  the  train  should 
be  so  run  and  operated  he  assumed  all  the  risks  incident  to  such 
employment,  but  he  did  not  assume  the  risks  incident  to  such 
employment  should  the  engine  be  run  and  operated  by  a  person 
without  skill  or  experience,  for  this  would  be  to  put  him  in  a 
situation  of  greatly  increased  peril  and  risk  of  personal  safety  in  the 
performance  of  his  duties. 

In  this  case  it  is  alleged  in  the  declaration  that  the  conductor 
was  the  agent  of  defendant,  and  had  charge  of  the  train  and  com- 
mand of  the  other  employees  of  defendant  on  the  train,  including 
the  plaintiff.  He  was  put  therefore  by  the  defendant  in  his  place 
to  discharge  the  duty  which  the  defendant  owed  to  the  plaintiff,  to 
aee  that  the  employees  of  the  defendant  were  discharging  the  re- 
spective duties  required  of  them,  and  in  the  discharge  of  this  duty 
the  conductor  was  not  a  co-servant  but  the  representative  of  the 
defendant,  who  in  that  respect  is  bound  by  the  act  or  omissions  of 
the  conductor  the  same  as  though  such  acts  had  been  done  or  omit- 
ted by  defendant  personally.  And  the  defendant  having*  placed 
the  conductor  in  a  position  of  authority  over  the  plaintiff  and  other 
servants,  and  made  them  subject  to  his  direction  and  control,  while 
the  defendant  is  not  chargeable  for  the  consequences  of  directions 
given  by  such  superior  officer  within  the  scope  of  the  general  em- 
ployment, he  is  ohargeable  to  plaintiff  for  an  abuse  of  such  authority 
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as  much  as  he  would  be  to  a  stranger.  Wood  Hast.  ftSenr.,  §§^S, 
439,  450,  and  cases  cited  in  notes. 

Suppose  the  conductor  had  ordered  a  day  laborer  or  an  entire 
stranger  to  take  the  place  of  the  engineer  during  his  temporary 
absence,  and  through  his  negligence,  carelessness  and  want  of  skill 
plaintiff  had  received  the  injury  complained  of  without  fault  on  his 
part,  it  would  have  constituted  such  an  abuse  of  authority  as  to 
render  the  defendant  liable.  It  was  likewise  an  abuse  of  his  au- 
thority in  the  conductor  to  order  the  brakeman  to  couple  the  cars 
in  the  absence  of  the  engineer,  while  he  himself  being  a  person  un- 
fit, incompetent  and  lacking  the  requisite  skill  and  experience,  at- 
tempted to  manage  and  operate  the  locomotive  engine  in  making 
such  coupling. 

By  the  exercise  of  his  authority  the  conductor  ordered  the  plaintiff 
to  perform  services  of  increased  peril  not  contemplated  by  his  con- 
tract with  defendant.  The  case  is  no  different  from  what  it  would 
have  been  had  th^  defendant  been  a  natural  person,  and  without 
possessing  the  requisite  skill  and  experience  and  being  wholly  unfit 
and  incompetent,  bad  himself  undertaken  to  run  and  manage  the 
engine,  and  had  at  the  same  time  ordered  the  plaintiff  to  couple 
the  cars,  and  the  injury  had  resulted  in  consequence  of  the  want  of 
fitness,  competency,  skill  and  experience  of  defendant.  The  de- 
fendant is  equally  liable  for  the  acts  of  his  agent,  the  conductor, 
as  if  they  were  his  own,  when  such  acts  are  an  abuse  of  his  author- 
ity,  or  where  he  stands  in  place  of  the  defendant. 

What  was  said  in  the  Bayfiehl  case  is  equally  pertinent  here, 
namely:  '^  When  one  person  engages  in  the  employment  of  another, 
he  undertakes  to  obey  all  lawful  orders,  and  he  subjects  himself 
for  any  failure  to  do  so  to  the  double  liability  of  being  expelled 
from  the  employment  and  of  being  required  to  pay  damages.  It  is 
true  the  master  had  no  right  to  direct  him  to  do  any  thing  not 
contemplated  in  the  employment,  but  when  one  thus  contracts  to 
submit  himself  to  the  orders  of  another,  there  must  be  some  pre- 
sumption that  the  orders  he  receives  are  lawful,  the  giving  of  the 
orders  being  of  itself  an  assumption  that  they  are  lawful ;  and  the 
servant  who  refused  to  obey  would  take  upon  himself  the  burden 
of  showing  a  lawful  reason  for  the  refusal."  Chicago  A  If.  FT.  /2y. 
Co.  V.  Bajifieldj  37  Mich.  210.  The  principles  laid  down  in  that 
case  rule  this.  Both  are  based  upon  an  abuse  of  authority ;  and  aa 
was  said  in  that  case,  **  it  is  in  general  no  excuse  to  the  employer 
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that  an  injury  which  has  occurred  was  caused  by  disobedience  of 
his  orders,  whether  they  be  express  orders  or  implied  orders.  He 
assumes  the  risk  of  such  disobedience  when  he  puts  the  servant 
into  his  business ;  and  the  reasons  for  holding  him  responsible  for 
the  servant's  conduct  are  the  same  .whether  the  injury  results  from 
a  failure  to  observe  the  master's  directions,  or  are  from  neglect  of 
the  ordinary  precautions  for  which  no  specific  directions  are  deemed 
necessary." 

In  the  Bat/field  case  the  excess  or  abuse  of  authority  consisted  m 
directing  a  common  laborer  to  perform  the  duty  of  a  brakeman, 
which  was  a  more  perilous  duty  than  that  for  which  the  servant 
liad  contracted.  In  this  case  the  abuse  of  authority  consisted  in 
the  twofold  act  of  ordering  the  plaintiff  to  couple  cars  in  the  ab- 
sence of  an  engineer,  and  in  attempting  to  run  and  manage  the 
engine,  being  entirely  unfit  and  incompetent  to  perform  that  duty, 
and  the  liability  results  from  the  combined  act  and  order  of  the 
oonductor. 

The  judgment  should  be  reversed,  the  demurrer  overruled,  with 
leave  to  defendant  to  plead  in  twenty  days  from  the  time  of  notice 
of  filing  the  remittitur,  and  the  cause  remitted  to  the  court  below 
for  further  proceedings. 

Judgmeni  affirttied. 

Shbkwood,  J.,  concurred. 

NoTR  BY  TUB  Rkportbr. —  See  Oritpin  v.  BMUt,  81  N.  Y.  516:  s.  c,  8V 
Am.  Rep.  521;  Gormiey  v.  Vulcan  Iron  Works,  61  Mo.  402. 

The  doctrine  of  the  principal  case  was  held  in  Qtann  v.  H.  J,  Lighterage  Co., 
23  Fed.  Rep.  863,  where  the  superior  servant  was  a  vioe-principai  discharging 
the  duty  of  a  oo-employee  of  the  plaintiff.  Wallace,  J.,  said.  "  If  the  duty 
negligently  performed  is  not  the  master's  duty,  but  a  servant's  daty,  the  ser- 
vant injured  has  no  right  to  complain  unless  the  employer  selected  was  negli- 
gent in  selecting  the  co-servant.  *  •  *  The  true  inquiry  in  this  case  is 
whether  the  character  of  the  act  of  the  captain  was  one  which  it  was  incumbent 
upon  the  defendant  to  see  properiy  performed.  •  *  *  Where  the  captain 
uf  the  barge  was  not  performing  a  captain's  duty  while  working  at  the  tongs, 
but  that  of  a  common  laborer,  his  negligence  was  not  that  of  a  vice-principal, 
but  of  a  co-laborer.  If  he  had  directed  any  of  the  men  assisting  the  plaintiff  to 
do  that  particular  part  of  the  work  which  he  undertook  to  do  himself,  as  he 
might  have  done  if  he  had  seen  fit,  and  the  plaintiff  had  been  injured  by  the 
fault  of  the  one  thus  selected,  the  defendant  would  not  have  been  liable,  in  tht* 
absence  of  proof  that  the  captain  had  selected  an  incompetent  man  for  tho 
place.  The  plaintiff  has  no  more  ground  of  complaint  than  he  would  have 
had  if  he  had  been  injured  by  the  carelessness  of  any  of  his  fellow  servants.*' 
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LtOJT  ¥•  TaAVBLLBBS'  IkSURANCK  OoUTAJTf  OV  ELUBOOBD^ 

CONKECTIOUX. 

0(5  Mtoh.  Uh} 

Amuranee^paifment  of  premiums  ^^finfeUmw. 

A  lailwmy  bnkeman,  insared  against  accident,  gaire  the  insuren  a  wriitea  or-i 
der  on  his  company  for  the  premiums  as  they  feli  due.  which  they  delivered 
to  the  railroad  company.  That  company  neglected  to  pay  one  installment, 
and  while  it  was  in  arrear  the  bndLeman  was  killed  by  accident.  Held,  that 
the  policy  was  not  forfeited,  and  the  beneficiary  might  recover,  notwithstand- 
ing it  provided  that  there  could  be  no  liability  for  an  injury  occurring  while 
any  premium  was  in  arrear. 

ACTION  on  a  policy  of  insurance.    The  opinion  states  the  case. 
The  defendant  had  judgment  below. 

Spaulding  £  Barkery  for  appellant. 
Wilkiwton  d  Post,  for  appellee. 

Sherwood,  J.  This  is  an  action  upon  a  policy  of  insurance  is* 
sued  by  the  defendant  to  Mark  Lyon,  March  3,  1883,  insuring  him 
for  one  year  against  bodily  injuries  receiyed  through  external  and  ac- 
cidental violence,  and  made  payable,  in  case  of  accidental  death,  to 
his  mother,  the  plaintiff.  The  policy  was  based  upon  a  written  appli- 
cation, and  an  order  upon  the  Detroit,  Grand  Haven  &  Milwaukee 
Bailroad  Company,  both  executed  by  the  insured  and  bearing  even 
date  with  the  policy.  These  three  instruments  taken  together  con- 
stitute the  policy  of  insurance  upon  which  the  rights  and  obliga- 
tions of  the  parties  depend. 

Mark  Lyon,  at  the  time  the  policy  was  issued,  and  thereafter  un- 
til the  time  of  his  d^ath,  except  when  sick,  from  May  seventeenth 
to  August  twentieth  was  in  the  employ  of  the  above  mentioned 
railway  company.  The  premium  upon  said  policy  was  $27  for  the 
year,  and  its  payment  was  provided  for  by  Lyon  in  the  following 

order: 

"Payma8Trr*8  Order  for  $27.    No.  92,746. 

To  the  Detroit,  Grand  Haven  £  Xilwaukee  Railroad  Compang: 
Please  pay  to  the  Travellers'  Insurance  Company,  of  Hartford,  Cona, 
or  its  authorized  agent,  the  sum  of  twenty-seven  dollars,  by  install- 
ments, as  follows: 
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"  First  installinenty  6.75  dollars  to  be  paid  and  deducted  from 
my  wages  for  the  month  ot  March,  1888. 

'^Second  installment,  6.75  dollars  to  be  paid  and  deducted  from 
my  wages  for  the  month  of  April,  1883. 

"  Third  installment,  6*76  dollars  to  be  paid  and  deducted  from 
my  wages  for  the  month  of  May,  1883. 

'*  Fourth  installment,  6.75  dollars  to  be  paid  and  deducted  from 
my  wages  for  the  month  of  June,  1883. 

'^  The  first  installment  being  the  premium  for  two  months,  the  first 
insurance  period  under  a  policy  of  insurance  issued  to  me  by  toid 
company,  and  bearing  eyen  date  and  number  herewith;  the  second 
installment  being  the  premium  for  two  months,  the  second  insur-^ 
ance  period  under  said  policy;  the  third  installment  being  the  pre- 
mium for  three  months,  the  third  insurance  period  under  said  pol- 
icy; and  the  fourth  installment  being  the  premium  for  five  months, 
the  fourth  insurance  period  under  said  policy, —  all  in  accordance 
with  the  provisions  and  cdnditions  of  said  policy>  and  my  applica- 
tion for  the  same. 

'' Occupation,  brakeman  mixed  train.** 

It  was  also  stipulated  by  the  policy  that  there  should  **  be  no  lia- 
bility under  this  policy  for  any  claim  by  reason  of  personal  injuries, 
as  aforesaid,  occurring  in  either  of  the  said  insurance  periods  for 
which  the  respective  installments  of  premium  shall  not  have  been 
actually  paid.'' 

The  defendant,  after  receiving  the  order,  and  soon  after  its  date, 
deposited  the  same  with  the  railway  company,  in  accordance  with 
«  custom  existing  in  such  cases  between  them,  and  it  was  the  prac-^ 
tice  of  the  defendant,  early  in  each  month,  to  send  to  the  railway 
company  a  statement  of  the  amount  due  from  the  employees  of  such 
company  by  reason  of  insurance,  which  the  said  railway  company 
stopped  against  the  pay  of  such  employees  about  the  middle  of  the 
month  and  paid  it  over  to  the  defendant. 

Mark  Lyon  had  money  due  him  from  the  railway  company  for 
wsiges  in  each  of  the  months  of  March,  April  and  May,  in  excess  of 
the  amount  falling  due  on  said  order.  The  defendant  rendered  its 
statement  of  the  amount  due  on  the  order  to  the  railway  company 
on  the  first  of  April,  May,  June,  July  and  August,  and  the  first 
two  payments  were  made  by  the  railway  company  to  the  defendant, 
being  from  the  March  and  April  wages  of  Mark  Lyon.  These  sums 
paid  for  insurance  to  July  third,  at  noon.    The  railway  company  did 
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not  pay  the  third  installment  from  the  Hay  wages,  though  it  had 
money  in  its  hands.,  subject  to  said  order,  to  the  amount  of  $23.42.. 

Mark  Lyon  was  accidentally  killed  September  26th,  seven 
days  before  the  expiration  of  the  third  insurance  period,  while  at 
work  for  the  railway  company  on  a  freight  and  logging  train  as  a 
brakeman.  He  had  no  wages  due  him  for  June,  and  was  paid  his 
May  wages  by  the  station  agent  at  St.  Johns,  July  6th,  according 
to  his  time  kept  by  the  railway  company,  three  days  after  the. 
commencenioiit  of  the  third  insurance  period.  The  defendant  did 
not  notify  Mark  Lyon  of  the  non-payment  of  the  third  installment; 
did  not  cancel  the  policy  nor  return  the  order  to  him;  but  rendered 
statement  of  back  premiums  to  the  railway  company  in  July  and 
August,  and  at  the  time  of  his  death  the  railway  company  owed 
Lyon  for  wages  $40. 

One  of  the  clauses  of  the  contract  contained  in  the  application  is 
to  the  effect  that  '*  for  any  injury  received  by  exposure  to  accidents, 
risks  (ti*  occupation  classified  as  more  haz^dous  than  the  occupation 
or  hazards  against  which  the  insurance  is  taken,  the  insured  shall 
be  entitled  to  recover  only  such  amount  as  the  premium  paid  by 
*  the  insured  would  purchase,  at  the  rates  fixed  by  the  company  for 
such  increased  hazard." 

So  far  as  the  finding  or  record  shows,  the  first  information  the 
plaintiff  received  after  the  death  of  the  insured,  that  the  insurance 
company  claimed  that  they  were  not  liable  under  the  policy,  was  on 
the  sixth  day  of  October,  when  she  wrote  Mr.  Thompson,  the  State 
agent  at  Detroit,  asking  what  proofs  of  death  would  be  required, 
and  was  informed  by  letter  that  the  policy  was  not  in  force  at  the 
time  of  the  death  of  the  insured,  because  of  the  non-payment  of 
the  premium. 

The  foregoing  is  the  substance  of  the  facts  as  they  are  found  by 
the  court  and  apx)ear  in  the  record. 

The  main  defense  at  the  trial  was  that  at  the  time  Lyon  received 
his  injuries  the  contract  of  insurance,  by  its  own  terms,  had 
expired  and  became  null  and  void  by  reason  of  the  non-payment  of 
the  premium.  The  plaintiff  insisted  that  the  premium  for  the 
third  insurance  period  had  been  paid;  that  the  defendant  waived 
payment  and  forfeiture  of  the  policy  by  its  July  and  August  calls 
upon  the  railway  company;  that  the  defendant  retained  the  order 
and  did  not  notify  Mark  Lyon  of  its  non-payment,  and  did  not  dis- 
close a  forfeiture  of  the  policy. 
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The  Circuit  judge  held  as  matter  of  law,  from  the  facta  as  found, 
that  the  premium  was  not  paid  for  the  third  period  mentioned  in 
the  pohcy,  commencing  July  3d  and  ending  October  3d,  and  by 
reason  thereof  the  contract  of  insurance  was  rendered  of  no  effect, 
and  that  the  defendant  had  not  waived  its  right  to  make  cUim  of 
non-liability,  and  rendered  judgment  for  defendant. 

Upon  the  facts  disclosed  by  the  record  in  this  case,  I  fail  to  come 
to  the  conclusions  arrived  at  by  the  Circuit  judge.  I  think  the 
fiicts  in  the  case  show  clearly  a  transfer  of  the  premium  for  the 
third  period  to  the  insurance  company,  and  Mark  Lyon  received 
the  consideration  therefore  in  the  policy  issued  to  him.  The 
assignment  is  in  writing,  and  independent  of  the  order  given  on 
the  railway  company  for  the  amount.  The  order  is  but  a  notice 
to  the  railway  company  of  the  transfer,  and  voucher  for  it  when 
paid.  The  assignment  is  complete  without  it,  and  the  insurance 
company  could,  when  the  installment  became  due  m  May,  have 
brought  suit  for  it  against  the  railway  company.  The  assign- 
ment,, though  made  at  the  time  the  policy  issued,  did  not  take 
effect  until  the  money  for  the  premium  for  the  particular  period 
was  earned  by  the  insured.  The  May  installment  was  earned  and 
in  the  hands  of  the  railway  company,  in  accordance  with  its  rules 
and  customs  in  dealing  with  the  defendant  in  such  cases,  and  its 
practice  in  this  particular  case,  when  the  same  became  due.  HaO 
v.  Sfeel  68  111.  231;  MandeviUe  v.  Welch,  5  Wheat.  286;  23  Am. 
Law  Reg.  (note  to  Merchants*  Nat.  Bank  v.  Coatee)  189.  It  is 
true,  non-payment  of  the  premium  for  any  one  of  the  periods  sus- 
pends the  enforcement  of  the  policy;  but  the  insured,  in  a  case 
like  this,  when  he  has  provided  for  the  payment  when  due,  and 
the  premium  made  is  in  the  possession  of  the  defendant  or  under 
its  control,  payment  will  be  deemed  to  have  been  made,  until  the 
insured  is  noti6ed  by  the  defendant  to  the  contrary.  A  failure  of 
the  railway  company  to  make  payment  when  the  amount  assigned 
became  due  will  not  be  presumed. 

It  is  claimed  l)y  plain  tiff^s  counsel,  and  I  think  with  much  force, 
that  under  the  facts  and  findings  in  the  case  the  defendant  waived 
the  legal  effect  of  non-payment  of  the  premium  by  the  terms  of 
the  contract,  by  the  course  it  pursued  with  the  order  and  claim 
transferred  to  it  by  the  insured  for  payment.  Baher  v.  Union 
Life  Tn$.  Co.,  6  Abb.  Pr.  (N.  S.)  144;  1  Big.  L.  &  A.  Ins.  Cas. 
595.     A  forfeiture  for  non-payment  of  premium  is  inserted  in  the 
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cpntraot  for  the  benefit  of  the  insurer.  It  may  be  waived  by  the 
company.  A  forfeiture  is  not  favored  either  at  law  or  in  equity, 
and  a  provision  for  it  in  a  contract  will  be  strictly  oonstmed,  and 
courts  will  find  a  waiver  upon  slight  evidence,  when  the  equity  of 
the  claim  made,  as- in  this  case,  is  under  the  contract  in  favor  of 
the  insured.  Vaung  v.  Life  Ins.  Co.,  4  Big.  L.  ft  A.  Ins.  Gas.  1; 
MilUr  V.  Brooklyn  Ins.  (%.,  2  Big.  L.  ft  A.  Ins.  Oas.  85;  Bouion 
V.  Am.  M,  L.  Ins.  Co.,  25  Conn.  542;  Phmnix  Ins.  Co.  v.  Lansing, 
15  Neb.  494;  Crane  v.  Dwyer,  9  Mich.  860;  White  v.  Port  Huron 
d  Milwaukee  Ry.  Co,,  18  Mich.  856;  Westchester  F.  Ins.  Co.  v. 
Earle,  88  Mich.  148;  Pulford  v.  Fire  Dept.  of  Detroit,  81  Mich.  458. 

While  I  think  the  plaintiffs  case  might  be  safely  rested  upon 
the  ground  of  waiver  I  prefer  placing  it  upon  the  ground  first 
stated,  viz. :  that  payment  of  the  premium  will  be  presumed  and 
deemed  to  have  been  made  out  of  the  fund  provided  and  assigned 
to  the  company  for  that  purpose,  until  notice  of  non-payment  is 
given  to  the  insured. 

It  is  also  plaimed  by  plaintiffs  counsel  that  defendant,  in  making 
its  defense  in  this  case,  should  have  been  confined  to  the  ground 
on  which  it  first  placed  its  right  to  immunity,  the  State  agent's 
letter  to  the  plaintiff,  and  therefore  the  company  could  not  claim 
the  benefit  given  in  the  policy  of  reducing  the  claim  of  plaintiff  to 
the  sum  allowed  in  case  of  death  of  the  insured  while  he  occupied  a 
place  in  the  railway  company's  employment,  of  increased  hazard  over 
the  one  he  occupied,  mentioned  in  the  policy  when  he  was  insured. 

I  regard  this  position  however  as  untenable.  There  would  be 
some  force  in  the  suggestion  if  the  plaintiff,  in  her  letter  advising 
the  State  agent  of  the  death  of  the  insured,  had  stated  that  when 
killed  he  occupied  the  place  of  increased  risk.  This  she  did  not 
do;  and  of  course  the  reply  of  the  agent  had  reference  only  to  the 
statement  made  in  plaintiff's  communication.  The  plaintiff  in 
her  right  to  recover  will  therefore  be  confined  to  the  class  of  risk 
the  position  of  the  insured  placed  him  in  when  killed  in  the  rail- 
way company's  service. 

The  judgment  must  be  reversed  and  a  judgment  entered  in  this 
eourt  in  favor  of  the  plaintiff  and  against  the  defendant  for  the 
sum  of  1270,  less  $18.50,  being  the  premium  remaining  unpaid, 
with  costs  of  both  courts. 

The  other  justices  concurred. 

Judgment  reversed. 
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NOTSB  V.  SOUTHWOBTH. 

C56  moh.  m.) 

Maffiaff€ — woman's  wiU — mOnequMi  marriaff$. 

Where  manied  women  have  power  to  make  wills  as  if  single,  the  wiU  of  a 
single  woman  is  not  revoked  by  her  sobseqaent  marriage.* 

nBOBATE  proceedings.     The  opinion  states  the  oaae. 

CL  N.  Legg  and  John  B.  Shipman,  for  appellant 
Charles  Upson^  for  appellees. 

Campbell,  J.  This  is  a  contest  over  the  will  of  Gynthia  Sonth- 
worthy  made  while  she  was  a  widow,  before  her  marriage  with 
appellant,  and  never  revoked.  Appellant  contests  it  on  the  sole 
ground  that  her  subsequent  marriage  to  him  was  a  revocation  in 
law. 

The  will  was  made  July  27,  1881,  she  being  childless,  and  all 
the  estate  of  which  she  was  possessed  at  her  death  was  owned  before 
she  married  contestant.  They  were  married  February  21,  1882, 
and  she  died  without  children  September  28,  1882. 

Both  the  Probate  and  Circuit  Courts  of  Branch  county,  where 
she  had  resided,  sustained  the  will. 

Laying  aside  such  decisions  as  are  made  under  statutes,  the  only 
foundation  which  has  been  suggested  for  holding  a  woman's  mar^ 
riage  to  operate  as  an  implied  revocation  is  the  common-law  rule  to 
that' effect  which  was  based  on  the  effect  of  marriage  on  a  woman's 
property  and  testamentary  capacity.  By  marriage  her  personalty 
devolved  on  her  husband,  and  left  nothing  for  a  will  to  operate  on, 
unless  possibly  such  rights  in  action  as  should  not  be  reduced  to 
possession  during  coverture.  So  it  was  further  held  that  she  could 
make  no  testamentary  provision  during  coverture  relating  to  her 
own  property  without  her  husband's  concurrence,  and  this  would 
prevent  a  revocation,  as  well  as  any  other  testamentary  act,  and  a 
will  cannot  be  recognized  which  is  not  subject  to  revocation  by  the 
testator.  These  were  reasons  enough  to  maintain  the  common-law 
doctrine.     And  the  exceptions  show  that  these  were  the  only  rea- 

*  Bee  JSuMn  v.  Hammond  (188  MaM.  46),  52  Am.  Bep.  255! 
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80118^  for  they  only  extended  to  wills  under  powers  of  appointment, 
and  devises  which  were  suspended  during  coverture  and  revived  by 
the  husband's  death.  These  doctrines  are  elementary,  and  a  general 
referonco  to  the  authorities  cited  on  the  argument  will  suflSce.  See 
especially  for  the  old  doctrine,  fbrse  and  H&tnhling^»  case,  4  Coke,  61, 
and  notes  to  modem  editions,  and  the  reference  to  Plowden  343; 
also  i  Kent  Com.  523-527. 

Our  Constitution  has  done  away  with  all  the  disabilities  of  cover- 
ture on  this  head,  and  expressly  authorized  every  married  woman 
to  make  wills  of  her  estate  as  if  she  were  sole.  This  leaves  her  case 
to  be  governed  by  the  same  rule  which  would  apply  to  any  one  else 
on  change  of  condition.  Apart  from  some  decisions  based  on  statu- 
tory or  peculiar  local  usages,  the  doctrine  is  quite  uniform  that 
marriage  alone,  without  birth  of  issue,  will  not  revoke  a  man's  will. 
It  may  be  doubtful  whether,  under  our  statutes  concerning  children 
born  subsequently,  the  birth  of  issue  would  have  the  same  signifi- 
cance. That  question  is  not  before  us.  But  there  is  no  sound 
reason  that  we  can  perceive  why  in  the  absence  of  statute  implied 
revocations  should  be  extended,  or  should  be  differently  treated  as 
between  men  and  women,  when  the  property  rights  of  married 
women  have  ceased  to  be  hampered  by  marriage. 

We  do  not  think  the  case  calls  for  the  discussion  of  any  doctrinea 
which  are  not  based  on  the  rules  and  reasons  of  the  common  law, 
and  which,  when  we  depart  from  these,  would  lead  into  conjectural 
and  uncertain  results. 

We  think  the  will  was  not  revoked,  and  the  judgments  below  to 
that  effect  must  be  affirmed,  with  costs  against  contestant. 

The  other  justices  oonoorred. 

Judgmtni  affirmkL 
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ThATBB  V.  AUGUSTUfS. 

(55  Mich.  187J 
PmrtMTMhip  —  taking  profits  for  rent. 

Banting  a  saloon  for  a  share  of  the  profits  of  the  hasiness  does  not  make  the 

parties  partners.* 

ASSUMPSIT.     The  opinion  states  the  case.     The  plaintiff  had 
judgment  below. 

W.  S.  TennatU,  for  ap])eUant. 
I^hrank  E.  Emerioky  for  appellee. 

Shbbwood,  J.  The  plaintiff  rented  his  building  in  East  Sagi- 
naw to  the  defendant  for  a  saloon,  agreeing  to  take  as  rent  therefor 
one-half  of  the  profits  made  by  the  defendant  in  the  business  car- 
ried on  in  the  building,  the  same  to  be  paid  weekly.  The  defend- 
ant carried  on  the  business  under  this  arrangement  about  eleven 
months,  and  on  refusing  to  settle  with  the  plaintiff  at  that  time  or 
pay  the  balance  of  the  rents  claimed  by  the  plaintiff  to  be  due  him 
on  the  contract,  plaintiff  brought  this  suit  to  recover  therefor,  and 
on  the  trial  at  the  Circuit  before  a  jury  obtained  a  verdict  for  $300. 
The  case  is  before  us  for  review  on  error,  the  bill  of  exceptions  con- 
taining all  the  testimony  given  in  the  case. 

The  principal  question  presented  is,  did  the  agreement  for  the 
]>ay  for  the  use  of  plaintiff's  building  constitute  the  parties  part- 
ners. If  it  did  not,  then  of  course  the  compensation  promised,  if 
any  accrued  under  the  contract,  was  to  be  rent,  and  the  amount 
thereof  depended  upon  the  extent  of  the  profits  of  the  business. 

It  is  evident  from  the  testimony  that  the  parties  had  no  intention 
of  carrying  on  the  saloon  business  together.  The  defendant  desired 
to  do  that  alone,  but  wanted  the  plaintiff's  building  to  do  it  in.  It 
was  from  the  saloon  business  that  the  profits,  if  any,  were  expected 
to  arise.  The  parties  had  no  mutual  interest  in  the  capital  invested, 
the  capital  belonged  exclusively  to  the  defendant,  and  there  was  no 
stipulation  for  mutual  loss.  It  is  true  the  profits,  if  any,  were  to 
be  divided;  not  however  as  proceeds  of  a  joint  venture  by  the  par- 

*  To  same  effect,  McDonnell  v.  Battle  Houee  Co.  (67  Ala.  d0),42  Am.  Hep.  99. 
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ties,  but  to  ascertain  what  amount  of  the  proceeds  of  the  individual 
enterprise  carried  on  by  the  defendant  would  indicate  the  rent  to  be 
paid  for  the  use  of  the  building.  There  is  nothing  in  the  contract 
tending  to  show  the  parties  understood  it  as  constituting  a  partner- 
ship between  them,  and  this  is  an  action  between  the  parties,  one 
in  which  their  intention,  when  ascertained,  should  prevail. 

Sharing  profits,  while  always  competent  testimony  in  such  cases,^ 
is  not  invariably  a  test  of  partnership.  In  this  case  it  was  a  mere 
arrangement  to  determine  the  rental  value  of  the  plaintiff's  real 
estate,  and  the  profits  are  only  referred  to  for  that  purpose.  The 
plaintiff  had  no  control  whatever  over  them. 

Courts  are  not  called  upon  when  constructing  contracts,  to  abro- 
gate or  make  them  for  the  parties,  but  when  required,  to  ascertain 
their  provisions  and  enforce  them.  It  seems  quite  clear  to  us  that 
no  contract  of  partnership  existed  between  these  parties,  and  the 
plaintiff  was  entitled  to  pursue  the  remedy  he  has  to  make  his  claim. 

These  views  dispose  of  most  of  the  questions  raised  in  the  case. 
It  was  necessary  for  the  plaintiff  to  make  some  showing  of  the 
profits  of  the  defendant's  business  in  order  to  establish  his  claim 
and  the  extent  of  the  same,  and  we  think  the  testimony  offered  in 
that  direction  and  the  rulings  of  the  Circuit  judge  relating  there*:o 
were  all  correct. 

In  determining  the  profits  of  the  business  the  court  instructed 
the  jury  they  should  first  ascertain  the  gross  receipts  and  the  stock 
on  hand  at  its  cost  price,  less  its  depreciation,  and  deduct  there- 
from the  expenditures  and  the  debts.  This  we  think  was  right,  and 
not  subject  to  the  objections  taken. 

We  find  no  error  in  the  rulings  or  charge  of  the  Circuit  judge,  and 
the  judgment  must  be  affirmed. 

Judgment  affirmed. 

The  other  justices  concurred. 
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(fi  Mloh.  m.) 
Banki^^drqft — r&medffofpai^ 

An  UMeoepled  Bight  draft  an  a  bank  does  not  operate  aa  an  aadgnmant  of  tba 
.  fond,  and  in  the  insolvent^  of  the  drawer  the  payee  moat  share  pro  rata 
with  other  creditors. 

PETITION  for  order  on  reoeiver.     The  opinion  states  the  case. 
The  petitioner  had  judgment  below. 

Olds  d  Bobson,  for  petitioner. 

CTuu.  F.  Hammond  and  Gahitt,  Ostrander  S  Baird,  for  ap» 
pellant. 

OooLET,  0.  J.  The  facts  in  this  case  are  the  following:  On 
May  15y  1883,  Eugene  Angell  was  doing  business  as  a  private 
banker  in  Lansing,  Michigan.  His  New  York  correspondent  was 
the  Chase  National  Bank.  On  the'  day  named  Oiiammel,  the  peti- 
tioner in  this  case,  purchased  of  Angell  two  small  drafts  on  the 
Chase  National  Bank,  amounting  together  to  $174.50,  and  paid  for 
them.  They  were  ordinary  bankers'  drafts,  payable  at  sight.  An- 
gell at  this  time  was  insolvent,  though  it  was  not  publicly  known^ 
and  two  days  thereafter  he  made  a  general  assignment  of  his  prop- 
erty for  the  benefit  of  all  his  creditors.  Arthur  N  Hart  was  named 
assignee.  Two  days  subsequent  to  the  assignment  the  drafts  of  pe- 
titioner were  presented  to  the  Chase  National  Bank  for  payment, 
and  payment  refused  upon  the  ground  that;  the  assignee  had  noti- 
fied the  bank  to  pay  no  drafts. .  The  bank  had  moneys  belonging  to 
Angell  at  the  date  of  the  drafts  more  than  sufficient  for  their  pay- 
ment, and  continued  to  have  until  the  time  of  their  presentation. 
Hart,  the  assignee,  failed  to  give  bond  as  such,  and  under  the  statute 
the  respondent  Carmer  was  appointed  receiver  to  execute  the  trust 
in  his  stead.  The  Chase  National  Bank  then  paid  over  to  the  re- 
ceiver the  balance  which  was  due  to  Angell  when  he  assigned. 

On  this  state  of  facts  the  petitioner  claimed  to  be  entitled  to  pay- 
ment of  his  drafts  in  full  from  the  amount  paid  over  to  the  receiver 
by  the  Chase  National  Bank,  and  he  petitioned  the  Circuit  Court  for 
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an  order  directing  such  payment  to  be  made.  The  receiver  con- 
tested his  right,  insisting  that  he  must  receive  proportionate  pay- 
ment with  other  creditors;  but  the  Circuit  Court  made  the  order 
prayed  for.     The  receiver  appeals. 

It  is  contended  on  the  part  of  petitioner  that  a  banker's  sight- 
draft  is  in  legal  effect  a  check,  and  that  if  there  are  in  the  hands 
of  the  drawee  funds  for  its  payment,  the  payee  is  absolutely  entitled 
to  payment  from  such  funds,  and  cannot  be  deprived  of  his  right 
by  any  action  of  the  drawer,  or  of  the  assignee  or  receiver  of  the 
drawer  who  would  stand  in  his  shoes.  It  is  further  contended  that 
the  holder  of  the  draft  may  bring  suit  against  the  drawee  for  the 
amount  if  the  latter  refuses  to  make  payment,  and  that  in  effect  he 
has  a  lien  upon  the  fund  and  may  follow  it  into  the  receiver's  hands 
if  it  is  paid  over  to  him.  And  several  cases  are  cited  in  support  of 
these  positions. 

The  doctrine  that  a  banker's  draft,  drawn  and  payable  withia 
the  country,  is  iu  legal  effect  a  check,  is  held  by  a  divided  court  in 
Roberta  v.  Corbin,  26  Iowa,  315,  in  which  case  it  was  also  held  that 
the  holder  of  a  bank  check  drawn  against  funds  sufficient  for  its 
payment  may  maintain  suit  for  the  amount  against  the  bank  if  pay- 
ment is  refused.  The  case  of  Munn  v.  Burch^  25  111.  35,  is  relied 
upon  as  authority.  An  examination  of  the  facts  in  that  case  will 
show  very  clearly  that  the  question  supposed  to  have  been  decided 
by  it  did  not  arise  at  all,  for  the  check  which  was  in  question  had 
actually  been  received  by  the  bank  on  which  it  was  drawn  and 
actually  charged  up  to  him  on  his  pass-book.  The  court  went 
beyond  the  case  and  expressed  an  unnecessary  opinion,  which  iu 
Chicago,  etc.,  Co.  v.  Stanford,  28  111.  168,  and  Union  Bank  v. 
Oceana  Bank,  80  111.  212,  has  been  followed  as  authoritative.  Sec 
also  Fogarties  v.  State  Bank,  12  Rich.  518;  Lester  v.  Oiven,  8  Bush, 
357.  But  the  great  weight  of  judicial  authority  is  unquestionably 
to  the  contrary  of  this.  In  Bank  of  Republic  v.  Millard,  10  Wall. 
152, 156,  Davis,  J.,  speaking  for  the  court,  says:  '^  It  is  no  longer 
an  open  question  in  this  court  since  the  decision  in  the  cases  of  the 
Marine  Dank  v.  Fulton  Bank,  2  Wall.  252,  and  of  Thompeon  v. 
Rigge,  5  Wall.  663,  that  the  relation  of  banker  and  customer  in 
their  pecuniary  dealings  is  that  of  debtor  and  creditor."  He  adds 
that  on  principle  there  can  be  no  foundation  for  an  action  on  the 
part  of  the  holder  of  a  check  against  the  bank  unless  there  is  privity 
of  contract  between  him  and  the  bank.     **  How  can  there  be  such 


OCTOBER  TERM,  1884.  365 

Qrammel  t.  Caimer. 

a  privity  wheD  the  bank  owes  no  duty  and  is  ander  no  obligation 
to  the  holder?  The  holder  takes  the  check  on  the  credit  of  the 
drawer^  in  the  belief  that  he  has  funds  to  meet  it;  but  in  no  sense 
can  the  bank  be  said  to  be  connected  with  the  transaction."  See 
also  First  Nat.  Bank  y.  Whitman^  94  U.  S.  343.  Many  cases 
might  be  cited  to  the  same  effect  if  it  were  needful,  but  we  think 
the  case  of  PerUy  t.  County  of  Mu»hegony  32  Mich.  132;  s.  c,  20 
Am.  Rep.  637,  recognizes  the  same  principle. 

This  case  however  is  not  the  case  of  a  check,  but  of  bills  of  ex- 
change. The  bills  were  drawn  by  banker  upon  banker,  it  is  true, 
and  against  deposits  made  to  meet  them,  and  it  might  be  difficult 
to  say  why  any  distinction  should  be  taken  between  checks  and 
such  drafts  as  to  the  rules  which  should  govern  the  rights  of  the 
parties.  We  have  no  occasion  in  this  case  to  consider  whether  a 
distinction  exists,  because  we  think  it  clear  that  if  it  could  be  held, 
as  some  courts  do  hold,  that  the  payee  of  a  check  drawn  against 
actual  deposits  may  sue  the  banker  who  refuses  to  pay  it,  it  would 
be  impossible  to  so  hold  in  the  casd  of  a  draft  without  disregarding 
long-settled  rules. 

The  cases  of  Wtttiavisy.  Everett,  14  East,  582,  597;  Yatee  v.  Bdly 
3  B.  &  Aid.  643;  Hopkinson  v.  JFbrster,  L.  R.,  19  Eq.  74,  and  Citi- 
zens' Bank  v.  First  Nat.  Bank,  L.  R,  6  H.  L.  352;  s.  c,  7  Moak, 
56,  are  sufficient  to  show  that  the  law  in  England  is  that  the  drawee 
of  a  bill  of  exchange  is  liable  on  it  only  after  he  has  become  acceptor. 
The  same  rule  is  recognized  in  MandeviUe  v.  Welchy  5  Wheat.  277, 
283,  and  Bank  of  Republic  v.  Millard,  already  cited.  In  Gibson  v. 
Cooke,  20  Pick.  15;  E.  c,  32  Am.  Dec.  104,  it  appeared  that  a  party 
had  drawn  a  bill  which  was  dishonored  for  want  of  funds.  After- 
ward  the  drawer  remitted  funds  expressly  to  meet  that  and  another 
small  bill  which  had  previously  been  drawn.  The  drawee  paid  the 
small  bin,  but  refused  to  pay  the  other.  It  was  held  that  the  payee 
could  not  maintain  an  action  against  the  drawee  for  the  amount, 
there  being  no  privity  of  contract  between  them.  If  any  case  could 
be  conceived  whose  facts  would  support  such  an  action,  this  must 
be  such  a  case,  for  here  the  funds  were  remitted  for  the  express 
purpose  of  paying  the  bill  sued  upon.  To  the  same  effect  are 
Bullard  v.  Randall,  1  Gray,  605;  s.  c,  61  Am.  Dec.  433;  Hopkins  t. 
Beebe,  26  Penn.  St.  86;  Jermyn  v.  Moffit,  75  Penn.  St.  399;  Gibson 
Y.  Pinley,  4  Md.  Oh.  76;  Poydras  v.  Delamare,  13  La.  98;  Harris 
V.  Clark,  3  N.  Y.  118;  Cowperthwaite  y.  Shej/UU,  3  N.  Y.  243; 
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Winter  y.  Drury,  6  N.  Y.  625;  Noe  t.  Christie,  61  N.  Y.  278; 
Duncan  y.  Berlin,  60  N.  Y.  161;  Tyler  v.  ffowW,  48  N.  Y.  682; 
Risley  t.  Phenix  Bank,  83  N.  Y.  318;  Bank  of  Commerce  y.  BtieeeU, 
2  Dill.  215;  fianX:  of  Commerce  t.  JSdsry,  44  Mo.  13;  Weinstock  t« 
Bettwood,  12  Bush,  139;  Caldwell  r.  Merchantt^  Bank,  26  XT.  0.  C. 
P.  294. 

The  reason  for  these  decisions  is  found  in  the  fundamental  rules 
governing  this  class  of  paper.  The  drawer,  by  drawing  and  deliver- 
ing the  paper  to  the  payee,  agrees  that  if  duly  presented  it  shall  be 
accepted  and  paid  by  the  drawee,  and  that  in  default  thereof  he  will, 
if  duly  notified  of  the  dishonor,  pay  it  himself.  The  drawee  enters 
into  no  contract  relations  with  the  payee  in  respect  to  it  until  it  is 
presented  to  him,  nor  then  unless  he  does  so  by  acceptance.  If  he 
accepts,  he  undertakes  to  pay  according  to  the  terms  of  the  bill  or 
of  the  acceptance;  but  up  to  the  time  of  that  act  the  payee  looks 
exclusively  to  the  drawer  for  his  protection.  If  the  drawee  refuses 
to  accept  when  he  has  funds  for  the  purpose,  he  becomes  liable  to 
the  drawer  for  the  wrong  done  i6  his  credit.  IfarzeUi  v.  Williams, 
1  B.  &  Ad.  415;  Rolin  v.  Stewart,  14  0.  B.  695.  But  the  payee  can 
maintain  no  such  action,  for  the  plain  reason  that  until  acceptance 
the  drawee  owes  to  the  payee  no  legal  duty  whatever.  An  action 
at  law  must  be  grounded  on  some  failure  in  the  performance  of  legal 
duty. 

It  is  said  a  draft  should  be  considered  an  assignment  of  so  much 
money  in  the  drawee's  hands.  If  this  were  so,  then  drafts  would 
operate  as  assignments  in  the  order  in  which  they  were  given,  and 
should  be  paid  in  that  order.  But  to  so  hold  would  be  to  introduce 
a  new  and  ?icious  rule  into  the  law  of  commercial  paper.  The 
well-understood  rule  —  and  we  may  add  the  convenient  rule  —  now 
is  that  the  drawee,  when  a  draft  is  presented,  should  pay  it  if  he  has 
funds,  and  is  not  concerned  with  the  question  whether  drafts  of 
prior  issue  do  not  remain  unpaid.  But  if  a  draft  operates  as  an  as- 
signment, then  either  he  would  pay  at  his  peril,  or  the  payee  re- 
ceiving payment  would  be  liable  over  to  the  holder  of  a  prior  unpaid 
draft  for  money  received  to  his  use.  This  rule  would  greatly  and 
injuriously  affect  the  value  of  this  class  of  paper  for  commercial 
purposes. 

Something  has  been  said  in  this  case  about  this  being  an  equita- 
ble proceeding,  as  if  that  should  make  a  difference  in  the  rules  that 
should  bo  applied  to  it.     But  in  no  proper  sense  is  this  an  equitable 
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proceeding  at  all.  The  receiver  is  appointed  by  an  order  made  on 
the  chancery  aide  of  the  court;  but  this  merely  puts  him  in  the  place 
of  the  assignee  who  failed  to  give  bond,  and  in  order  that  creditors 
may  enforce  through  him  their  legal  rights.  When  Angell  failed, 
this  petitioner  had  certain  legal  nght  in  respect  to  this  paper,  and 
these  rights  qualified  the  rights  of  all  other  creditors.  The  failure 
of  Angell  and  the  appointment  of  this  assignee  could  not  increase 
the  petitioner's  rights  at  the  expense  of  other  creditors;  it  leaves 
them  as  they  were,  to  be  enforced  by  such  remedies  as  shall  be  ap- 
propriate. The  statute  which  prescribes  this  particular  remedy  has 
no  purpose  to  modify  rights  in  any  manner. 

But  if  this  were  strictly  an  equitable  proceeding  it  would  make 
no  difference.  Courts  of  equity  have  no  different  rules  in  respect  to 
the  rights  and  obligations  of  parties  to  negotiable  paper  to  those 
which  are  recognized  in  courts  of  law,  but  they  recognize  and  enforce 
the  same  rules,  and  there  would  be  gross  injustice  in  their  doing 
otherwise.  Some  of  the  cases  above  cited  in  support  of  these  views 
were  cases  of  equity. 

The  order  of  the  Circuit  Court  is  erroneous  and  should  be  set 
aside. 

JudgmmU  rmmnmL 

Oamfbbll  and  OHAJCFLnr,  JJ.,  oonourred. 


OomOV  T.   MaBQUSRK,    HoUOHTOJBT  ft   OxXDVAOOV  ft^TrjM^ifc 

OOMPAKY. 

osMicii.na^ 

If  a  oommoii  carrier  of  freight  to  be  transferred  to  another  carrier  meralj 
stores  it  in  a  warehouse  of  its  own  whence  the  other  is  in  the  habit  of  taking 
It  at  ItB  oonvenienoe,  and  the  freight  while  so  stored  Ib  destroyed,  the  first 
canier  Is  liable  for  its  valae. 

ACTION  for  value  of  freight.    The  opinion  states  the  oaseb    Th0 
plaintiff  had  judgment  below. 

W.  P.  HMy,  for  appellant 

Ckandkfy  Grant  dk  Oray  and  T.  L.  Chadbaume,  for  appellee. 
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GooLEY,  G.  J.  The  plaintiff  shipped  goods  from  New  York  hj 
the  New  York  Central  &  Hudson  River  Bailroad  Company,  directed 
to  himself  at  Hancock,  Michigan,  and  they  were  carried  in  succes- 
sion by  connecting  carriers  until  they  were  deliyered  by  the 
Chicago  &  Northwestern  Bailway  Company  to  defendant  at 
Negaunee  on  March  12,  1883.  The  goods  were  carried  by  defend- 
ant over  its  road  to  L'Anse,  where  they  arriyed  March  13,  1883, 
and  were  placed  in  defendant's  warehouse.  There  they  remained 
until  March  20,  1883,  when  they  were  destroyed  by  an  accidental 
fire.  L'Anse  was  the  terminus  of  railroad  transportation.  From 
thence  to  Hancock  goods  were  carried  in  boat  during  the  season  of 
navigation,  and  ^y  teams  for  the  remainder  of  the  year,  by  a  carrier 
known  as  the  L*Anse  &  Houghton  Overland  Transi>ortation 
Company,  which  occupied  for  its  purposes  at  L'Anse  the  warehouse 
of  the  defendant.  It  seems  to  have  been  the  customary  mode  of 
business  for  the  receipts  of  goods  to  be  entered  at  the  warehouse 
upon  books  of  the  defendant  which  were  open  to  inspection  by  the 
L'Anse  &  Houghton  Overland  Transportation  Company,  and 
which  were  regularly  inspected  by  the  agent  of  that  company  to 
ascertain  what  goods  were  to  be  taken  by  it.  That  company  was 
then  accustomed  to  take  the  goods  for  Hancock  and  other  places 
on  its  line,  load  them  in  sleighs  or  other  vehicles  at  the  warehouse, 
and  then  receipt  them  to  the  defendant. 

When  the  goods  of  the  plaintiff  were  received  by  defendant  no 
notice  was  given  to  him,  nor  was  the  attention  of  the  agent  of  the 
transportation  company  called  to  them,  or  any  request  made  that 
they  should  be  removed.  They  simply  remained  in  the  warehouse, 
without  action  by  any  one  in  respect  to  them  until  the  fire  took 
place.  The  goods  having  been  destroyed,  plaintiff  claimed  from 
the  defendant  payment  of  the  value,  and  that  being  declined,  the 
present  suit  was  instituted. 

The  first  count  of  the  declaration  charged  the  defendant  as 
common  carrier  with  the  duty  to  carry  the  goods  over  its  line  to 
L'Anse,  and  there  deliver  them  to  the  L'Anse  ft  Houghton  Over- 
land Transportation  Company,  and  the  breach  of  duty  alleged  was 
the  failure  to  deliver  to  that*  company.  The  trial  judge  instructed 
the  jury  that  if  the  goods  were  shipped  from  New  York,  consigned 
to  or  marked  for  the  plaintiff  at  Hancock,  Michigan,  and  came 
into  the  hands  of  the  defendant  from  the  Chicago  ft  Northwestern 
Railway  Company  to  be  carried  by  defendant  in  the  usual  course* 
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of  its  business  to  UAnse^  there  to  be  delivered  to  the  L'Anse  & 
Honghton  Overland  Transportation  Company  for  transportation 
to  Hancock^  then  the  defendant  received  such  goods  as  a  common 
carrier,  and  remained  such  common  carrier  during  the  transporta* 
tion  of  the  goods  to  L'Anse,  and  after  their  arrival  there  for  such 
reasonable  time  as,  according  to  the  usual  course  of  business  with 
tlie  L'Anse  &  Honghton  Transportation  Company,  would  enable 
defendant  to  deliver  the  goods  to  that  company,  and  no  delay  in 
taking  goods  on  the  part  of  the  transportation  company,  incident 
to  the  usual  course  of  business  between  the  two  companies,  would 
exonerate  the  defendant  from  its  liability  as  a  common  carrier.  It 
would  be  the  duty  of  the  defendant  to  deliver  or  offer  to  deliver 
t]ie  goods  to  the  L'Anse  &  Houghton  Transportation  Company  to 
be  transported  to  Hancock,  and  if  the  goods  were  not  so  delivered 
or  offered  to  be  delivered,  plaintiff  was  entitled  to  recover. 

Under  this  instruction  the  plaintiff  had  judgment,  and  the 
defendant  brings  error. 

The  question  which  the  instruction  presents  is  one  upon  which 
the  authorities  are  somewhat  divided.  It  received  careful  atten- 
tion at  the  hands  of  the  New  York  Court  of  Appeals  in  McDonald 
T.  Western  Railroad  Corporation^  34  N.  Y.  497,  where  several 
opinions  were  delivered*  The  facts  upon  which  the  decision  was 
to  be  made  were  in  all  respects  similar  to  those  now  before  us,  and 
the  judges  were  unanimous  in  holding  that  the  railroad  company 
was  liable.  Wright,  J.^  said:  ''The  goods  had  been  received  by 
the  defendants  at  Chathnm,  to  be.  transported  to  Binghamton  by 
way  of  the  Erie  and  Chenango  canal.  Their  obligation  therefore 
was  to  carry  the  goods  safely  to  the  end  of  their  road  and  deliver 
them  to  the  next  carrier  on  the  route  beyond.  A  earner  in  such 
case  does  not  release  himself  from  liability  by  simply  unloading  the 
goods  at  the  end  of  his  route,  and  placing  them  in  his  own  store- 
house, without  delivery  or  notice  to,  or  any  attempt  to  deliver  to, 
the  next  carrier."  Hunt,  J.,  in  a  concurring  opinion,  referring  to 
Zadus  V.  Oriffith,  25  N.  Y.  364,  as  a  somewhat  similar  case,  said  : 
**  The  defendants  in  the  present  case  did  no  act  indicating  that 
they  had  renounced  the  liability  of  a  carrier.  They  simply  unloaded 
and  deposited  goods  in  their  warehouse.  Had  this  deposit  been 
made  in  the  warehouse  of  a  company  engaged  in  canal  transporta- 
tion westwardly,  it  would  have  been  an  act  of  great  significance 
But  here  the  &ct  is  expressly  found  that  it  was  the  custom  of  the 
Vol.  LTV  —  47 
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farther  carrier  to  take  the  goods  from  the  defendant's  depot.  The^ 
liability  of  the  further  carrier  did  not  commence  until  he  ramoved 
the  goods  from  the  defendants'  warehouse.  The  deposit  therefor^ 
by  the  defendants  in  their  own  warehouse  did  not  afford  any  evi-t 
dence  of  a  renunciation  of  the  carrier^s  liability."  And  he  added 
that  the  deposit  of  the  goods  in  the  warehouse  was  to  be  considered 
a  mere  accessory  to  the  carriage  by  defendant,  and  their  liability  as 
carrier  was  therefore  unbroken. 

This  decision  was  approved  as  sound  and  followed  as  authority  in, 
Xitts  Y.  Michigan  Cent.  R.  Co^  45  N.  T.  622;  8.  c.  6  Am.  Rep.  152, 
and  it  is  undoubtedly  the  settled  law  of  New  York  at  this  time. 
The  same  doctrine  was  laid  down  in  Conkey  v.  Milwaukee,  etc.,  R, 
Co.y  81  Wis.  G19;  8.  c,  II  Am.  Sep.  630,  m  a  forcible  opinion  by 
DixoK,  C.  J.»  and  also  in  Irish  y.  Milwaukee,  etc.,  R.  Co.,  19 
Minn.  376;  B.  G.,  18  Am.  Bep.  840»  which  cites  with  approval  the. 
case  in  34  N.  T.  Reports.  The  like  doctrine  also  appears  to  be 
recognized  in  Brie  Railroad  Co.  v.  Lockwoody  28  Ohio  St  358;  Brini- 
nally.  Saratoga,  etc,  R.  Co.,  32  Vt.  665;  Packard  v.  Taylor,  45 
Ark.  402;  8.  c,  37  Am.  Bep.  37;  and  Louisville,  etc.,  R.  Co.  v. 
Campbell,  7  Heisk.  253.  It  was  also  affirmed  in  Michigan  Cent.  R. 
Co.  V.  Manufacturing  Co. ,  16  Wall.  318.  This  last  case  expresses 
views  not  in  harmony  with  the  opinion  of  this  court  respecting  a  cer-. 
tain  clause  in  the  charter  of  the  Michigan  Central  Railroad  Com- 
pany as  expressed  in  Michigan  Central  R.  Co.  v.  ffale,  6  Mich.. 
243,  and  Sanie  Company  v.  Lantz,  33  Mich.  503;  yet  as  the  ques-. 
tion  now  under  consideration  was  considered  and  decided  by  the 
court  upon  common-law  principles,  the  conflict  of  views  on  the 
question  of  construction  is  of  no  importance  in  this  case. 

We  think  these  cases  lay  down  a  rule  which  is  just  to  shippers  of 
goods,  and  not  unreasonably  burdensome  to  carriers.  The  shipper 
delivers  his  goods  to  a  carrier,  who  becomes  insurer  for  their  safe 
transportation;  and  if  the  operations  of  one  carrier  cover  a  part 
only  of  the  line  of  transit,  and  another  is  to  receive  the  goods  from 
him,  the  shipper  has  a  right  to  understand  that  the  liability  of  an 
insurer  is  upon  some  one  during  the  whole  period.  The  duty  of 
the  one  is  not  discharged  until  it  has  been  imposed  upon  the  suc- 
ceeding carrier;  and  this  is  not  done  until  there  is  delivery  of  the. 
goods,  or  at  least  such  a  notification  to  the  succeeding  carrier  as,, 
according  to  the  course  of  the  business,  is  equivalent  to  a  tender  of 
delivery.     There  is  nothing  in  this  which  is  burdensome  to  the  can 
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riers;  for  this  is  the  onstomary  method  in  which  the  business  is. 
done;  and  the  rule  only  requires  that  the  customary  method  shall 
be  pursued  without  unreasonable  delay  or  negligence. 

The  connecting  carriers  in  this  case  appear  to  haye  established  a 
onstom  of  their  own,  under  which  actual  delivery  of  the  goods  or 
notice  to  take  them  was  dispensed  with^  and  the  one  was  to  ascer- 
tain from  the  books  of  the  other  what  goods  were  ready  for  recep- 
tion and  further  carriage.  This,  as  between  themselves,  was  well 
enough  while  it  worked  well;  but  it  was  an  arrangement  to  which 
the  plaintiff  waei  not  a  party,  and  the  defendant  could  not  by  means 
of  ii  relieve  itself  of  any  liability  which  duty  to  the  plaintiff  imposed. 
And  it  was  clearly  its  duty  to  the  plaintiff,  as  we  think,  to  relieve 
itself  of  the  responsibility  of  the  goods  remaining  for  an  unreason- 
able time  in  its  warehouse;  and  to  do  this,  it  was  necessary  that  the 
responsibility  be  transferred  to  the  carrier  next  in  line.  But  the 
mere  permission  to  inspect  its  books  and  take  whatever  was  ready 
for  carriage  would  not  do  this;  there  should  have  been  distinct 
notice  which  would  apprise  the  other  carrier  that  defendant 
expected' the  Temoval  of  the  goods. 

In  this  case  there  were  no  facts  indicating  a  renunciation,  as  to 
these  goods,  of  the  liability  of  common  carrier  by  the  defendant, 
or  that  it  was  supposed  by  the  agents  of  the  defendant  that  that 
Character  had  been  exchanged  for  any  other.  If  it  ever  was,  it  must 
have  been  at  the  moment  the  goods  were  received;  for  nothing 
took  place  afterward  to  change  the  relation  of  the  defendant  to 
the  goods  until  the  fire  took  place.  But  we  are  not  ready  to  assent 
to  the  doctrine  that  a  railroad  company,  as  to  goods  transported  by 
it,  ceases  to  be  carrier  the  moment  the  goods  are  received  at  its 
warehouse.  We  do  not  think  that  is  the  law,  or  that  it  ought 
to  be. 

The  judgment  should  be  affirmed. 

Judgmeni  afflrmed. 

Champlist  and  Sherwood,  JJ.,  concurred. 

Campbell,  J.  In  this  case  it  is  admitted  by  the  undisputed 
facts  that  the  property  in  question  had  been  in  defendant's  ware- 
house for  a  longer  time  than  was  generally  necessary  for  the  removal 
of  goods  by  the  ultimate  carrier,  and  that  the  failure  was  due  to  a 
lack  of  means  of  removal  in  the  latter.  It  also  appears  that  the 
property  was  in  a  warehouse  from  which  the  last  carrier  always 
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took  it  withont  any  farther  ceremony,  and  that  this  carrier  was 
always  informed  by  inspection  of  the  way-bills  and  knew  of  the 
goods  being  ready  for  removal.  I  think  that  under  such  circum- 
stances defendant  no  longer  remained  responsible  as  carrier,  but 
became  subject  to  no  more  than  a  warehouseman's  responsibility, 
as  soon  as  the  last  carrier  had  actual  notice  and  could  have  removed 
them,  and  that  respondent  is  not  to  be  prejudiced  by  the  lack  of 
facilities  in  that  carrier,  who  had  the  same  means  of  access  to  and 
control  over  the  goods.  Such  seems  to  me  the  purpose  of  our 
statute,  which  does  not  declare  or  provide  that  the  liability  of 
warehouseman  for  goods  awaiting  delivery  shall  not  arise  when 
the  real  duties  of  carrier  have  been  fulfilled,  but  merely  requires 
that  the  responsibilities  attaching  to  a  carrier  shall  not  be  lessened 
while  ^^  lelatioxi  fniff*^ 


BAOOV  T.  MiCHIGAH  OnTBAL  BuxaoAD  OOKFAJn. 

(UMIoh.aM.) 

ZSbd — prioShged  eemmunieaihn, 

A  laSlToad  company  sapplied  its  agents  with  a  list  of  discbaigad  ma:p\cj9m, 
stating  the  reasons  for  disoharge.  When  the  reason  stated  was  **  stealing," 
and  the  charge  was  unfounded,  held,  a  Ubellous  publication. 

LIBBL.    The  opinion  states  the  case.     The  defendant  had  judg« 
ment  below. 

Olapp  dk  Bridgman,  for  appellant. 

Edwards  Jk  Stewart ^  for  appellee. 

Ghamplin,  J.  Plaintiff  brought  an  action  against  defendant 
for  libeL  The  defendant  is  a  corporation  operating  a  line  of  rail- 
road between  Detroit,  Michigan,  and  Chicago  in  the  State  of 
Illinois.  It  employs  a  large  number  of  men  in  different  capacities, 
and  there  are  twenty-nine  different  places  along  the  line  of  the  road 
where  agents  are  employed  who  have  authority  to  employ  men  to 
perform  services  for  the  company.  In  order  to  secure  compefcent 
and  reliable  employees,  and  to  prevent  imposition  from  discharged 
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employees  being  again  employed  upon  another  part  of  the  road,  the 
defendant,  makes  and  keeps  what  it  calls  a  '' discharge  list,''  in 
which  are  entered  monthly  the  names  of  such  employees  as  are  dis- 
charged during  the  current  month,  their  occupation,  and  under 
the  heading  of  **  Why  Discharged,"  the  reason  or  cause  of  discharge. 
Such  lists  are  sent  to  each  of  the  twenty-nine  agents  or  heads  of 
departments  upon  whom  deyolve  duties  touching  the  employment, 
supervision  or  selection  of  servants  or  employees  of  defendant.  The 
defendant  regards  the  keeping  and  distribution  of  such  discharge 
liats  among  its  heads  of  departments  as  an  essential  and  necessary 
method  of  prosecuting  its  business,  and  as  a  necessary  safeguard  to 
protect  itself  against  the  employment  of  inefficient  and  unfit  per- 
sons that  have  been  discharged  on  some  other  part  of  the  line. 

The  plaintiff  resided  at  Niles,  on  the  line  of  defendant's  road, 
and  had  worked  for  defendant  four  or  five  years,  first  as  a  mason 
and  for  the  last  two  or  three  years  as  a  carpenter.  About  the  14th 
or  15th  of  November,  1882,  he  was  at  work  for  defendant  at  Michi- 
gan city,  and  rode  from  there  to  his  home  at  Niles  on  the  fast  train. 
This  train  has  a  dining  car  attached,  and  a  passenger  before  arriv- 
ing  at  Niles  left  his  overcoat  in  his  seat  and  went  forward  into  the 
dining  car.  Plaintiff  claims  that  by  mistake,  when  he  got  off  at 
Niles,  he  took  the  passenger's  overcoat  in  place  of  his  own,  and 
went  into  the  tool-shop  and  threw  the  coat  upon  the  bench  and 
did  not  go  back  to  the  shop  until  the  morning  of  the  second  day 
afterward,  when  Mr.  Humphrey  came  in  and  asked  if  any  of  the 
men  had  taken  a  coat  by  mistake;  that  he  replied  to  Humphrey, 
*  *  Night  before  last  I  threw  a  coat  on  that  bench;  just  look  at  that; " 
and  told  Humphrey,  ''  if  that  is  the  coat  he  had  better  put  a  tug 
on  it  and  send  it  back,  but  that  my  coat  was  gone,"  which  he  de- 
scribed, and  Humphrey  said  it  was  in  the  baggage-room,  and  he 
went  there  and  got  it.  Two  or  three  days  after  that,  he  was  dis- 
charged. The  defendant  showed  that  when  the  passenger  reported 
the  loss  of  his  coat  it  instituted  an  investigation,  and  the  assistant- 
superintendent  was  informed  by  defendant's  special  agent  that  the 
coat  was  taken  while  the  passenger  was  out  to  supper,  and  that  an  old 
coat  was  left  in  its  place;  that  he  sent  one  of  his  men  to  investigate, 
and  the  gentleman's  coat  was  found  at  the  residence  of  Mr.  Bacon,  at 
West  Niles;  that  the  statement  of  the  special  agent  was  to  the  effect 
that  there  was  such  a  difference  between  the  two  coats  that  Bacon  must 
have  known  that  he  had  taken  a  coat  not  belonging  to  himself. 
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In  the  month  of  Maroh  foUowing,  the  name  of  plaintiff  wai 
dntered  on  the  diflcharge  list^  which  comprised  the  nameB  of  thirty 
in  all,  as  foUows: 

''MicHiOAjBT  Obhtbal  Bausoad  Oompavt. 
March,  Dtsdkarge  Ltst.  188S. 

KAME.  OCCUPATION,  WHY  DI8CHABOUI. 

Bacon,  John.  Oai])enter.  Stealing." 

This  list  was  sent  between  the  first  and  fifth  of  April  to  the 
defendant's  twenty-nine  heads  of  departments  above  mentioned,  in 
Michigan,  Indiana  and  Illinois,  one  of  which  was  sent  to  and  re- 
ceired  by  G.  W.  Doliyer,  assistant-roadmaster  at  Niles.  This  list 
was  in  his  custody,  and  the  only  person  who  had  access  to  his  books 
was  his  clerk,  Elon  Lombard.  No  one  ever  applied  to  him  to  see 
the  list,  and  he  never  showed  it  to  any  one.  Plaintiff  endeavored 
to  ascertain  the  reason  of  his  having  been  discharged.  He  inqnired 
of  Mr.  Palmer,  a  foreman  in  the  employ  of  defendant,  and  asked 
him  if  it  was  on  account  of  the  coat,  and  he  did  not  say  whether  it 
was  or  not.  In  April,  1882,  plaintiff  had  a  conversation  with 
Lombard  in  Mr.  Doliver's  office  about  the  matter,  and  he  showed 
plaintiff  the  discharge  list  for  the  month  of  March,  1882;  and 
plaintiff  then  brought  this  action. 

The  defendant  pleaded  the  general  issue  and  gave  notice  that  it 
would  insist  in  its  defense  and  give  evidence  tending  to  show  that 
the  said  several  alleged  libellous  publications  in  the  declaration 
mentioned  are  true.  On  the  trial  the  plaintiff  called  Mr.  Deliver 
as  a  witness,  who  at  plaintiff's  request  produced  the  discharge 
list.  Having  shown  the  facts  above  narrated  the  plaintiff  then 
offered  the  discharge  list  in  evidence,  which  was  objected  to  as 
irrelevant  and  immaterial.  The  Circuit  judge  sustained  the 
objection  on  the  ground  that  the  plaintiff  had  not  shown  a  publi- 
cation.    This  ruling  was  excepted  to. 

The  defendant  offered  no  testimony  and  the  Circuit  judge  then 
charged  the  jury  as  follows:  *^  This  is  an  action  for  libel  brought 
by  the  plaintiff  against  the  defendant,  charging  him  with  a  certain 
publication.  The  evidence  introduced,  or  attempted  to  be  intro- 
duced, I  think  does  not  sustain  that  proposition.  Both  parties  hav- 
ing  rested  and  there  being  no  evidence  before  the  jury  that  there  was 
any  publication,  the  only  thing  remaining  for  the  jury  to  do  is  to 
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tfring  in  a  yerdict  for  the  defendant.**    Exception  was  dnly  taken  to 
this  charge,  and  the  jury  rendered  their  verdict  for  defendant. 
>  The  only  question  presented  by  the  record  is,  was  there  any 
evidence  of  publication  of  the  alleged  libel?  If  so,  it  was  error  to 
take  the  case  from  the  jury. 

In  considering  this  question,  it  must  be  borne  in  mind  that  the 
words  aUeged  are  actionable  in  themselves,  and  imputed  malice  if 
false,  and  it  must  be  determined  irrespective  of  any  defense  based 
upon  the  question  of  whether  the  writing  was  under  the  circum- 
stances privileged.  That  defense  would  have  been  proper  after  a 
publication  had  been  shown,  and  in  justification  of  the  act. 

It  has  not  been  without  much  reluctance  and  against  strong 
dissent  that  corporations  have  been  held  liable  to  actions  for  libel, 
the  opposition  being  based  mitinly  upon  two  grounds  : 

First.  That  they  are  created  for  specified  purposes,  and  libels  com- 
posed and  published  by  their  officers  or  agents  must  necessarily  be 
beyond  the  scope  of  the  legitimate  authority  of  such  corporations, 
and  therefore  not  binding  upon  them  ; 

Second.  Because  malice,  which  is  a  necessary  requisite  in  libel, 
cannot  be  imputed  to  a  corporation. 

Since  however  corporations  have  taken  such  common  and 
important  parts  in  the  business  of  the  country,  and  have  been 
created  for  almost  every  conceivable  purpose  where  an  aggregation 
of  capital  can  be  employed  to  advantage,  it  has  been  considered  to 
be  more  consonant  with  the  principles  of  justice  to  hold  them  to  a 
large  measure  of  the  accountability  which  attaches  to  individualsL 
It  is  well  settled  in  this  State  that  an  action  can  be  maintained 
against  a  corporation  for  libel. 

The  acts  of  the  managing  officers  of  the  corporation  in  carrying 
on  its  affairs  and  managing  its  business  are  considered  the  acts  of 
the  corporation  itself.  No  question  is  made  upon  this  point,  and 
it  may  be  considered  as  conceded  that  the  act  of  the  superintendent 
in  sending  out  these  discharge  lists  to  the  agents  of  the  corpora- 
tion was  the  act  of  the  corporation  itself.  But  the  argument  is, 
ssaA  the  Circuit  judge  so  held,  that  the  transmission  of  the  libel 
from  the  superintendent  to  the  twenty-nine  heads  of  department  in 
Michigan,  Indiana  and  Illinois  was  only  passing  the  libel  from  one 
age^t  of  defendant  to  another  agent  of  defendant,  and  it  had  never 
reached  the  hands  or  knowledge  of  a  third  person,  but  in  fact 
remained  in  the  possession  of  the  composer. 
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This  argument  i8  wholly  untenable.  If  a  person  compose  a  libel 
and  send  it  to  his  agent,  to  be  read  by  him,  and  it  reaches  its  des^ 
tination  and  is  read  by  such  agent,  it  is  a  sufficient  publication  to 
support  the  action.  There  are  in  this  country  railroad  and  telegraph 
corporations  whose  lines  extend  through  many  States  and  who 
employ  many  thousand  agents.  There  are  a  great  number  of 
insurance  companies  employing  agencies  in  several  States.  Can  it 
be  possible  that  these  corporations  possess  an  immunity  to  defame 
any  person  by  sending  such  libel  to  every  agent  in  their  employment? 
Why  should  they  possess  this  immunity  more  than  an  individual 
employing  a  large  number  of  agents?  Why  should  it  be  held  a 
publication  in  one  case  and  not  m  the  other?  In  my  opinion  every 
agent  to  whom  this  discharge  list  was  delivered  was  a  third  person 
respecting  this  corporation  and  the  plaintiff,  and  it  constituted  a 
publication  of  the  libel. 

The  defendant  presents  a  question  to  this  court  which  was  not 
presented  or  ruled  upon  in  the  court  below.  He  has  argued  here 
that  the  communication,  under  the  circumstances  appearing  in  the 
evidence,  was  privileged,  and  therefore  the  question  as  to  whether 
it  was  published  has  become  and  was  quite  immaterial. 

I  do  not  think  it  proper  for  us  to  consider  this  branch  of  the 
case  presented  by  defendant's  counsel,  for  the  reason  that  the  ques- 
tion of  privilege  was  not  brought  before  the  court  below;  if  it  had 
been,  the  plaintiff  would  have  been  entitled  to  introduce  evidence 
to  show  express  malice.  Although  it  is  for  the  court  to  determine 
whether  the  subject-matter  to  which  the  libel  relates,  the  interest 
of  the  author  in  it,  or  his  relations  to  it,  are  such  as  make  the  com- 
munication privileged,  yet  the  question  of  good  faith,  belief  in  the 
truth  of  the  statement  and  the  existence  of  actual  malice  are  facts 
to  be  determined  by  the  jury.  Klinch  v.  Colby^  46  N.  T.  427;  8. 
c,  7  Am.  Rep.  360;  Hamilton  v.  Etio,  81  N.  T.  116;  Adcoek  v.  ' 
Marsh,  8  Ired.  361;  Hart  v.  Oumpach,  L.  R,  4  P.  C.  439;  fbwlesY. 
Bowen,  30  N.  T.  20;  Oassett  v.  Gilbert,  6  Gray,  94.  The  ruling  of 
the  court  below  in  rejecting  the  discharge  list  as  evidence,  and  hold- 
ing that  there  has  been  no  publication,  foreclosed  the  plaintiff  from 
the  opportunity  of  introducing  such  proof. 

The  judgment  must  be  reversed  and  a  new  trial  granted. 

JudgmmU  revermL 

The  other  justices  concurred. 
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BVOUBH  T.   F&AJTKLISr  FiBB  iKSinULKOB  COMPAVT  OB 

Philadblphia. 

06Mioli.8m) 
Imturanee  — Jlrs — loeaUan  qffjfoodi* 

Goods  deoGtibed  tm  contained  in  a  dwelling  boose  were  inmued  against  fire, 
and  were  burned  wblle  in  a  bam  on  the  same  piemises,  to  which  they  had 
been  removed,  to  the  knowledge  of  the  company.  Held,  that  no  action 
would  lie.* 

ACTION  on  a  fiie  policy.    The  opinion  states  the  case.    The 
defendant  had  judgment  beloir. 

Tarsney  J  W&adock,  for  appeUant. 

Hanchett  di  Stark,  for  appellee. 

CoouET,  0.  J.  Defendant^  in  Janaary,  1883,  issned  to  plaintiff 
a  policy  whereby  he  wqa  insured  to  the  amount  of  two  thousand 
dollars  on  his  household  goods,  furniture,  clothing,  etc.,  ''all  con- 
tained in  his  two-story  frame  dwelling-house  and  additions,  occu- 
pied as  a  residence ''  in  Saginaw  city,  and  to  the  further  amount  of 
three  hundred  dollars  on  his  horse,  buggies,  hay,  etc.,  and  bam 
tools.  A  fire  occurred  November  13,  1883,  which  so  far  injured 
the  house  aa  to  render  it  uninhabitable.  At  the  time  of  this  fire 
much  of  the  household  goods  covered  by  the  policy  was  removed  to 
the  bam  and  stored  there.  The  parties  adjusted  the  loss  by  this 
fire,  and  no  question  now  arises  upon  it.  December  6,  1883,  the 
ham  was  burned;  and  with  it  the  household  goods  stored  in  it. 
Defendant  adjusted  and  paid  the  loss  by  this  fire  so  far  as  con- 
cerned the  property  commonly  kept  in  a  bam,  but  refused  to  pay 
any  loss  on  household  goods.  For  that  loss  this  suit  is  instituted. 
The  Circuit  judge  held  there  could  be  no  recovery,  and  defendant 
had  judgment. 

It  is  claimed  for  the  plaintiff  that  the  bam  in  this  case  may  be 
considered  a  part  of  the  dwelling-house;  it  being  within  the  cur- 
tilage. But  there  is  no  ground  for  this  claim.  This  is  a  case  of 
contract;  and  the  question  is  what  contract  the  parties  have  made. 

*  See  Sofu  t.  NorthvetUm  F.  Int.  Co.,  poit, 

VouUV  — 48 
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^^■^■^^— —  III.  I  I  ^ 

For  some  purposes  the  law  regards  a  bam  within  the  curtilage  at 
part  of  the  dwelliug-house;  but  it  is  not  popnliurly  ao  i^fgpf^ed^  and 
it  must  be  very  rare  indeed  that  in  a  contract  it  is  treated  as  such. 
It  certainly  was  not  so  treated  in  this  case.  There  were  two  chssea 
of  insured  property;  and  the  class  to  which  the  goods  in  question 
belonged  was  insured  as  situated  in  a  described  l^uilding,  which  the 
policy  designates  as  tlie  dwelling-house;  and  the  description  makes 
it  Yery  clear  that  no  other  building  was  understood  to  be  ineluded. 
The  parties  certainly  did  not  understand  that  in  insuring  the 
household  goods,  etc.,  in  the  dwelling-house,  and  also  horse,  bug- 
gies, etc.,  and  bam  tools,  the  horse,  buggies  and  bam  tools  were 
in,l;he  dwellingrhouse. 

'.      L«    .i  „     ..  V   s.  ■         >.  .  W  .  « .  ...41.......  '   .  •     '     • 

But  one  of  the  conditions  of  .jthe  policy  would  makjB  t^e  meaniug 
yery  plain  if  it  could  otherwise  have  been  considered  in  doubt 
The  assured  is  required  to  ''  state  on  oath  in  his  proofs  of  loss  that 
all  the  merchandise  and  personal  property  for  which  claim  is  made 
was  at  the  time  of  the  fire  contained  in  the  building  or  premises 
described  in  said  policy.''  It  was  plainly  impossible  for  this  plaiu- 
tiff  to  state  in  his  proofs  of  loss  that  the  property  for  the  burning 
of  which  he  now  claims  was  in  '^  his  two-story  frame  dwelling- 
house  and  additions  occupied  as  a  residence,''  for  it  was  in  a  very 
different  building. 

A  further  claim  is,  that  defendant,  knowing  that  these  goods 
were  stored  in  the  bam,  and  not  making  any  objection  thereto,  or 
cancelling  the  policy  on  that  account,  has  waived  the  right  to  take 
the  objection  when  a  loss  has  occurred.  But  this  is  not  a  case  of 
objection,  and  not  a  question  of  waiver.  The  question  is,  for  what 
loss  this  defendant  has  undertaken  to  be  responsible.  Now  we  find 
the  contract  to  be  that  defendant  will  be  responsible  for  the  loss  by 
fire  of  these  goods  while  they  remain  in  the  dwelling-house,  but 
not  when  out  of  it  But  the  defendant  could  not  insist  that  the 
goods  should  remain  in  the  dwelling-house;  plaintiff  might  remove 
them  at  will,  and  for  any  reason  that  might  incline  him  to  do  so. 
And  this  being  his  undoubted  right,  there  would  be  nothing  for 
defendant  to  waive  in  respect  to  it  Waiver  implies  a  right  to 
object  to  what  is  being  done;  but  there  was  no  such  right  here. 
The  defendant  merely  undertook  for  a  certain  responsibility  while 
the  goods  were  in  the  house;  and  it  was  at  the  plaintiff's  option  to 
have  them  there  or  elsewhere,  as  he  pleased.  If  they  were  lost  by" 
fire  when  elsewhere,  the  loss  was  not  one  against  which  the  de- 
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fendaat  had  undertaken  to  insure  him.     Nor  was  defendant  called 

upon  to  oancel  the  policy  by  reason  of  the  goods  being  removed 

from  the  building  where  they  were  insnred.    If  the  dwelling-house 

had  been  repaired  and  the  goods  restored  to  it,  the  policy  would 

again  have  covered  them;  and  this^  for  any  thing  that  appears  to 

the  contrary,  may  have  been  what  both  parties  desired.    At  any 

rate  it  does  not  appear  that  the  plaintiff  de8ii*cd  the  policy  cancelled^ 

and  if  he  had  desired  it,  the  cancelment  would  have  been  optional 

with  defendant. 

The  cases  of  Hartford  Ins.  Oo.  v.  Famshj  73  IlL  166;  Annapolu, 

ete^  R.  Co.  v.  Batttmoro  I\r$  Ins.  Co.,  38  Md.  87;  s.  0.,  8  Am.  Rep. 

112;  and  Bryee  v.  LoriOard  Ins.  Co.,  55  N.  Y.  240;  8.  c,  14  Anu 

Rep.  249,  support  the  views  here  ezpressedi  and  are  decisive. 

The  judgment  must  be  affirmed. 

Judgmeni  affirmed* 
The  other  justices  oononrxed. 


SBAcnooaov  r.  Smr  Fibb  Offiob  ov  Loimnr,  BvaLAvn. 

(85  Kleh.  as.) 
huwrwnM — wtean/og, 

A  hoQfle  was  insuied  while  oocnpied  by  a  tenant.  The  tenant  nunred  ont  and 
the  landlord  at  onoe  moved  his  own  goods  in  and  began  to  clean  up,  meaning 
to  live  there  himself,  bnt  the  next  day  went  away  for  three  days'  absence. 
While  cleaning  the  himse  he  ate  and  slept  at  a  neighboring  hoase,  and  after 
a  few  days  went  off  again  on  a  business  trip.  While  gone  the  hoose  was 
burned.  JSM,  that  the  poll^  had  not  become  void  on  the  gioimd  of  Tacan^.* 

ACTION  on  a  fire  policy.    The  opinion  states  the  case.    The 
plaintiff  had  judgment  below. 

Hammond  dk  Barkworih,  for  appellaat. 

Jamss  B.  McMahan,  for  appellee. 

GooLET,  0.  J.  The  plaintiff  sues  as  assignee  of  a  policy  of  insur« 
ance  issued  by  the  defendant  to  Emma  Norton,  and  insuring  het 

*  See  Cook  ▼.  Continental  Ins,  Co.  (70  Mo.  610),  85  Am.  Rep.  438,  Farmerg 
Ha.  Co.  Y.  WdU,  4S^  Ohio  St  610:  BenneU  v.  AgrieuUural  Ins.  Co.,  61  Conn. 
604;  ^offy  Y.  PruGoU  Ins.  Co.,  85  Hon,  601. 
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i^gainst  loss  or  damage  by  fire  or  by  lightning  to  the  amount  of  four 
hundred  dollars  on  her  frame  dwelling-house  in  Ludiugton,  de- 
scribed in  the  policy  as  occupied  by  a  tenant  One  of  the  condi- 
tions of  the  policy  was  that  ''  this  policy  shall  become  void  unless 
consent  in  writing  is  indorsed  hereon  by  or  on  behalf  of  the  society 
if  any  building  hereby  insured  be  or  become  vacant  or  unoccupied 
for  the  purpose  indicated  in  this  contract,  or  become  occupied  in 
whole  or  m  part  for  other  and  more  hazardous  purposes  than  those 
indicated  in  this  contract."  Upon  this  condition  the  present  con- 
troversy arises. 

The  policy  bore  date  May  7,  1883,  and  was  for  one  year.  The 
insured  testified  on  the  trial  that  her  tenant  left  the  house  June  19, 
1883.  She  was  glad  of  this,  because  she  wanted  to  occupy  the  house 
herself.  She  immediately  moved  her  things  into  it ;  her  furniture 
and  all  the  goods  she  had.  She  was  there  in  the  house,  occupied 
it,  and  expected  to  make  it  her  home.  She  was  getting  ready, 
cleaning  up,  and  doing  all  she  could ;  her  husband  was  sick,  and 
she  could  only  clean  a  little  at  a  time,  as  she  could  not  leave  her 
husband  long.  On  June  20th  she  started  to  take  her  husband  to 
the  dispensary  at  Chicago,  and  was  gone  not  to  exceed  three  days. 
She  then  stayed  at  home  five  or  six  days,  leaving  her  things  in  the 
house  all  the  while,  but  not  staying  there  nights.  Her  father  lived 
about  forty  rods  away,  and  she  stayed  nights  and  took  meals  at  his 
residence.  The  witness  also  had  work  done  in  the  garden  attached, 
to  the  house.  Some  five  or  six  days  after  her  return  from  Chicago 
witness  went  away  to  canvass  for  certain  goods  which  she  sold,  and 
which  were  principally  hair-work.  She  went  for  this  purpose  into 
northeastern  Michigan,  and  the  house  was  burned  July  4^  1883, 
before  her  return.  On  going  away  she  put  the  premises  in  charge 
of  Mr.  Shackelton,  who  had  an  interest  in  them. 

Upon  this  evidence  and  some  other.not  material  to  be  here  men- 
tioned, the  trial  judge  instructed  the  jury  that : 

''  If  a  man  insures  his  dwelling-house  and  lives  therein  at  the 
time,  and  contracts  not  to  let  the  building  become  vacant  and  unoc- 
cupied, he  cannot  as  a  matter  of  fact  vacate  it  absolutely,  leave  it 
in  that  condition  and  recover  on  a  policy  in  case  of  loss. 

'*  But  if  he  goes  oft  temporarily  on  business  or  matters  for  his 
own  benefit  or  otherwise — temporarily  merely,  with  the  intention 
of  coming  back  to  his  place  and  there  living,  and  with  no  intention 
of  abandoning  the  place — ^the  contract  will  not  be  vitiated  by  that 
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kind  of  A  tranaaction ;  and  had  the  tenant  in  this  case  gone  away 
on  temporary  bndness  before  he  surrendered  np  the  premises  to 
this  Mrs.  Norton^  and  had  the  fire  oocnrred  while  the  tenant  oocn* 
pied  it,  there  wonld  be  no  question  but  that  the  company  would 
be  responsible  for  the  loss  if  the  going  away  was  merely  temporary 
with  the  intention  of  coming  back  and  maldng  it  the  home  of  the 
tenant. 

''  I  think  in  this  case,  gentlemen,  if  you  are  satisfied  by  a  fair 
preponderance  of  the  eyidence  in  this  case,  or  are  clearly  convinced 
that  Mrs.  Norton  put  her  things  into  that  building  with  the  inten- 
tion of  making  it  her  home  and  her  residence  as  a  matter  of  fact, 
— didn't  live  in  it  in  person  before  the  fire,  but  after  placing  those 
things  in  she  went  away  on  mere  temporary  business  with  the  inten- 
tion in  her  mind  to  come  back  and  live  there  —  that  the  premises 
wonld  not  be  unoccupied  and  vacant  within  the  meaning  of  this 
policj,  and  that  the  company  would  be  responsible  for  the  loss. 
She  must  of  course  have  placed  her  goods  in  that  building  with  the 
intention  in  her  mind  to  made  it  her  residence — to  make  it  her 
home ;  and  must  have  gone  away  on  business  —  temporarily  gone 
away,  simply  for  a  temporary  purpose;  not  permanently,  —  not 
with  the  idea  of  abandoning  the  place  ;  if  she  went  away  tempora- 
rily to  be  gone  a  few  weeks  or  a  few  days  on  business  of  her  own, 
with  the  intention  of  coming  back  and  living  there,  I  do  not  think 
the  policy  is  vitiated  ;  and  I  think  the  plaintiff  in  this  cause  who 
sues  as  assignee  of  the  policy  can  recover  in  the  case  if  you  so 
find.'* 

The  jury,  upon  this  instruction,  returned  a  verdict  for  the  plaintiff 
and  the  defendant  assigns  error.  The  only  question  is  whether  the 
instruction  of  the  judge  can  be  supported. 

We  have  concluded,  after  some  hesitation,  that  the  instruction 
should  be  sustained.  There  is  no  doubt  that  if  the  insured  had 
actually  begun  living  in  the  house  before  her  departure  on  business, 
the  temporary  absence  would  not  have  affected  the  policy.  In  con- 
templation of  law,  her  occupation  of  the  house  would  have  been 
continuous.  8tup$tshi  v.  Transailantic  Fire  Ins.  Co.,  43  Mich. 
873 ;  8.  c,  88  Am.  Bep.  195;  Cummins  v.  Agricultural  Ins.  Co.^ 
67  K.  Y.  260;  8.  a,  28  Am.  Sep.  Ill;  fferrnian  v.  Merchants'  Ins. 
Co.,  81  N.  Y.  184;  &  C,  87  Am.  Rep.  488;  Phmnix  Ins.  Co.  v. 
TuekfTy  92  HL  64;  8.  a,  84  Am.  Rep.  106;  Dennison  v.  Phmma 
Ins.  Co.,  52  Iowa,  457.     The  only  question  then   is  whether  the 


382  MICHIGAN, 


Shackelton  v.  Sun  Fire  OiBoe  of  London*  Fngl«mi. 

fact,  that  for  the  few  days  she  remained  at  home  before  starting  on 
the  business  trip«  she  did  not  sleep  in  the  honse  or  take  her  meak 
there,  should  make  any  di£Ference.  Under  the  ciicnmstanoes  we 
think  not 

The  insured  had  taken  possession  of  the  house,  as  the  jury  must 
have  found,  for  the  purposes  of  permanent  occupancy*  She  had 
moved  in  her  household  furniture  and  other  goods,  and  was  clean* 
ing  and  doing  other  work  preliminary  to  living  there  in  person. 
Nothing,  apparently,  was  wanting  to  complete  personal  possession, 
except  that  she  lodged  and  took  her  meals  at  her  father's,  a  few 
rods  o£F*  Those  facts  were  not  conclusive  against  her  occupancy. 
It  could  not  be  justly  claimed,  we  think,  that  if  a  family,  for  the 
purposes  of  cleaning  and  interior  decoration,  were  thus  to  sleep  and 
take  meals  at  a  neighbor's,  while  busy  in  the  house  in  working 
hours,  they  would  in  doing  so  vacate  the  house.  But  the  case  of 
«uch  a  family  would  be  analogous  to  that  of  the  party  insured  in 
this  case. 

Cases  are  cited  and  relied  upon  on  the  part  of  the  defense  which 
we  think  are  distinguishable  on  their  facts.  Wustum  v.  Ctfy  Fire 
Ins.  Co.,  15  Wis.  138,  was  the  case  of  a  policy  of  insurance  which 
by  its  terms  required  unoocupied  property  to  be  insured  as  such. 
The  building  insured  was  not  occupied,  but  was  not  insured  as 
unoccupied,  and  the  policy  was  held  inoperative  for  that  reason. 
In  Ashworth  v.  Builders^  etc.,  Ira.  Co.,  112  Mass.  422,  s.  c,  17  Am. 
Kep.  117,  it  was  decided  that  merely  using  a  house  for  the  purpoes 
of  taking  meals  in  it  was  not  occupancy  within  the  meaning  of  an 
insurance  policy.  '^  Occupancy,"  it  was  said,  'Mmplies  an  actual 
use  of  the  house  as  a  dwelling-place."  The  insurer  has  a  right,  by 
the  terms  of  the  policy,  to  the  care  and  supervision  which  is  involved 
in  such  an  occupancy."  This,  we  think,  is  true  ;  but  as  we  have 
seen,  it  does  not  follow  that  the  presence  of  the  occupant  in  the 
building  should  be  continuous  and  uninterrupted.  The  necessity 
for  temporary  absences  on  business,  or  for  family  convenience  or 
pleasure,  is  recognized,  and  the  insured  is  understood  to  contem* 
plate  an  assent  to  them.  In  Corrigan  v.  Connedtcui  Fire  Ins.  Co., 
122  Mass.  298,  the  question  was  whether  a  tenant  Who  had  occupied 
a  house  but  had  moved  with  his  family  out  of  it  and  was  taking  hii 
meals  elsewhere,  could  be  said  t6  be  occupying  it  merely  because 
aome  of  his  furniture  remained  in  it,  and  he  had  not  surrendered 
the  key.     It  was  very  properly  held  he  could  not.    fferrman  v. 
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Adriatic  Fire  Ins.  Oo.,  85  N.  Y.  162,  was  still  more  unlike  the 
present  case,  and  calls  for  no  comment. 

It  is  suggested  on  the  part  of  the  defense,  that  the  yacating  of 
the  house  by  the  tenant  of  itself  put  an  end  to  the  policy ;  but 
there  is  no  force  in  the  suggestion.  The  policy  did  not  require  a 
•continuance  of  possession  by  the  person  then  occupying ;  and  Mrs; 
Norton's  possession  began  when  the  other  terminated,  and  was  for 
the  same  purpose,  namely,  for  a  dwelling. 

The  judgment  must  be  affirmed. 

The  other  justices  ooncnrred. 

Jitdgmeni  aJIrmmL 


Abmew  y.  Oitt  of  OoBunrA. 

<Vlfloh.«89 


A  hone  was  frightened  at  a  boulder  dog  out  of  the  side  of  a  city  street  and' 
whieh  had  lidn  there  several  days  awaiting  removal  by  a  person  who  had 
asked  for  and  obtained  it  for  building  purposes.  HM,  that  the  city  was 
not  responsible  for  a  consequent  injury.* 

ACTION  for  injury  to  a  horse  and  wagon.    The  opinion  states 
the  case.    The  defendant  had  judgment  below. 

A.  R.  MeBride,  for  appeUant. 

Wm.  A.  Fraur  and  Hugh  MeOurdy,  for  appellee. 

Oamfbsll,  J.  PIainti£F  sued  defendant  for  damage  to  a  hone 
and  huggy,  relying  on  the  statute  which  provides  a  recovery  of 
damages  for  injuries  arising  by  reason  of  streets  being  out  of  repair. 
Judgment  went  for  defendant. 

The  accident  occurred  while  plaintiff's  son  was  driving  through 
the  streets  of  Corunna,  during  the  day-time,  and  is  claimed  to  have 
been  the  result  of  his  horse  becoming  frightened  by  seeing  a  large 
stone  standing  in  the  highway,  between  the  track  usually  travelled 
in  the  middle  of  it  and  the  gutter  at  one  side.  He  did  not  pass  by 
it  on  this  occasion,  and  it  is  insisted  that  while  passing  along  the 
road  in  the  next  block,  and  beyond  a  street-crossfng,  the  horse  saw 

•B^FioOaY.  aiffMBMrs (106  Penn.  St.  96),  61  Am.  Rep.  496. 
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the  stone,  which  was  beyond  the  other  side  of  the  crossing,  and 
tamed  np  the  side  street  and  npset  the  buggj.  There  was  a  good 
deal  of  testimony  on  the  disputed  question  whether  the  horse  was- 
really  frightened  at  all,  and  whether  the  mischief  did  not  come 
from  an  entirely  different  cause.  There  was  also  testimony  bearing- 
upon  the  fitness  of  the  driver  and  his  management  in  driving,  as^ 
well  as  upon  the  other  questions  which  were  supposed  to  bear  on, 
corporate  fault 

The  stone  in  question  was  a  boulder  of  some  four  feet  in  diam- 
eter which  had  theretofore  lain  in  the  road-bed,  just  coming  to  the 
surface,  but  not  making  any  difficulty  in  passage.  It  was  thought 
best  however  to  remove  it  from  its  place,  and  make  the  road-bed 
of  the  ordinary  material.  Accordingly  the  stone  was  dug  up  and 
moved  away  from  the  track  toward  the  side^of-the  road,  and  left 
standing  ready  for  removal,  held  in  place  by  placing  smaller  stonea 
under  it  The  city  highway  officials  were  about  to  carry  it  off  when 
a  person  who  desired  it  for  building  purposes  asked' for  it  and  waa 
given  the  privilege  of  taking  and  appropriating  it.  Before  he 
removed  it  this  accident  happened.  The  testimony  does  not  fix 
definitely  the  precise  time  dunng  which  the  stone  lay  there  after 
it  was  dug  up,  but  varies  from  two  or  three  days  to  four  or  five. 
There  is  no  testimony  that  the  roadway  was  out  of  repair,  or  that 
any  of  the  damage  claimed  arose  from  defects  in  the  track  used  by 
plaintiff's  buggy. 

The  court  below  left  the  question  to  the  jury  as  to  the  caus^  of 
the  accident  and  the  failure  in  duty  of  the  corporation  to  remove 
the  stone  within  a  reasonable  time,  as  well  as  the  further  question 
whether  the  stone  in  its  place  was  calculated  to  frighten  horses, 
and  whether  the  driver  was  at  fault  himself.  The  jury  gave  a  gen- 
eral verdict,  and  the  grounds  of  it  do  not  appear. 

It  is  claimed  by  defendant  in  the  outset,  that  the  statutory 
remedy  is  confined  to  case^  where  the  want  of  repair  is  the  immedi- 
ate cause  of  the  injury,  as  where  there  are  obstructions  or  defecte 
in  a  roadway  or  bridge  where  the  vehicle  in  passing  over  it  en- 
counters the  mischief  complained  of.  And  it  is  also  claimed  that 
allowing  things  which  are  no  part  of  a  highway  to  stand  in  it  tem- 
porarily cannot  be  treated  as  putting  out  of  repair,  which  must 
relate  to  the  way  itself,  and  not  to  things  disconnected  from  it 
This  construction  of  the  statute  is  the  natural  and  correct  one. 
The  statute  does  not  seem  to  be  aimed  at  indirect  and  remote  mis- 
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chiefly  but  to  those  which  follow  from  a  direct  injury  caused  by  the 
want  of  repair.  A  similar  question  has  come  up  in  Massachusetts 
several  times  as  to  the  law  relating  to  injuries  from  things  which 
did  not  obstruct  passage,  and  it  was  held  that  where  the  damage 
was  consequential,  not  on  the  effect  of  a  want  of  repair,  but  upon 
fright  caused  to  a  horse  which  ran  away  and  damaged  the  Tehicle 
or  persons  he  was  drawing,  or  other  analogous  cases,  it  did  not 
come  within  the  rule,  and  the  municipality  was  not  liable.  Cook 
Y.  Montague^  115  Mass.  571;  Bemis  v.  Arlington,  114  Mass.  507; 
Cook  T.  Oharlesiown,  98  Mass.  80;  Kingsbury  t.  Dedham,  13  Allen, 
186;  JSTeifh  y.  Boston,  %  Allen,  552. 

The  road  itself  was  not  out  of  repair.  It  was  in  good  order  and 
passable.  If  the  stone  had  any  thing  to  do  with  the  action  of  the 
horse  and  damage  to  the  buggy,  it  was  by  frightening  the  animal, 
and  not  by  hurting  or  impeding  him.  But  it  it  is  admitted,  and 
the  court  below  allowed  the  jury  so  to  assume,  that  a  city  is  liable 
for  leaving  or  allowing  in  its  streets  that  which  is  dangerous,  by 
reason  of  its  tendency  to  frighten  passing  teams,  the  question  arises 
how  far  this  record  presents  such  a  case.  It  will  not  do  to  apply 
any  far-fetched  and  unreasonable  rule  in  such  cases.  It  was  held 
in  the  case  of  Macomber  v.  Niehoh,  34  Mich.  212;  s.  c,  22  Am.  Bep. 
522,  that  a  steam-engine,  which  according  to  every-day  experience 
is  always  a  cause  of  terror  to  horses  unused  to  meeting  it  in  a  high- 
way, was  nevertheless  not  in  law  or  in  fact  an  unlawful  article  to  pro- 
pel  or  draw  there.  And  a  similar  rule  was  applied  in  Gilbert  y.  Flint 
Jt  P.  M.  By.  Co.,  51  Mich.  488;  8.  c,  47  Am.  Rep.  592,  to  box  cars. 
It  is  customary  in  all  towns  to  allow  ditches  to  be  dug,  and  building 
materials  of  all  kinds  and  colors  to  be  piled  up  and  kept  for  con- 
siderable periods  in  the  body  of  the  street.  In  many,  if  not  in 
most  places,  the  right  to  do  this  can  only  be  had  by  license  from 
the  corporation,  and  it  cannot  be  claimed  that  such  a  license  can 
be  granted  to  do  a  wrong,  or  create  a  nuisance.  Such  stones  as 
that  described  are  often  used  for  building  purposes,  and  left  in  the 
street  like  other  building  materials  and  sometimes  broken  up  for 
use  or  sawed  for  use.  It  does  not  seem  reasonable  to  hold  that  such 
things  can  be  allowed  to  await  the  convenience  of  a  person  who 
wishes  to  use  them,  near  by,  and  yet  not  to  await  removal  some- 
where else.  It  this  stone  had  been  hauled  to  the  olace  it  occupied, 
in  ordeir  to  be  used  for  building  purposes,  and  left  there  for  a  con- 
siderable time,  no  one  would  think  of  regarding  it  as  an  actionable 
Vol.  LI V  —  49 
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grievance.  The  use  of  streets  for  sach  parposes  is  too  common  to 
justify  the  owners  of  horses  to  assume  it  will  not  be  allowed^  and 
they  should  be  prepared  to  guard  against  their  animals'  freaks  and 
fcara  of  such  ordinary  appearances. 

The  stone>  as  is  not  disputed,  was  lawfully  put  there  in  the  first 
place,  in  the  course  of  street  repairs.  If  it  was  the  duty  of  the  city 
to  see  that  it  was  not  left  there  indefinitely,  it  was  equally  its  right 
to  sell  or  give  it  away,  and  having  done  so,  it  could  take  no  steps 
to  interfere  unless  at  the  worst  the  purchaser  or  donee  delayed  so 
long  as  to  make  it  unreasonable  to  wait  longer  for  him.  It  could 
not  be  responsible  for  any  delay  which  was  not  reasonable. 

As  this  case  went  to  the  jury  and  as  it  was  argued  here  the  plain* 
tiff  cannot  make  out  error  unless  it  was  illegal  absolut<ely  to  leave 
this  stone  where  it  was  left  any  longer  than  was  necessary  to  remove 
it.  The  court  was  called  on  to  say  that  it  was  a  nuisance  in  itself. 
This  was  refused,  jut  it  was  left  to  the  jury  to  determine  whether 
it  was  or  not,  and  also  to  determine  whether  it  was  allowed  to 
remain  an  unreasonable  time.  It  is  difficult  to  see  how  the  court 
could  have  gone  further  without  imposing  duties  and  liabilities  on 
municipalities,  which  would  be  ruinous.  These  are  the  only  ques- 
tions which  it  is  important  to  consider. 

The  judgment  should  be  affirmed. 

Judgnmnt  nfffirmtim 

The  other  jnstioes  ooncurred. 


Retholdb  v.  HoHuiuor. 

(6BMIoh.M8.) 

A«otfl0r  and  adnUrMrator  ^foreign — power  <mmr 

A  mortgage  upon  real  property  in  Michigan  belonging  to  a  person  who  dies  Is 
another  State  and  whose  estate  is  in  course  of  regalar  and  valid  local  admin- 
istration in  Michigan,  may  not  be  sold  by  a  foreign  administrator  to 
strangers;  the  title  thereto  is  in  the  local  administrator  for  purposes  of 
administration,  and  he  alone  can  sue  on  it  or  assign  or  discharge  it  of  record. 

FOBECLOSURE.    The  opinion  states  the  case.    The  plaintiff 
had  judgment  below. 
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Smith  4k  Sessions,  for  complainant 
SpafUding  Jt  Barker,  for  appeUants. 

CooLBY,  0.  J.  Some  time  in  the  year  1873  Warren  A.  Sher- 
wood, who  had  previously  been  a  citizen  of  Michigan,  went  to  St. 
JjOTiiB,  Ma,  where  he  engaged  in  bnsiness.  He  was  a  bachelor,  and 
took  board  at  a  hotel,  and  on  March  27,  1876,  died  at  the  hotel 
intestate.  He  left  a  number  of  heirs  at  law,  one  of  whom  resided 
in  New  York,  one  in  Minnesota,  and  all  the  others  in  Michigan. 
He  left  some  land  in  Michigan  and  some  debts,  and  he  was  owner 
at  the  time  of  his  death  of  demands  to  the  amount  of  upward  of 
#50,000  which  were  secured  by  mortgages  on  lands  in  Michigan. 
Among  the  mortgages  was  one  given  to  secure  a  note  made  October 
8, 1874,  by  William  and  Mary  Lusk,  for  $1,125  and  interest,  paya- 
ble at  St.  Louis,  Mo.,  or  at  such  other  place  as  Sherwood,  to  whom 
it  was  given,  should  elect  in  five  years  from  date. 

On  the  death  of  Sherwood,  Matrom  D.  Lewis,  claiming  to  act  as 
public  administrator  for  the  city  and  county  of  -St.  Louis,  took 
immediate  possession  of  his  personal  assets,  and  claimed  a  right  to 
Administer  upon  them.  The  relatives  of  Sherwood  were  not  present 
at  the  time,  but  the  residence  of  those  in  Michigan  was  known, 
iuid  Lewis  immediately  communicated  with  them  by  telegraph,  and 
sent  the  body  to  them  in  compliance  with  their  request.  The 
relatives  at  once  proceeded  to  have  letters  of  administration  taken 
out  in  Michigan,  and  Albert  0.  Russell,  a  brother-in-law  of  the 
deceased,  was  appointed  administrator  by  the  Probate  Oourt  for  the 
county  of  Ionia  on  May  29, 1876,  and  duly  qualified  as  such.  After 
his  appointment  and  qualification  Russell  called  upon  Lewis  for 
the  property  belonging  to  the  estate,  but  Lewis  refused  to  surrender 
it,  and  persisted  in  his  claim  of  the  right  to  administer  himsell 
In  June,  1878,  Lewis  made  public  sale  of  the  securities  belong. 
ing  to  the  estate,  and  they  were  sold  for  the  most  part  for  merely 
nominal  sums.  The  Lusk  note  and  mortgage,  which  were  perfectly 
good  securities,  sold  better  than  most  of  the  others,  and  were  bid 
off  by  one  Flanagan  for  eighty  dollars.  The  purchasers  were  noti- 
fied before  sale  was  made  that  the  right  of  Lewis  to  sell  was  dis. 
puted,  and  that  Russell  as  administrator  claimed  the  securities. 
Flanagan  subsequently  gave  an  assignment  of  the  mortgage  to  one 
Barr,  and  Barr  executed  a  discharge  of  it  on  receiving  six  hundred 
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dollars  or  about  one-half  the  amount  due.  The  defendant  MeMul- 
len has  since  become  purchaser  of  the  land,  and  claims  to  hold  and 
own  it  discharged  of  the  mortgage.  Russell^  the  Michigan  adminis- 
trator^  continued  to  act  as  such  until  September,  1878^  when  he 
died,  and  complainant  was  appointed  and  qualified  as  his  successor. 
The  present  suit  was  then  instituted,  the  purpose  of  which  is  to  fore- 
close the  Lusk  mortgage.  The  defendants  rely  upon  the  proceed- 
ings by  Lewis,  the  sale  to  Flanagan,  and  the  subsequent  assignment 
to  and  discharge  by  Barr.  Decree  was  rendered  in  the  court  below 
in  favor  of  complainant,  and  defendants  appeal. 

It  is  disputed  by  complainant  that  Sherwood  at  the  time  of  his 
decease  was  domiciled  in  St.  Louis,  but  on  the  evidence  we  are  in- 
clined to  think  that  city  must  be  deemed  to  have  been  his  domicile, 
and  we  shall  so  assume  throughout  this  opinion.  The  questions  of 
importance  in  the  case  will  then  be:  First,  whether  Lewis,  as  pub- 
lic administrator,  had  authority  of  law  to  take  upon  himself  ad- 
ministration of  Sherwood's  estate;  and  if  so,  then  second,  whether 
under  the  circumstances  he  had  power  as  such  administrator  to  sell 
and  assign  the  mortgage  in  suit  If  either  of  these  questions  is  an* 
swered  in  the  negative,  it  will  be  fatal  to  the  defense. 

The  office  of  public  administrator  is  statutory  in  Missouri,  and 
the  statute  contemplates  action  by  him  in  the  settlement  of  estates 
only  in  a  few  exceptional  cases  which  are  particularly  specified.  The 
statutory  provision  which  was  in  force  at  the  time  of  Sherwood's 
death  was  the  following: 

''  It  shall  be  the  duty  of  the  public  administrator  to  take  into  his 
charge  and  custody  the  estates  of  all  deceased  persons  in  his  county 
in  the  following  instances: 

J .  When  a  stranger  dies  intestate  in  the  county,  without  relatives* 

or  dies  leaving  a  will  and  the  executor  named  is  absent  or  fails  to 
qualify. 

2.  When  persons  die  intestate  without  any  known  heirs. 

8.  When  persons  unknown  die  or  are  found  dead  in  the  oounty. 

4.  When  money,  property,  papers  or  other  estate  are  left  in  a  sit- 
uation exposed  to  loss  or  damage,  and  no  other  person  administers 
on  the  same. 

5.  When  any  estate  of  any  person  who  dies  intestate  therein,  or 
elsewhere,  is  left  in  the  county,  liable  to  be  injured,  wasted  or  lost, 
when  said  intestate  does  not  leave  a  known  husband,  widow  or  heir 
in  this  State. 
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d.  When  from  any  good  cause  said  court  shall  order  him  to  take 
poeseesion  of  any  estate  to  prevent  its  being  injured,  wasted,  pur- 
loined or  lost.''    Wagner's  Stat  1869  (ed.  1872),  p.  122,  §  8. 

Unless  the  case  was  such  as  to  fall  within  one  of  these  six  classes, 
it  is  not  pretended  that  Lewis  had  any  right  to  intermeddle  as  pub- 
lic administrator. 

That  Sherwood  was  not  a  stranger  in  St  Louis  is  conceded.  He 
was  well  known  there  and  his  name  appeared  in  the  directory  as  a 
business  man  of  the  city.  His  case  did  not  therefore  come  within 
the  first  subdiyision  of  the  section  above  recited,  or  within  the 
third. 

Sherwood  did  not  die  without  known  heirs.  His  heirs  were  well 
known,  and  Lewis  himself  communicated  with  them  immediately. 
The  case  was  therefore  not  within  the  second  subdivision  above  re- 
cited. 

If  Lewis  was  justified  in  interfering  at  all,  it  must  have  been  un- 
der the  fonrth  or  fifth  subdivisions  of  the  section,  and  for  the  pro- 
tection of  the  estate.  But  the  fourth  could  not  justify  him  because 
the  relatives  of  Bherwood  immediately  o£Fered  to  take  charge  of  the 
estate,  and  would  have  done  so  but  for  his  interference.  They  did 
in  fact  as  soon  as  was  practicable  take  out  letters  of  administration 
in  Michigan  where  they  were  particularly  needed,  and  would  no 
doubt  have  done  the  same  in  Missouri  had  it  become  necessaiy. 

If  they  had  failed  to  do  so,  any  creditor  in  Missouri  whose  claim 
was  not  provided  for  might  have  taken  out  letters  on  his  own 
behalf.  No  showing  is  made  in  the  case  that  for  any  purpose  of 
protecting  the  estate  it  was  necessary  or  important  that  the  public 
administrator  should  interfere,  and  his  seizure  of  the  effects  and 
papers  of  the  deceased  and  the  subsequent  sale  of  the  assets  for  a 
trifling  percentage  of  their  value  constituted  a  wholly  unnecessary 
and  reckless  intermeddling  with  private  rights  which  the  statute 
of  Missouri  never  intended  to  authorize,  and  which  the  enlightened 
tribunals  of  that  State  must  have  visited  with  condemnation  had 
their  action  been  invoked  to  authorize  or  sanction  what  was  done. 
If  the  public  administrator  could  lawfully  administer  in  defiance 
of  the  wishes  of  the  family,  he  must  have  had  the  right  in  any 
case  in  which  he  could  reach  the  bed  of  death  and  seize  the  per- 
sonal effects  before  the  family  could  anticipate  him. 

We  keep  in  mind  the  fact,  in  what  we  say  in  this  connection, 
that  Lewis  was  acting  on  his  own  motion  and  without  the  previous 
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anihorization  of  any  court.  Had  the  proper  Probate  Court  of  Mis- 
flonri,  on  being  applied  to,  granted  letters  of  administration  on  the 
estate  of  a  person  who  had  died  when  domiciled  within  the  juris- 
diction, a  collateral  attack  upon  its  proceedings  could  not  be  coun- 
tenanced. But  this  public  officer  acted  without  letters  and  was  his 
own  judge  of  the  right  to  do  so.  Those  who  claim  under  an 
administration  which  is  not  judicially  ordered  are  entitled  to  no 
presumptions  in  support  of  its  authority.  Illinois  Cent,  R.  Co, 
y.  Oragtn,  71  111.  177.  In  this  case  the  failure  to  show  jurisdiction 
is  complete.  There  could  not  well  be  a  more  unnecessary,  wanton 
and  injurious  interference  with  the  rights  of  others  than  this 
record  discloses.  But  we  do  not  place  our  judgment  in  this  case 
exclusively  upon  this  ground,  because  we  think  if  Lewis  as  public 
administrator  had  authority  to  act,  he  had  none  under  the  facts 
disclosed  to  make  sale  of  the  mortgage. 

We  concede  to  the  fullest  extent  the  general  principle  relied  upon 
by  defendants,  that  personal  property,  in  contemplation  of  law,  ac- 
companies the  person  of  the  owner,  and  that  its  disposition  on  his 
death  is  to  be  determined  by  the  laws  of  his  domicile.  But  while 
the  rule  of  distribution  is  thus  determined,  the  steps  to  reach  it  may 
be  otherwise  prescribed;  and  when  the  property  is  in  one  jurisdic- 
tion and  the  domicile  in  another,  the  necessity  for  distinct  pro- 
ceedings in  administration  may  be  imperative.  The  proceedings 
when  taken  in  this  class  of  cases  are  governed  and  regulated  by 
certain  rules  of  inter-State  comity,  which  are  thus  stated  by  the 
Court  of  Appeals  of  New  York:  ''It  is  an  established  doctrine,  not 
only  of  international  law  but  of  the  municipal  law  of  this  countiy, 
that  personal  property  has  no  locality.  It  is  subject  to  the  law 
which  governs  the  person  of  the  owner,  as  well  in  respect  to  the 
disposition  of  it  by  act  inter  vivos,  as  to  its  transmission  by  last  will 
and  testament,  and  by  succession  upon  the  owner  dying  intestate. 
The  principle,  no  doubt,  has  its  foundation  in  international  comity ; 
but  it  is  equally  obligatory,  as  a  rule  of  decision  in  the  courts,  as  a 
legal  rule  of  purely  domestic  origin.  It  does  not  belong  to  the 
judges  to  recognize  or  to  deny  the  rights  which  individuals  may 
claim  under  it,  at  their  pleasure  or  caprice;  but  it  having  obtained 
the  force  of  law  by  user  and  acquiescence,  it  belongs  only  to  the 
political  government  of  the  State  to  change  it  whenever  a  change 
becomes  desirable.  But  the  right  which  an  individual  may  claim 
'to  personal  property  in  one  country,  under  title  from  a  person 
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domiciled  in  another^  can  only  be  asserted  by  the  legal  instra- 
mentalities  which  the  institutions  of  the  oonntry  where  the  claim 
is  made  hare  proyided.  The  foreign  law  JFnmishes  the  rule  of 
decision  as  to  the  validity  of  the  title  to  the  thing  claimed;  but  in 
respect  to  the  legal  assertion  of  that  title  it  has  no  extra-territorial 
force.  As  a  result  of  this  doctrine  it  is  now  generally  held  every- 
where,  and  it  is  well  settled  in  this  State,  that  an  executor  or 
administrator  appointed  in  another  State  has  not,  as  such,  any 
authority  beyond  the  soTereignty  by  yirtue  of  whose  laws  he  was 
appointed."  Dekio.  J.,  in  Parsons  v.  Lyfnan,  20  N.  Y.  103,  112; 
citing  Marrdl  v.  Dickey,  1  Johns.  Ch.  163;  Vroam  v.  Van  Home,  10 
Paige,  549;  s.  c,  42  Am.  Dec.  94. 

The  same  general  doctrine  is  also  concisely  stated  in  a  case  in 
the  Federal  Supreme  Court:  ^' Every  grant  of  administration  is 
strictly  confined  in  its  authority  and  operation  to  the  limits  of  the 
territory  of  the  government  which  grants  it;  and  does  not,  do  jure, 
extend  to  other  countries.  It  cannot  confer,  as  a  matter  of  right, 
any  authority  to  collect  assets  of  the  deceased  in  any  other  State; 
and  whatever  operation  is  allowed  to  it  beyond  the  original  territory 
of  the  grant  is  a  mere  matter  of  comity,  which  every  nation  is  at 
liberty  to  yield  or  to  withhold,  according  to  its  own  policy  and 
pleasure,  with  reference  to  its  own  institutions  and  the  interests  of 
its  own  citizens/'    Stobt,  J.,  in  Vauffhan  v.  Narthup,  15  Pet.  1,  5. 

Lewis,  then,  if  legally  administrator  in  Missouri,  had  no  official 
authority  in  this  State  except  such  as  by  comity  would  be  recog- 
nized; and  the  rules  of  comity  might  be  determined  either  by 
usage,  of  which  the  judicial  decisions  would  be  evidence,  or  by 
statute.  Some  of  these  rules  are  general  and  are  well  settled. 
There  are  cases,  for. example,  where  it  has  been  held  that  a  foreign 
administrator  has  a  right  to  collect  and  take  possession  of  personal 
property,  and  remove  it  for  the  purposes  of  administration:  Do(h 
little  V.  Lewis,  7  Johns.  Ch.  45;  Brovm  v.  Brown,  1  Barb.  Ch.  189; 
Vroom  V.  Van  Home,  10  Paige,  549;  s.  c,  42  Am.  Dec.  94;  Riley  v. 
Riley,  3  Day, 74;  s.  c.,3  Am.  Dec.  262;  Smith  v.  Oould,  34:  Me.  443; 
Rand  v.  Hubbard,  4  Mete.  252;  Marcy  v.  Marcy,  32  Conn.  308; 
and  where  there  are  no  domestic  creditors  or  other  claimants,  there 
will  be  no  occasion  to  question  such  cases.  There  may  also  be  cases 
of  payments  to  a  foreign  administrator  which  may  be  recognized 
there  being  no  conflicting  administration.  Williams  v.  Storrs,  6 
Johns.  Ch.  353;  s.  c,  10  Am.  Dec.  840;  Treeothick  v.  Austin,  4 
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Mas.  16,  33;  Wilkiw»  v.  ElMt,  9  Wall.  740;  Vroom  y.  Van  Home, 
iupra;  Citizens'  Bank  y.  Sharpy  53  Md.  521.  And  where  an  admin- 
istrator,  in  the  forum  of  his  appointment,  has  assigned  demands 
bona  noiabilia  there,  it  may  be  correct  to  hold  that  his  assignee 
may  sue  thereon  here  in  his  own  name,  as  was  held  in  Harper  y. 
Biitler,  2  Pet  239,  and  Petersen  y.  Chemical  Bank,  32  N.  Y.  21, 
and  cases  there  cited,  as  to  which  see  £jMpp  y.  Lee^  42  Mich.  41. 

But  this  case  inyoWes  the  yalidity  of  the  assignment  of  a  debt 
secured  by  a  real  estate  mortgage  on  lands  in  this  State.  It  was 
decided  in  Ctitter  y.  Davenport,  1  Pick.  81;  s.  c,  11  Am.  Dec.  149, 
that  the  foreign  administrator  had  no  authority  to  make  such  an 
assignment;  and  this  is  followed  in  the  recent  case  of  Dial  y.  Oary, 
14  S.  0.  573;  s.  c,  87  Am.  Bep.  737.  Whether  these  decisioDs 
would  be  followed  in  this  State  if  there  were  no  statute  bearing 
upon  the  question,  we  do  not  care  to  inquire,  because  we  think  if 
the  power  to  assign  would  exist  independent  of  statute  it  does  not 
exist  under  the  statutes  now  in  force. 

The  statutes  proyide  for  recognizing  the  authority  of  a  foreign 
administrator  when  it  becomes  necessary  to  make  side  of  lands  in 
this  State,  and  prescribes  the  steps  to  be  taken  for  that  purpose. 
How.  Stat.,  §§  6057-6061.  If  administration  is  needed  in  this  State 
for  other  purposes,  new  letters  must  be  taken  out;  and  an  adminis- 
tration  ancillary  to  one  in  another  State  would  proceed  like  any 
other  up  to  the  time  of  aecounting.  And  for  the  purpose  of  selling 
lands,  it  seems  yeiy  clear  that  a  public  administrator  could  not  be 
recognized  in  this  State  at  all;  for  the  statute  contemplates  the 
case  of  an  administrator ''  appointed  "  in  some  other  State  or  coun- 
try, who  shall  produce  and  file  in  the  proper  oourt  '*  an  authenti- 
cated copy  of  his  appointment.''  Section  6057.  A  public  admin- 
istrator haying  no  appointment  for  the  special  case  would  not  be 
within  the  terms  of  this  statute. 

But  we  may  pass  by  without  further  remark  any  question  of 
what  Lewis  might  or  might  not  haye  done  had  he  undertaken  to 
proceed  in  this  State  under  its  statutes.  What  he  did  in  fact  was 
to  proceed  without  regard  to  the  statutes  and  in  contempt  of 
authority  which  was  being  taken,  in  regular  form  at  least,  and(^r 
them.  And  unless  under  such  circumstances  he  had  authority  to 
sell  and  dispose  of  the  mortgage  in  suit,  it  must  have  remained  the 
property  of  the  estate. 

Now  a  mortgage  of  lands  is  in  this  State  a  oonyeyanoo  within 
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the  meaaing  of  the  recording  laws,  and  ^pes  upon  record  aa  such. 
How.  Stat,  §  6689.  It  becomes  necessary  to  record  it  therefore 
to  prevent  its  being  cut  off  by  sabsequent  conyeyances.  How.  Statl, 
§  5683.  It  is  not  allowed  to  be  foreclosed  under  the  power  of  sale 
until  the  mortgage  and  any  assignment  thereof  are  duly  recorded. 
How.  Stat.,  §  8498.  And  no  one  could  make  a  valid  assignment  of  a 
mortgage  which  would  be  sufficient  for  the  purposes  either  of  foreclo- 
sure or  of  record,  unless  his  own  authority  was  of  record  so  that  the 
title  made  under  a  foreclosure  would  appear  by  the  record  to  be 
complete.  It  follows  that  a  foreign  administrator  could  make  no  as- 
signment of  a  mortgage  in  this  State;  and  this  is  so  well  understood 
that  it  is  not  uncommon  in  this  State  to  hare  ancillary  letters  taken 
out  here  for  no  other  purpose  than  to  assign  mortgage  securities. 
The  case  of  Doolitlh  v.  Lewis,  7  Johns.  Ch.  45;  s.  c,  11  Am.  Dec. 
389,  in  so  far  as  it  recognizes  the  right  of  a  foreign  administrator  to 
foreclose  under  the  power  of  sale,  would  be  inapplicable  in  tliis  State 
by  reason  of  ilie  statutory  proyistODB  referred  to. 

Bat  a  foreign  administrator  would  be  equally  powerless  to  dis- 
charge a  mortgage.  The  discharge  is  for  the  purpose  of  relieving 
the  record  of  the  apparent  mortgage  lien,  and  this  would  not  be  ac- 
complished unless  the  authority  of  the  party  assummg  to  discharge 
was  itself  of  record.  The  statute  imposes  a  penalty  on  the  mort- 
gagee, his  personal  representative  or  assignee,  who,  when  payment 
of  the  mortgage  debt  has  been  made,  neglects  or  refuses,  after  de- 
mand, to  discharge  the  mortgage.  How.  Stat.,  §  5704.  But  a  for- 
eign administrator  who  would  be  powerless  to  give  a  legal  discharge 
could  not  be  within  the  provisions  of  this  section.  Lewis  therefore 
was  assuming  to  sell  a  mortgage  which  he  was  without  authority 
either  to  enforce  or  discharge. 

But  a  ][)erfectly  conclusive  objection  to  the  validity  of  the  sale  of 
the  mortgage  made  by  Lewis  is  seen  in  the  fact  that  there  was  at  the 
very  time  an  administration  in  this  State.  There  is  no  ground  for 
even  a  suggestion  that  that  administration  was  invalid.  The  intes- 
tate left  both  property  and  debts  in  this  State,  and  the  jurisdiction 
of  the  court  which  made  the  Michigan  appointment  was  unques- 
tionable. Administration  in  Michigan  indeed,  if  the  estate  was  to 
be  preserved  from  such  ruthless  destruction  as  Lewis  undertook  to 
visit  it  withy  was  a  neoessity;  and  if  he  had  had  any  proper  sense 
of  his  office  and  a  due  regard  to  the  rights  of  parties  concerned,  he 
would  have  recognized  the  Michigan  administration,  and  have  sought 
Vol.  LIV  —  50 
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to  act  in  harmony  with  it.    Conflict  was  for  any  proper  legal  par- 
pose  wholly  unnecessary. 

No  case  has  been  called  to  our  attention  in  which  it  has  been  held 
that  after  letters  issued  in  one  State  or  country  a  foreign  admiuis- 
trator  can  be  recognized  there  even  for  the  purposes  of  a  voluntary 
payment;  and  the  cases  like  Vaughn  v.  Barret^  5  Vt.  333;  Taung- 
V.  (fNeal^  3  Sneed^  55  and  Ferguson  y.  Morris^  07  Ala.  389,  which 
deny  the  validity  of  such  a  payment  generally,  if  questionable  when 
no  domestic  appointment  exists,  are  perfectly  sound  and  reasonable 
if  there  is  at  the  time  a  valid  administration  in  the  State.  See- 
Nbonan  v.  Bradley,  9  Wall.  894,  405.  It  is  the  duty  of  citizens  of 
the  State  to  recognize  and  defer  to  the  judicial  determination  of  its 
own  tribunals,  as  much  when  they  concern  matters  of  administra- 
tion as  in  other  cases:  Henderson  v.  Clarke,  4  Litt.  277;  Olenn  v. 
Smith,  2  Gill  &  J.  493;  8.0.^  20  Am.  Dec.  452;  and  this  is  especially 
true  in  a  case  like  the  present  where  nothing  existed  to  bring  in 
question  the  judicial  determination  of  the  Michigan  court,  except 
the  bare  assertion  of  his  own  authority  by  the  foreign  official  By 
the  law  of  this  State  the  title  to  this  demand  for  all  purposes  of 
administration  was  in  the  Michigan  administrator,  who  might 
put  it  in  suit  when  due  of  assign  it  of  record  or  discharge  it  of 
record.  He  was  therefore  the  only  person  who  could  be  safely 
dealt  with  in  respect  to  it  The  claim  by  the  foreign  official  was^ 
inconsistent  with  these  undoubted  rights,  and  was  negatived  by 
them. 

The  decree  must  be  affirmed. 

Decree  affirmed. 

Campbell,  J.,  concurred. 

Sherwood,  J.  [Omitting  statement.]  The  real  question  in  the 
case,  upon  the  facts  appearing  upon  this  record,  is  this:  Were  the 
debts  owing  by  persons  residing  in  this  State  to  the  deceased,  assets 
to  be  administered  by  the  court  m  Missouri,  or  by  the  court  in 
Michigan?  If  such  indebtedness  constituted  not  only  effects  of  the 
deceased,  but  assets  proper  to  be  administered  in  Missouri,  then  I 
do  not  think  the  decree  made  by  the  Circuit  judge  was  right,  and  it 
ought  to  be  reversed;  but  on  the  contrary,  if  they  were  assets  to  be 
administered  in  Michigan,  then  the  decree  at  the  Circuit  ought  not 
to  be  disturbed.  There  is  no  question  but  that  the  personal  estate 
of  the  deceased  must  be  distributed  according  to  the  law  of  his 
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domicile  at:the  time  of  his  death;  but  this  does  not  dispose  of  the 
question  presented  for  onr  consideration. 

It  appears  very  clearly  that  at  the  time  of  Sherwood's  death  he 
had  quite  large  interests  in  Michigan.  In  fact  if  the  proceedings 
in  Missouri  are  to  be  taken  as  any  indication  of  the  amoant  of  his 
estate  here^  it  would  appear  that  the  great  bulk  of  his  property  was. 
here.  It  further  appears  beyond  question,  I  think,  that  the  de* 
ceased  at  the  time  of  his  death  was  owing  over  t2,500  to  parties  iiy 
this  State;  that  his  relatives  and  friends  all  lived  in  Michigan  and 
New  York,  and  that  it  was  his  express  desire  that  when  he  died  hia 
remains  might  be  removed  to  and  buried  here.  It  appears  also  that 
deceased  had  the  note  with  him  in  Missouri  when  he  died,  but  not 
the  mortgage,  and  that  when  the  note  was  sold  there  was  an  admin- 
istrator duly  appointed,  and  acting  as  such,  and  taking  charge  of 
the  estate  and  effects  in  Michigan,  where  the  note  was  given,  and 
where  the  maker  resided;  that  the  note  and  mortgage,  when  sold 
in  Missouri  by  the  public  administrator,  were  not  yet  due,  and  that 
he  knew  of  the  admintstration  in  Michigan  at  the  time  he  made  the- 
sale  and  executed  the  transfer  thereof. 

The  common  law  is  in  force  and  must  prevail  in  this  State,, 
except  so  far  as  it  is  repugnant  to  or  conflicts  with  our  Constitution 
and  statutes,  and  questions  of  right  to  property  and  remedies  appli- 
cable thereto,  contained  in  the  common  law  and  not  clearly  excepted 
from  it,  must  be  determined  by  it,  modified  only  by  such  circum- 
stances as  make  it  inapplicable  to  our  local  affafrs.  Const.  Sched. 
1;  How.  Stat.  72;  Siaut  v.  Keyes,  2  Doug.  (Mich.)  184;  Lorvian 
V.  Bensony%  Mich.  18.  I  know  of  no  statute  changing  the  common 
law  upon  the  subject  in  our  State,  nor  of  any  circumstances  in  our 
local  affairs  rendering  it  necessary.  By  the  common  law,  debts 
due  by  specialty  are  esteemed  to  be  the  goods  of  the  deceased  where 
the  securities  are  at  the  time  of  his  death;  but  debts  due  by  simple 
contract  follow  the  person  of  the  debtor,  and  are  regarded  as  the 
goods  of  the  deceased  where  the  debtor  resides  at  the  time  of  the 
creditor's  death.  3  Bac.  Abr.  (Wils.  ed.)  37,  8;  Toller  Law  of 
Executors,  55,  1  Wms.  Saund.  174,  note  3;  Speedy,  Kelly,  2  Am. 
Prob.  Bep.  553;  Wyman  v.  Untied  Slates,  109  TJ.  S.  654;  Sloeum 
V.  Sanfard,  2  Conn.  534. 

I  am  unable  to  see  any  good  reason  for.  the  distinction  made 
between  debts  by  specialty  and  by  simple  contract,  or  why  they 
should  not  all  be  deemed  assets  to  be  administered  at  the  same 
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place.  The  prooeeds  after  payment  of  debts  have  all  to  be  dis- 
tribnfced  according  to  the  law  at  the  domicile  of  the  deceased;  but 
such  is  the  law  as  we  find  it,  and  a  change  is  for  the  legislature,  and 
cannot  properly  bo  made  by  this  court  There  can  be  no  question 
but  that  the  note  was  a  simple  contract  debt  and  subject  to  the  law 
applicable  to  that  kind  of  claims.  Slocum  y.  San/ard,  supra;  2 
Coolev  Bl.  Com.  510. 

*  This  court  has  already  decided  that  the  debts  in  this  State  due 
to  a  ])erson  resident  in  another  State,  dying  there,  can  only  be 
enforced  by  an  executor  or  administrator  duly  appointed  here 
( Vickery  t.  Beir,  16  Mich.  60;  TTiay&r  v.  La7ie,  Walk.  Ch.  200); 
and  such  is  the  rule  at  common  law.  Story  Confl.  Laws,  §§  513, 
514  and  cases  cited.  The  assignee  of  these  claims  due  from  the 
debtors  in  this  State  stands  in  no  other  or  better  position  than  did 
the  public  administrator  who  made  the  assignment  to  him,  and 
could  confer  no  rights  which  he  did  not  possess  (  Chapman  y.  Fish, 
6  Hill,  554;  Thompson  y.  Wilson,  2  N.  H.  291),  and  payment  to 
him  is  no  defense  to  this  suit.  Disoswatf  r.  CarroU,  cited  in  4  Lans. 
191;  Vaughn  y.  Barrdy  5  Vt.  333;  Pond  y.  Makepeace,  2  Mete.  114^ 
Rihij  Y.  Riley,  3  Day,  74;  Olefin  y.  Smith,  2  Gill  &  J.  493; 
McLean  y.  Meehj  18  How.  16.  The  proper  place  for  administering 
such  assets  must  necessarily  be  where  alone  payment  can  be  enforced 
against  the  debtor.  I  can  come  to  no  other  conclusion  upon  the 
facts  appearing  upon  this  record. 

It  necessarily  follows  that  the  note  and  mortgage  were  assets  to 
be  administered  in  this  State,  ahd  that  the  public  administrator  in 
St.  Louis  acquired  no  right  to  sell  or  dispose  of  the  same  in  that 
State  to  any  person,  or  any  right  to  the  possession  oi  control  of 
the  note  and  mortgage,  further  than  to  safely  keep  them  and  deliver 
the  same  to  the  administrator  here  when  required,  until  after  the 
estate  in  Michigan  was  settled  and  the  debts  there  were  paid.  "Z 
Kent.  Com.  433,  434;  2  Bl.  Com.  509;  Bac.  Abr.  "Executor"  E.; 
Byron  v.  Byron,  Cro.  Eliz.  472;  Hilliard  y  Cox,  LA.  Raym.  562; 
Salk.  37;  Whart.  Confl.  Laws,  §  604. 

There  is  no  doubt  but  that  an  executor  or  administrator  may  law- 
fully sell  the  personal  estate  of  the  deceased,  unless  prohibited,  at 
public  or  priYate  sale  without  the  order  oi  the  judge  of  probate, 
within  the  jurisdiction  of  the  court  where  such  property  is  assets 
in  his  hands  for  administration.  He  may  do  so  eYcn  at  a  discount, 
though  the  property  sold  be  notes  and  mortgages  ( Burt  y.  Bicker, 


JANUARY  TERM,  1886.  397 

* 

Reynolds  ▼.  McMoIlen 

6  Allen,  77;  3  Redf.  Wills,  326,  239,  286);  and  the  purchaser  will 
take  a  good  title  thereto,  provided  the  property  was  assets  within 
the  control  and  jurisdiction  of  the  court  where  administration  was 
granted.  He  cannot  make  such  sale  however  when  he  has  not  the 
right  to  enforce  collection.  Teoniam  ?•  Bradshaw,  1  Garth.  373: 
Taurton  y.  ITower,  3  P.  Wms.  369;  Jsham  v.  Oibbotis,  1  Bradf.  Sur. 
69;  Story  Gonfl.  Laws,  §§  512,  513,  514,  515a  and  522,  523;  Mc- 
Carty  t.  BaUf  13  Mo  480;  Chapman  t.  Fish,  supra;  Ooqdwtn  v. 
Jones,  3  Mass.  514;  Riley  v.  Rilmfy  supra;  SUarns  v.  Burnham,  5 
Greenl.  261;  Uarrisan  v.  Sierry,  5  Granch,  289;  Dawes  t.  Head,  3 
Pick.  138;  Harvey  y.  Richards,  1  Mass.  423;  Olenn  y.  Smith,  su- 
pra; Vaughn  y.  Barret,  supra;  Lee  y.  Havens,  Brayt.  93;  Thomp- 
son y.  Wilson,  2  N.  H.  291;  Judy  y.  JS^elley,  11  111.  211;  Willard 
V.  Hammond,  21  N.  H.  382;  Smith  v.  Guild,  34  Me.  443;  Langdon 
y.  Potter,  11  Mass.  313;  Borer  Inter-State  Law,  248;  Speed  v.  KeOey, 
59  Miss.  47;  Owen  y.  Miller,  10  Ohio  St.  143;  Abbott  v.  Gobum,  28 
Vt.  663;  Vaughn  y.  Northrup,  15  Pet.  1;  Noonan  y.  Bradley,  9 
Wall.  394;  fFiSi««  v.  FTai/^,  25  N.  Y.  577;  Valle  y.  Fleming,  19 
Mo.  454. 

I  am  aware  there  is  a  conflict  of  authorities  upon  this  subject, 
and  several  very  able  jurists  take  a  different  view  from  that  above 
expressed.  Petersen  v.  Chemical  Bank,  32  N.  Y.  40;  Chace  v. 
Hannah,  6  Jones  (N.  G.)  L.  94;  Randy.  Hubbard,  4  Mete.  252.  The 
weight  of  authority  however  I  think  is  clearly  in  favor  of  the  posi- 
tion herein  taken. 

I  think  the  decree  of  the  Circuit  judge  was  right,  and  should  be 
aiBrmed. 

Judgmmii  affirmed. 

OHAXFLm,  J.,  did  not  sit  in  this  case. 


Oj^SSS 


SUPREME    COURT 
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Haybs  y.  Fbrgusov. 

(1ft  Le«,  1.) 
Landhrd  and  tenarU  ~  mmrance — tdmQdim§. 

Daring  a  lease  of  real  estate,  providing  that  if  the  buildings,  or  anj  of  them, 
be  destroyed  by  tire,  the  lessees  were  to  rebaild  at  their  own  expense,  fire 
insurance  policies  on  the  bnildings  were  i&sued  to  the  lessors,  but  made 
payable  to  the  lessees,  who  paid  the  premianis,,aQd  theinsnred  property  was 
destroyed  by  fire  during  the  term,  when' the  lessee^  collected  the  insurance 
money  but  declined  to  rebuild.  Hdd,  (1)  That  the  lessors  were  entitled  to  rs- 
oover  of  the  lessees  the  amount  collected  by  them  on  the  policies.  (2)  That  the 
lessees  ^ere  not  entitled  to  an  aUowsnce  oi^t  of  ihel^^ramce  inoi|fy,fpr  the 
loss  of  the  use  of  the  buildings  for  the  balance  of  the  term  after  the  de* 
struetion  of  the  property  by  fire. 


B 


ILL  for  rent  and  insurance.    The  head-note  states  the  case. 


Wright  dt  Folkesy  for  complainants. 

A.  P.  LUes,  Humes  &  Posion  and  Hams  ii  TurJey,  for  defend- 
ants. 

WiLSOiTy  Sp.  J.     [Omitting  statement]    The  second  point  of 
serious  contention  is  the  insurance  money.     It  is  not  free  from 
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Ha^es  V  Ferguson. 

difficuUy,  and'  we  are  not  aware  that  the  precise  point  involved 
has  ever  been  before  this  court.  While  the  authorities  are  not 
in  fatal  conflict  on  the  general  principle  involved,  there  is  great 
<;onflict  in  the  result  reached  in  its  application  by  different  courts. 
The  policies  in  this  case  were  taken  out  in  the  name  of  Hayes 
and  wife  and  children^  and  insured  their  property  and  interest, 
not  the  leasehold  interest  of  the  defendants.  The  contract  was 
to  insure  the  property  of  Hayes,  wife  and  children,  and  the  loss 
or  damages  paid  under  it  was  the  contract  value  of  their  prop- 
erty, and  not  the  value  simply  of  the  lease  interest  therein  of  the 
defendants.  The  provision  in  the  policies,  *'  loss,  if  any,  payable 
to  Ferguson  and  Hampson,''  cannot  in  legal  effect  convert  the 
contract  into  one  insuring  simply  the  interest  of  Ferguson  and 
Hampson. 

As  was  said  by  the  court  in  the  case  of  Orosvenor  v.  Atlantic  Iru. 
Co.,  17  N.  Y.  391,  construing  a  policy  containing  a  similar  clause, 
''they  are  merely  the  appointees  of  the  party  insured  to  receive 
the  money.'*  That  was  a  case  where  the  property  of  a  mortgagor 
was  insured  and  the  policy  contained  a  clause  that  .tho  loss,  if  any, 
was  to  be  paid  to  the  mortgagee.  And  says  the  court,  **  the  pro- 
vision in  the  policy  as  to  the  loss  payable  to  mortgagee  had  no  more 
effect  uix)n  the  contract  of  insurance  than  it  would  if  it  had  been 
provided  that  the  loss,  if  any,  should  be  deposited  in  a  specific 
bank  to  the  credit  of  the  party  insured.  There  is  nothing  in  the 
language  of  the  policy  in  which  the  court  can  adjudge  that  in  legal 
effect  it  IB  a  contract  insuring  the  interest  of  the  mortgagee  as  such 
except  in  the  provision  which  declares  that  the  loss,  if  any,  which 
occurs  under  the  contract  insuring  the  mortgagor's  interest,  shall 
be  payable  to  the  mortgagee.  That  provision  merely  designates  a 
person  to  whom  such  loss  is  to  be  paid,  and  shows  that  he  is  a  per- 
son who  may  have  an  interest  in  its  being  so  paid." 

The  defendants  in  this  case  did  have  an  interest  in  the  policies 
being  paid  to  them.  A  fair  and  equitable  construction  of  the  lease 
imposed  upon  them  the  duty,  and  such  was  to  their  interest,  to  re- 
build the  gin-house  and  other  property  destroyed  by  fire,  or  to  put 
up  buildings  of  the  same  character,  suitable  to  carry  on  the  opera- 
tions of  the  planUtions.  It  is  manifest,  we  think,  that  it  was  the 
intention  of  the  parties,  that  the  insurance  money  should  be  ap- 
plied to  replacing  the  property  destroyed  by  the  fire,  as  in  erecting 
buildings  and  gettiug  machinery  that  would  meet  the  wants  of  the 
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Carm  as  did  the  property  destroyed.  This  being  so  the  defendants 
are  not  entitled  to  retain  it  Upon  the  theory  of  the  referees,  that 
they  were  *not  bound  under  the  lease,  to  restore  or  replace  the 
property  destroyed  by  fire,  baying  refused  to  apply  the  insurance 
money  to  that  purpose,  and  having,  as  they  say,  wrongfully  aban- 
doned the  premises,  thereby  broke  their  contract  of  lease,  we 
are  unable  to  see  upon  what  principle  they  are  entitled  to  retain 
this  money,  a  sum  equal  to  the  value  of  the  use  of  the  gin-honse, 
mill,  etc.,  destroyed,  for  four  and  half  years,  the  period  of  time 
elapsing  from  their  destruction  until  the  expiration  of  the  lease. 
They  had  the  right  to  apply  the  insurance  money  to  replacing  the 
destroyed  property,  in  order  to  its  use  by  them  under  the  lease. 
That  was  their  interest  in  the  policies.  Even  if  it  were  optional 
with  them  to  i*ebuild,  the  insurance  money  did  not  belong  to  them 
for  any  other  purpose  or  to  any  greater  extent  than  was  involved 
in  the  use  of  the  buildings  and  property  destroyed  ;  and  when  they 
voluntarily  surrendered  the  premises  and  broke  their  contract, 
their  interest  in  it  and  right  to  it  ceased,  and  they  should  have  paid 
it  over  to  complainants. 

We  hold  therefore  that  the  complainants  are  entitled  to  recover 
this  insurance  money,  less  the  premium  of  t225,  and  the  tl68.75, 
loss  on  grist-mill,  with  interest  from  the  date  they  personally 
fused  to  apply  it  to  replacing  the  property  destroyed. 

.  [Omitting  other  matters.] 

Judffffient 


Akdkbson  y.  Noioov. 

(16  Lea,  14.) 


A  snrflvii^  partner  of  an  insolvent  firm  maj  not  mortgage  partneaJiip  pM|^ 
ntf  to  secure  one  eredlior  in  pxeferenee  to  otiien. 

IIILL  to  set  aside  mortgage.    The  opinion  states  the  point. 

(7.  F.  Vance,  for  complainant. 

Oantt  d  Pait&rsan,  Humes  d  Paston,  J.  J.  Joknaon,  SmUh  4- 
CoUier,  BHes  d  Ettett,  K  L.  BeUher,  W.  M.  Ramdolph,  and  JS.  /). 

Jordan,  for  defendants. 
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Anderson  v.  Norton. 

Wilson,  Sp«  J.  [Omitting  statement  and  other  points.]  The 
contention  of  the  Bank  of  West  Tennessee  is  that  the  deed  of 
trnst  ezeonted  by  Cook,  surviving  partner,  to  secure  its  debt,  is 
valid,  and  gives  it  a  preference  over  the  general  creditors  of  the  firm 
of  Cook  &  Ca  Its  debt  is  conceded  to  be  a  firm  debt.  It  is  evidenced 
by  a  judgment  of  this  court.  Norton  was  dead  and  the  firm  in^ 
solvent ;  and  the  question  is :  Can  the  surviving  partner  of  an  in< 
solvent  firm  mortgage  the  real  assets  of  the  firm  to  one  creditor, 
thereby  giving  him  a  preference  over  other  creditors  of  the  part- 
nership ? 

**  It  seems  to  us,''  says  Judge  McEinnet  in  the  case  of  Bancroft 
V.  SnadgrasSy  1  Cold.  430  et  seq,y  ''that  the  doctrine  which  asserts 
such  a  power  in  the  surviving  partners  is  irreconcilable  with  the 
established  rights,  as  declared  by  law,  of  the  representatives  of  the 
deceased  partner,  as  well  as  of  the  joint  creditors  of  the  firm,  and 
consequently  cannot  be  sound.'' 

In  the  case  of  Wathins  v.  FahMj  5  Heisk.  185  U  seq,,  this  court, 
Chief  Justice  Deaderick  delivering  the  opinion,  directly  approve 
the  case  of  Bancroft  v.  SnodgrasSy  above  cited.  The  chief  justice, 
after  quoting  or  referring  to  this  case,  says  :  '^  It  is  furthermore 
declared  in  the  case  already  cited  in  1  Cold,  that  the  joint  creditors 
have  an  equity  or  qtmsi  lien  under  and  through  which  the  specific 
lien  of  the  partners  entitles  them  to  have  the  partnership  efiFects 
ratably  appropriated  to  the  discharge  bf  each  and  all  of  the  joint 
debts  in  case  ot  a  dissolution  by  death  or  bankruptcy  of  one  of  the 
partners,  citing  Story  Part.,  §  361;  2  Story  Eq.,  §  1252;  and  this 
is  said  to  be  the  **  well  established  equity  of  all  the  joint  creditors 
in  the  case  of  the  death  or  bankruptcy  of  one  of  the  partners,'* 
'*  If,"  continues  the  chief  justice;  *'  it  be  the  imperative  duty  of 
the  personal  representative  to  see  to  the  application  of  the  joint 
effects  to  the  joint  debts,  and  if  in  case  of  the  death  or  bankruptcy 
of  one  partner,  the  joint  creditors  have  an  equity  or  quasi  lien  en- 
titling them  to  have  the  partnership  effects  ratably  appropriated  to 
the  discharge  of  each  and  all  of  the  joint  debts,  it  is  manifest  that 
nnder  the  circumstances  of  this  case  no  one  of  the  creditors  of  the 
partnership  is  entitled  to  appropriate  the  partnership  effects  to  his 
own  debt  to  the  exclusion  of  all  other  creditors."  In  that  case  it  is 
to  be  noted  that  the  chancellor,  as  in  this  case,  gave  certain  creditors 
priority  of  satisfaction  under  an  assignment.  His  action  was 
reversed. 

V0L.LIV  — 61 
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The  authority  of  these  caaeB  has  not  been  shaken  or  doubted  in 
an  opinion  deliTered  in  any  subsequent  case  before  this  court.  To 
hold  valid  the  assignment  to  the  bank  in  this  case  we  must  reverse 
these  decisions  and  the  settled  law  in  Tennessee.  These  decisions 
are  not  in  conflict  with  the  weight  of  authority  in  England,  and 
from  the  other  States  of  the  United  States.  On  the  contrary  they  are 
abundantly  supported.  And  while  many  forcible  arguments,  aided 
by  a  technical  logic  springing  from  other  analogous  powers,  con- 
ceded to  exist  in  a  surviving  partner  in  dealing  with  the  effects  of 
the  partnership,  can  be  presented  in  favor  of  reversing  our  rule  on 
tliis  subject,  we  can  see  no  sound  or  sufficient  reason,  with  respect 
to  the  harmony  of  our  jurisprudence  or  the  demands  of  public 
policy,  to  authorize  us  to-  change  the  forum  rulings  of  this  court 

The  report  of  the  referees  in  recommending  a  reversal  of  the 
decree  of  the  chanoellor  on  this  point  is  correct. 

Decree  of  rmmn&L 


liiPBB  y.  Stati. 

On  a  question  of  footprints  and  an  alleged  pecoliar  stmctore  of  the  def endantli 
feet,  eyidenoe  on  the  part  of  the  defendant,  by  witnesses  who  had  recently 
or  immediately  before  examined  his  feet,  is  competent.* 

CONVIOTION  of  murderous  assault.      The  opinion  states  the 
case. 

A.  W.  OampieU,  A.  W.  8UmM  and  Pace  A  BradM,  for  defend- 
ant. 

Attorney 'General  Lea  and  J.  W.  Cherry,  for  State. 

Frbehak,  J.    The  defendants  were  indicted  and  tried  by  the. 
Oircuit  Gourt  of  McNairy  county  charged  with  an  assault  with 
intent  to  commit  murder  in  the  flrst  degree,  by  shooting  one  J.  A., 
Barnes,  in  1882.     They  were  convicted  of  the  offense  as  charged, 
and  sentenced  to  three  years  in  the  penitentiary.     They  appealed 

•  See  note,  88  Am.  Bep.  6^;  BlacktM  v.  BlaU  (67  Oa.  78),  44  Am.  Rep.  717.' 
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to  this  ooart  Sereral  errors  are  assigned  in  favor  of  reversal  as 
to  defendant  Lipes.  We  need  notice  bat  one,  as  it  is  conclusive 
of  the  case. 

The  shooting  was  done  from  a  thicket  near  a  field  where  Barnes 
was  mowing  at  the  time.  He  saw  Gamble,  as  he  swears,  and  fired 
a  pistol  until  he  had  unloaded  all  the  charges  at  him,  after  he 
himself  was  shot,  and  as  he  ran  off.  Tracks  in  a  ditch  near  the 
fence  showed  that  another  party  was  present  and  this  party  bare- 
footed. It  was  attempted  by  the  State  to  identify  Idpes  as  the 
other  party  by  a  peculiarity  of  the  track,  and  the  fact  that  he  had 
a  peculiarity  in  the  shape  and  length  of  his  toes,  corresponding  to 
the  track  found.  The  bill  of  exceptions  contains  a  statement  by 
the  presiding  judge,  Batemak,  that  at  the  close  of  the  testimony 
of  the  defense,  it  was  first  proposed  by  the  defendant's  counsel, 
that  Lipes  should  pull  off  his  shoes  and  exhibit  his  feet  to  the  jury, 
but  this  was  refused  on  objection  by  the  State.  It  was  then  asked 
that  the  court  appoint  some  one  to  examine  the  feet  of  defendant, 
which  the  court  refused,  stating  as  a  reason  that  **  evidence  manu* 
&ctured  for  the  occasion  was  not  competent,  and  could  not  be 
admitted. ''  We  gather  that  his  counsel  then  started  to  take  him 
out  to  examine  his  feet,  when  the  court  said,  '*  you  need  not  take 
the  defendant  out  to  examine  his  feet,  for  I  will  not  stop  the  case 
for  evidence  to  be  manufactured,  and  will  not  permit  such  evidence 
to  go  before  the  jury,''  and  required  the  defendant  to  come  back 
and  go  on  with  the  case. 

Counsel  then  said,  "  we  have  had  some  witnesses  to  examine  the 
deftadant's  feet,^  and  they  proposed  to  introduce  them.  The 
court  replied  he  would  not  permit  that  or  any  other  manufactured 
evidence  to  go  to  the  jury*  The  defendant  then  introduced  a 
party  who  proved  that  he  had  just  examined  the  defendant's  feet. 
The  State  objected  to  his  testifying  on  the  question,  and  objection 
sustained.  Another  witness  was  presented,  who  said  he  had  just 
examined  his  feet,  and  he  was  not  allowed  to  testify.  The  court  how- 
ever said  they  might  introduce  any  testimony  about  his  feet,  provided 
it  was  not  got  up  for  the  occasion,  like  that  he  had  ruled  out. 

We  think  the  excellent  Circuit  judge  erred  in  these  rulings.  On 
a  question  of  physical  peculiarity  that  could  only  be  proven  by 
persons  who  had  seen  the  feet  of  the  party,  we  can  see  no  reason 
why  a  party  who  had  recently,  or  immediately  before  seen  them, 
should  not  be  as  competent  to  testify  as  to  what  he  had  seen,  !i8 
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one  who  had  seen  them  a  week  or  month  before,  or  spoken  from 
memory  of  how  he  had  seen  them  when  growing  up  with  him,  as  a 
barefooted  boy.  Nor  is  there  any  reason  seen  why  the  fact  might 
not  have  been  investigated  by  competent  men  at  any  time  and 
their  testimony  given  to  the  jury.  As  a  matter  of  coarse,  the 
State  could  rebut  by  having  other  parties  examine  the  *  feet  as  a 
physician,  if  deemed  best  under  orders  of  the  court,  if  any  doubt 
as  to  the  fact  or  whether  the  witnesses  had  told  the  truth.  An 
examination  in  this  case  in  presence  of  court  and  jury  would  have 
given  the  most  satisfactory  result.  But  what  they  might  say,  was 
to  be  judged  of  and  weighed  by  the  jury,  and  not  assumed  to  be 
manufactured  in  advance  of  hearing  the  witnesses.  The  real 
matter  was  to  ascertain  how  the  fact  was,  and  the  best  means  of 
ascertaining  the  truth  of  the  case  is  what  is  desirable,  if  truth,  and 
not  mere  technical  routme,  is  the  object  of  the  law. 

For  refusal  of  his  honor  to  admit  the  testimony  offered^  the  judg- 
ment as  to  lipes  must  be  reversed  and  remanded  for  a  new  trial. 

As  to  defendant  Oamble^  we  see  no  error  of  which  he  can  com- 
plain in  this  record.  The  jury  under  a  proper  charge  have  found 
him  guilty.  The  evidence  not  only  does  not  preponderate  against 
the  verdict,  but  is  largely  in  favor  of  the  finding.  If  the  jury  had 
found  differently,  it  would  certainly  not  have  been  in  accord  with 
the  weight  of  the  testimony.  We  do  not  deem  it  necessary  to  go 
into  an  examination  of  the  testimony  to  vindicate  or  sustain  this 
conclusion,  but  only  to  state  the  result  of  an  examination. 

Let  the  jadgm«nt  be  aflSrmed  as  to  hinu 

JudgmmU  afirmmL 


Williams  y.  Staxi. 

Ortminal  law — chanee  terdioL 

On  a  trial  for  moider,  the  Jarora  agreed  that  the  term  of  imprisonment  to  be 
inflicted  should  be  ascertaiDed  by  dividing  the  aggregate  nomber  of  jears 
-voted  for  by  twelve.  The  lesolt  was  fifteen  years  and  nine  months.  Then 
it  was  agreed  to  add  three  months,  as  it  was  not  costomary  to  return  verdicts 
for  fractions  of  years;  and  the  verdict  was  retomed  for  sixteen  years.  SM, 
a  ehanoe  verdict,  and  set  aside.* 

•  See  84  Am.  Bep.  806,  810. 
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/>(  ONYICTION  of  murder.     The  opinion  states  the 

A.  W.  Campbell  and  A.  W.  JSiavall,  for  Williams. 
AHametf'Chneral  Lea  and  J.  W.  Oherryy  for  State. 

CooKB,  J.  The  defendant  was  conyicted  of  mnrder  in  the 
second  degree,  and  sentenced  to  the  penitentiary  for  sixteen  years. 
He  has  filed  the  record  and  applied  for  a  writ  of  error.  In  support 
of  his  motion  for  a  new  trial  he  adduced  the  affidavits  of  two  of  the 
jurors  who  tried  the  case,  which  disclosed  the  facts;  that  upon  the 
retirement  of  the  jury,  after  having  received  the  charge  of  the 
court,  in  their  consideration  of  the  case,  after  they  had  agreed  as  to 
the  grade  of  homicide  of  which  the  defendant  was  guilty,  they 
differed  widely  as  to  the  term  of  imprisonment  the  prisoner  should 
undergo  in  the  penitentiary.  Some  were  for  the  highest  and  some 
for  the  lowest  term,  and  others  stood  at  different  points  between 
the  two,  when  one  of  the  jurors  proposed  that  each  juror  should 
cast  a  ballot  with  the  number  of  years  he  was  in  favor  written  upon 
it,  and  that  the  numbers  thus  ascertained  should  be  added  together, 
and  the  whole  amount  to  be  divided  by  twelve,  which  was  done 
accordingly,  when  the  amount  thus  ascertained  proved  to  be  fifteen 
years  and  nine  months.  It  was  then  suggested  by  one  of  the  jurors  that 
it  was  not  customary  to  render  a  verdict  for  fractions  of  a  year,  and 
proposed  that  three  months  be  added  to  the  fifteen  years  and  nine 
mpnths  so  as  to  make  it  sixteen  years,  which  was  agreed  to  by  a  rising 
vote,  and  thus  the  verdict  of  sixteen  years  was  arrived  at  and  reported- 

In  the  case  of  Ordbtree  v.  State,  3  Sneed,  302,  which  was  a 
conviction  for  manslaughter,  it  was  held  that  where  it  appeared 
that  where  the  jurors  severally  stated  the  number  of  years  which 
each  thought  the  prisoner  should  be  imprisoned,  and  dividing  the 
whole  by  twelve,  agreed  upon  the  number  thus  ascei*tainecl  as  the 
term  of  imprisonment,  the  verdict  thus  obtained  should  be  set  aside 
and  a  new  trial  granted.  In  that  case  it  was  said  that  '^  the  prisoner 
as  well  as  the  State  is  entitled  to  the  unbiased  judgment  of  the  whole 
as  well  as  every  member  of  the  jury  as  to  the  amount  of  punishment 
to  be  inflicted  for  the  crime  of  which  the  defendant  was  convicted." 

It  was  further  said  that  the  result  was  not  the  deliberate  judg- 
ment of  the  jury,  produced  by  agreement  and  reflection,  in  view  of 
the  particular  facts  of  the  case  before  them,  but  is  made  to  depend 
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upon  ohanoe.  In  Jbyo^  y.  8hUe,  7  Baxt  273,  which  was  also  a  con- 
▼iction  for  manslaughter,  where  it  appeared  that  the  jary  being 
anable  to  agree  on  a  verdict,  one  of  the  jurors  made  a  speech  to 
them,  saying  '^  that  he  had  been  on  criminal  juries  before,  and  it 
was  usual,  and  the  custom,  for  every  man  to  put  down  on  paper 
what  he  was  for,  and  then  to  add  the  years  of  imprisonment  so  put 
iiSwn  together,  and  divide  the  sum  so  made  by  twelve,  and  return 
the  result  as  the  verdict  of  the  jury/'  The  jury  adopted  this  mode, 
and  made  up  their  verdict  accordingly.  It  was  held  the  verdict  was 
improper,  and  should  have  been  set  aside. 

This  case  falls  directly  within  the  principle  decided  in  the  cases 
above  cited,  and  upon  their  authority  the  verdict  in  this  case  should 
have  been  set  aside  and  a  new  trial  granted.  We  are  aware  that  it 
has  been  said  in  relation  to  verdicts  thus  obtained  in  civil  cases, 
that  where  there  was  no  agreement  in  advance  that  the  result  thus 
obtained  should  be  the  verdict,  but  the  same  was  only  adopted  as 
an  experiment  to  see  what  the  result  would  be,  and  after  it  was  so 
ascertained  the  amount  was  deliberated  upon  and  adopted  by  the 
jury,  or  a  different  amount  was  upon  further  consideration  adopted,  it 
would  not  vitiate  the  verdict.  *  *  *  But  in  the  cases  above  cited 
there  does  not  appear  to  have  been  any  express  agreement  in  advance 
to  adopt  the  result  thus  obtained  as  the  verdict,  and  it  is  apparent 
in  this  case  as  well  as  those  we  have  cited  that  the  verdict  was 
obtained  by  the  means  thus  resorted  to,  and  was  not  the  deliberate 
judgment  of  each  member  of  the  jury  upon  the  evidence,  and  pro- 
duced by  argument  and  reflection,  but  was  the  result  of  chance. 

It  can  make  no  difference  in  this  case  that  three  months  were 
added  to  the  term  thus  produced,  as  the  record  shows  that  this  was 
not  done  upon  consideration  of  the  case,  and  as  the  result  of  the 
deliberation  of  the  jury  upon  the  law  and  evidence  of  the  case,  but 
was  added  solely  because  of  the  statement  of  a  juror  that  it  was  not 
customary  to  return  verdicts  for  parts  of  a  year.  We  are  of  the 
opinion  therefore  that  there  is  error  in  the  record,  and  the  writ 
should  be  granted. 

The  judgment  of  the  Circuit  Court  will  be  reversed  and  the  cause 
remanded  for  another  trial.  An  order  will  be  made  upon  the  keeper 
of  the  penitentiary  requiring  him  to  surrender  the  defendant  to  the 
iherifl  of  McNairy  county,  to  be  by  him  safely  kept  to  await  hif 
trial  according  to  law. 

Judgment  reversed  and  remanded. 
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Wkai«  one  partner  furnishes  the  osidtal  and  the  other  his  senriees  sad  eoqmi^ 
«iioe»  the  profits  and  losses  to  be  shared  equally,  the  latter  partner  Is  not 
emtttled  on  dissolution  to  anj  part  of  the  original  capital. 


B 
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J.  W.  Or$en,  tor  complainant. 
A  H.  Taylor,  for  defendants. 

GooFBBy  J.  Bill^  among  other  things,  for  a  partnership  aooonnt 
between  Shea  and  Donahue.  The  capital  of  the  partnership  busi- 
ness was  contributed  exclusively  by  Shea,  and  the  only  question 
raised  by  the  parties  is  whether  Donahue,  upon  a  settlement,  is 
entitled  to  one-half  of  the  capital  thus  advanced.  The  chancellor 
decided  against  Donahue,  and  he  has  appealed. 

phe  agreement  of  partnership,  entered  into  March  21, 1877,  pro- 
vided as  follows: 

^*  We  do  hereby  agree  to  become  partners  as  merchants  in  mak- 
ing, buying  and  selling  all  kinds  of  tinware,  stoves,  pumps,  etc.,  in 
the  city  of  Knozville,  Tennessee,  for  the  term  of  one  year  from 
this  date,  under  the  style  and  firm  name  of  Shea  &  Donahue.  And 
to  constitute  a  fund  for  the  purpose,  Timothy  Shea  has  paid  in  as 
stock  one  thousand  dollars,  which  will  constitute  a  common  stock, 
to  be  used  and  employed  between  us  in  buying  goods,  wares  and 
merchandise.  John  Donahue,  being  a  practical  workman,  and 
having  considerable  experience  in  the  above  named  business,  it  is 
agreed  that  he  will  give  the  business  his  entire  personal  attention 
and  the  benefit  of  his  experience  to  place  against  the  cash  furnished 
by  said  Shea.  We  are  to  bear  the  expenses  and  losses  jointly  and 
share  the  profits  equally.  The  capital  stock  is  not  to  be  withdrawn 
by  either  party  until  the  end  of  the  term,  but  to  be  employed  as 
oapital  unless  otherwise  mutually  agreed  between  us  in  writing.'' 

*  To  this  eOa^oiidmoeU  v.  Aot^IfiLea^  838.--HBP.  " 
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The  partaiership  business  was  in  fact  carried  on  for  about  three 
years,  the  agreement  only  stipulating  for  one  year.  The  conten- 
tion of  the  defendant  is,  that  by  the  terms  of  the  agreement  he 
was  entitled  at  the  end  of  one  year  to  an  equal  share  of  the  profits 
of  the  business,  and  to  one-half  of  the  capital  advanced  by  his 
partner,  and  this,  although  it  goes  without  saying  he  would  retain 
all  his  practical  experience  whioh  was  to  be  placed  against  the  ca^h 
furnished  by  his  partner.  But  the  agreement  is  that  the  partners 
are  only  to  ''share  the  profits  equally/'  not  the  profits  and  the  cap- 
ital And  the  profits  of  any  business  are  only  what  remains  after 
deducting  debts  and  expenses,  and  the  capital  paid  in.  Lindl.  Part. 
791,  806.  The  provision  that  the  capitad  stock  shall  constitute  a 
common  stock,  to  be  used  in  buying  the  materials  and  wares  of 
their  trade,  merely  designates  the  mode  in  which  it  is  agreed  that 
the  capital  shall  be  invested.  And  the  further  provision  that  the 
capital  stock  shall  not  be  withdrawn  by  either  party  until  the  end 
of  the  term,  was  only  intended  to  restrain  the  partners  from  draw- 
ing funds  from  the  business  so  as  to  trench  upon  the  capital  whUe 
the  partnership  continued.  There  is  nothing  in  the  article  of 
agreement  to  take  the  case  out  of  the  ordinary  one  of  a  partnership 
in  profit  and  loss  upon  unequal  capitals. 

Of  course  the  articles  of  a  partnership  may  expressly  provide  for 
an  equal  division  of  the  assets,  upon  a  dissolution,  notwithstandiijig 
an  unequal  advance  of  capitals  by  the  respective  partners.  The 
same  result  may  follow  a  continuous  course  of  dealing  upon  a  basis 
which  implies  such  equal  division.  For  if  there  is  no  evidence 
from  which  any  different  conclusion  as  to  what  was  agreed  can  be 
drawn,  the  shares  of  all  the  partners  will  be  adjudged  equal,  upon 
the  favorite  maxim  of  chancery,  that  equality  is  equity.  But  as 
Mr.  Lindley  tells  us,  the  rule  is  when  the  partners  have  advanced 
unequal  capitals,  and  have  agreed  to  share  profits  and  losses  equally, 
without  more,  each  partner  is  entitled  to  his  advance  before 
division,  and  a  deficiency  in  the  capital  must  be  treated  like  any 
other  loss,  and  borne  equally  by  the  partners.  Lindl.  Part.  807. 

The  only  authorities  adduced  by  the  learned  counsel  of  the 
defendants,  in  support  of  his  contention  in  this  case,  are  to  the 
effect  that  property  brought  into  the  partnership  business  by  the 
members  of  the  firm,  or  bought  with  the  capital  advanced,  becomes 
partnership  property,  and  may  be  disposed  of  as  such  by  one  of  the 
partners  under  his  general  powers  as  a  member  of  the  firm.    And 
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46  it  does  beyond  all  question,  for  the  very  object  of  contributing 
<»pital,  either  in  property  or  money,  is  to  secure  a  partnership 
stock  for  the  purpose  of  carrying  on  the  common  business.  But 
this  fact  has  nothing  to  do  with  the  settlement  between  the  part- 
ners of  their  accounts  at  the  end  of  the  partnership.  *'  By  the 
capital  of  a  partnership,"  says  Mr.  Lindley,  ''is  meant  the  aggre- 
gate of  the  sums  contributed  by  its  members  for  the  purpose  of 
commencing  or  carrying  on  the  partnership  business.  The  capital 
of  a  partnership  is  not  therefore  the  same  as  its  property;  the  capi- 
tal is  a  sum  fixed  by  the  agreement  of  the  partners,  whilst  the 
actual  assets  of  the  firm  vary  from  day  to  day,  and  include  every 
thing  belonging  to  the  firm  and  having  any  money  value.  More- 
over, the  capital  of  each  partner  is  not  necessarily  the  amount  due 
to  him  from  the  firm;  for  not  only  may  he  owe  the  firm  money,  so 
that  less  than  his  capital  is  due  to  him,  but  the  firm  may  owe  him 
money  in  addition  to  his  capital,  $,g.,  for  money  loaned.  The 
amount  of  each  partner's  capital  ought  therefore  always  to  be 
accurately  stated,  in  order  to  avoid  disputes  upon  a  final  adjust- 
ment of  accounts;  and  this  is  more  important  where  the  capitals  of 
the  partners  are  unequal,  for  if  there  is  no  evidence  as  to  the 
amounts  contributed  by  them,  the  share  of  the  whole  assets  will  be 
treated  as  equaL''  Lindl.  Part.  610.  The  same  author  adds  in 
another  place:  '*  When  it  is  said  that  the  shares  of  partners  are 
prima  facie  equal,  although  their  capitals  are  unequal,  what  is 
meant  is  that  losses  of  capital,  like  other  losses,  must  be  shared 
equally,  but  it  is  not  meant  that  on  a  final  settlement  of  accounts 
capitals  contributed  unequally  are  to  be  treated  as  an  aggregate 
fund  which  ought  to  be  divided  between  the  partners  in  equal 
shares":  Lindl. Part. 67.  On  the  contrary,  in  his  chapter  devoted  to 
partnership  accounts,  he  expressly  tells  us  that  the  assets  of  a  part* 
nership  should  be  applied  as  follows:  ''  1.  In  paying  the  debts  and 
liabilities  of  the  firm  to  non-partners;  2.  In  paying  to  each  partner 
ratably  what  is  due  from  capital;  3.  In  paying  to  each  partner 
ratably  what  is  due  from  the  firm  to  him  in  respect  of  capital;  4. 
And  the  ultimate  residue,  if  any,  will  then  be  divisible  as  profits 
between  the  partners  in  equal  shares,  unless  the  contrary  can  be 
shown."    Lindl.  Part.  806. 

In  accordance  with  these  principles,  the  following  decision  has 
been  made  by  the  Supreme  Court  of  New  York,  in  a  case  cited  in 
A  note  to  page  610  of  Lindley  on  Partnership:  ''  Where  by  the 
Vol.  lit  ~  58 
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terms  of  the  agreement  the  defendant  f umUhed  the  capital  stock, 
and  the  plaintiff  contributed  his  skill  and  seryioes,  and  the  proflts 
of  the  copartnership  were  to  be  equally  divided,  the  plaintiff  is  not 
entitled  to  any  part  of  the  capital  stock  on  a  settlement  of  the 
affairs  of  the  partnership.  He  has  no  interest  in  any  part  of  the 
capital  excepting  so  far  as  in  the  progress  of  the  business  the  same 
may  have  been  converted  into  proflts."  Conray  v.  Campbell,  1^ 
Jones  &  Sp.  326*  The  case,  it  will  be  noticed,  is  exactly  in  point. 
And  to  the  same  effect  in  principle  are  Whiieomb  v.  OonverMf  111^ 
Mass.  38;  s.  o.,  22  Am.  Rep.  311;  KnigU  y.  Ogd&n,  2  Tenn.  GL 
473,  and  Shepherd,  Ex  parte,  3  Tenn.  Oh.  189.  No  case  has  been 
found  to  the  contrary. 
Aflton  the  obanceUor's  decree. 

Decrm  e^lbrmed^ 


Lucua  T.  Bishop. 

(15  Lm,  ]6t.) 

niTFFIOIENTLY  reported,  62  Am.  Bepw  864. 
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Goodwin  y.  Thoxfsov. 

(1ftLea,tO0.) 
Water  and  ieaUr-iioiwrm  —  natigaiblU  titer -^9aUhetme  lew 


The  soil  in  navigable  rivers  below  low  water-mark,  as  well  as  the  use  of  th* 
stream  for  pnrposes  of  navigation,  belongs  to  the  public,  and  the  title  is 
vested  In  the  State  for  the  use  of  the  public,  and  a  grant  from  the  State  ta 
an  individual,  under  the  general  land  laws,  which  purports  to  include  ths 
bed  of  such  a  navigable  stream,  and  to  give  the  grantee  the  exclusive  privi- 
lege of  taking  sand,  gravel,  and  other  deposits  from  the  bed  of  the  straam, 
is  to  this  extent  void. 

TRESPASS.     The  opinion  states  the  case.     The  plaintiff  had 
judgment  below. 


S£PTEMBEB  TEKH,  1886.  {1) 

Goodwin  v.  ThompMn. 

IkfJar  A  Hood,  for  complainant 
Hood  d  Tafflor,  for  defendant 

OoopsBy  J.  Action  commenced  before  a  jostioe  of  the  peace* 
''for  taking  five  loads  of  sand  from  the  lands  of  plaintiff/'  and 
tried  in  the  Circuit  Gourt  upon  an  agreed  statement  of  facts.  The 
trial  judge  rendered  a  judgment  in  fayor  of  the  plaintiff  for  a  part 
of  the  sand  sued  for.    Both  parties  appealed  in  error. 

The  defendant  holds  land  under  a  grant  from  the  State  of  North 
Carolina,  lying  on  both  the  French  Broad  and  Tennessee  or  Holston 
rivers  near  their  junction.  The  grant  calls  for  the  bank  of  the 
river  at  the  point  of  junction  of  the  two  streams,  thence  up  the- 
south  bank  of  the  French  Broad  river  with  its  meanders  for  the 
distance  of  half  a  mile,  thence  after  one  or  two  calls,  to  the  Tennes- 
see or  Holston  river,  thence  up  said  river  with  its  meanders  to  the 
beginning  comer.  Part  of  the  sand  was  taken  from  the  beds  of 
both  rivers,  in  front  of  the  land  thus  bounded,  between  low-water 
mark  and  the  center  of  the  stream.  Another  part  was  taken  from 
the  bed  of  the  French  Broad  river  between  the  center  of  the  stream 
and  the  low-water  mark  of  the  north  bank,  being  the  bank  of  the 
stream  opposite  to  that  called  for  by  the  defendant's  grant,  and  the 
judgment  of  the  Circuit  Court  was  for  that  part  of  the  sand  so 
taken.  The  plaintiff  claims  under  a  junior  grant  from  the  State 
of  Tennessee,  issued  in  1870,  for  about  7,000  acres,  which  covers 
the  bed  and  both  banks  of  the  French  Broad  and  Tennessee  rivers 
where  the  sand  was  taken,  and  in  express  terms  grants  to  the  plain- 
tiff the  exclusive  privilege  of  taking  from  the  bed  of  said  streams, 
within  the  boundaries  of  the  grant,  sand,  gravel,  and  other  deposits 
found  therein.  The  agreed  facts  show  that  both  rivers  are  naviga- 
ble in  a  legal  sense  above  and  below  the  lands  covered  by  the 
grants,  and  that  the  United  States  government  has  been  for 
years,  under  acts  of  Congress,  expending  money  on  both  streams, 
above  and  below  the  lands  granted,  for  the  purpose  of  improving 
the  navigation. 

Our  courts,  while  adhering  to  the  rule  of  the  common  law,  that 
the  owners  of  the  banks  of  streams  not  navigable  in  a  legal  sense 
take  title  to  the  center  of  the  water,  subject  to  the  public  casement 
for  purposes  of  navigation,  have  adopted  the  civil  law  as  to  streams 
navigable  in  a  legal  sense,  and  held  that  the  call  in  a  grant  for 
such  a  river,  or  for  a  point  on  its  bank,  and  thenoe  np  or  down 
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with  it8*meander8,  carries  title  at  most  only  to  low- water  mark,  the 
soil  covered  by  the  water,  as  well  as  the  use  of  the  stream  for  the 
purpose  of  navigation,  belonging  to  and  remaining  in  the  public. 
Elder  v.  Burrtis,  6  Humph.  358;  Martin  v.  Nafice,  3  Head.  649; 
Stuart  V.  Clark,  2  Swan,  10;  Posey  y.  Jatnes,  7  Lea,  98.  Under 
these  rulings,  it  is  dear  that  the  defendant  has  no  title  to  the  soil 
under  the  rivers  called  for  by  his  grant  below  low-water  mark. 
And  the  only  question  raised  by  the  agreed  facts  is  whether  the 
complainant's  grant  gives  him  any  better  right.  That  grant  not 
only  covers  the  two  rivers,  but  expressly  undertakes  to  give  the 
grantee  the  exclusive  privilege  of  taking  from  the  beds  of  those 
streams,  within  its  boundaries,  ^*  sand,  gravel  and  other  deposits 
found  therein." 

By  the  civil  law,  which  we  have  adopted,  the  soil  of  a  navigable 
stream  covered  by  the  water,  as  well  as  the  use  of  the  stream, 
belongs  to  the  public.  The  title  claimed  by  the  plaintiff  in  this 
case  to  the  beds  of  the  two  rivers,  as  well  as  his  claim  to  the  sand, 
gravel  and  deposits  in  the  streams,  is  of  course  incompatible  with 
the  title  of  the  public  to  the  soil  under  the  water.  It  is  upon  him 
to  show  that  he  has  acquired  the  title  of  the  public  in  some  legal 
mode  which  divested  that  title  out  of  the  public  and  vested  it  in 
him.  If  it  be  conceded  that  the  legislature,  as  the  representative  of 
the  State,  has  the  power  to  pass  the  title  of  the  public  to  the  plain- 
tiff*, he  does  not  claim  that  the  legislature  has  directly,  by  a  legisla- 
tive enactment,  clothed  him  with  the  title.  The  agreed  statement 
of  facts  shows  that  he  merely  obtained  a  grant,  based  upon  regular 
survey  and  entry,  under  our  general  land  laws.  And  the  first  point 
to  be  considered  is,  whether  our  general  laud  laws  admit  of  such  a 
grant. 

By  the  common  law,  the  title  to  the  soil  under  the  waters,  where 
the  tide  ebbs  and  flows,  as  well  as  the  use  of  the  waters,  was  vested 
in  the  sovereign  for  the  public  use.  Hale  de  Jure  Maris^  chap.  3; 
Warren  v.  Matthews^  6  Mod.  73.  The  sovereign  might,  it  seems, 
make  grants  of  these  waters,  e.  g.,  for  the  purpose  of  a  fishery,  sub- 
ject to  the  use  of  the  public  for  navigation.  The  Royal  Fishery  oj 
the  River  Boyne,  Davis,  149.  It  is  probable,  as  has  been  held  by 
the  Supreme  Court  of  Mississippi,  that  the  common-law  doctrine 
was  borrowed  from  the  law  of  nations,  tidal  waters  being  public 
highways  for  all  nations,  over  which  consequently  the  State  only 
could  hold  title  or  exercise  control.  Steamboat  Magnolia  y,  Mar- 
shalh  39  Miss.  109.  The  idea  of  the  sovereign,  as  an  individual, 
having  any  property  right  in  snoh  waters  has  no  doubt  ceased  to  be 
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entertained  in  England^  and  can  hardly  be  said  to  have  ever  been 
recognized  in  this  country.  The  almost  universal  doctrine  in  this 
country  now  is,  that  the  State,  in  the  case  of  land  bounded  by  the 
sea,  or  an  arm  of  the  sea,  holds  the  fee  in  trust  for  the  public*  8 
Wash.  Seal  Prop.  859.  **  The  civil  and  common  law/'  he  adds, 
''  substantially  concur  in  this  respect,  with  the  exception  that  by 
the  former  the  seashore  extended  to  the  highest  winter  tide,  where- 
as by  the  latter  it  is  limited  to  the  ordinary  high  water  line.'*  In 
the  case  of  the  lands  originally  held  by  the  colonial  government  of 
Massachusetts,  the  government  stood  in  two  relations  to  its  subjects, 
one  as  owner  of  the  land  to  be  granted  to  purchasers  and  settlers, 
to  be  held  m  severalty  in  fee,  the  other  a  prerogative  right  to  the 
sea  and  seashore,  in  a  fiduciary  relation  for  the  public  use.  Cam" 
fnofiweaUh  v.  Soxburyy  9  Oray,  492.  And  this  seems  to  be  the  atti- 
tude of  those  States,  in  the  matter  of  its  public  lands,  in  which  the 
civil  law  has  been  adopted  in  regard  to  navigable  streams.  They 
hold  the  land  to  be  granted  to  purchasers  and  settlers  in  fee,  and 
the  soil  under  its  navigable  waters,  as  well  as  the  use  of  those 
waters,  in  a  fiduciary  relation  for  the  public  use.  The  presumption 
wonld  be  that  the  State  only  intended  to  exercise  the  former  power 
in  their  general  land  laws,  designed  to  enable  the  citizen  to  acquire 
title  to  a  specific  part  of  the  public  domain  in  severalty,  and  exclu- 
sively, free  from  all  public  use.  The  point  was  raised  before  the 
Supreme  Court  of  the  United  States,  under  similar  acts  of  Con- 
gress, and  Mr.  Justice  Clifford,  who  delivered  the  opinion  of  the 
court,  seemed  inclined  to  take  that  view,  but  the  court  preferred  to 
put  the  decision  uj^on  the  ground  that  the  acts  of  Congress  making 
provision  for  the  survey  and  sale  of  public  lands  reserve  the  rights 
of  the  public  to  the  navigable  streams.  Railroad  Co,  v.  ScAurtneir, 
7  Wall.  272.  The  act  of  Congress  relied  on  provided:  ''That  ail 
navigable  rivers  within  the  territory  to  be  disposed  of  shall  be 
deemed  to  be  and  remain  public  highways;  and  in  all  cases  where 
the  opposite  banks  of  any  stream,  not  navigable,  shall  belong  to 
different  persons,  the  stream  and  the  bed  thereof  shall  be  common 
to  both.'^  Mr.  Meigs,  in  his  aigument  in  Elder  v.  Burrus^  6 
Humph.  859,  nuikes  the  same  claim  for  our  land  laws,  citing  the 
laws,  some  of  which  do  provide  that  when  a  survey  is  made  ou  any 
navigable  water,  the  water  shall  form  one  side  of  the  survey.  Be 
this  as  it  may,  we  know  that  the  legislature  of  this  State  has  always 
been  studiously  careful  of  the  rights  of  the  public  to  the  use  of  its 
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navigable  streams  frequently  enacting  that  certain  streams  were  nayi- 
j;able  which  perhaps  scarcely  deserved  the  honor.  And  our  courts 
have  settled  as  the  common  law  of  the  State  that  the  soil  under  the 
.waters  of  navigable  streams,  as  well  as  the  use  of  the  waters,  belongs 
to  the  public.  This  was  said  in  a  case  in  which  one  of  the  grants 
•covered  the  stream  and  both  banks,  aud  would,  in  the  opinion  of 
the  judge,  have  given  to  the  grantee  an  island  in  the  river,  if  the 
.river  had  been  navigable  in  a  legal  sense.  Stuart  v.  Clark,  2  Swan, 
10.  The  idea  of  this  eminent  judge  manifestly  was,  that  even  if 
the  lines  of  a  grant  crossed  a  navigable  stream  so  as  to  include  a 
part  of  the  river  bed,  all  that  the  grantee  could  claim  would  be  both 
banks,  and  any  island  in  the  river  to  low-water  mark,  the  bed 
of  the  river  between  the  low-water  mark  still  belonging  to  the 
public.  There  is  an  expression  of  opinion  to  the  contrary  by  Judge 
Grabb  in  Roberts  v.  Cunningham,  M.  &  Y.  67.  But  this  intima- 
tion was  made  at  a  time  when  the  great  weight  of  authority  was 
that  navigable  waters  were  limited  to  the  ebb  and  flow  of  the  tide. 
We  think  that  the  public  use  of  our  navigable  rivers  imperatively 
requires  that  the  soil  under  the  water  should  be  in  the  State  in  trust 
for  the  public;  that  the  title  to  the  soil  under  such  streams  was  not 
intended  to  be  secured  by  individuals  under  our  general  land  laws; 
and  that  any  person  setting  up  a  claim  thereto  must  be  able  to  show 
an  express  legislative  grant. 

This  conclusion  renders  it  unnecessary  to  determine  whether  the 
legislature,  under  our  Constitution,  or  upon  general  principles, 
could  confer  upon  any  individual  or  individuals  a  several  and  exclu- 
sive title  to  such  property.  *^  Navigable  waters,''  says  Judge  Goo- 
ley,  **  are  for  the  use  of  all  citizens,  and  there  can  not  lawfully  be 
any  exclusive  private  appropriation  of  any  portion  of  them.''  Goo- 
ley  Gonst.  Lim.  736,  citing  a  number  of  cases.  The  conclusion  also 
renders  it  unnecessary  to  consider  the  effect  of  the  acts  of  Gongress, 
making  appropriations  to  improve  the  navigability  of  these  streams, 
.upon  the  right  of  the  State  to  make  any  grant  which  would  give 
to  individuals  a  right  to  interfere  with  the  bed  of  the  stream. 

The  judgment  of  tlie  Gircuit  Gourt  will  be  reversed,  and  a  judg- 
ment rendered  here  in  favor  of  the  defendant  against  the  plaintiff 
for  the  oosts  of  the  cause. 

Judgment  reversed. 
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(ULM,an.) 

b  ft  nit  toehaige  defendant  with  the  value  of  ooal  mined  bjhim  on  the  piain^ 
iffs  land,  where  the  trespass  is  nnintentional,  the  measure  of  damages  is  the 
▼alue  of  the  ooal  in  the  bed,  with  the  incidental  injury  to  the  land.  {See 
maU,  p.  481.) 


B 


ILL  to  charge  for  yalue  of  ooal  minecL    The  opinion  states  the 


Andrews  dt  Thornburgh  and  A.  8.  Prosser,  for  oomphinanl 
Hmidsrsan  46  J&urotmon,  for  defendant. 

OoopBB,  J.  Bill  filed  March  88»  1884,  to  chaige  the  defendant 
with  the  value  of  coal  mined  by  him  on  the  land  of  the  com- 
pUunanL  The  master  and  chancellor  agreed  upon  the  amount  of 
coal  mined,  the  exceptions  of  the  parties  to  the  master's  report 
being  all  disallowed,  and  the  chancellor  charged  the  defendant 
with  the  value  of  the  coal  thus  mined  at  the  mouth  of  the  mine, 
deducting  only  the  expense  of  remoying  it  there  from  the  place 
where  it  was  dug.     Both  parties  appealed. 

The  defendant  owned  a  small  tract  of  land  adjacent  to  a  much 
larger  tract  of  complainant's,  the  dividing  line  between  the  two 
tracts  being  well  known  and  defined.  The  defendant  made  an 
opening  on  his  land,  about  one  hundred  and  forty-five  feet  from 
the  dividing  line  for  the  purpose  of  mining  coal,  running  the  main 
shaft  in  a  direction  inclining  toward  the  line,  with  branches  right 
and  left  nearly  at  right  angles  therewith.  It  is  conceded  that  some 
of  these  shafts  to  the  right  were  driven  over  on  the  land  of  the  , 
complainant  And  the  contest  is  partly  over  the  quantity  of 
coal  thus  mined,  and  partly  over  the  measure  of  damages  sustained* 

The  bill  charges  that  the  defendant,  in  connection  and  partner- 
ship with  others  in  working  their  mine,  ''  unlawfully  and  without 
the  consent"  of  complainant,  had  run  the  said  mine  over  the 
boundary  of  complainant's  land,  and  taken  therefrom  a  large 
amount  of  complainant's  coal,  and  sold  and  converted  the  same. 
That  the  complainant  cannot  state  the  amount  of  the  coal  thus 
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sold  and  converted,  for  the  reason  that  the  defendant  and  hia 
partners,,  with  the  purpose  of  preventing  the  complainant  from 
ascertaining  the  amount,  pulled  down  and  took  away  the  pillars 
and  props  which  held  up  the  roof  of  the  mine,  thereby  causing  the 
roof  to  fall  in  throughout  a  large  extent  of  the  entries  and 
chambers,  and  rendering  it  impossible  for  the  engineers  and 
agents  of  the.  complainant  to  explore  the  mine,  measure  the  exca- 
vations made  and  ascertain  with  accuracy  the  amount  of  coal  taken 
out  The  bill  then  adds:  ''Your  orator  charges  that  all  the  coal 
taken  from  your  orator's  land  as  aforesaid  was  still  the  property  of 
your  orator  after  it  was  mined  and  removed,  and  when  it  was  con- 
verted, appropriated  and  sold  by  the  defendant  and  his  partners, 
and  that  all  the  money  received  by  them  or  either  of  them,  for 
said  coal  was  in  law  received  by  them  to  the  use  of  your  orator. 
And  your  orator  electing  to  sue  for  the  value  of  said  coal  so  con- 
verted, and  not  for  the  wrongful  removal  thereof,  charges  that  said 
MoseSy  as  one  of  said  partners  who  appropriated,  converted  and  sold 
the  same,  is  indebted  to  your  orator  in  the  amount  of  the  full  value 
thereof  after  it  had  been  brought  to  the  surface  and  sold  by  them, 
or  after  it  had  been  placed  on  the  railroad  oars  for  shipment  to  mar- 
ket." The  prayer  of  the  bill  is  that  an  account  be  taken  of  the 
amount  of  coal  so  converted,  and  for  a  decree  therefor. 

The  defendant,  in  his  answer,  <admits  that  in  working  the  mine 
the  foreman,  superintendent  and  workmen  did  ''  inadvertently  and 
unintentionally  "  run  across  the  boundary  into  complainant's  land, 
and  remove  therefrom  a  small  amount  of  coal  without  the  consent  of 
oomplaiiuint  or  warrant  of  law,  and  that  the  coal  was  taken  and  sold 
by  the  defendant.  He  says  that  the  trespass  was  committed  inad- 
vertently, the  defendant  having  frequently,  and  in  ample  time,  di- 
rected the  foreman  not  to  go  upon  complainant's  land,  but  to  leave 
a  safe  margin,  which  instructions  were  intended  to  be  complied 
with,  and  the  mistake  being  occasioned  by  the  unevenness  of  the 
surface  of  the  ground,  and  the  nearly  level  grade  of  the  excavation. 
As  soon  as  the  defendant's  attention  wiis  called  to  the  fact,  he  at 
once  stopped  work  in  that  })art  of  the  mine,  and  complainant  never 
had  any  further  cause  of  complaint.  The  answer  further  states 
that  measurements  were  made  and  estimates  taken  by  agents  of  the 
complainant  sent  for  the  purpose,  so  as  to  ascertain  the  amount  of 
coal  thus  mined,  with  the  result  of  which  defendant  was  satisfied. 
From  these  measnronior.ts  and  estimates  the  defendant  finds,  he 
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flays,  tiiat  the  coal  thus  mined  would  not  exceed  3248  bushels, 
which,  at  a  royalty  of  one  cent  per  bushel,  the  rate  at  which  the 
complainant  was  leasing  its  lands  for  mining  purposes,  would  be 
|:)'2.48.  And  in  order  to  prevent  litigation,  lie  made  a  formal  ten- 
der of  $90  to  the  complainant  being  about  three  times  the  actual 
sum  due,  ''  in  full  satisfaction  of  the  coal  mined,"  which  sum  he  is 
ready  to  bring  into  court,  if  complainant  will  accept  the  same.  Upon 
the  refusal  of  complainant  to  accept  the  tender,  defendant  at  once 
offered,  if  the  company  preferred  a  new  measurement,  to  allow  them 
to  send  any  competent  person  to  the  mine,  and  to  afford  him  every 
facility  for  making  the  measurement  and  ascertaining  the  quantity 
of  coal  taken,  and  to  pay  for  the  amount  ascertained  at  the  usufd 
price.  Shortly  afterward  complainant  and  defendant's  partner 
agreed  that  an  engineer  might  be  sent  by  complainant  to  estimate 
the  coal,  to  be  paid  for  at  one  cent  per  bushel,  but  the  engineer 
was  never  sent.  The  defendant  denies  that  either  ho  or  his  partner, 
with  the  design  of  preventing  complainant  from  ascertaining  the 
amount  of  coal  mined,  pulled  down  the  pillars,  pro})sor  supports  of 
the  roofs,  and  says  that  the  falling  in  of  the  mine  was  the  usual  and 
necessary  effect  of  time. 

The  proof  shows  that  defendant  commenced  working  his  mine  in 
August,  1880,  the  foreman  being  instructed  not  to  cross  the  bound- 
ary line,  but  to  leave  a  margin.  The  foreman  says  he  did  step  the 
distance  on  the  surface  of  the  earth,  intending  to  follow  his 
instructions,  but  he  was  deceived  in  the  direction  of  the  first 
branch,  and  the  miners  themselves  began  to  talk  about  the  mine 
having  crossed  the  boundary.  Under  these  circumstances,  on  Aphl 
13, 1881,  the  complainant  sent  an  engineer,  who  did  actually  meas- 
ure the  surface  of  the  ground,  and  the  first,  second  and  third 
branches  of  the  mine.  As  the  result  of  this  survey,  the  field  notes 
of  which  are  appended  to  his  deposition  in  this  cause,  he  found, 
iuid  so  reported  to  the  defendant, that  the  first  branch  w;vs  over  the 
line  about  twenty-seven  feet,  but  that  the  other  branches  were  not, 
and  he  told  defendant's  foreman  how  far  he  might  safely  go,  which 
the  latter  marked  on  the  walls  of  the  cuts.  Work  was  at  once 
stopped  in  branch  No.  1,  and  never  resumed.  The  other  branches 
were  continued  to  be  worked  within  the  limits  designated  by  the 
engineer.  In  June,  1881,  the  same  engineer  returned,  and  meas- 
ured branches  5,  6  and  7,  No.  4  having,  it  seems,  fallen  in,  and 
told  defendant,  who  was  with  him,  that  none  of  them  were  over 
Vol.  LI V  —  58 
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the  line.  After  the  coaunencement  of  this  litigatiou,  the  aanid 
engineer  makes  a  new  survey  of  the  surface  of  the  ground,  and 
finds  that  he  was  in  error  in  his  first  survey  by  about  eleven  and 
one-half  feet^  to  that  extent  increasing  the  trespass  on  com- 
plainant's land,  and  the  amount  of  coal  mined.  And  the  master 
has  increased  the  estimate  of  coal  taken,  upon  the  basis  of  this  last 
survey,  to  8,890  bushels.  The  evidence  is  clear  that  neither  the 
defendant  nor  his  foreman  intended  to,  or  did  actually  permit  the 
working  of  the  branches  beyond  the  points  designated  by  the  com- 
plainant's engineer,  and  the  weight  of  proof  is  that  the  work  was 
not  carried  any  further.  A  few  of  the  miners  are  introduced  by 
the  complainant  as  witnesses,  who  undertake  to  guess  at  the  length 
of  the  several  branches,  only  one  of  them  having  adopted  any  mode 
of  measurement,  and  he  only  as  to  one  branch.  The  testimony  of 
these  witnesses  is  corrected  by  the  time  books  of  the  defendant, 
showing  the  actual  amounts  of  coal  mined  and  paid  for.  The  mas- 
ter has  considered  the  testimony,  and  properly  enough,  under  the 
circumstances,  has  given  it  due  weight  in  favor  of  the  complainant 
We  concur  with  the  chancellor  in  thinking  that  the  masters  esti- 
mate is  substantially  correct  The  proof  entirely  disproves  the 
charge  of  the  bill  that  props  were  intentionally  removed  to  prevent 
accurate  measurements.  The  roof  of  the  mine  seems  to  have  been 
of  a  rotten  clay,  through  which  water  seeped,  and  fell  in,  in  some 
instances,  before  the  work  was  completed,  and  in  other  cases  very 
soon  after  the  work  of  mining  ceased.  But  if  the  complainant  had 
acted  upon  the  defendant's  proposition  for  new  measurements 
about  the  time  of  the  tender  of  $90,  which  seems  to  have  been 
within  a  month  or  two  after  the  visit  of  complainant's  engineer  in 
June,  1881,  there  would  have  been  little  difficulty  in  obtaining 
accurate  estimates. 

Upon  the  foregoing  facts  we  may  say  that  it  was  the  duty  of  the 
defendant  in  the  first  instance  to  have  made  the  necessary  surveys 
to  prevent  any  encroachment  upon  the  land  of  the  complainant. 
He  was  in  fault  in  not  so  doing,  and  he  was  also  in  fault  in  not 
keeping  accurate  accounts  of  the  coal  mined  in  each  of  the  branches 
in  the  vicinity  of  the  boundary  line.  For  these  omissions  of  duty 
on  his  part  the  master  was  clearly  right  in  construing  the  evidence 
liberally  against  him.  And  if  there  had  been  the  least  evidence  of 
bad  faith  on  the  part  of  the  defendant,  every  intendment  would  be 
in  favor  of  his  adversary.    But  we  think  the  evidence  conclusively 


SEPTEMBER  TERM,  1885.  419 


Goal  Creek  Mining  and  Manufacturing  Companj  ▼.  Moees. 

demonstrates  his  good  faith.  He  not  only  threw  no  obstacle  in  the 
way  of  the  complainant's  engineer,  but  he  showed  his  willingness 
to  abide  by  his  action.  Nay  more,  after  making  a  liberal  tender 
upon  the  basis  of  the  measurements  of  that  engineer,  conceding  for 
the  present  that  the  measure  of  damages  wonld  be  the  usual  royalty 
for  mining,  he  was  willing  for  a  new  measurement,  and  promised 
to  settle  by  it.  And  there  can  be  no  doubt  that  he  would  have 
joined  in  making  new  measurements,  leaving  the  question  of  the 
measure  of  damages  open.  Under  these  circumstances,  the  original 
faalt  of  the  defendant  may  be  treated,  in  view  of  the  assurances  of 
the  complainant's  engineer  and  the  subsequent  conduct  of  the  com- 
plainant, with  leniency.  The  trespass  on  the  complainant's  land 
was  clearly  not  willful  and  intentional,  but  inadvertent. 

The  authorities  are  hopelessly  in  conflict  as  to  the  proper  meas- 
ure of  damages  where  coal  or  ore  has  been  mined  by  one  person 
upon  the  land  of  another.  Much  of  this  conflict  has  grown  out  of 
the  forms  of  action  at  common  law,  and  the  difficulty  of  confining 
the  recovery  to  mere  compensation,  where  the  principle,  upon 
which  the  form  of  action  was  supposed  to  rest,  allowed  a  larger 
recovery.  The  tendency  of  the  recent  decisions  is  to  ignore  the 
form  of  action,  and  to  regulate  the  recovery  by  the  rule  of  compen- 
sation, looking  to  the  intention  of  the  defendant.  The  course  of 
English  decision  is  curiously  illustrative  of  the  change  of  judicial 
opinion.  Originally,  even  in  the  case  of  an  inadvertent  trespass, 
the  plaintiff  was  held  entitled  to  the  value  of  the  coal  after  it  was 
mined,  without  any  deduction  for  the  cost  of  severing.  Martin  v. 
Porter,  5  M.  &  W.  ."»51;  Morgan  v.  Powell,  3  Ad.  &  El.  281;  Wild 
V.  Holt,  9  M.  &  W.  472.  Afterward,  the  rule  was  modified  so 
that  in  a  case  where  the  trespass  was  fully  proved,  but  without 
fraud,  it  was  held  that  the  defendant  was  liable  only  for  the  value 
of  the  coal,  deducting  the  cost  of  its  severance  and  carrying  it  to 
the  mouth  of  the  mine.  In  re  United  Merthyr  Collienes  Company, 
L  R.,  15  Eq.  46.  Again,  even  at  law,  in  an  action  of  trover,  if 
the  jury  found  that  the  defendant  acted  fairly  and  honestly  under 
a  claim  of  right,  they  were  instructed  to  give  the  fair  value  of  the 
coal  as  if  the  coal  field  had  been  purchased  from  the  defendant. 
Wood  V.  Morewood,  3  Ad.  &  El.  (N.  S. )  440.  And  finally,  in  a 
case  in  the  House  of  Lords,  it  was  held  that  where  the  defendant 
innocently  and  ignorantly  worked  the  coal  beyond  his  boundary, 
the  measure  of  damage  was  the  value  of  the  coal  in  sttu,  in  addi- 
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tion  to  any  surface  damage  there  may  be;  Livingston  y.  BawyanPs 
Coal  Company,  42  L.  T.  (N.  S.)  334.  And  this  role  has  been 
adopted  by  the  court  of  chancery.  HiUon  y.  Woody  L.  B.,  4  Eq. 
482;  Jegon  v.  Vivian,  L.  R.y6  Ch.  760.  The  tendency  of  the  Amer- 
ican decision  is  to  adopt  the  same  rule,  whether  the  action  be  tres- 
pass, as  in  Foote  y.  Merrill^  54  N.  H.  4d0;  s.  o.,  20  Am.  Bep.  151, 
or  trover,  as  in  Forsyth  v.  WellSy  41  Penn.  St  291.  **  Where,"  says 
the  court  in  this  last  case,  ''  there  is  no  wrongful  purpose  or  wrong- 
ful negligence  in  the  defendant,  compensation  for  the  real  injury 
done  is  the  purpose  of  all  remedies;  and  so  long  as  we  bear  this  in 
mind  we  shall  haye  but  little  difficulty  in  managing  the  forms  of 
action  so  as  to  secure  a  fair  result.  If  the  defendant  in  this  case 
was  guilty  of  no  intentional  wrong,  he  ought  not  to  haye  been 
charged  with  the  yalue  of  the  coal  after  he  had  been  at  the  expense 
of  mining  it,  but  only  with  its  value  in  place,  and  with  such  other 
damage  to  the  land  as  his  mining  may  have  caused.  Such  would  be 
manifestly  the  measure  in  trespass  for  mesne  profits."  And  so  we 
have  held  in  Ross  y.  Scott,  in  an  opinion  delivered  with  this. 
And  such  was  the  decision  of  this  court  in  the  case  of  a  wrongful 
trespasser  who  cut  timber  on  land  in  Ensley  v.  Nashville,  2  Bazt. 
144 

The  complainant  in  his  bill  says  that  he  elects  ^'to  sue  for  the 
value  of  said  coal  so  conyerted,  and  not  for  the  wrongful  remoyal 
thereof."  He  then  argues  that  his  bill  is  in  the  nature  of  an  action 
of  trover  for  the  conversion  of  the  coal  after  it  had. been  mined, 
and  gives  him  a  right  to  its  full  value  without  deduction,  or  at  any 
rate,  only  a  deduction  for  bringing  the  coal,  after  it  is  severed,  to 
the  mouth  of  the  mine.  And  this  is  the  rule  of  the  early  cases  in 
England,  and  of  the  courts  of  Maryland  and  Illinois.  But  the  fact 
that  any  deduction  is  allowed  shows  that  the  action  of  troyer  does 
not  allow  the  plaintiff  to  recover  the  full  value  of  the  property  con- 
verted. And  the  learned  counsel  of  the  complaint  in  this  case  ad- 
mits that  according  to  the  authorities  the  recovery  is  increased  or 
diminished  by  the  greater  or  less  wrongful  intent  in  the  conduct  of 
the  defendant.  If,  he  says,  the  coal  was  taken  under  an  honest  but 
mistaken  belief  of  ownership,  the  measure  of  damages  is  the  value 
of  the  coal  at  the  mouth  of  the  mine,  deducting  the  expense  of  dig- 
ging and  transporting  it  to  the  mouth  of  the  mine.  But  If  the 
action  is  thus  flexible,  it  may  well  be  made  still  more  so  in  order  to 
secure  the  end  of  all  action,  just  compensation.     '^  It  is  quite  ap- 
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parent  therefore,"  says  the  Supreme  Court  of  Pennsylvania  in 
Forsyth  y.  Wells^  ui  supra,  '^  that  this  form  of  action  is  not  so  uni- 
form and  rigid  in  its  administration  as  to  force  upon  us  any  given 
or  arbitrary  measure  of  compensation.  It  is  simply  a  form  of  reach- 
ing a  just  compensation,  according  to  circumstances,  for  goods 
wrongfully  appropriated.  Where  there  is  no  fraud  or  violence  or 
malice,  the  just  value  of  the  property  is  enough."  And  this  is  the 
result  of  the  late  English  decisions  in  the  action  of  trover.  The 
action  is  therefore  what  our  statute  provides  that  all  actions  for 
wrongs  to  property  shall  be,  in  which  money  only  is  demanded  as 
damages,  and  that  is  an  action  on  the  facts  of  the  case.  New 
Code,  §  3441.  And  by  waiving  the  tort,  and  coming  into  equity, 
the  complainant  has  certainly  not  rendered  his  action  less  flexible. 
The  facts  of  this  case  do  not  show  any  special  ground  for  damages 
to  the  complainant's  land,  and  all  that  he  can  reasonably  ask  is  just 
compensation,  which  would  be  the  value  of  the  coal  taken  tn  sUu, 
or  the  usual  royalty  for  mining,  one  cent  per  bushel. 

The  tender  made  by  the  defendant  to  the  plaintiff  was  not  tech- 
nicaUy  valid,  because  it  was  accompanied  with  the  demand  of  a  re- 
ceipt in  full,  and  because  not  brought  into  court.  But  we  think  it 
IS  sufficient,  in  connection  with  the  other  circumstances  of  the  case, 
to  require  ns  to  exercise  the  discretion  of  the  Chancery  Court  in  the 
matter  of  costs,  and  to  charge  the  complainant  with  the  costs  of  the 
court  below.  The  defendant  having  prosecuted  his  appeal  with 
effect,  is  of  course  entitled  to  the  costs  of  this  court  as  against  the 
complainant. 

NoTB  B7  THB  Rbfobtbr  — 8oo  Biom  Aoon  Coal  Co,  v.  MtCvUoeh,  69  Md. 
408;  8.  c,  48  Am.  Bep.  560,  and  note,  568. 

The  same  doctrine  was  held  in  Ron  v.  Scott,  15  Lea,  479,  where  the  court 
said*  *'  Theooarts  of  law,  trammelled  by  their  forms  of  action  and  the  principles 
apon  which  thej  were  supposed  to  rest,  such  as  title  in  replevin  and  con- 
version in  trover,  have  found  it  very  difficult  to  formulate  a  rule  which  would 
lead  to  uniformity  in  the  reooyery  of  damages  for  the  same  wrong.  The  result 
depended  upon  the  form  of  action  adopted  and  the  time  of  bringing  suit,  and 
might  be  very  different,  although  the  real  cause  of  injury  was  the  same.  We 
find  a  strong  example  in  the  case  of  the  Woodenware  Co.  t.  United  StcUes,  106 
U  8.  482.  There  a  trespasser  cut  timber  from  the  public  lands  to  the  yalue 
of  sixty  dollars,  which  would  have  been  the  limit  of  the  recovery  In  trover 
agdnst  the  wrong-doer  at  the  place.  But  he  carried  the  timber  to  a  distant 
market  at  a  heavy  expense,  and  sold  it  to  an  innocent  purchaser  for  $850.  Tn 
an  action  brought  by  the  United  States  against  the  purchaser  in  the  nature  of 
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an  action  of  troyer,  it  was  held  by  the  Supreme  Court  that  the  recovery  should 
be  the  value  of  the  timber  at  the  time  of  sale.  The  result  may  l>e  logical,  but 
the  inequality  between  the  damages  and  the  recovery  is  too  great  to  be  aaUa- 
factory  And  neither  the  English  nor  the  State  authorities  have  gone  quite 
so  far.  The  tendency  of  the  courts,  the  text-writers  all  agree,  is  to  look  leaa 
to  form  and  more  to  the  substantial  object  of  all  rights  of  action,  which  is  to 
redress  the  injury  by  Just  compensation.  8  Suth.  Dam.  876,  488;  2  Sedg. 
Dam.  484;  Add.  Torts,  §  589,  7  Cent.  L.  J.  301.  *  A  careful  examination  of 
the  authorities,'  says  the  Supreme  Court  of  Nevada  in  a  recent  case,  '  lias  con- 
vinced us  that  there  is  a  growing  inclination  among  all  courts,  where  it  can 
be  done,  to  apply  the  only  safe  and  just  rule  in  actions  of  damages,  whether 
ex  contractu  or  ex  delicto,  and  that  is  to  give  the  injured  party  as  near  compen- 
sation as  the  imperfection  of  human  tribunals  will  permit*:  W(Uer9  v.  Steeen- 
eon,  13  Nev.  157;  s.  c,  29  Am.  Rep.  293.  '  In  civil  actions,'  says  the  Supreme 
Court  of  Michigan,  during  the  present  jrear,  '  the  amount  of  recovery  does 
not  depend  upon  the  form  of  the  action  in  a  case  like  the  present  (where  logs 
were  cut  by  mistake  from  the  lands  of  another  and  hauled  into'a  creek  several 
miles  from  the  land),  but  whether  it  be  upon  contract  or  in  tort,  the  proper 
measure  of  damages,  except  in  cases  where  punitory  damages  are  allowed,  is 
Just  indemnity  to  the  party  injured  for  the  loss,  which  is  the  natural,  reason- 
able and  proximate  cause  or  result  of  the  wrongful  act  complained  of.'  Ayrc9 
V.  Hubbard,  82  Alb.  L.  J.  217  And  such  was  the  rule  of  damages  applied  by 
this  court  in  Bnsley  v.  Mayer,  etc,,  of  NaekmUe,  2  Baxt.  144,  where  timber 
was  cut  by  a  willful  trespasser.  The  measure  of  damages  was  held  to  be  the 
value  of  the  trees  as  they  stood  upon  the  land,  and  the  injury  to  the  land  by 
their  removal.  The  weight  of  authority  both  English  and  American  now 
is,  that  where  there  is  an  honest  dispute  as  to  title,  or  where  the  trespass  has 
been  from  ignorance  and  not  willful,  the  damages  will  be  confined  to  the 
value  of  the  property  before  the  trespass  was  committed,  or  to  use  the  language 
of  the  English  courts,  '  at  the  same  rate  as  if  the  property  taken  had  been 
purchased  in  ritu  by  the  defendant  at  the  fair  market  value  of  the  district.' 
Wood  V.  Morewood,  8  Q.  B.  440;  Jegon  v.  Vivian,  L.  R.,  6  Ch.  742;  Hilton  v. 
Woodi,  L.  R.,  4  Eq.  482;  In  re  United  Merihyr  CoUicrien  Company,  L.  R.,  15 
Eq.  46;  Litingeton  v.  Raward's  Coal  Co.,  42  L.  T.  (N.  S.)  884:  GoUer  v.  Fklt, 
80  Cal.  481;  Forsyth  v.  Welle,  41  Penn.  St.  291;  Ward  v.  Ck^rton  Biver  Wood 
Co.,  18  Nev  44;  Weymouth  v.  Northwestern  R.  Co.,  17  Wis.  550;  ^oote  v. 
Merrill,  54  N.  H.  490;  B.  c,  20  Am.  Rep.  151;  Longfellow  v.  (^uimby,  88  Me« 
457,  Stoekbridge  Iron  Co.  v.  Cove  Iron  Works,  102  Mass.  80;  R,  Co.  v.  HuteK^ 
ins,  82  Ohio  St.  571;  s.  c  ,  80  Am.  Rep.  629. 

"  The  Court  of  Chancery  is  not  hampered  by  forms,  and  possesses  all  the 
power  and  means  to  do  exact  justice  as  near  as  is  possible.  It  never  enforces 
forfeitures  nor  gives  punitive  damages.  The  fundamental  rule  of  equity  is 
to  afford  just  compensation  to  its  suitors.  The  bill  before  us  is  under  our 
decisions  one  of  pure  equitable  cognizance.  Almony  v.  Hicks,  8  Head,  89. 
It  seeks  to  remove  the  defendant's  paper  title  as  a  cloud  upon  the  complidnant's 
legal  title  to  the  land  in  controversy,  and  as  the  necessary  consequences  of  the 
decree  to  recover  possession  of  the  land  in  oontroversy  and  to  have  an  account 
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lor  mesne  profits  and  waste.  All  that  the  complainant  can  claim  on  the  account 
is  jnst  compensation  for  the  coal  mined  and  wood  cut.  That  just  compensa- 
tion  under  the  foregoing  principles  of  law  and  the  rules  of  a  court  of  equity, 
is  the  value  of  the  coal  before  it  was  mined,  and  of  the  wood  before  it  was 
eat,  with  such  damages,  if  any,  as  may  be  occasioned  by  the  impairment  of 
the  valne  of  the  land  by  reason  of  the  removal  or  mode  of  removal  from 
the  soU/* 

In  Woodenteare  Co.  v.  U.  8.,  106  U.  8.  482,  although  the  decision  was  as 
above  described,  yet  the  court  said  that  the  doctrine  of  the  principal  case  was 
eoneet  in  the  ease  of  an  Innocent  trespasser 


Orawfobd  y.  State. 

(]ALea,8«U 

Cfriminaltaw — ob$truet\ng  raikMif. 

Wlien  defendant  placed  obstructions  on  a  railway,  for  the  purpose  of  getting 
a  reward  from  the  company  for  notifying  them  of  the  obstruction,  and  sig- 
naled and  stopped  the  train  before  it  struck  the  obstruction,  hdd,  that  he 
was  guilty  of  willfully  and  maliciously  putting  an  obstruction  on  the  track. 

CONVICTION  of  obstructing  a  railway.    The  opinion  states  the 
case. 

fL  &.  Heiskell  and  0.  F.  HumeSy  for  Crawford. 
Aitomeff-OenereU  Lea,  for  State. 

TuAKBY,  J.  Plaintiff  in  error  was  indicted  in  the  Criminal 
Court  for  Knox  county,  and  convicted  of  placing  obstructions  on 
the  East  Tennessee,  Virginia  &  Qeorgia  niilroad,  and  sentenced  for 
two  years  to  the  penitentiar}'.  He  confessed  to  having  placed  the 
cross- ties,  rocks,  etc.,  upon  the  road,  but  he  said  that  he  '*  put  the 
ties  and  rock  on  the  road  to  get  a  job;  that  he  heard  the  train  blow 
the  signal  for  Concord,  and  ran  down  the  railroad  to  stop  it.  He 
said  if  the  engineer  had  not  seen  him  when  he  was  waving  dowu 
train,  all  would  have  gone  down  together. 

When  signaled,  a  few  minutes  after  one  o'clock  at  night,  the 
train  '^  was  running  at  the  rate  of  thirty-five  or  forty-five  miles  per 
hour."  The  signal  was  given  by  plaintiff  in  error  standing  in  the 
middle  of  the  track,  waving  his  coat  and  hat.     Do  the  facts  make 
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a  violation  of  §  4638^  old  Code,  538?  new  Code,  as  follows  : 
'*  Whoever  willfully  and  maliciously  puts  upon  the  track  of  any  ruiJ- 
i*oad  in  this  State  any  kind  of  obstruction,  *  *  *  so  as  to 
eudauger  the  safe  running  of  the  locomotive  and  cars,  or  either  or 
any  of  them,  id  guilty  of  a  felony? ''  etc. 

While  the  judge  of  the  Criminal  Court  has  defined  the  terms  will- 
fully and  maliciously  satisfactorily,  it  is  insisted  that  as  the  prisoner 
placed  the  obstructions  upon  the  road  with  a  view  to  advance  his 
own  interest  in  the  procurement  of  a  job  or  other  reward  for  notify- 
ing the  company's  agent  of  the  obstruction,  and  not  intending  a 
wreck,  the  jury  was  not  warranted  in  finding  the  verdict. 

We  do  not  think  the  purpose  of  the  accused,  as  afterward  de- 
clared by  him,  can  avail  him.  Was  the  running  of  the  locomotive 
and  cars  endangered?  It  was  at  least  as  late  as  one  o'clock  at 
night.  The  prisoner  had  to  run  down  the  road  a  sufficient  distance 
to  flag  the  train  in  time  to  Retire  a  stop  before  reaching  the  ob- 
struction. He  was  not  prepared  with  any  of  the  usual  danger  sig- 
nals. He  took  the  chance  of  the  engineer  failing  to  see  him  (who 
alone  could  see  him,  as  the  fireman  was  firing  the  engine).  He 
undertook  for  the  watchfulness  of  the  engineer  at  a  late  hour  of  ihe 
night,  and  at  a  point  where  perha])S  danger  might  be  least  expected. 
He  not  only  risked  the  ruining  of  the  train  he  signalled,  but  also  of 
such  as  might  be  travelling  a  contrary  direction,  and  voluntarily 
admits  in  his  confession  that  if  his  signal  had  not  been  seen,  or  had 
been  unheeded,  all  would  have  gone  down  together.  If  in  his  run 
to  meet  the  train  he  had  fallen,  or  if  he  had  been  oflf  time,  or  any 
accident  had  occurred  to  prevent  him  from  success  in  the  attempt, 
a  wreck  was  inevitable.  All  these  risks  were  existing,  yet  he  under- 
took to  overcome  them,  and  in  the  undertaking  endangered  the 
running  of  the  train  and  the  lives  of  the  agents  and  passengers. 
His  was  an  experiment  that  he  could  not  possibly  know  would  suc- 
ceed. The  want  of  such  knowledge  made  the  danger  aimed  against 
by  the  statute. 

Affirm  the  judgment. 

Judgment  affirmed. 
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Gbobob  V.  East  Tbnnsssbb  Coal  Oompavt. 

(Ift  Lea,  465.) 
Oontraei — eonnderoHon — wdidUy, 

A  oontimct  to  f amisli  plaintiff  the  trade  of  miners  and  workmen  in  considera- 
tion that  defendant  shall  receive  eight  per  cent  on  all  such  sales  is  Talid, . 
not  in  restraint  of  trade,  nor  immoral  nor  contrary  to  law. 

ACTION  for  breach  of  contract.     The  opinion  states  the  case. 
The  defendant  had  judgment  below. 

John  W.  Greene^  for  George  and  Chapman. 

Luekey  cC«  Vtte,  for  Coal  Company. 

Dbadbbick,  C.  J.  Plaintiffs  siied  the  defendant  in  the  Circuit 
Court  of  Knox  county  for  breaeh  of  oontract.  Plaintiffs  were  mer- 
chantSy  and  defendants  had  miners  and  workmen  employed.  The 
contract^  as  averred  in  plaintiffs'  declaration,  was,  that  defendants 
should  furnish  plaintiffs  the  trade  of  their  miners  and  workmen, 
and  in  consideration  therefor  defendants  should  receive  eight  per 
cent  on  sales  to  said  miners  and  workmen,  and  either  party  might 
terminate  the  contract  on  giving  six  months'  notice.  Plaintiffs 
aver  readiness  and  willingness  to  comply,  and  that  both  parties 
performed  their  part  until  March  1, 1883,  when  defendants  opened 
a  store  of  their  own,  and  abandoned  the  contract  without  giving 
notice,  by  reason  whereof  plaintiffs  were  deprived  of  large  profits, 
etc.,  to  their  damage,  etc. 

A  second  count,  substantially  like  the  first,  sets  out  tl)t>  manner 
by  which  they  were  to  keep  accounts  and  settle. 

The  defendants  demurred  because:  First.  The  contract  was 
void  for  uncertainty.  Second.  It  was  nudum  pactum.  Third.  There 
was  no  consideration.  Fourth.  Damages  too  remote  and  uncer- 
tain. Fifth.  Contract  is  against  public  policy.  The  demurrer  was 
sustained,  without  leave  to  amend. 

Plaintiffs  filed  an  amended  declaration  averring  a  contract  to 

furnish  goods,  etc.,  and  condition  that  either  party  might  terminate 

it  by  six  months'  notice,  also  averring  performance  and  readiness 

to  perform  by  plaintiffs,  and  breach,  without  notice,  by  defendants. 

Vol.  IIV  — 64 
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In  a  second  count  plaintiffs  set  out  the  facts  that  defendants 
were  mining  coal,  having  a  large  number  of  emplojees,  and  having 
a  contract  with  said  miners  and  workmen  to  receive,  in  part  pay- 
ment of  their  wages,  goods,  wares,  and  merchandise  and  provisions, 
contracted  with  plaintiffs  for  the  exclusive  supply  from  plaintiffs' 
store  for  such  supplies,  which  plaintiffs  were  always  ready  and  will- 
ing to  furnish,  in  consideration  of  which  defendants  were  to  receive 
eight  per  cent  on  all  sales  to  said  employees,  with  liberty  to  either 
party  to  rescind  the  contract  on  six  months'  notice. 

The  plaintiffs  then  aver  that  defendants  withdrew  without  giving 
notice,  cutting  off  a  large  trade  with  said  minen  and'employees  for 
six  months,  to  their  damage,  etc. 

Defendants  again  demurred,  and  the  demurrer  was  sustained, 
suit  dismissed,  and  plaintiffs  filed  the  record  for  writ  of  error.  The 
causes  of  demurrer  are:  First.  Because  plaintiffs  do  not  aver  that 
they  were  able  or  willing  to  perform  their  part  of  the  contract. 
But  in  the  first  count  they  do  aver  that  they  have  always  stood 
ready  and  willing  to  comply  with  their  part  of  said  contract,  and 
that  the  same  was  performed  by  both  parties  up  to  March  1,  1883. 
Second  and  third  causes  are  that  the  contract  sued  on  is  nudum 
pactum;  and  void  for  uncertainty.  The  consideration  is  to  furnish 
goods  and  discount  the  bills  eight  per  cent,  and  is  a  sufficient  con- 
sideration to  support  defendant's  promise.  The  terms  of  the  con- 
tract are  set  out,  and  are  sufficiently  explicit. 

The  third  and  fourth  causes  are  that  the  contract  is  against  pub- 
lic policy,  and  the  damages  claimed  too  remote  and  uncertain.  The 
court  sustained  the  demurrer,  and  dismissed  the  bill,  and  the  ref- 
erees recommend  an  affirmance  of  the  decree,  and  plaintiffs  except. 

If  the  contract  is  prohibited  by  law,  if  it  be  immoral,  or  contrary 
to  public  policy,  it  cannot  be  enforced.  A  contract  not  to  carry  on 
one's  trade  anywhere  is  void.  But  a  contract  not  to  carry  it  on  in 
a  particular  place,  or  within  certain  limits  is  valid.  2  Pars.  Cont. 
748.  In  note  z,  citing  numerous  cases,  showing  progressive  decis- 
ions from  very  early  English  cases  to  comparatively  modem  ones 
in  that  country  and  in  this,  the  doctrine  first  held  in  the  EngUsh 
cases  IS  much  qualified,  and  is  as  stated  in  the  text.  The  same  note 
cites  the  case  of  Oak  v.  Reed,  8  East,  80,  very  similar  in  its  main 
features  to  this  case.  There  A.  &  B.  agreed  to  give  C.  two  shillings 
on  every  hundred  weight  of  cordage  they  should  make,  on  the 
recommendation  of  0.,  for  any  of  his  friends  and  connections,  C. 
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binding  himself  not  to  carry  on  the  business  of  a  rope*maker.  This 
was  held  to  be  a  legal  contract.  We  see  nothing  in  this  contract 
contrary  to  pablic  policy.  It  is  not  in  restraint  of  trade,  nor  immoral^ 
nor  contrary  to  law.  Being  a  contract  which  the  parties  might  make 
withoat  violation  of  law,  the  demorrer  to  the  declarations  was  improp- 
erly sustained.  The  plaintifls,  if  the  contract  was  made^  and  has  been 
yiolated  without  excuse,  would  be  entitled  to  some  damages. 

The  report  of  referees  will  be  set  aside,  the  judgment  reversed^ 
and  cause  remanded  for  further  proceedings. 

JudgmmU  rwersed. 


State  t.  Mayou,  etc.,  of  Nashyillb. 

(IB  Lea,  (W7.) 
MutUeipal  earporaUon — ordinariice  —  change  of  aalary  —  utoppel. 

A  city  charter  forbiddlDg  anj  change  in  the  mayor's  salai^  during  the  term  of 
his  office  is  infringed  by  an  ordinance  providing  that  after  the  expiration  of 
the  term  of  the  then  mayor,  the  mayor  should  serve  withoat  compensation; 
and  a  mayor  is  not  estopped  from  claiming  compensation  by  hfs  declarations 
daring  the  canvass  for  the  office  that  if  elected  he  wonld  not  claim  compensa- 
ti<m. 

If" ANDAMTTS  for  salary.     The  opinion  states  the  case. 

John  Jtuhm  and  Samuel  Watson,  for  relator. 
/.  C.  Bradford  and  A.  S.  Colyar,  for  Nashville. 

CooPBB,  Sp.  J.  The  relator  in  this  case,  T.  A.  Kerchevaly  is  the 
present  mayor  of  the  city  of  Nashville.  He  seeks  by  mandamus 
to  compel  the  city  council  to  place  the  amount  of  compensation,  or 
salary,  claimed  by  him  as  mayor  for  1886,  in  the  budget  for  the 
expenses  of  the  city  for  said  year,  and  also  to  compel  the  comptroller 
of  the  city  treasury  to  place  his  name  on  the  list  of  the  city  credi- 
tors, and  to  issue  warrants  on  the  city  treasurer  for  the  amounts 
claimed  to  be  due  him  as  mayor  for  October  and  November,  1885. 

His  honor  the  Circuit  judge  was  of  opinion  that  the  relator  was 
entitled  to  the  relief  sought,  and  directed  peremptory  writs  of  man- 
damus to  be  issued  accordingly.  From  this  judgment  defendants, 
or  some  of  them,  have  prosecuted  an  appeal  in  error  to  this  court. 
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The  record  indicates  that  the  relator  wa8  elected  mayor  of  Nash- 
yilley  on  October  8^  1885,  and  inducted  into  oflSce  on  the  13th  daj 
of  the  same  month.  It  was  suggested  in  argument,  by  defendant's 
counsel,  that  the  proceedings  in  the  court  below  were  in  some 
respects  irregular.  But  it  is  sufficient  to  say,  as  to  this,  that  the 
course  pursued  in  that  court  was  in  substantial  compliance  with 
the  practice  approved  or  suggested  in  the  case  of  State  v.  Board  of 
Inspeciory,  6  Lea,  18. 

The  real  grounds  of  defense  relied  upon  in  the  demurrer  and- 
answer,  are  these:  1.  That  the  city  council,  by  ordinance  adopted 
in  May,  1885,  declared  that  upon  the  expiration  of  the  term  of 
office  of  the  then  mayor,  that  the  mayor  of  the  city  should  not 
receive  any  compensation,  that  this  ordinance  is  valid,  and  therefore 
the  present  incumbent  is  not  entitled  to  any  compensation.  2.  That 
if  this  ordinance  is  for  any  reason  invalid,  still  the  relator  is  estopped 
from  claiming  and  receiving  any  compensation,  because  in  his  can- 
vass for  said  office  he  declared  that  if  elected  he  would  not  claim 
any  compensation  for  his  services  as  mayor.  The  determination  of 
these  questions  decides  the  controversy.  As  to  the  first  of  these 
questions,  on  March  21,  1883,  the  legislature  of  the  State  passed  an 
act  (the  same  being  approved  March  26,'  1883),  which  repealed  the 
charter  of  the  city  of  Nashville,  said  act  taking  effect  on  the  second 
Thursday  of  October,  1883.  On  the  same  day  the  legislature 
passed  another  act  (which  was  approved  March  27,  1883),  provid- 
ing '^  for  the  creation  and  organization  and  defining  the  powers  of 
municipal  corporations  embracing  territories  of  cities  having  a  popu- 
lation of  36,000  and  upward,  according  to  the  federal  census  of 
1880,  whose  charters  have  been  abolished."  This  act  also  took 
effect  on  the  second  Thursday  of  October,  1883,  and  under  it  the 
present  city  government  of  Nashville  is  organized,  and  had  its  birth 
at  an  election  held  on  the  day  the  act  went  into  effect.  An  examina- 
tion of  the  provisions  of  this  act  is  necessary  to  the  determination 
of  the  validity  of  the  ordinance  already  referred  to.  Indeed,  an 
inspection  of  the  entire  act  is  needful  to  obtain  a  just  comprehen- 
sion of  its  intention,  spirit  and  purposes.  It  has  been  argued  for 
the  defendants  that  this  act  is  a  general  law,  and  that  it  should  not 
be  tested  by  the  same  rules  of  construction  that  are  applied  to 
special  charters.  To  this  view  we  cannot  accede.  While  the  act  is 
in  one  sense  a  general  law,  it  is,  for  all  practical  purposes,  the  char- 
ter of  Nashville,  and  it  is  so  designated  in  the  city  code  recently 
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compiled.  It  is  the  grant  of  power.  From  it  the  city  goyermnent 
deriyes  its  life  and  vigor;  and  to  its  restrictions  and  limitations  the 
municipality  is  subject  Under  this  grant  of  authority,  the  agents 
and  oflScials  of  the  city  have  no  more  power  than  they  would  have 
if  it  were  a  special  charter  instead  of  a  general  law,  and  as  to  the 
rules  of  construction  of  special  charters  there  has  been  no  conten- 
tion in  the  argument. 

By  the  terms  of  this  charter  act  a  city  council  of  ten  members  is 
provided  for,  and  the  powers  of  this  council  are  largely,  if  not 
chiefly,  legislative  in  their  character.  It  also  provides  for  a  mayor, 
whose  duties  are  chiefly,  but  not  wholly,  executive.  The  act  fur- 
ther provides  for  the  creation  of  a  board  of  public  works  and  affairs 
of  three  members,  and  the  duties  of  this  board  may  be  said  to  be 
chiefly  administrative.  So  the  act  fairly  divides  the  city  government 
into  three  departments,  and  these  maybe  conveniently classiBed  as 
the  legislative,  executive  and  administrative  departments,  and  in  the 
act  the  rights  and  duties  of  each  are  specifically  pointed  out. 

The  judicial  department  of  the  act  treats  as  a  subsidiary  matter. 

The  system  of  city  government  devised  by  this  charter  act  seems 
to  have  been  thoroughly  considered,  and  there  appears  to  be  no 
good  reason  why,  in  practice,  it  should  not  prove  to  be  a  successful 
form  of  government.  There  are  thus  three  departments,  all  impor« 
tant  and  each  having  its  sphere  of  action,  and  the  checks  and  bal- 
ances provided  for  are  well  suited  to  preyent  maUadministration. 
As  said,  the  powers  of  each  department  are  designated,  and  one  is 
not  allowed  to  encroach  upon  the  domain  of  the  co-ordinate  depart- 
ments. Such  is  the  general  scope  and  purpose  of  the  charter  act, 
and  the  intention  of  the  legislature,  as  to  the  powers  of  the  co- 
ordinate departments,  seems  to  be  clearly  manifested. 

Sections  three  to  eight,  both  inclusive,  relate  to  the  city  council, 
and  the  last  sentence  of  section  eight  of  said  charter  act  is  this: 
*'  Conncilmen  shall  receive  no  compensation."  Here  it  is  clearly 
expressed  that  the  city's  officers  in  this  department  of  the  govern- 
ment were  to  serve  without  pay.  Whether  this  proyision  is  a  wise 
one  experience  alone  will  demonstrate.  But  the  duties  of  the 
council,  while  important,  are  not  necessarily  onerous,  after  the 
government  is  once  fully  organized  and  a  system  of  ordinances 
adopted.  A  majonty  make  a  quorum  for  business,  and  hence  by 
arrangement,  each  councilman  can  be  absent  from  four-tenths  of 
the  meetings  of  the  council  if  he  so  desires. 
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The  ninth  section  enumerates  many  of  the  duties  of  the  mayor, 
and  near  the  end  of  that  section  occurs  this  clause:  '*  The  compen- 
sation of  the  mayor  shall  be  $2,400  per  annum,  and  may  be  changed 
by  ordinance,  but  not  during  his  term  of  ofiSce."  The  twenty-sixth 
and  twenty-seventh  sections  of  said  act  provide  for  the  election  of 
the  board  of  public  works  and  affairs  by  the  city  council,  their 
qualification,  etc.,  and  the  twenty-eighth  section  is  this:  ''That 
the  members  of  said  board  of  public  works  and  affairs  shall  devote 
their  time  and  attention  to  the  duties  of  their  ofiSce,  and  shall  not 
engage  actively  in  any  other  business.  The  compensation  of  said 
board  of  public  works  and  affairs  shall  be  fixed  by  the  mayor  and 
city  council  prior  to  their  election;  provided,  that  the  amount  of 
such  salaries  shall  be  uniform  and  subject  to  such  change  as  the 
mayor  and  city  council  may  from  time  to  time,  in  their  judgment, 
expressed  by  city  ordinances,  deem  advisable,  and  their  salaries  shall 
not  be  changed  during  their  term  of  ofiSce." 

The  ordinance  adopted  in  May,  1885,  by  the  city  council,  is  in 
these  words:  ''  After  the  expiration  of  the  term  of  the  present 
mayor  of  the  city,  the  mayor  shall  serve  without  compensation.'' 
Is  this  ordinance  valid,  or  is  it  uUra  vires  f  The  relator  insists 
that  the  power  given  the  council  in  the  ninth  section  of  the  charter 
act,  and  quoted^  to  change  the  compensation  of  the  mayor  does  not 
confer,  or  imply  the  authority  to  take  away  all  compensation;  while 
the  defendants  maintain  the  converse  of  this  proposition. 

In  determining  this  question,  we  must  keep  in  mind,  among 
other  things,  the  fact  that  this  charter  act  applies  only  to  cities  of 
a  population  of ''36,000  and  upward.'*  Millions  of  property  are 
affected  by  the  administration  of  the  city  government.  For  this 
reason  the  legislature,  it  is  to  be  inferred,  would  be  more  cautious 
in  its  grant  of  power.  A  liberal  grant  of  power  to  a  village  might 
not  prove  disastrous,  while  the  same  grant  of  power  to  a  city  might 
ultimate  in  financial  ruin.  This  act  bears  evidence  that  it  was 
drawn  with  great  care.  It  expressly  provides,  that  councilmen  shall 
receive  no  compensation.  If  it  had  intended  that  the  mayor  and 
the  board  of  public  works  and  affairs  should  receive  no  compensa- 
tion, it  certainly  would  have  been  so  expressed.  If  the  act  had 
intended  to  leave  this  question  of  the  compensation  of  the  ofDcers 
of  the  executive  and  administrative  departments  to  the  discretion 
entirely  of  the  council,  and  leave  the  council  to  determine  whether 
they  should  receive  any  compensation  ut  all  for  their  onerous  ser- 
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lioeB,  it  certainly  would  havo  contained  a  clear  provision  to  that 
effect  The  withholding  of  pay  from  the  officers  of  the  legislative 
department  of  itself  indicates  an  intention  that  the  officers  of  the 
other  two  departments  should  receive  compensation;  and  this 
intention  is  emphasized  by  the  provisions  in  sections  nine  and 
twenty-eight  relative  to  compensation.  The  office  of  mayor  is 
created  by  the  charter  act,  as  is  the  office  of  councilman.  The 
mayor  and  councilmen  are  chosen  by  popular  vote.  The  board  of 
public  works  and  affairs  are  chosen  by  the  council,  but  their  salaries 
are  to  be  fixed  before  they  are  chosen.  Why  does  the  act  fix  the 
mayor's  salary  at  t2,400  till  changed  by  the  council?  The  fact  that 
it  was  BO  fixed  for  the  first  term  shows  that  the  legislature 
intended  he  should  have  compensation;  and  the  act  fixes  an  amount 
adequate  to  secure  respectable  capacity.  It  was  not  left  to  the 
council  after  elected,  lest  an  amount  unsatisfactory  should  bo  fixed. 
B;  providing  a  salary  for  the  first  term,  and  till  changed  by  the 
council  after  the  city  was  organized,  we  have  an  expression  from 
the  ^legislature  as  to  the  meaning  and  intention  of  the  act,  to-wit: 
That  the  mayor  should  receive  compensation.  If  the  city  council 
can  deprive  the  mayor  of  compensation,  there  appears  no  reason 
why  it  may  not  also  refuse  compensation  to  the  board  of  public 
works  and  affairs.  The  council  is  empowered  to  change,  in  like 
manner,  the  pay  of  said  board.  This  board  is  required  not  to 
engage  actively  in  any  other  business,  but  if  the  mayor  does  his 
duty  under  this  act  he  will  not  have  time  to  engage  actively  in  any 
other  business.  If  the  council  can  deprive  the  mayor  and  the 
board  of  public  works  and  affairs  of  all  compensation,  then  it  has 
the  power  to  so  emasculate  those  departments  of  the  government  that 
all  vigor  and  efficiency  will  be  gone,  and  the  government  of  the  city 
will  be  lefty  practically,  in  the  hands  of  the  council.  In  such  event  the 
system  of  government  provided  by  the  charter  act  will  be  subverted 
and  the  intention  of  the  legislature  thwarted.  It  cannot  be  that  so 
dangerous  a  power  was  intended  to  be  lodged  in  the  council. 

It  IS  urged  however  by  defendants  that  as  the  power  of  the 
council  to  cliange  the  compensation  is  expressly  given,  it  can 
reach  the  same  end  as  that  sought  in  said  ordinance  by  reducing 
the  mayor's  salary  to  a  nominal  amount,  and  that  this  being  true 
demonstrates  the  correctness  of  the  position  that  the  council  has 
the  power  to  abolish  the  salary  altogether — that  it  is  useless  to  deny 
this  plenary  power,  when  the  council  can  change  the  salary  from 
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t2,400  to  one  dollar.  In  the  case  of  the  State  at  the  relation  of 
Halsey  v.  Oaines,  2  Lea,  322,  Jndge  McFarlakd  says  of  an  argu-> 
ment  of  this  character:  **  This  is  an  argument  often  resorted  to, 
and  no  argument  is  more  fallacious."  We  may  enlarge  the  sugges- 
tion. When  officials  are  advised  of  the  fact  that  their  power  oyer 
a  given  matter  is  not  absolute,  but  that  they  have  a  trust  to  dis- 
charge, a  court  will  never  presume  that  they  will  abuse  that  trust. 
If  the  city  council  should  ever  attempt  to  abuse  their  tnist,  it  will 
be  time  enough  then  to  decide  whether  their  action,  in  the  exercise 
of  a  clearly  vested  power,  is  final  and  not  subject  to  revision  by  any 
tribunal — whether  the  only  remedy  left  is  an  appeal  to  the  electors 
at  the  ballot  box.  It  might  be  that  an  ordinance  reducing  the 
mayor's  salary  to  a  nominal  amount  would  be  unreasonable  and 
void;  or  that  an  ordinance  increasing  it  to  an  exorbitant  amount 
would  likewise  be  invalid.  The  one-hundredth  part  of  the  stdary 
fixed  by  the  charter  act  is  twenty-four  dollars.  One  hundred  times 
the  amount  so  fixed  is  $240,000.  Defendants  argue  that  the  coun- 
cil can  reduce  the  compensation  to  as  small  a  sum  as  twenty-four 
dollars.  If  so,  can  they  not  increase  it,  if  they  see  fit,  to  $240,000f 
But  as  stated,  it  is  not  necessary  to  decide  this  point. 

As  already  intimated,  an  inspection  of  said  act  will  show  that 
the  duties  of  the  mayor  are  numerous  and  important  The  office 
is  by  no  means  a  sinecure.  One  of  his  important  duties  is  to  see 
that  all  the  laws  and  ordinances  of  the  city  are  faithfully  executed. 
Without  pay,  he  cannot  be  expected  to  give  much  attention  to  the 
affairs  of  the  city.  The  law  will  not  permit  an  officer's  salary  to 
be  taken  for  his  debts,  because  without  salary  he  would  not  be  able 
to  discharge  his  trusts.  Human  ingenuity  cannot  devise  a  system 
of  laws  so  perfect  but  that  unscrupulous  and  designing  men  can 
evade  and  pervert  them,  and  no  safeguard  is  equal  to  constant 
watchfulness  and  supervision.  Any  one  at  all  familiar  with  the 
administration  of  public  affairs  knows  the  necessity  of  constant 
scrutiny,  and  the  act  under  consideration  imposes  important  super- 
visory duties  upon  the  mayor.  What  is  here  suggested  is  not  said 
with  reference  to  the  policy  or  impolicy  of  the  ordinance  referred 
to,  but  these  considerations  can  be  legitimately  looked  to  in  ascer- 
taining the  intention  of  the  legislature.  That  the  council  may 
have  been  influenced  by  the  best  of  motives,  of  oourse  does  not 
affect  the  question  at  issue. 

It  IS  also  insisted  by  the  defendants  that  the  relator  knew,  when. 
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be  offered  himself  for  the  position  of  mayor,  that  the  salary  had 
Ijeen  abolished,  and  is  therefbre  estopped.  The  ordinance  abolish- 
ing tho  salary  being  void^  it  cannot  affect  the  legal  rights  of  the  rela- 
tor.   BuTch  V.  Baxter,  12  Heisk.  603. 

There  are  other  reasons  that  might  be  adduced  why  said  ordi- 
nance is  void,  but  we  deem  it  unnecessary  to  give  tham.  And  in 
the  Tiew  we  have  taken,  it  is  unnecessary  to  pass  on  the  question 
whether  said  ordinance  was  unreasonable  or  oppressive.  x\  grant 
of  charter  ix>wcr89  as  a  general  rule,  is  strictly  construed.  A  power 
exercised  under  a  municipal  charter  must  be  expressly  conferred, 
or  fairly  implied  from  the  language  or  purix>sed  of  the  act.  We 
have  not  found  or  been  furnished  with  any  precedent  ni  point,  but 
under  the  admitted  principles  of  construction,  we  hold  that  the 
ordinance  of  May,  1885,  depriving  the  mayor  of  compensation,  was 
beyond  the  power  of  the  city  council  and  void. 

It  IS  also  insisted  that  the  relator  is  not  entitled  to  compensation, 
because  while  a  candidate  he  promised  he  would  servo  without 
oompciisation  if  chosen  to  the  office.  This  statement  is  set  up  m 
some  of  the  answers,  while  the  answer  of  four  of  the  defendant 
coancilmen  says,  in  substance,  that  this  allegation  is  untrue.  This 
allegation  in  avoidance  was  demurred  to  by  the  relator,  said  de- 
murrer was  sustained  by  the  Circuit  judge,  and  as  the  answer, 
besides  this,  set  out  no  other  or  farther  ground  of  defense  than  had 
been  already  determined  on  the  demurrer  to  the  petition,  on 
motion,  the  peremptory  writ  was  awarded. 

The  Circuit  judge  properly  sustained  the  demurrer  to  the  answer. 
Even  if  it  be  true  that  the  relator,  while  a  candidate,  told  the 
electors  that  he  would  serve  without  ccmpensation  if  elected,  this 
is  not  a  contract^  nor  is  he  estopped  thereby.  If  a  candidate  makes 
such  a  promise  to  the  voters,  it  is  only  binding  in  the  forum  of 
coiiscionce.  It  may  impose  upon  him  a  moial,  but  no  legal  obliga- 
tion If  an  office  have  a  salary  attached  to  it,  it  is  even  against 
public  policy  to  i)ermit  such  agreements.  This  has  been  determined 
in  numerous  cases,  some  of  which  have  been  cited  in  argument. 
36  Wis.  213;  72  Mo.  13;  53  Iowa,  346;  20  Pick.  428. 

Such  an  agreement  by  a  candidate  might  be  ground  on  which  to 
remove  him  from  office  after  election,  but  is  no  legal  reason  to  pi*e- 
vent  his  receiving  the  salary  of  tlie  office. 

The  judgment  of  the  Circuit  Court  will  be  affirmed  and  the  cause 
remanded  to  the  end  that  the  i^eremptory  writs  be  issued. 
Vol.  LI V  —  55 
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IVHABITAVTS  OF  BbOOKUHB  ▼.  SHBRXAfl; 

(MlfaM.1) 
MufMpal  earpanUianB  —  iUU  tofitmiiure  ^^Jtm-engine  Amm. 

A  room  in  a  town  fire-engine  house  had  been  supplied  with  fnrnitnie  for  tfis 
nse  of  the  firemen,  purchased  by  contributions  from  the  town,  from  dtlaens 
and  from  members  of  the  company,  by  prise  money  gained  in  a  contest  with 
another  company,  and  by  assessments  on  the  members.  The  furniture  was 
used  for  ten  years  by  the  succeeding  companies*  until  the  members  of  the 
existing  company  removed  it.  divided  it  among  tliemselves,  and  disbanded. 
The  memliers  were  appointed  by  the  town  engineers.  BHd,  tliat  the  town 
could  replevy  it.    (aSk  note,  p  486.) 

REPLEVIN.    The  head-note  atates  ttke  case.     The  plaintiff  had 
judgment  below. 

A.  0.  Brmosier,  for  defendant. 

(7.  A.  WillUwiSf  for  plaintiff. 

G.  Allen,  J.  The  defendant  has  no  yalid  gronnd  of  exception 
to  any  of  the  rulings  made  at  the  trial.  The  enginemen  were  a 
fluctuating  and  temporary  body,  and  did  not  constitute  a  corpora- 
tion, and  were  not  endowed  with  legal  succession.    They  did  not 
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own  the  property  provided  for  the  use  of  the  company.  They 
conld  not  sell  it  for  the  purpose  of  dividing  the  proceeds  among 
themselyeSy  nor  could  they  distriSute  the  property  itself  among 
themselves.  The  town  provided  the  engine  and  engine-house,  and 
paid  the  enginemen.  The  property  in  controversy  was  for  the  use 
of  such  persons  as  should  be  members  of  the  engine  company  for 
the  time  being.  It  could  not  have  been  contemplated  that  each 
member  upon  withdrawing  from  time  to  time  from  the  company 
should  be  entitled  to  assert  a  private  ownership  to  a  share  of  the 
furniture.  This  would  defeat  the  very  object  for  which  it  was 
provided.  Whoever  gave  money  for  this  purpose,  whether  mem- 
bers of  the  company  or  citizens  at  large^  must  have  given  it  with 
the  understanding  that  the  fumitui*e  should  remain  in  the  room, 
and  that  it  should  be  appropriated  for  the  use  and  benefit  of  the 
company  as  it  might  be  constituted  from  time  to  time.  The  pur« 
pose  was  to  aid  and  improve  the  efficiency  of  the  organization,  by 
furnishing  a  convenient  and  attractive  room  for  its  use  as  a  body 
and  not  by  making  a  gift  of  property  to  the  individuals  who  com- 
posed the  company  at  that  or  any  other  particular  time,  which  they 
might  distribute  among  themselves,  or  sell  for  their  individuid 
emolument.  It  is  more  reasonable  to  consider  that  the  title  to  the 
furniture  was  vested  in  the  town,  which  owned  the  building  and 
the  engines,  and  which  paid  the  enginemen  and  the  general 
expenses  of  maintaining  the  fire  department.  Whatever  was  given 
was  given  in  law  to  the  town,  for  the  purposes  named.  It  is 
unnecessary  here  to  consider  whether  the  town  took  it  on  a  trust 
which  could  be  enforced.  Whether  it  did  or  not,  it  would  be 
equally  entitled  to  recover.  But  the  legal  title  must  be  somewhere. 
It  is  not  in  the  individuals  who  compose  the  company.  The 
company  had  no  oorix>rate  existence.  And  on  the  facts  stated,  we 
are  satisfied  that  the  legal  title  is  in  the  town. 

In  Perry  v.  Siatae,  111  Mass.  60,  no  support  is  found  for  the 
claim  of  the  defendant  The  town  was  not  a  party  to  the  suit,  but 
the  action  was  brought  by  the  enginemen  who  stayed  in  the 
company  against  a  person  who  bought  the  furniture  from  those 
who  withdrew;  and  it  was  held  that  the  former  could  maintain 
replevin  for  the  furniture.  Tlie  circumstances  were  quite  similar 
to  those  in  the  present  case,  though  not  identical  in  all  respects. 
The  remark  in  the  opinion  of  the  court,  that  the  furniture  ''  was 
the  property  of  the  engine  company,''  means  that  the  engine 
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company,  that  is  the  remuning  members  of  it,  had  property 
enough  in  the  furniture  to  entitle  fchem  to  maintain  repleyin 
against  the  withdrawing  members.  It  does  not  mean  that  the 
company  had  an  absolute  title  as  against  the  town.  No  such 
question  was  under  consideration. 

Exceptions  overruled, 

KoTB  BT  THB  BxFORfSB.— Itt  BUbes  ▼.  AAifa»  140  Mass.  6»  It  was  hM, 
that  If  the  members  of  a  fixe-engine  oompany  of  a  town  take  and  detain,  in 
Older  to  keep  it  from  the  suoceeding  oompany,  property  used  in  furnishing 
the  haU  occupied  by  the  oompany,  and  for  the  general  purposes  of  the 
company,  which  has  been  bought  from  the  general  funds  of  the  company, 
and  has  passed  from  year  to  year  to  the  succeeding  company,  the  members  of 
the  new  company  may  in^tnt^w  repleTln  for  the  property  without  a  demand, 
although  al  the  time  of  the  jorigliial  taking  th^  had  not  besA  appointed 


Bnmnr  t.  TRireneBB  ov  Oirr  HmnxAU 

aioiiMs.uj 

JWyifcwieg— rfan^reifipr»sifigi—  tnuUm  ^hMpML 

A  dttf  bospHal  was  maintained  by  npproprlatloDs  from  the  dty,  donatloBs  aad 
fees,  and  governed  by  a  board  of  trustees.  A  person  Tislting  the  building 
€B  bnslnesB  was  Injured  by  reason  of  the  unsafe  condition  of  a  stairwaj, 
eansed  by  the  negligenoe  of  the  superintendent.  MM,  that  the  board  a^ 
trustees  was  not  liable. 

AOnOK  for  personal  injuries.    The  head-note  states  the  fsets. 
The  defendant  had  judgment 

O.  0.  Eeffs,  for  plaintiff. 

T.  M.  Baisouy  for  detendaoL 

FiBLD,  J.  If  the  trustees  are  regarded  as  the  trastees  of  a  pab- 
lic  charity^  then  the  case  falls  within  the  decision  in  McDonald  t. 
Massachusetts  Oensral  Hospital,  120  Mass.  43:iS;  B.  o.,  21  Am.  Bep. 
129.  There  is  no  evidence  of  negligence  on  the  part  of  the  trustees 
as  a  corporation.  There  is  evidence  of  negligence  on  the  part  of 
the  superintendent,  but  there  is  no  evidence  that  he  was  not  a 

•  See  Perry  v.  ffouie  of  Refuge  (68  Md.  20),  52  Am.  Rep.  4116. 
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pipper  persoD  to  be  appointed  superiutendent.  But  we  tbink  tlmt 
this  18  a  hospital  maintained  by  the  city,  >vith  such  aid  as  may  be 
derived  from  donations,  and  the  sams  received  from  paying  patients, 
«id  .that  the  trast^ies  are  in  a. sense  managing  (^enta  only  in  main- 
taining the  hospital,  subject  to  the  laws  and  to  the  ordinances  of 
the  dtj.  The  donations,  if  any  are  ever  made,  must  be  used  accord- 
ing to  the  terms  of  the  gift  The  money  appropriated  by  the  city 
of  Boston  must  be  used  according  to  the  terms  of  the  appropriation. 
'  The  sums  received  from  paying  patients  are  by  the  ordinance  to 
''  be  credited  to  the  account  of  the  hospital,''  and  are,  as  stated  in 
the  exceptions,  ''used  in  the  support  of  the  hospital"  All  tlie 
funds  are  used  for  the  purpose  of  maintaining  the  hospital  in 
accordance  with  the  statute  of  1858,  chi^p.  113.  The  corporation  of 
the  Trustees  of  the  City  Hospital  of  the  city  of  Boston  has  m  fact 
no  property.  The  statute  of  1858,  chap.  113,  is  a  special,  and  not 
.a  general  e^tute,  and  it  is  permissive,  and  not  imperative;  but  these 
distinctions  would  not  render  the  city  liable  for  negligence  in  the 
management  of  the  hospital,  as  has  been  shown  in  Tindley  v.  Salem^ 
137  Mass.  171;  s.  c,  50  Am.  Bep.  289.  The  trustees  are  a  body 
created  for  the  performance  of  a  duty  which  under  the  authority  of 
the  statute  the  city  of  Boston  has  assumed  for  the  benefit  of  the 
public,  and  from  the  performance  of  which  no  profit  or  advantage 
is  derived  either  by  the  trustees  or  the  city.  The  trustees  as  a  cor- 
poration are  no  more  liable  for  the  negligence  of  their  oflScers  and 
agents  than  the  city  would  be.  The  case  is  governed  by  the  prin- 
ciples dedarod  in  HiU  v.  Boston,  122  Mass.  344;  s.  o.,  23  Am.  Rep. 
SSL 
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WhITI  ▼.   DUGGAV. 

Swmi^'ComHiimuA  deUoery  in  Hank — aUeraU^n  bgprine^^ 

One  who  executes  as  surety  a  bond  in  blank,  and  entmats  it  to  his  prindpsl  Is 
be  fiUed  in  and  deHvered,  is  bound  by  the  instrument  as  deUvered  to  the 
obHgee,  although  the  principal,  before  dellTery,  inserts  a  larger  penal  sum 
than  that  agreed  upon  between  him  and  the  surety,  the  obligee  having  .no 
notice,  from  ihe  face  of  the  bond  or  otherwise,  of  the  unanttkorilMl  act  of  tlM 
principal.    {See  itou,  p  440.) 
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ACTION  on  a  bond.    The  opinion  states  the  case.    The  plain* 
tiff  had  judgment  below. 


/.  L.  Skhridge,  j\  B.  CoiUr  and  B.  G.  PraU,  for  dafandants. 
J.  F.  Wiggin  d  B.  M.  FumaU,  for  plaintiff. 

H0LVB89  J.  This  is  an  action  on  a  probate  bond.  The  follow- 
ing facts  are  relied  on  as  a  defense  by  the  sureties.  Having  signed 
another  bond  which  turned  out  to  be  wrong  in  torm,  they  signed 
this  one  in  blank  at  their  principal's  request,  and  upon  his  repre- 
sentation that  the  penal  sum  in  the  former  bond  ($2,000)  was  satis- 
factory, and  that  the  new  bond  was  to  be  for  the  same  amounts 
The  principal  filled  out  the  blank  with  a  larger  penal  sum,  and 
delivered  the  bond,  but  subseqaently  told  the  sureties  that  it  was 
in  the  penal  sum  of  $2,000,  which  they  believed  until  after  this* 
action  was  brought 

It  does  not  appear  in  terms  that  the  representation  that  the  penal 
sum  of  the  former  bond  was  satisfactory  was  false,  or  that  the  judge 
of  probate  did  not  require  the  larger  sum  for  the  first  time  when 
the  second  bond  was  offered.  And  if  the  bill  of  exceptions  should 
be  taken  at  all  strictly  against  the  defendants,  it  would  seem  that 
whatever  expectations  they  may  have  entertained  as  to  the  action 
of  the  Probate  Court  when  they  handed  the  blank  bond  over  to 
their  principal,  they  handed  it  to  him  to  be  filled  in  as  the  Probate 
Court  might  require,  being  chargeable  with  knowledge  that  the 
time  for  final  action  upon  the  matter  had  not  yet  come.  In  this 
view  of  the  facts,  the  only  question  is  whether  the  case  is  governed 
by  Bums  v.  Lynde^  6  Allen,  305,  and  more  especially  by  Basford 
V.  Pearson^  9  Allen,  387,  and  we  are  of  opinion  that  it  is  not  In 
Burm  V.  Lynde,  a  deed  had  been  delivered  executed  in  blank,  and 
a  parol  authority  was  relied  on  to  make  valid  a  subsequent  filling 
in  of  the  blanks  in  the  absence  of  the  grantor.  The  filling  in  of 
the  blanks  stood  on  the  same  footing  as  signing  and  sealing,  and 
could  be  authorized  only  by  a  power  under  seal.  Basford  v.  Pear^ 
son  applied  the  same  principle,  without  further  discussion,  where 
a  deed  was  signed  and  sealed  by  husband  and  wife,  and  he  subse- 
quently filled  in  the  blanks  and  made  alterations,  with  the  knowl« 
edge  of  the  grantee,  in  the  absence  of  the  wife  and  by  her  parol 
authority,  and  then  delivered  the  dood.     It  may  be  somewhat  hard 
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to  leooncile  the  latter  caae  with  those  decisions  which  sustain  the 
fining  m  of  blanks  m  the  presence  of  a  party  who  has  previously 
signed  and  sealed*  even  after  delivery,  on  the  ground  that  this  is 
equiyalent  to  a  new  delivery.  For  the  reason  given  imports  that 
an  aathorized  delivery  will  cure  a  defect  of  authority  in  the  writ- 
ing, which  seems  indisputable.  2  BL  Com.  307;  Perkins,  pi.  130. 
But  we  do  not  understand  that  it  was  intended  to  deny  this  prin- 
ciple, as  it  IS  expressly  recognized  by  the  same  judge  in  Burns  v. 
Lynde^  6  Allen,  310.  At  all  events,  when  the  grantee  or  obligee  is 
Ignorant  of  the  order  m  which  the  several  parts  of  the  instrument 
are  written,  and  the  delivery  to  him  is  duly  authorized,  he  is  en- 
titled to  assume  that  the  instrument  was  so  written  as  to  bini  the 
grantor  or  obligor  from  whose  control  it  comes.  We  should  add, 
that  m  this  Commonwealth  at  least  we  cannot  question  for  an 
instant  that  the  authority  to  deliver  merely  may  be  given  by  parol. 
This  does  not  seem  to  have  been  doubted  in  Basfard  v.  Pearson. 
See  Parker  v.  HUl,  8  Mete  447;  Foster  v.  Mansfield,  3  Mete.  412; 
8.  c^  87  Am.  Dec.  154.  To  admit  a  doubt  on  this  point  would 
shake  many  titles. 

If  we  are  to  interpret  the  bill  of  exceptions  more  favorably  for 
the  defendants  than  we  have  done  thus  fai*,and  to  take  it  that  they 
only  authorized  the  bond  to  be  filled  in  with  a  penal  sum  of  $2,000, 
and  even  if  we  take  the  further  step  of  assuming  that  limitation  to 
have  carried  with  it  the  understanding  between  them  and  the  prin- 
cipal that  they  only  assented  to  a  delivery  if  the  bond  was  filled  in 
as  they  expected  it  to  be,  we  are  still  of  opinion  that  no  defense  is 
made  out.  We  are  aware  that  there  are  several  cases  more  or  less 
opposed  to  our  conclusion.  People  v.  Bostwick,  32  N.  Y.  445; 
Ohw  V.  Bonng^  15  Ohio,  507;  United  States  v.  Nelson^  2  Brock.  G4; 
Preston  v.  Hull,  23  Grat.  600;  s.  c,  14  Am.  Rep.  153,  and  cases 
cited.  But  we  think  that  the  prevailing  tendency,  both  in  this 
State  and  elsewhere  has  been  in  the  direction  we  have  taken. 
Thomas  v.  Bleakxe,  136  Mass.  568;  Butler  v.  United  States,  21  Wall. 
272;  Daxr  v.  United  States^  16  Wall.  1;  South  Berwick  v.  Hunlress, 
53  Me.  89;  State  v.  Peck,  53  Me.  284;  State  v.  Pepper^  31  Ind.  76; 
MtOett  V.  Parker,  2  Mete.  (Ky.)  608. 

These  decisions  ara  generally  put  on  the  ground  of  estopiDcl.  It 
has  been  debated  m  England  whether,  and  under  what  circum- 
stances, there  could  be  an  estoppel  by  negligence.  Sioan  v.  North 
British  Austrdkman  Co ^2  H.  &  G.  175.  And  it  has  been  admitted 
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that  there  might  be,  ma  supposed  cose  hardly  as  strong  as  this; 
Tayler  v.  Oreal  Indian  Peninsula  By.,  4  DeG.  &  J.  659,  574.  A 
specialty  deriving  its  validity  from  an  estoppel  in  pais  is  perhaps 
somewhat  like  Nebuchaduezzars  image  with  a  head  of  gold  sup- 
ported by  feet  of  clay.  But  if  the  case  is  properly  pat  on  that 
ground,  then  as  was  pointed  out  in  CommontoeaUh  v.  Pierce,  138 
Mass.  165;  s.  c,  52  Am.  Bep.  264,  the  difference  between  intent 
and  negligence  in  a  legal  sense  is  ordinarily  nothing  but  the  differ- 
ence in  the  probability,  under  tlie  circumstances  known  to  the  actor 
and  according  to  common  experience,  that  a  certain  consequence, 
or  class  of  consequences,  will  follow  from  a  certain  act,  and  it  fol- 
lows that  the  question  when  an  estoppel  will  arise  is  simply  one  of 
degree.  If  on  the  other  hand  the  true  question  is  the  scope  of  the 
pnncipars  authority  to  deliver  the  bond,  bearing  in  mind  that  an 
authorized  deliveiy  will  cure  defects  in  the  writing  of  the  bond, 
that  the  authority  to  deliver  may  be  by  jmrol,  and  that  the  scope 
of  authority  may  be  greater  than  is  wished  by  the  obligor,  ostensi- 
ble authority  being  actual  authority,  then  the  question  is  equally 
one  of  degree,  depending  on  the  particular  circumstances,  just  as 
the  same  question  is  m  tort.  Quacurnqtie  via,  then  all  that  wc  have 
to  do  is  to  deal  with  the  case  before  us,  and  it  will  serve  no  useful 
purpose  to  consider  whether,  if  the  surety  had  intrusted  the  bond 
to  the  principal,  with  no  authority  to  deliver  it  at  all^  or  whether, 
if  he  had  handed  a  blank  sheet  of  paper,  with  his  signature  and 
seal  at  the  bottom,  to  an  agent,  directing  him  to  deliver  it  filled 
out  one  way,  and  he  had  filled  it  out  in  an  entirely  different  way 
and  delivered  it,  such  cases  would  fall  on  one  or  the  other  side  of 
the  line.  We  are  of  opinion,  that  when  a  bond  such  as  this  is 
intrusted  to  the  principal  for  his  use,  to  fill  it  up  and  deliver  it, 
the  possibility  of  his  being  requii*ed  by  the  Probate  judge  to  insert 
a  penal  sum  larger  than  the  surety  directed,  and  of  his  doing  so,  is 
so  obvious  and  so  near,  that  the  surety  must  be  held  to  tarke  the 
risk  of  his  principal's  conduct,  and  Is  bound  by  the  instrument  sis 
delivered,  although  delivered  in  disobedience  of  orders,  if  as  here, 
the  obligee  has  no  notice  from  the  face  of  the  bond  or  otherwise, 
of  the  breach  of  ordei-s.     To  hold  otherwise  would  be  to  disregard 

the  habits  of  the  community. 

Exceptions  cvemiled. 

NoTB  BT  THB  Rbfoktbr  —  See  Nash  v.  FugtUe,  32  Qratt.  505,  s.  c,  84  Am. 
Rep.  780.    Tlie  like  doctrine  was  held  in  Bange  v    Bang§,  41  Hon,  4L 
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The  coart  said:  'We  tbiok  the  defense  cannot  be  maintained.  The  defend- 
ants' counsel  relies  mainlj  upon  the  case  of  People  v.  Boitioick,  AS  Barb.  9; 
8.  G.  ai&nned,  83  N.  Y.  445.  It  has  been  said  in  the  Court  of  Appeals, 
that  the  deciaion  in  that  case  maj  well  be  questioned.  Ru99dl  v.  F^eer,  50 
N.  Y.  67»  per  Grover,  J.»  p.  71.  The  case  has  l)een  severely  criticised  in 
other  States.  Deardorff  v.  Fbresman,  ind.,  5  Am.  L.  Keg.  [N.  S  J  539;  State  v. 
Patter,  68  Mo.  312;  a.  c,  31  Ak>.  Rep  440:  16  Am.  L.  Reg.  [N.  S  J  170.  Deci- 
akms  adverse  to  it  have  been  made  bj  the  Supreme  Court  of  Maine.  lieio  York 
OaufU^  M  F.  Tm  Co.  v  Brooks,  8  Am.  L  Reg.  [N.  S.].  899  Stats  v.  Peck,  53 
Me.  884:  in  Indiana,  Stais  v.  Pepper,  81  Ind.  76:  8.  c,  13  Am.  Rep.  687;  in 
KentuclLy.  MiUeit  v.  Parker,  3  Mete  608:  and  by  the  Supreme  Court  of  the 
United  States.  Dair  v.  Utiited  States,  16  WalL  1  We  are  not  aware  that  the 
case  iias  been  cited  approvingly  by  our  Court  of  Appeals,  except  in  the  receuc 
case  of  WhUford  v.  Laidier,  94  N.  Y.  145:  s.  c,  46  Am.  Rep.  131.  where  it 
was  referred  to  in  support  of  a  rule  very  different  from  that  on  which  the 
defense  rests  in  the  ease  before  us,  namely,  that  it  is  competent  for  the  parties 
to  a  contract  to  agree  upon  the  method  of  its  execution  and  delivery,  and  if  any 
material  stipulation  relating  thereto  remains  unperformed  by  them,  the  instru- 
ment will  not  take  effect  as  their  contract.  In  that  case,  an  instrument  pur- 
porting to  be  a  contract  between  the  plaintiff  of  one  part,  and  thirteen  indi- 
viduals therein  named  of  the  other  part,  was  signed  by  the  plaintiff  and  by 
some  but  not  all  of  the  thirteen,  and  by  the  mutual  consent  of  all  signing,  was 
left  with  another  person,  not  a  party  to  it.  to  procure  the  signatures  of  the 
other  parties  named  therein,  and  upon  his  accomplishing  that  object  he  was 
instructed  to  deliver  the  paper  to  the  town  clerk.  Held,  that  until  that  condi- 
tion was  performed,  the  writing  was  incomplete  and  unexecuted.  BoUwiek's 
«ase  was  also  cited  with  approval  by  Davis,  P.  J.,  in  Grimtoood  v.  Wilson,  81 
Hun,  315.  That  was  an  action  on  an  undertaking  given  on  an  appeal  from  a 
judgment  to  the  General  Term,  signed  by  the  appellant  and  one  surety  only, 
the  Btatute  requiring  two.  Code  of  Pro.,  ^  835.  The  surety  defended  on  the 
ground  that  he  signed  upon  the  condition  that  another  surety  should  be  pro- 
cured. Judge  Davis  said  in  his  opinion  that  the  plaintiff  must  be  presumed 
to  know  that  the  law  required  two  sureties,  and  if  he,  of  his  own  motion,  chose 
to.  waive  that  requirement,  and  to  accept  the  instrument  with  one  surety,  he 
ought  at  least  to  have  been  sure  that  the  single  surety  had  consented  to  accept 
the  increased  responsibility  thrown  upon  him  by  the  absence  of  another  surety. 
DanibIjS,  J.,  concurred  on  the  ground  that  as  the  underukmg  in  the  form  in 
which  it  was  filed  was  insufficient  to  create  a  stay,  and  the  plaintiff  there! ore 
was  deprived  of  no  right,  nor  delayed  in  the  collection  of  his  Judgment,  by  tho 
giving  of  the  undertaking,  the  failure  to  comply  with  the  conditions  imposed 
by  the  defendant  signing  it  was  a  defense.  Justice  Davis  cited,  in  connection 
with  Bosttoiek*s  case,  Benton  v.  Martin.  53  N.  Y.  570,  and  Bookslaver  v  Jayne, 
60  N  Y.  150,  which  hold  that  an  instrument  not  under  seal  may  be  delivered 
upon  conditions,  the  ol)6ervanoe  of  which,  as  between  the  parties,  is  essential 
to  its  validity,  and  that  may  be  regarded  as  the  extent  to  which  the  court,  in 
ihvmvtood  v.  Wilson,  intended  to  go. 

'*  But  whether  or  not  the  Bostwkk  case  has  l>een  weakened  as  authority  the 
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role  tbero  laid  down  lias  not  been  extended  bejond  tbe  facts  of  tbat  case.  Tb^ 
defense  tbere  was  tbat  the  bond  was  signed  upon  tbe  condition  tbat  it  sboald 
be  signed  also  by  one  Dickinson,  wbicb  was  not  done.  Tbe  bond  was  dellT- 
ered  to  tbe  proper  officer,  and  tlie  fact  appears  tbat  be  was  told  at  tbe  time  that 
Dickinson  would  call  and  sign  tbe  bond,  and  be  replied  tbat  It  was  good  enough 
as  It  was  48  Barb.  13.  Tbe  importance  of  tbat  fact  was  commented  on  bj 
Hardin,  J  ,  in  Riehard»on  v.  Bogert^  50  How.  Pr.  403,  and  was  regarded  hy 
bim  as  distinguishing  tbe  Batiwiek  case  from  tbe  one  with  wbicb  be  was  deal- 
ing No  such  fact  can  properl  j  be  held  to  exist  in  this  case,  since  the  plaintifl^ 
being  a  minor,  was  incapable  of  receiying  or  being  charged  with  notice,  to  her 
prejudice. 

"  Vie  feel  at  liberty  therefme  to  lM>ld  that  the  rule  laid  down  in  Bctimek'* 
case  is  not  applicable  liere  Tbe  true  mle  by  wliich  this  ease  is  to  be  gov- 
erned, we  think,  is  that  laid  down,  in  substance.  In  many  of  the  csoes  cited 
above,  to  wit,  that  where  there  is  nothing  upon  the  face  of  the  paper  in<Kcat» 
ing  that  other  sureties  were  expected  to  become  parties  to  the  instrument*  and 
no  fact  is  brought  to  the  knowledge  of  the  obligee  before  he  accepts  the  instru- 
ment calculated  to  put  him  on  his  guard  iu  respect  to  that  point,  and  to  induce 
him,  m  the  exercise  of  ordinary  and  reasonable  caution  and  prudence,  to  make 
inquiry  before  accepting  iJie  security,  the  fault  cannot  Im  said  to  rest  to  any 
extent  upon  the  obligee,  and  the  failure  to  procure  other  sureties  Is  no- 
defense,** 

Where  negotiations  were  made  for  the  Joint  guaranty  of  a  lease  by  seversl 
persons,  and  afterward,  before  the  sompletion  of  the  contract,  one  of  the  pro- 
poeed  guarantors  withdrew  from  the  proposed  agreement,  and  notified  the 
lessor,  who  thereupon  accepted  the  lease  as  guaranteed  by  the  others,  without 
notifying  tbem  of  the  withdrawal  of  the  proposed  Joint  guarantor,  he  cannot 
enforce  the  guaranty  against  them.  Patter  v.  Orovbeek,  IlL  Sup.  Ct.,  June 
12,1886 

To  same  elb6t»  iSKi^^w- Jfj^^  Co.  r  Drummand,^.  Y.  Bap.  (X^A^OkySS^ 


PHBLF8  V.  SULUVAV* 

(1401laai.  98.) 
Dted — tn  olank — agency  to  JIU  and  detiter. 

A  mortgagee  of  land  executed  an  assignment  of  the  mortgage,  in  blank  as  to 
the  assignee,  and  orally  authorized  his  son  to  find  a  pureliaser,  write  In  his- 
name  as  grantee,  and  deliver  the  assignment.  The  son  did  so,  the  assignee 
not  knowing  that  the  son  was  acting  as  agent  in  any  respect  except  to  deliver 
the  assignment     Held,  that  the  assignment  was  valid.* 

*  To  same  effect.  FUld  v  Stagg  (52  Mo.  584),  14  Am.  Rep.  485,  and  note,  489; 
CampbeU  v.  Smith  (71 N  Y  26),  27  Aul  Rep.  5;  SwartB  v.  Balhu  (47  Iowa,  188),. 
29  Am.  Rep  470;  Contra,  Upton  v.  Archer  (41  Cal.  85),  10  Am.  Rep.  266. 
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TK>BEGLOSIJRE,    The  opinion  atotes  the 
O.  H.  Siwens,  for  demandant 
A  Bancroft,  for  tenant. 

MoBTON,  G.  J-  This  is  a  writ  of  entry  to  forecloee  a  mortgage. 
The  demandant  claims  under  a  mortgage  from  the  tenant  to  Nathan 
P.  Pratt,  and  an  assignment  thereof  by  said  Pratt  It  appeared  at 
the  trial,  that  said  Pratt  executed  and  acknowledged  the  aissign- 
ment  in  blank,  and  orally  authorized  his  son,  when  he  could  find  a 
person  to  purchase  the  mortgage,  to  write  in  the  name  of  such  per- 
son as  the  grantee,  and  to  deliver  the  assignment.  The  son  negotia* 
ted  the  mortgage  to  one  Simonds,  filled  in  his  name  as  grantee,  and 
then  delivered  to  him  the  assignment.  He  afterward  repoitod  what 
he  had  done  to  Nathan  P.  Pratt,  who  replied,  **  It  is  all  right."  The 
only  question  presented  by  the  bill  of  exceptions  is  whether  upon 
these  facts  there  was  a  valid  assignment  to  Simonds. 

The  tenant  contends  that  the  assignment  was  inyalid,  relying 
upon  the  rule  of  the  common  law  that  an  authority  to  an  agent  to 
execute  a  deed  or  other  specialty  must  be  under  seal.  But  we  do  not 
think  the  case  is  governed  by  this  rule.  Where  a  deed  purports  to 
be  executed  by  an  agent,  or  where  the  i)er8on  with  whom  an  agent 
is  dealing  knows  that  he  is  acting  as  agent,  it  may  be  that  such 
person  must  see  to  it  at  his  own  \^t\1  that  the  agent  has  legal  au- 
thority. But  in  this  case  the  assignment  did  not  disclose,  and  Si- 
monds did  not  know  that  the  son  was  acting  as  agent  m  any 
respect  except  to  deliver  the  assignment.  It  is  settled  that  an  au- 
thority to  deliver  a  deed  or  other  specialty  may  be  by  paroL  Parker 
V.  Hilly  8  Mete.  447.  A  deed  takes  effect  from  its  delivery;  and  it 
may  well  be  held  that  the  authority  to  deliver,  which  may  be  oral, 
is  an  authority  to  deliver  the  deed  in  the  condition  in  which  it  is 
when  delivered,  if  there  are  no  circumstances  of  suspicion  to  put 
the  grantee  u]>on  inquiry.  When  a  grantor  signs  and  seals  a  deed, 
leaving  unfilled  blanks,  and  gives  it  to  an  agent  with  authority  to 
fill  the  blanks  and  deliver  it,  if  the  agent  fills  the  blanks  as  author- 
ized, and  delivers  it  to  an  innocent  grantee  without  knowledge,  we 
think  the  grantor  is  estopped  to  deny  that  the  deed  as  delivered  was 
his  deed.  Otherwise  he  may  by  his  voluntary  act  enable  his  agent 
to  commit  a  fraud  upon  an  innocent  party.     Whether  if  the  agent 
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violates  the  instnietions  in 'filling  the  blanks,  the  grantor  would 
not  in  like  manner  be  bonnd,  we  do  not  discuss,  as  it  is  not  involved 
in  this  case.  To  hold  that  such  deeds  M*e  invalid,  because  the  au- 
thority to  fill  the  blanks  is  not  under  seal,  would  tend  to  nusettlo 
titles,  and  would  be  mischievous  in  its  results.  Few  deeds  arc  writ- 
ten by  the  grantors.  Most  are  written  by  scriveners,  and  a  grantee 
to  whom  a  deed  is  delivered  has  no  means  of  determining  whether 
the  body  of  the  deed  was  written  before  or  after  the  signature  was 
affixed.  It  would  be  very  dangerous  to  allow  titles  to  be  defeated  bv 
parol  proof  that  a  deed,  without  suspicion  on  its  face,  duly  signed 
and  sealed  by  the  grantor,  which  he  authorized  to  be  delivered,  was 
in  fact  written  in  some  part  after  he  executed  it,  by  an  agent  having 
only  oral  authority.  We  think  a  person  taking  such  a  deed  in  good 
faith  has  the  right  to  rely  vl\x)i\  it ;  and  that  the  grantor  cannot  be 
permitted  to  aver  that  it  is  not  his  deed.  While  v.  Dnggan,  140 
Mass.  18. 

The  cases  of  Burfis  v.  Lynde^  6  Allen,  305,  and  Basford  v.  Pear- 
S07ij  9  Allen,  38T,  are  distinguishable  from  this  case.  In  BuViis  v. 
LyfuUy  the  deed  had  been  delivered  to  the  grantee  signed  in  blank, 
and  he  himself,  after  the  delivery,  filled  the  blanks.  In  Basford  v. 
Pearson^  a  deed  had  been  signed  by  the  defendant  in  which  the 
name  of  the  grantee  was  left  blank.  The  deed  contained  the  cov- 
enant against  the  claims  of  **  all  persons  claiming  by,  through,  or 
under  us,  but  against  none  others."  The  grantor  gave  it  to  her 
husband  to  bo  delivered.  He  by  parol  authority  from  his  wife,  but 
in  her  absence,  and  with  the  knowledge  of  the  grantee,  inserted  the 
name  of  the  grantee,  and  erased  the  words  which  limited  the  cov- 
enant, so  as  to  make  it  a  general  covenant  of  warranty  against  all 
persons.  He  then  delivered  the  deed.  If  he  had  made  these  material 
alterations  by  parol  authority  from  his  wife,  and  without  the 
knowledge  of  the  grantee,  a  different  question  would  Jiave  been  pre- 
sented, more  nearly  resembling  the  question  before  us. 

Upon  the  facts  presented  in  the  bill  of  exceptions,  we  are  of  opinion 
that  the  assignment  to  Simonds  was  valid  ;  and  therefore  that  the 
ruling  ordering  judgment  for  the  tenant  was  erroneous. 

£xcept%0U9  sustained. 
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Ite  oimer  of  a  bowling-alley  and  pool  -table  procaied  an  inaiiranee  againal  fiva 
on  tbe  same  and  the  other  articles  oaed  in  connection  therewith,  on  the  15tb 
of  liarch,  188ft.  The  policy  was  conditioned  to  be  void  **  if  gun-powder  or 
other  articles  subject  to  legal  restriction  shall  be  Icept  in  quantities  or  man- 
ner different  from  those  allowed  or  prescribed  by  law.  **  At  the  time  the 
poll^  was  issued  he  was  duly  licensed  to  keep  such  alley  and  table,  but  the 
license  expired  on  the  1st  day  of  May,  1888.  He  continued  the  business,  with* 
oot  license,  until  the  last  week  In  June,  1888,  when  he  discontinued  it  A 
loss  by  fire  oeeurred  on  the  6th  August,  1888.  Mdd,  that  be  might  leoover 
the  poU^. 

ACTION  on  a  fire  insnrance  policy.    The  head-note  statei  the 
caae.    The  defendant  had  judgment  below. 

/.  M,  Day  dt  T.  C.  Day^  for  plaintiff. 

M.  WiUiofns  ii  G.  A.  Williams^  for  defendant. 

C.  Allvn,  J.  The  report  does  not  state  the  gronnds  iqwi  whidi 
the  mling  rested,  that  the  plaintiff  was  not  entitled  to  recover. 
The  defendant  in  its  brief ,  relies  on  various  objectioiiSy  which  we 
have  considered. 

[Minor  point  omitted.] 

It  is  then  urged  that  after  the  license  had  expired,  the  plaintiff 
kept  the  insured  property  in  violation  of  law,  from  May  1,  ISSS, 
till  the  last  week  in  June,  1883.  The  policy  was  dated  March  15, 
1883,  and  the  license  then  existing  expired  on  May  1,  1883.  The 
fire  occurred  on  August  6,  1883,  and  it  was  conceded  that  thei*e 
was  no  illegal  use  of  the  property  after  the  last  week  of  the  preced- 
ing June,  at  which  time  the  plaintiff  ascertained  that  his  license 
would  not  be  renewed.  The  defendant  rests  its  objects  on  two 
grounds*  first,  that  the  illegality  and  criminality  of  the  plaintiff's 
act  in  respect  to  the  insured  property  vitiate  the  policy  by  opera- 
tion of  law,  independently  of  any  express  provisions  contained  in 
the  policy ;  and  secondly,  that  under  a  provision  of  the  policy  the 
right  to  recover  is  taken  away.  The  authorities  cited  in  support  of 
the  Hrst  i>roi)osition  do  not  support  it. 
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In  Kell]f  V.  Hatne  Ins.  Cd.,  97  Mass.  288,  the  policy  was  on  in- 
toxicating liquors,  which  at  the  time  of  the  insurance,  and  there- 
after to  the  time  of  the  loss,  were  intended  for  sale  in  violation  of 
law.  The  policy  never  attached.  There  was  never  a  moment  when 
the  liquors  were  not  illegally  kept ;  and  all  that  the  case  decides  is, 
that  goods  so  kept  at  the  time  when  the  policy  issued,  or  at  the 
time  of  the  loss,  cannot  be  the  subject  of  a  valid  insurance. 

In  Johnson  v.  Unmi  his.  Co.,  121  Mass.  555,  the  facts  were 
similar.  The  policy  was  on  billiard  tables,  balls,  cues,  etc.,  kept 
without  a  license  at  the  time  t!ic  policy  was  issued,  as  well  as  at  the 
time  of  the  loss. 

The  ground  of  the  decision  in  both  of  the  above  cases  is  stated  to 
be,  "  that  the  object  of  the  assured  in  obtaining  the  policy  was  to 
make  their  illegal  business  safe  and  profitable,  and  that  the  direct 
and  immediate  purpose  of  the  contract  of  insurance  being  to  pro- 
^ct  and  encourage  an  unlawful  traffic,  the  contract  was  illegal  and 
void,  and  the  policy  never  attached."  The  same  facts  existed  in 
Lawretiee  v.  Natmial  Im.  Co.j  127  Mass.  557,  n. 

In  Cunard  v.  Hyde,  2  El.  &  EL  1,  the  cargo  which  was  the  sub- 
ject of  insurance  was  partly  loaded  on  deck,  in  violation  of  law,  and 
while  in  that  condition  was  totally  lost. 

.  In  the  present  case,  the  plaintiff  had  a  license  at  the  time  when 
the  policy  issued,  and  the  policy  therefore  was  valid  when  obtained. 
If  it  be  assumed,  without  discussion,  that  the  policj  would  cease  to 
be  operative  during  the  time  when  the  property  wus  kept  in  use 
without  a  license,  the  question  remains,  whether  such  temporary 
illegal  use  of  the  property  has  the  effect  to  avoid  the  policy  alto- 
gether, or  merely  to  suspend  it  during  the  continuance  of  such  ille- 
gal use.  There  is  nothing  in  the  case  to  show  that  it  was  found, 
as  a  matter  of  fact,  that  the  plaintiff,  at  the  time  of  taking  out  the 
policy,  intended  to  make  it  cover  any  illcgtd  use  of  the  property. 
He  may  have  expected  to  get  his  license  renewed;  or  failing  in  that, 
he  may  have  intended  to  close  the  place  where  the  property  was  used, 
as  according  to  his  own  testimony,  in  point  of  fact  he  did.  Under 
this  state  of  facts,  we  are  of  opinion,  that  the  tcinpoi:ary  use  of  the 
property  without  a  license,  if  uncontemplated  at  the  time  of  taking 
out  the  policy,  would  not  of  itself,  and  as  matter  of  law,  render  the 
policy  void  during  the  whole  of  tlic  rest  of  the  time  which  it  was  to 
run.  If  there  were  any  sjiecial  or  peculiar  i*easons  why  such  abso- 
lute invalidity  should  be  declared,  they  should  bo  made  to  appear. 
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In  the  abeence  of  snch  reasons,  such  temporaiy  and  uncontemplated 
illegal  use  of  the  property  shonld  not  be  visited  with  so  severe  a  pen- 
alty as  the  absolute  avoidance  of  the  policy.  It  does  not  appear  that 
the  defendant  was  or  could  be  in  any  way  injuriously  affected  thereby, 
lifter  such  illegal  use  had  ceased.  It  has  the  benefit  of  the  tem^x)- 
rary  suspension  of  the  risk,  without  any  i-ebate  of  the  premium 
There  is  no  hardship  to  the  defendant  in  requiring  it  to  show  an  ac- 
tual injury,  or  else  to  avail  itself  of  the  clause  in  the  policy  giving 
the  defendant  a  right  to  cancel  it  upon  notice  and  a  return  of  a 
ratable  proportion  of  the  premium. 

There  is  no  rule  of  law  preventing  the  revival  of  a  policy  of  insur- 
ance after  a  temporary  suspension.  **  The  doctrine  that  the  risk 
may  be  suspended  and  again  revive  without  an  express  provision  for 
the  purpose,  seems  to  be  within  the  strictest  juridical  principles.*' 
1  Phil.  Ins.,  g  975.  Accordingly,  tempoitury  unseaworthiness,  if  the 
ship  has  become  seaworthy  again,  will  not  defeat  the  policy.  1  Phil. 
Ins.,  §  734.  So  as  to  other  stipulations,  as  for  instance,  that  of 
neutral  character  and  conduct  1  PhiL  Ins.,  8  975.  And  in  War- 
ihinglon  v.  Bearse,  12  Allen,  382,  it  was  held,  on  great  consi  dera- 
tion, by  this  court,  that  if  the  assured  in  a  marine  policy  tempora- 
rily parts  with  his  interest  in  the  property  insured,  and  afterward 
buys  it  in  again,  the  policy  will  revive,  if  there  are  no  express  pro- 
visions making  it  void,  and  there  is  no  increase  of  risk.  As  between 
tiie  insurer  and  the  assured,  there  is  no  reason  why  the  former 
should  be  allowed  to  avail  himself  of  a  temporary  illegal  use,  like 
tliat  which  existed  in  the  present  case,  unless  it  can  also  be  shown 
that  the  subsequent  risk  was  thereby  increased,  or  the  position  of 
the  insurer  otherwise  injuriously  affected;  and  as  a  matter  of  gen- 
eral policy,  it  does  not  seem  reasonable  to  impose  upon  the  assured 
Ao  severe  a  consequence  as  the  forfeiture  of  his  policy,  in  addition 
to  the  penalty  of  $100,  which  the  legislatui-c  has  considered  ade- 
quate as  the  maximum  punishment  for  his  offense  against  the  pub- 
lic.    Pub.  Sts.,  Ch.  102,  §  111. 

It  is  further  contended  by  the  defendant,  that  however  it  might 
be  under  the  general  rule  of  law,  the  policy  contained  a  provision 
making  it  void.  In  the  standard  form  of  policy  established  by  the 
legislature,  which  was  used  in  the  present  case,  the  mattera  avoid- 
ing a  policy  are  enumerated.  Omitting  matters  not  here  mate- 
rial, the  provision  is:  **  This  policy  shall  be  void  ♦  ♦  ♦  ♦  if 
the  insnnd  shall  make  any  attempt  to  defraud  the  company,  either 
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before  or  after  the  loss,— or  if  gunpowder  or  other  articles  siibjoet. 
to  legal  restriction  shall  Ijc  kept  m  quantities  or  manner  differeuc 
from  those  allowed  or  prescribed  by  law, —  or  if  camphene,  benzine, 
naphtha  or  other  chemical  oils  or  burning  fluids  shall  be  kept  or  used 
by  the  insured  on  the  premises  insured,  except  that  what  is  known  a^ 
refined  petroleum,  kerosene,  or  coal -oil  may  be  used  for  lighting.*' 

In  this  Commonwealth,  under  the  statutes  for  the  reguUition 
of  trade,  and  providing  for  licenses  and  municipal  regulations  of 
police,  tliere  are  a  great  many  articles  which,  in  a  certui:.  sense, 
may  be  said  to  be  '^subject  to  legal  restriction.^*  Dogs,  fish,  nails, 
commercial  fertilizers,  back:^  and  horses  in  cities,  may  be  referred 
to  as  examples.  It  may  well  be  questioned  whether,  under  the 
maxim  fwsciiur  a  soetis,  the  clause  in  the  policy  above  quoted  ought 
not  to  be  limited  in  its  application  to  other  articles  of  a  character 
similar  to  gunpowder,  the  keeping  of  whicli  may  have  a  natural 
tendency  to  increase  the  risk.  It  would  be  rather  a  strained  con* 
struction  of  this  clause  to  hold  that  a  policy  should  be  yoid  because  tm 
unlicensed  dog  was  kept  upon  the  premises;  and  yet  such  a  dog,  being 
subject  to  legal  restriction,  would  be  kept  in  a  manner  different  from 
that  allowed  by  law.  It  would  not  be  sensible  to  give  to  these  words 
the  bi*oadest  construction  of  which  they  are  susceptible. 

But  irrespectively  of  this  consideration,  it  is  not  the  necessary 
meaning  of  the  word  *^  void,"  as  u^cd  in  policies  of  insurance,  that 
It  shall,  under  all  circumstances,  imply  an  absolute  and  permanent- 
avoidance  of  a  policy  which  has  once  begun  to  run;  but  the  mean- 
ing of  the  word  is  sufficiently  satisfied  by  reading  it  as  void  or 
inoj^erative  for  the  time  being.  In  Phil.  Ins.,  §  975,  it  is  said: 
*^  After  it  [the  policy]  has  begun,  so  that  the  premium  is  become 
due,  it  surely  is  but  equitable  that  a  temporary  non-compliance 
should  have  effect  only  during  its  continuance.  To  carry  it  further 
is  to  inflict  a  i)enalty  upon  the  assured,  and  decree  a  gmtuity  to 
the  insurer,  who  is  thus  permittee  to  retain  the  whole  pi'emium 
when  he  has  merited  but  part  of  it.  A  forfeiture  certainly  ought 
not  to  be  extended  beyond  the  grounds  on  which  it  is  incurred  *  *  * 
And  there  does  not  appear  to  be  any  good  reason  why,  in  the 
absence  of  all  fraud  and  of  all  prejudice  to  the  underwriter,  the 
same  doctrine  should  not  be  applicable  to  express  stipulations  in 
the  natuie  of  warranties,  or  conditions,  unless,  by  the  circumstances 
or  the  express  provisions  of  the  policy,  such  application  is  excluded.'* 
In  acconlancc  with  this  doctrine,  a  provision  in  a  }K)1icy  that  it 
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ikonld  be  Toid,  and  be  surrendered  to  the  directors  of  the  company 
to  be  cancelled,  in  case  of  alienation  of  the  property  by  sale  or 
otherwise,  was  lield  to  mean  that  it  should  be  inoperatiye  for  the 
time  being;  and  tlie  assured,  upon  regaining  title,  after  a  sale  of 
the  property  by  him,  was  held  entitled  to  recover.  Laiie  v.  Maine 
Ins.  Oo.j  18  Me.  44.  So  where  a  policy  provided  that,  ''in  case 
of  any  transfer  or  termination  of  the  interest  of  the  insured,  either 
by  sale  or  otherwise,  without  such  consent  [/.  e.  of  the  company], 
this  policy  shall  from  thenceforth  be  void  and  of  no  effect,"  it  was 
held  that  after  such  sale  the  policy  revived  upon  the  assured 
acquiring  again  the  title,  and  holding  it  at  the  time  of  the  fire. 
Power  V.  Ocean  Ins.  Co.^  19  Ija.  28. 

The  same  rule  of  construction  has  been  applied  to  provisions 
against  other  insurance.  Obenneyer  v.  Globe  Ins.  Co.,  43  Mo.  578; 
New  England  Ins.  Co.  v.  Scheiiler,  38  HI.  166;  Mitchell  v.  Lycom- 
ing his.  Oo.,  51  Penn.  St.  402.  The  court  in  Illinois  has  gone  so 
far  as  to  apply  it  also  to  a  provision  against  an  increase  of  risk, 
which  ceased  before  the  loss.  Schmidt  v.  Peoria  Ins.  Co.^  41  111. 
295;  bis.  Co.  of  North  America  v.  McDowell,  50  IlL  120,  129. 

Without  at  present  going  beyond  what  is  called  for  by  the  cir« 
cumstanoes  of  the  present  case,  we  are  of  opinion,  that  assuming 
the  temporary  use  of  the  property  insured  without  a  license  to 
come  within  the  prohibition  of  the  policy,  in  the  clause  above 
quoted  as  to  gunpowder  or  other  articles  subject  to  legal  restriction, 
yet  that  clause  is  not  to  receive  such  a  construction  as  to  prevent 
the  policy  from  reviving  after  such  temporary  use  has  ceased. 

[Minor  point  omitted.] 

New  trial  gra$iML 
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a40MaM.79.) 
BaOraads—ftigkieninff  horm  by  firing  up  enghke. 

The  plaintiff  was  driving  his  hone  along  a  highway  fmrallel  and  adjacent  to  a 
Tailroad,  and  the  horse  was  frightened  by  smoke  from  the  engine  of  a  train 
coming  in  the  opposite  direction,  and  the  plaintiff  was  injured  in  conse- 
qaence.  The  engine  had  been  necessarily  freshly  fired  up,  which  Increased 
the  smoke.    HM,  that  the  railroad  company  was  not  liable. 
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ACTION  for  personal  injuries.      The  i 
The  defendant  had  judgment  below. 

«71  0.  AbboU  and  O,  0.  Sawyer^  for  plaintilL 

«71  H.  BetUon,  Jr.,  for  defendant. 

W.  Allbk,  J.  As  the  plaintiff  was  driying  his  horse  along  a 
highway  parallel  to  and  adjoining  the  defendant's  railroad,  his 
horse  was  frightened  by  the  smoke  from  the  engine  of  a  train  pass- 
ing on  the  railroad  in  a  direction  opposite  to  that  in  which  the 
plaintiff  was  going,  and  the  plaintiff  was  injured  in  consequence. 
After  the  plaintiff's  evidence  was  all  in,  the  coui*t  ruled  that  there 
was  no  evidence  for  the  jury;  and  the  plaintiff  excepted  to  the  rul- 
ing. The  evidence  is  not  stated  in  the  exceptions,  but  a  full  report 
of  iii  is  annexed  and  referred  to  in  them.  It  does  not  appear  upon 
what  ground  the  ruling  was  placed,  or  what  questions  of  law  were 
intended  to  be  presented.  It  is  not  a  case  where  a  single  question 
of  fact  involving  a  single  proposition  of  law  is  presented  upon  evi- 
dence stated  in  the  exceptions;  but  all  the  testimony  applicable  to 
distinct  questions  of  fact,  and  involving  in  its  application  distinct 
propositions  of  law,  is  sent  to  us  to  examine  and  discover  upon 
what  question  and  for  what  reason  it  was  ruled,  or  may  be  now 
held,  that  the  evidence  was  insufficient  to  prove  the  plaintiPs  case. 
Nearly  the  whole  of  the  bill  of  exceptions  is  taken  up  with  state- 
ments of  what  the  plaintiff  claimed  the  evidence  tended  to  prove. 
No  ruling  was  asked  or  given  in  relation  to  this.  As  the  ruling 
and  exception  are  to  the  sufficiency  of  the  evidence,  the  question  of 
the  sufficiency  of  the  facts  claimed  by  the  plaintiff  to  be  proved  is 
not  before  us.  The  ruling  was,  that  upon  the  whole  evidence  the 
plaintiff  could  not  recover.  We  think  that  the  ruling  was  right, 
because  the  evidence  was  not  sufficient  to  pirove  that -the  defendant 
was  negligent. 

The  defendant  had  a  right  to  run  its  trains  on  its  railroad  adjoin- 
ing the  highway,  and  was  not  responsible  to  travellers  on  the  high- 
way for  the  consequences  of  noise,  vibration,  or  smoke  caused  by 
the  prudent  running  of  its  trains.  Favor  v.  Boston  A  Lowett  Rau- 
road,  114  Mass.  350;  s.  c,  19  Am.  Bep.  364.  The  smoke  which 
frightened  the  plaintiff's  horse  was  occasioned  by  ^'firing  np^  the 
engine, — ^that  is,  mending  the  fire,  or  adding  coal  to  it,-r-the  ordi- 
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nary  effect  of  which  is  to  occasion  the  emission  for  a  short  time  of 
▼ery  bhick,  dense  smoke  from  the  smoke-stack.  The  plaintiff  con- 
tended that  there  wa9  eyidence  that  it  was  practicable  to  run  the 
train  for  the  whole  distance  where  the  railroad  adjoined  the  high- 
way without  firing  np;  and  that  the  act  of  firing  up  on  the  stretch 
of  railroad  adjoining  the  highway  was  unnecessary  for  the  ordinary 
running  of  trains,  and  exposed  travellers  to  an  unnecessary  danger, 
and  was  therefore  negligent,  or  might  be  found  to  be  so  by  a  jury. 
Without  considering  the  proposition  of  law  involved,  we  think  the 
oonrt  below  might  properly  have  ruled  that  there  was  no  evidence 
to  sustain  the  proposition  of  fact.  The  evidence  showed  that  fre- 
quent firing  up  was  necessary  for  the  practicable  running  of  trains. 
The  exceptions  state  that  'Hhe  plaintiff  also  offered  evidence 
which  he  claimed  tended  to  prove  that  an  engine  drawing  a  train 
of  con  oonld  be  run  from  half  a  mile  to  a  mile  without  firiifg  up, 
and  that  if  any  space  of  half  or  three  quarters  of  a  mile  was  known 
in  advance  where  it  was  not  desirable  to  fire  up,  it  was  entirely 
feasible,  and  within  the  power  of  the  engineer  or  fireman,  to  so 
arrange  his*firing8  as  not  to  make  it  necessary  to  fire  up  in  such  a 
space,  and  to  make  such  arrangements  without  interfering  with 
the  working  of  the  engine,  and  that  a  quarter  of  a  minute  or  a  few 
seconds'  difference  in  the  time  of  firing  up  could  make  no  material 
difference  in  the  running  of  the  engine. ''  The  evidence  was  uncon- 
tradicted, that  the  railroad  and  highway  were  adjoining  each  other 
for  more  than  a  mile;  that  it  would  not  be  practicable  to  fire  up 
immediately  before  entering  upon  that  space;  and  that  it  would  be 
necessary,  in  the  ordinary  running  of  trains,  to  fire  up  somewhere 
upon  that  space.  Under  such  circumstances,  the  firing  up  near 
the  highway,  and  the  smoke  occasioned  by  it,  were  ordinary 
incidents  of  running  the  train,  as  much  so  as  the  smoke  when  not 
firing,  or  the  noise  and  vibration  caused  by  the  cars;  and  they 
were  not  of  themselves  evidence  of  negligence. 

The  plaintiff  argues,  that  even  if  it  was  necessary  to  fire  up 
when  running  near  the  highway,  it  was  not  necessary  to  do  so  at 
the  particular  point  where  he  was;  and  that  the  defendant  was 
negligent  in  not  observing  him,  and  avoiding  firing  up  when  it 
would  endanger  him.  There  was  no  evidence  that  the  defendant's 
servants  know  that  the  plaintiff  was  on  the  highway,  but  there 
was  evidence  that  they  would  have  seen  him  if  they  had  been  on 
the  lookout  for  travellers  on  that  part  of  the  highway.    If  it  was 
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their  duty  to  be  on  the  watch  for  persons  on  the  highway,  and  to 
avoid  firing  np  when  near  them,  there  was  evidence  of  negligence. 
The  act  of  firing  up,  like  that  of  sounding  the  whistle  or  blowing 
off  steam,  is  one  necessarily  incident  to  the  mnning  of  trains,  not 
continuous,  but  occasional,  and  so  to  some  extent  capable  of  being 
regulated  in  its  use;  and  it  may  be  negligent  to  do  it  in  places 
where  there  are  likely  to  be  persons  who  may  be  endangered  by  it, 
and  where  its  use  can  be  avoided,  as  at  stations  and  highway 
crossings  and  in  short  portions  of  the  railroad  near  a  highway. 
But  we  think  that  the  right  to  fire  up  an  engine  at  any  particular 
place  must  depend  upon  the  character  of  the  place,  and  not  upon 
whether  a  person  happens  to  be  near  at  the  moment.  If  the 
defendant  had  a  right  to  fire  up  its  engine  somewhere  within  the 
space  where  its  road  adjoins  the  highway,  the  firing  up  there  is 
one  of  the  ordinary  and  necessary  incidents  of  running  the  train, 
against  which  travellers  on  the  highway  must  guard  themselves. 
The  lawfulness  of  the  act  cannot  depend  upon  whether  a  traveller 
happens  to  be  at  such  a  distance  from  the  engine  that  he  will  not 
be  endangered  by  the  smoke  caused  by  it,  or  in  such-  a  position 
that  he  cannot  be  seen  by  the  fireman  or  engineer.  If  it  is  their 
duty  to  see  one  traveller  outside  the  location  of  the  railroad,  it  is 
their  duty  to  see  how  many  travellers  are  there,  and  to  observe  the 
position,  direction  and  speed  of  each,  the  speed  of  the  engine,  the 
state  of  the  atmosphere,  the  direction  and  force  of  the  wind,  the 
character  of  the  coal  used,  and  other  circumstances,  which  may 
determine  whether  all  travellers  are,  and  will  continue  to  be  until 
the  smoke  is  dissipated,  in  such  positions  that  their  horses  will  not 
be  affrighted  by  it.  Being  under  no  obligation  to  watch  for  travellers 
on  the  highway,  the  defendant  could  not  have  been  guilty  of  neg- 
ligenoe  in  not  seeing  and  ayaiding  the  plaintiff. 

Bxcepii4m$  pfmrruML 
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WUl  ^  tuUd  remainder* 

A  will  profided;  **  At  the  decease  of  my  wife,  all  mj  estate,  nal  aad  peiMoal, 
shall  go  to  and  be  equally  div^ided  among  my  childien,  the  issue  of  4 
deceased  child  standing  in  the  place  of  a  parent.  **  Held,  a  vested  remainder. 

BILL  for  the  construction  of  a  will.  Previous  to  the  clause 
quoted  m  the  head-note,  the  will  provided:  ''I  give  to  my 
wife,  Uary  R  Oibbens,  the  use  of  all  my  household  furniture, 
plate,  pictures,  books,  and  utensils;  also  all  the  family  stores, 
which  shall  be  in  the  house  at  the  time  of  my  decease,  and  destined 
for  family  maintenance.  All  such  articles  as  are  not  consumed  in 
the  use,  and  shall  remain  in  existence  at  my  wife's  marriage  or 
decease,  shall  then  go  to  my  children,  they  to  share  the  same 
equally. '' 

A.  D.  Umier,  for  the  children  of  the  first  marriage. 

B.  H.  Bennett,  for  the  children  of  the  second  marriage. 

0.  Allsit,  J.  The  only  clause  of  the  will  under  which  any  ques- 
tion arises  is  the  following:  ^*  At  the  decease  of  my  wife,  all  my 
estate,  real  and  personal,  shall  go  to  and  be  equally  divided  among 
my  children  the  issue  of  a  deceased  child  standing  in  the  place  of 
the  parent."  Other  portions  of  the  will  are  referred  to  merely  as 
they  may  aid  in  showing  the  intention  of  the  testator  in  using  the 
above  language. 

While  the  meaning  of  the  testator  is  certainly  open  to  some  doubt, 
which  has  been  shown  with  much  ingenuity  and  force  in  the  argu- 
ment, we  are  of  the  opinion,  on  the  whole,  that  the  case  falls  within 
the  general  rule,  that  a  vested  remainder  will  be  held  to  have  been 
intended,  in  the  case  of  a  devise  to  the  testator's  children,  unless 
there  is  something  sufBcient  to  show  the  contrary.  There  are  no 
words  of  contingency  as  to  the  children  who  shall  take.  The  devise 
18  general,  to  the  testator's  children,  the  issue  of  a  deceased  child 
standing  in  the  place  of  the  parent.  The  will  does  not  say  that 
the  interest  of  any  one  of  them  shall  cease  in  case  of  his  or 
her  death.    In  the  devise,  the  meaning  of  which  is  immediately 
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under  consideration,  the  testator  does  not  even  insert  the  word 
**  then  ;"  that  is,  that  '*  the  estate  shall  then  go  to  and  be 
equally  divided  among  my  children/'  This  word  is  only  nsed  in 
the  earlier  clause,  providing  that  snch  articles  of  furniture,  and 
other  specific  articles,  as  are  not  consumed  in  the  use,  and 
shall  remain  in  existence  at  his  wife's  man*iage  or  death,  shall  then 
go  to  his  children.  But  in  all  the  cases  referred  to  in  the  argument 
where  stress  was  laid  upon  such  a  use  of  the  word  "  then,"  as  show- 
ing that  the  remainder  was  to  be  held  contingent  rather  than  vested, 
it  was  accompanied  with  wordsof  survivorship;  as  in  Olney  v.  ffuH^ 
21  Pick.  811,  where  the  words  were,  *'  should  my  wife  marry  or  die, 
the  land  then  shall  be  equally  divided  among  my  surviving  sons;"  in 
I%cmpson  y.  Ludingion,  104  Mass.  193,  where  the  remainder  was 
given '' to  such  of  my  children  as  shall  then  be  living;"  and  in 
Smith  y.  RicBy  130  Mass.  441.  The  argument  from  the  use  of  the 
word  ^then"  in  the  earlier  clause  does  not  materially  aid  in  the 
oonsidsration  of  the  meaning  of  the  clause  immediately  to  be  detei^ 
mined,  and  it  is  certainly  open  to  much  doubt  whether  the  earlier 
dause  would  not  bear  the  same  meaning  if  the  word  ''  then  "  were 
omitted.  In  Deimy  v.  KetteUy  135  MassJ  138,  the  word  **  then  " 
was  not  inserted,  but  the  words  were,  **  all  the  residue  of  said  trust 
fund  in  equal  portions,  to  my  surviving  nephews  and  nieces."  These 
being  plain  words  of  survivorship,  the  only  question  was  to  what 
period  of  time  they  should  be  referred;  and  it  was  held,  in  yiew  of 
all  the  phraseology  of  the  will,  that  they  should  be  referred  to  the 
period  of  distribution.  That  decision  throws  no  light  upon  the 
present  case,  which  falls  rather  within  the  rules  favoring  yested  re- 
mainders as  declared  in  Blanchard  v.  Blanehardy  1  Allen,  223,  and 
Abbott  V.  Bradstreet,  3  Allen,  587. 

An  argument  in  fa^or  of  contingency  is  drawn  from  the  use  of 
the  words,  '^  the  issue  of  a  deceased  child  standing  in  the  place  of 
the  parent."  It  is  urged  that  such  issue,  if  there  were  any,  would 
take  at  all  events;  that  the  parent  could  not  have  disposed  of  his 
or  her  share,  to  their  exclusion;  and  that  therefore  the  interest  of 
the  parent  was  not  an  absolute  yested  one.  It  is  contended,  on  the 
other  hand,  that  the  interest  of  Harriet  was  a  vested  remainder,  sub- 
ject only  to  be  divested  by  her  death  in  the  life-time  of  her  mother, 
leaving  issue.  It  is  true  that  there  may  be  such  a  thing  as  a  vested 
interest  which  is  determinable  upon  the  happening  of  a  contingency. 
Blanchard  v.  Blanchard,  ubi  supra.    But  in  the  present  case  we  dd 


JUNE  TERM,  1886.  455 


Qlbbens  y.  Qlbbens. 


not  find  it  neoeasary  to  consider  whether  Hamet's  interest  waa 
liable  to  be  divested  by  the  birth  and  sunriyorship  of  issue,  or  not. 
It  is  quite  as  natural  and  probable  to  infer  that  the  words  above 
quoted  were  used  for  the  purpose  of  showing  clearly  that  the  testa- 
tor did  not  intend  the  devise  to  lapse,  in  the  case  of  the  death  of 
one  of  his  children,  leaving  issue.  Words  to  the  efFect  that  the 
issue  of  the  deceased  children  shall  take  by  right  of  representation 
are  not  uncommon  in  wills,  when  strictly  speaking  they  are  entirely 
unnecessary;  and  the  use  of  so  familiar  and  common  an  expression 
does  not  carry  with  it  a  strong  inference  that  the  testator  thereby 
designed  to  express  some  peculiar  intention  with  reference  to  the 
vesting  or  contingency  of  the  interest  devised.  Pike  v.  Stephenson, 
99  Mass.  188.  Darling  v.  Blanchard,  109  Mass.  176;  McArthur\\ 
Scott,  118  IT.  &  340,  381;  1  Jarm.  Wills  (5th  ed.  by  Bigelow),  870. 

It  is  further  contended  that  inasmuch  as  the  gift  in  the  will  em- 
braces personal  as  well  as  real  estate,  it  ought  more  I'eadily  to  be 
inferred  that  the  testator  intended  that  his  children  should  take  only 
a'  contingent  interest,  and  some  of  the  earlier  Massachusetts  cases 
countenance  this  view.  Dinghy  v.  Dinghy,  5  Mass.  535;  Denny  v. 
Attm,  1  Pick.  147;  Emerson  y.  Cutler,  14  Pick.  108,  U5;  Rich  v. 
Waters,  22  Pick.  563.  In  later  cases  however  the  above  decisions 
have  been  overruled  or  questioned;  see  Wright  v.  Shaw,  5  Cusli.  56, 
60;  AMott  V.  Bradstrest,  3  Allen,  590;  Bowditch  v.  Andrew,  8 
Allen,  339,  342;  and  gifts  over  the  real  and  personal  property,  at 
the  expiration  of  widowhood,  to  the  testator's  children,  have  usually 
been  held  to  convey  a  present  vested  interest  to  the  children. 

On  the  whole,  looking  at  all  parts  of  the  will,  considering  the 
repetition,  in  a  later  portion,  of  substantially  the  same  idea  in  dif- 
ferent phraseology,  in  view  of  the  entire  absence,  in  either  of  these 
provisions,  of  any  words  of  contingency,  such  as  ''  my  children  then 
surviving,"  and  of  the  fact  that  nothing  was  wanting  to  put  the 
children  in  full  possession  except  the  mere  efflux  of  time,  regarding 
also  the  provision,  that  in  case  of  remannage  of  the  testator's  wife, 
the  balk  of  the  income  of  both  real  and  personal  estate  was  at  once 
to  go  to  his  children,  we  are  brought  to  the  conclusion  that  the 
children  took  vested  interests;  and  that  the  share  of  Harriet  L. 
Oibbens  passed  by  her  will.  See  also  Poor  v.  Gonsidine,  6  Wall. 
458;  MeAr^kur  v.  Scott,  113  U.  S.  375;  Parker  v.  Converse,  fk 
Gray,  886. 

Decree  accordingly. 
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(140  M«M.  lit.) 

Mtriffrnge — reearfUmff^pHorUif. 

The  owner  of  land  mortgmged  It  to  A.,  and  afterward  to  B..  who  knew  of  the 

earlier  mortgage,  but  recorded  his  own  mortgage  first.  After  both  mort- 
gages were  recorded,  6.  assigned  hia  mortgage  to  C.»  who  had  no  actual  no- 
tice of  the  mortgage  to  A      SM,  that  C.  had  procedence 

WRIT  of  entry.     The  opinion  states  the  oase.     The  plaintiff 
had  judgment  below. 

P.  H,  Coaney,  for  demandant. 
E.  S,  Mansfield,  for  tenant. 

Morton,  C.  J.    This  is  a  writ  of  entry.     Both  parties  deriT« 

their  title  from  one  HalL  On  Aagust  8,  1872,  Hall  mortgaged  the 
land  to  the  demandant  On  September  7,  1875,  Hall  mortgaged 
the  land  to  one  Clark,  who  had  notice  of  the  earlier  mortgage.  The 
mortgage  to  Clark  was  recorded  on  January  31,  1876.  The  mort- 
gage to  the  demandant  was  recorded  on  September  8,  1876.  On 
October  4,  1881,  Clark  assigned  his  mortgage  to  the  tenant,  who 
had  no  actual  notice  of  the  mortgage  to  the  demandant.  The  ques- 
tion is  which  of  these  titles  has  priority. 

The  same  question  was  directly  raised  and  adjudicated  in  the  two 
cases  of  Connecticut  v.  Braduhy  14  Mass.  296,  and  TruU  v.  Bigelow, 
16  Mass.  506.  These  adjudications  establish  a  rule  of  property  which 
ought  not  to  be  unsettled,  except  for  the  strongest  reasons. 

It  is  true,  that  in  the  later  case  of  Flyni  v.  Ariwld,  2  Mete.  619, 
Chief  Justice  Shaw  expresses  his  indiyidual  opinion  against  the 
soundness  of  these  decisions ;  but  in  that  case  the  judgment  of  the 
court  was  distinctly  put  upon  another  ground^  and  his  remarks  can 
only  be  considered  in  the  light  of  dtcta,  and  not  as  overruling  th^ 
earlier  adjudications. 

Upon  careful  consideration,  the  reasons  upon  which  the  earlier 
cases  were  decided  seem  to  us  the  moi*e  satisfactory,  because  they 
best  follow  the  spirit  of  our  registry  laws  and  the  practice  of  the  pro- 
fession under  them.     The  earliest  registry  laws  proTided  that  no 
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eonyejance  of  land  shall  be  good  and  effectual  in  law  **  against  any 
other  peraoQ  or  persons  but  the  grantor  or  grantors,  and  their  heirs 
onljy  unless  the  deed  or  deeds  thereof  be  acknowledged  and  recorded 
in  manner  aforesaid.'^    Stat  1783,  ch.  37,  §  4. 

Under  this  statute,  the  court  at  an  early  period  held  that  the  re- 
cording was  designed  to  take  the  place  of  the  notorious  act  of  livery 
of  seisin;  and  that  though  by  the  first  deed  the  title  passed  out  of 
the  grantor,  as  against  himself,  yet  he  could,  if  such  deed  was  not 
recorded,  convey  a  good  title  to  an  innocent  purchaser  who  received 
and  recorded  his  deed.  But  the  court  also  held  that  a  prior  unre- 
corded deed  would  be  valid  against  a  second  purchaser  who  took  h»s 
deed  with  a  knowledge  of  the  prior  deed,  thus  engrafting  an  excep- 
tion upon  the  statute.  Reading  of  Judge  Trowbridge,  3  Mass. 
575.     Marshall  v.  Fisk,  6  Mass.  24. 

Tliis  exception  was  adopted  on  the  ground  that  it  was  fraud  in  the 
aecond  grantee  to  take  a  deed,  if  he  had  knowledge  of  the  prior 
deed.  As  Chief  Justice  Shaw  forcibly  says  in  Lawrence  v.  Siraiion, 
6  Cush.  163,  the  rule  is  '^  put  nptm  the  giound,  that  a  party  with 
such  notice  could  not  take  a  deed  without  fraud,  the  objection  was 
not  to  the  nature  of  the  conveyance,  but  to  the  honesty  of  the 
taker;  and  therefore  if  the  estate  had  passed  through  such  taker 
to  a  bona  fide  purchaser,  without  fraud,  the  conveyance  was  held 
vJid." 

This  exception  by  judicial  exposition  was  afterward  engrafted 
upon  the  statutes,  and  somewhat  extended,  by  the  legislature.  Rev. 
State.,  ch.  59,  §  28;  Gen.  State.,  ch.  89,  §  3;  Pub.  State.,  ch.  L20,  §  4. 
It  is  to  be  observed  that  in  each  of  these  revisions  it  is  provided 
that  an  unrecorded  prior  deed  is  not  valid  against  any  persons  ex- 
cept the  grantor,  his  heirs  and  devisees,  *'and  persons  having  ac* 
tual  notice  "  of  it.  The  reason  why  the  statute  requires  actual  no- 
tice to  a  second  purchaser,  in  order  to  defeat  his  title,  is  apparent. 
Ite  purpose  is  that  his  title  shall  not  prevail  against  the  prior  deed, 
if  he  has  been  guilty  of  a  fraud  upon  the  first  grantee;  and  he  could 
not  be  guilty  of  such  fraud,  unless  he  had  actual  notice  of  the  first 
deed. 

Now  m  the  case  before  us,  it  is  found  as  a  fact  that  the  tenant  had 
no  actual  knowledge  of  the  prior  mortgage  to  the  demandant  at  the 
time  he  took  his  assignment  from  Clark  ;  but  it  is  contended  that 
he  had  constructive  notice,  because  the  demandant's  mortgage  was 
recorded  before  such  assignment. 
Vol.  LIV  —  58 
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It  was  held  in  ConnectictU  v.  Bradishy  obi  supra,  tliat  such  rec- 
ord was  eyidenoe  of  actual  notice,  but  was  not  of  itself  enough  to 
show  actual  notioe,  and  to  charge  the  assignee  of  the  second  deed 
with  a  fraud  upon  the  holder  of  the  first  unrecorded  deed.  This 
seems  to  us  to  accord  with  the  spirit  of  our  registry  laws,  and 
with  the  uniform  understanding  of  and  practice  under  them  by  the 
profession. 

These  laws  not  only  provide  that  deeds  must  be  recorded,  but  thej 
also  prescribe  the  method  in  which  the  records  shall  be  kept  and 
indexes  prepared  for  public  inspection  and  examination.  Pub.  Stats., 
ch.  24,  g§  14-  26.  There  are  indexes  of  grantors  and  grantees,  so  tlyit 
in  searching  a  title,  the  examiner  is  obliged  to  run  down  the  list  of 
grantors,  or  run  backward  through  the  list  of  grantees.  If  he  can 
start  with  an  owner  who  is  known  to  have  a  good  title,  as  in  the 
case  at  bar,  he  could  start  with  Hall,  he  is  obliged  to  run  through 
the  index  of  grantors  until  he  finds  a  conveyance  by  the  owner  of 
the  land  in  question.  After  such  conveyance  the  former  owner  be- 
comes a  stranger  to  the  title,  and  the  examiner  must  follow  down 
the  name  of  the  new  owner  to  see  if  he  has  conveyed  the  land,  andt 
so  on.  It  would  be  a  hardship  to  require  the  examiner  to  follow  in 
the  indexes  of  grantors  the  names  of  every  peraon,  who  at  any  time, 
through  perhaps  a  long  chain  of  title,  was  the  owner  of  the  land. 

We  do  not  think  this  is  the  practical  construction  which  lawyers 
and  conveyancers  have  given  to  our  registry  laws.  The  inconven- 
iences of  such  a  construction  would  be  much  greater  than  would 
be  the  inconvenience  of  requiring  a  person,  who  has  neglected  to  re- 
cord his  pnor  deed  for  a  time,  to  record  it,  and  to  bring  a  bill  in 
equity  to  set  aside  the  subsequent  deed,  if  it  was  taken  in  fraud  of 
his  rights. 

The  better  rule,  and  the  one  the  least  likely  to  create  confusion 
of  titles,  seems  to  us  to  be,  that  if  a  purchaser,  upon  examining  the 
registry,  find  a  conveyance  from  the  owner  of  the  land  to  his  gran- 
tor, which  gives  him  a  perfect  record  title  completed  by  what  the 
law,  at  the  time  it  is  recorded,  regards  va  equivalent  to  a  livery  of 
seisin,  he  is  entitled  to  rely  upon  such  record  title,  and  is  not  obliged 
to  search  the  records  afterward,  in  order  to  see  if  there  has  been  any 
prior  unrecorded  deed  of  the  original  owner. 

This  rule  of  property,  established  by  the  early  case  of  Vonn^ticui 
V.  Bradtsh,  ought  not  to  be  departed  from,  unless  conclusive 
sons  therefor  can  be  shown. 
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We  are  iJierefore  of  the  opinion^  that  in  the  caae  at  bar  the  ten- 
ant has  the  better  title;  and  aooording  to  the  terms  of  the  report^ 
ike  imdkt  ocdared  for  the  demandant  mnst  be  set  aside,  and  a 

Jfigw  trial  granUd. 


Tavtt.  FmxB. 

(MO  Man.  ML) 
AM— SMNMnl  qfemm§d  am 

naplalatUrs  eomisal  may  not  eoniinimt  to  the  Jaiy  upon  the  dlaerepaiMj  ba> 
tireeii  iha  ofiginal  and  the  amended  answer  and  argue  thenf ram  that  the 
defense  Is  fietitioiia. 

ACTION  against  sheriff.    The  opinion  states  the  ease.    The 
plaintiff  had  judgment  below. 

T.  O.  KmU,  for  phuntiff. 
W.  A.  Oihf  for  defendant 

TiKwm,  J.  The  case  at  bar  is  an  action  against  the  ezeontrix 
of  thehite  sheriff  of  Middlesex  for  the  neglect  and  default  of  one  of 
his  deputies.  The  declaration  alleges  that  a  writ  was  placed  in 
the  hands  of  the  deputy  for  seryice,  which  was  in  favor  of  the  plain- 
tiff and  against  one  Travis,  on  which  he  was  directed  to  attach  prop- 
erty or  take  a  sufficient  bond;  that  Travis  had  in  his  possession 
enough  personal  property  subject  to  attachment  to  have  secured  the 
daim  of  the  plaintiff;  and  that  by  the  neglect  of  the  officer  to 
make  a  substantial  attachment  the  plaintiff  lost  his  debt 

As  we  are  of  the  opinion  that  the  exception  which  relates  to  the 
conduct  of  the  case  before  the  jury  must  be  sustained,  and  thus 
there  must  be  a  new  trial,  we  have  not  deemed  it  desirable  to  con- 
sider the  other  exceptions,  as  it  is  not  probable  that  they  will  be 
again  presented  in  the  same  form  in  which  they  are  now  offered. 

The  defendant's  original  answer  denied  the  allegations  of  the 
plaintiff's  declaration.  Before  the  trial,  she  filed  uu  additional 
answer,  setting  up  an  attachment  under  a  special  order  issued  while 
the  action  was  pending;  alleging  that  all  the  property  of  Travis 
which  oould  have  been  attached  ou  the  original  writ  had  been 


460  MASSACHUSETTS, 


Taft  y.  Flake. 


attached  thereon,  and  retained  until  such  attachment  was  dis- 
solved by  operation  of  law. 

At  the  trial  the  defendant  sought  to  prove  that  the  instructidiiB 
given  to  the  deputy,  which  were  indorsed  on  the  writ,  were  super- 
seded and  waived.  Being  met  by  the  objection  that  this  defense 
was  not  open  under  the  answer  as  it  then  stood,  she  was  permitted 
to  file  an  amendment  thereto^  setting  forth  this  allegation.  The 
instructions  to  the  jury  required  them  to  find  for  the  defendant,  if 
this  allegation  was  proved;  and  the  verdict  for  the  plaintiff  neces- 
sarily disposes  of  this  contention.  The  correctness  of  this  instruc- 
tion is  not  questioned. 

The  plaintiff's  counsel,  in  closing,  argued  that  the  filing  of  this 
amendment  during  the  trial  showed  that  the  defense  so  pleaded 
was  a  '^put  up"  defense,  not  relied  on  when  the  original  answer 
was  filed;  that  its  filing  during  the  trial  should  ''be  taken  into 
iuscount;  that  not  one  word  was  said  about  all  this  in  the  origilud 
answer;  **  that  the  fact  that  this  defense  was  not  set  up  ''  until  the 
trial  was  partly  through,  was  to  be  considered,''  with  other  arguments 
of  a  similar  nature. 

While  this  argument  was  being  made,  the  defendant's  counsel 
privately  called  the  attention  of  the  presiding  judge  thereto,  who 
declined  to  interrupt  the  plaintiff's  counsel.  At  the  close  of  the 
argument,  the  defendant  formally  called  the  attention  of  the  judge 
thereto,  and  requested  an  instruction,  which  was  refused,  that  the 
fact  that  the  defendant  amended  her  pleadings  during  the  trial, 
setting  up  an  additional  or  more  specific  defense,  was  not  a  subject 
of  comment,  and  that  **  the  fact  of  such  amendment  should  not 
influence  or  affect  their  judgment  upon  the  fact  of  the  case."  To 
this  instruction  the  defendant  was  entitled  in  substance.  The 
answer  is  the  statement  of  his  case  by  a  party.  It  is  not  to  be 
deemed  evidence  on  the  trial,  but  consists  of  ''allegations  only 
whereby  the  party  making  them  is  bound."  Pub.  Stat.,  ch. 
167,  §  75. 

The  plaintiff  concedes  that  the  contents  of  an  answer  are  not  the 
subject  of  comment;  but  contends  that  tlie  fact  of  its  filing  maybe. 
This  is  to  draw  too  nice  a  distinction.  The  fact  of  its  filing  was 
perfectly  unimportant  in  the  case  at  bar.  except  as  connected  with 
the  contents  of  the  amended  answer.  In  PhiUips  v.  Smithy  110 
Mass.  61,  the  original  declaration  was  read  and  commented  on  as 
evidence  contradictory  of  the  plaintiff's  testimony,  and  of  the  addi- 
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tional  declaration  on  which  the  plaintiff  finally  sought  to  recover; 
Hiid  it  was  held  that  this  was  irregular.  The  case  at  bar  does  not 
iliffer  in  substance.  The  plaintiff  here,  by  means  of  the  answer  first 
filed  and  that  subsequently  relied  on,  endeavored  to  show  that  the 
amended  answer  was  a  **  put  up  *'  defense.  The  force  of  this  argu. 
ment  depended  upon  a  comparison  of  the  evidence  afforded  by  the 
two  answers. 

It  would  be  a  serious  embarrassment  to  that  liberal  amendment 
of  pleadings  contemplated  by  our  statutes,  if  a  party  availing  him- 
self of  the  leave  in  this  respect  granted  by  the  court  could  only  do 
80  by  sm)jecting  himself  to  the  imputation  that  his  new  form  of 
statement,  by  its  difference  from  that  previously  made,  showed  that 
he  presented  a  simulated  case.  When  the  plaintiff  objected  to  the 
evidence  offered  by  the  defendant,  it  was  the  right  of  the  latter  to 
apply  to  the  court  for  leave  to  amend  her  answer,  without  invoking 
a  ruling  upon  the  question  thus  raised,  and  without  subjecting  her- 
self to  any  imputation  by  reason  that  she  had  not  before  set  forth 
the  allegations  made  in  the  amendment 

The  original  statement  of  a  party's  case  is  often  hurriedly  pre- 
pared, with  imperfect  information  of  the  facts,  and  sometimes  under 
misapprehension  of  the  law.  New  facts  are  revealed  at  the  trial, 
and  new  views  of  the  law  applicable  to  them  are  suggested.  It 
would  be  nnjust,  if  in  a  closing  argument  the  counsel  could  be 
allowed  to  compare  the  answer  originally  made  with  that  finally 
relied  on,  without  an  investigation  of  all  the  circumstances  under 
which  the  original  answer  was  made.  Yet  such  an  investigation 
would  be  obviously  impossible.  To  permit  counsel  thus  to  com* 
ment  after  the  evidence  has  been  concluded,  and  when  no  oppor- 
tunity for  explanation  remained,  or  indeed  could  ever  be  given, 
would  often  cause  an  entirely  different  effect  to  be  attributed  to 
the  legal  statements  of  a  defense  from  that  which  they  should 
property  bear. 

The  plaintiff  urges  that  the  defendant's  counsel  had  no  right  to 
remain  silent  during  his  address  to  the  jury,  and  that  it  was  his 
duty  then  to  have  interposed.  To  have  interrupted  the  plaintiff's 
connsel  while  making  his  argument  was  only  to  provoke  alterca- 
tion, especially  after  the  defendant's  counsel  had  satisfied  himself 
that  he  would  not  be  sustained  by  the  court  To  the  refusal  of  the 
conrt  then  to  interrupt  the  counsel  the  defendant  has  alleged  no 
exception,  and  as  the  matter  was  not  then  oronght  to  the  attention 
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of  the  opposing  counsel,  perhaps  could  not  have  so  done.  Bnt 
when,  at  the  close  of  the  argument,  the  matter  was  brought  to  the 
attention  of  the  court  in  the  presence  of  the  counsel,  the  defendant 
was  entitled,  in  substance,  to  the  request  made,  unless  at  least  the 
plaintiff's  counsel  then  formally  withdrew  the  comments  made  bj 
comparison  of  the  two  answers,  and  disavowed  any  intention  to  ask 
«  verdict  by  reason  of  them. 

JBxctpiiaHi  su&iainid. 


\ 
Hastikos  r.  LorwoT. 


(140Maas.aBU 
Omtraei  *-  to  reduce  rent  —  eansidsraUML 

Ad  ezeeated  oral  agreement  bj  a  lessee  with  his  lessor  to  take  a  partner  la 
his  business  for  three  years,  and  borrow  money  and  put  into  the  bosineiis, 
provided  the  lessor  would  reduce  the  rent  already  reserved,  forms  a  good 
consideration  for  the  lessor's  promise  to  reduce  the  rent. 

ACTION  for  balance  of  rent.    The  head-note  and  the  last  para- 
graph of  the  opinion  show  the  case.    The  platntifl  had  judg- 
ment below. 

0.  A.  Torrey  and  T.  F.  NtUier^  for  defendant 

A.  JS.  Pillsiury,  for  plaintiffs. 

0.  Allbn,  J.  While  i*ecognizing  and  giving  effect  to  the  rule  of 
law,  that  a  creditor  cannot  bind  himself  by  a  simple  agreement  to 
accept  a  smaller  sum  in  lieu  of  an  ascertained  existing  debt  of  a 
larger  amount,  because  such  agreement  is  without  consideration, 
courts  have  nevertheless  often  declared  that  the  rule  is  not  to  be 
extended  beyond  its  precise  import,  and  especially  if  a  considera- 
tion for  such  agreement  is  found  to  exist,  of  which  the  law  can 
take  notice,  that  coui*ts  will  not  inquire  into  its  adequacy.  Lang- 
don  V.  Langdon,  4  Qray,  186;  Brooks  v.  While,  2  Mete.  283;  Sini' 
mons  V.  Almy,  103  Mass.  33.  The  question  what  will  constitute  a 
sufficient  consideration  for  such  agreement  has  been  discussed  in 
many  cases.  See  Fitch  v.  Suiion,  5  East,  230;  Brooks  v.  White, 
udi  supra;  Perkins  v.  Loektoood,  100  Mass.  349;  TVain  v.  Oold,  f 
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Pick.  380;   Warren  v.  Skinmr,  20  Conn.  559;  Mete.  Coni.  192;  1 
Smith  Lead.  Cas.  (8th  Am.  ed.)  644. 

It  is  also  now  well  settled,  that  ordinarily  a  written  contract, 
before  breach,  may  be  varied  by  a  subsequent  oral  agreement,  made 
on  a  sufficient  consideration,  as  to  the  terms  of  it  which  are  to  be 
observed  in  the  future.  Such  a  subsequent  oral  agreement  may 
enlarge  the  time  of  performance,  or  may  vary  any  other  terms  of 
ihe  contract,  or  may  waive  and  discharge  it  altogether.  Oummings 
V.  Arnold,  3  Mete.  486, 489;  Holmes  y.  Doafie,  9  Cush.135;  Goodrich 
y.  Longley,  4  Gray,  379,  383;  Emery  v.  Boston  Ins.  Co.,  138  Mass. 
898;  Ross  v.  Nngeni,  5  B.  &  Ad.  58. 

This  rule  in  Massachusetts  has  been  held  applicable  to  a  case 
where  the  original  contract  fell  within  the  operation  of  the  statute 
of  frauds.  Otimmings  v.  Arnold,  ubi  supra;  Stearns  v.  Hall,  9 
Gush.  31.  But  in  the  present  case  there  is  no  question  under  the 
statute  of  frauds.  In  reference  to  contracts  under  seal,  it  was  for- 
merly held,  especially  in  England,  that  they  could  not  be  thus 
varied.  But  in  the  United  States  the  tendency  of  judicial  decision 
has  been  te  apply  the  same  rule  in  this  respect  to  sealed  instru- 
mente  as  te  simple  contracts.  In  Munroe  v.  Perkins,  9  Pick.  298; 
8.  c,  20  Am.  Dec.  475,  the  plaintiff,  by  an  instrument  under  seal, 
agreed  te  erect  a  building  at  a  fixed  price,  which  was  not  an  ade- 
qoate  compensation^  and  having  done  part  of  the  work,  refused  to 
proceed;  but  upon  a  parol  promise  by  the  defendant  that  he  should 
be  paid  for  his  labor  and  materials,  and  should  not  suffer,  he  went 
on  and  finished  the  building,  and  it  was  held  that  he  was  entitletl 
to  recover  in  assumpsit  upon  the  parol  promise.  The  court  says: 
''The  parol  promise,  it  is  contended,  was  without  consideration. 
This  depends  entirely  on  Che  question^  whether  the  first  contract 
was  waived.  The  plaintiff  having  refused  to  perform  that  contract, 
as  he.  might  doy  subjecting  himself  te  such  damages  as  the  other 
parties  might  show  they  were  entitled  to  recover,  he  afterward 
went  on  npon  the  faith  of  the  new  promise  and  finished  the  work. 
This  was  a  sufficient  consideration."  In  Mill  Dam  Founder y  v. 
Howy,  21  Pick.  4179  it  was  held  that  the  time  of  performance  of  a 
sealed  agreement  to  make  certain  plane-irons  within  one  year  miglit 
be  extended  by  a  new  agreement  afterward  entered  into  between 
ihe  parties,  not  under  seal,  but  upon  a  sufficient  consideration.  In 
Blasdai  V.  Sofither,  6  Gray,  129,  151,  it  was  said  by  Chief  Justice 
Shaw,  in  general  terms,  ''  We  suppose  there  is  no  doubt  that  a 
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ralicl  oral  contract  may  be  made  n|)Oii  the  basis  of  a  pre-existing 
contract,  either  by  specialty  or  by  an  unsealed  written  instrument, 
modifying,  changing  and  altering  Che  terms  of  the  written  agree- 
ment'' See  also  Barkm-  t.  Troy  <&  Rutland  Railroad,  27  Vt  766; 
Latorenee  r.  Davey,  28  Vt  264;  Fleming  ▼.  Oilberi,  3  Johns.  528; 
Langworthy  v.  Smith,  2  Wend.  587;  8.  c,  20  Am.  Dec.  652;  Latti- 
mare  ▼•  Hareen,  14  Johns.  830;  Stryker  y.  VanderbiU,  1  Dutch.  482; 
MeOrann  v.  North  Lebanon  Railroad,  29  Penn.  St  82;  Oooke  y. 
Murphy,  70  111.  96;  1  Smith  Lead.  Oas.  (8th  Am.  ed.)  666. 

In  the  present  case  we  are  of  opinion  that  it  was  legally  compe- 
tent for  the  defendant  to  proye,  as  a  defense  to  the  plaintifPa 
action  for  the  rent,  that  after  the  deliyery  of  the  lesise  the  plain- 
tiffs, for  a  good  consideration,  entered  into  an  oral  agreement  that 
for  the  future  the  rent  should  be  reduced;  and  that  the  defendant^a 
testimony,  and  his  offer  of  proof,  in  respect  to  the  plaintiffs'  allegeil 
agreement  in  the  fall  of  1877,  were  sufficient,  if  belieyed,  to  war- 
rant the  jury  in  finding  that  the  plaintiffs  were  not  entitled  to 
recoyer  the  amount  so  agreed  to  be  abated.  Agreeing  to  take  in  a 
partner  for  the  ensuing  three  years,  and  to  borrow  the  sum  of 
$40,000  and  put  the  same  into  the  business,  provided  the  rent 
should  be  reduced,  and  actually  fulfilling  that  agreement  in  conse- 
quence of  the  plaintiff's  promise  to  reduce  the  rent,  and  continuing 
the  business  under  these  circumstances  for  three  years,  constituted 
a  change  of  position  on  the  part  of  the  defendant,  which  might  be 
of  advantage  to  the  plaintiffs,  and  also  of  detriment  to  the  defend 
ant,  provided  the  plaintiff's  promise  should  not  be  kept  TVain  y. 
Gold,  5  Pick.  385 ;  Hubbard  y.  Ooolidge,  1  Mete.  84,  92 ;  Peck  y. 
Requa,  13  Gray,  407;  Rollins  y.  Mareh,  128  Mass.  116;  Hinckley  y. 
Arey,  27  Me.  862;  Moore  y.  Detroit  Loeotnotive  Works,  14  Mioh. 
266. 

New  Mat  gremied. 
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DaHILL  V.  BOOKSIL 
(140  MtM.  308.) 

Mofigag^'-ekaM'^cann&rHon  hy  third  permm  —  ieiaure  by  marigaffte, 

A  chattel  mortgagor  sued  a  third  person  for  conversion  of  the  mortgaged  prop- 
erty. Suljeequentl/  the  mortgagee  seized  the  property  under  the  mortgage, 
sold  part  of  it,  and  transferred  another  part  to  the  defendant.  The  mort- 
gagor made  a  second  mortgage  of  the  property  pending  the  action.  Held  (1) 
iliat  the  mailing  of  the  second  mortgage  was  not  an  abandonment  of  the 
eanse  of  action,  but  (2)  the  seizure  by  the  mortgagee  should  be  considered 
in  mitigation  of  damages. 

TROVEa     The  head-note  states  the  ease.     The  plaintiff  had 
judgment  below. 

/.  A .  Aiken,  for  defendant. 
F.  L.  Greene,  for  plaintiff. 

HoLXSSy.  J.  This  was  an  action  of  tort  in  the  natnre  of  trover. 
The  defendant  put  in  evidence  to  disprove  the  conversion.  It  also 
appeared  that  one  Wheeler^  a  mortgagee  of  the  goods,  took  posses- 
sion of  them,  nearly  a  year  and  a  half  after  this  action  wus  begun, 
for  breach  of  condition,  and  transferred  all  but  certain  articles  to 
the  defendant  to  pay  him  for  storage  of  the  same  for  the  previous 
year.  Wheeler  did  not  file  notice  in  the  town  clerk's  office  of  his 
intention  to  foreclose  until  some  time  afterward,  and  within  sixty 
days  of  the  trial,  so  that  the  foreclosure  was  not  thou  complete. 
**  The  defendant  asked  the  court  to  instruct  the  jury  that  the  tak- 
ing of  the  property  by  Wheeler  for  breach  of  the  condition  of  his 
mortgage  was  an  application  of  the  property  for  the  benefit  of  tlie 
j>laintiff,  and  should  be  considered  by  tlie  jury  in  mitigation  of 
damages,  and  that  the  plaintiff  was  entitled  to  damages  only  for 
the  taking  of  the  property  and  its  detention  up  to  the  time  it  was 
taken  by  Wheeler  for  breach  of  condition  of  the  mortgage.  The 
court  declined  so  to  rule/'  and  the  defendant  excepted. 

The  instructions  requested   embodied  more  or  less  accurately 

familiar  propositions  of  law,  and  unless  the  transfer  f ix>m  Wheeler 

to  the  defendant  took  the  case  out  of  their  operation,  they  should 

have  been  given  in  substance.     For  apart  from  that  tmnsfer,  the 
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property  necessarily  caiue  back  to  the  plaintiff,  or  was  applied  to 
his  use,  as  the  result  of  Wheeler^s  taking.  See  KdUy  v.  Shed,  10 
Mete.  817.  If  the  plaintiff  redeemed,  he  regained  his  possession, 
which  of  course  would  go  in  mitigation  of  damages,  although  after 
action  brought.  See  Mwm  v.  Raphael^  2  Bing.  N.  C.  3L0;  Hanmer 
V.  WiUeyy  17  Wend.  91.  On  the  other  hand,  if  the  mortgage  was 
foreclosed,  the  property  went  in  satisfaction  of  the  plaintiff's  debt, 
and  thus  was  applied  to  his  use  by  his  consent  irrevocably  given  in 
the  mortgage.  Pierce  "v.  Benjamin,  14  Pick.  356,  361;  s.  c,  25 
Am.  Dec.  396;  Squire  v.  HoUehbechy  9  Pick.  551;  s.  c,  20  Am. 
Dec  506.  See  Higgine  v.  Whittiey,  24  Wend.  379.  It  was  not 
suggested  that  there  was  any  diminution  in  the  value  of  the  prop- 
erty between  the  times  of  the  conversion  and  of  Wheeler's  takings 
so  that  we  need  not  consider  whether  the  second  ruling  requested 
would  have  been  quite  accurate  in  form,  if  that  question  had  arisen. 
The  sum  paid  to  regain  possession  by  redeeming  is  not  to  be  ti'eated 
as  such  a  diminution.  The  liability  to  pay  this  sum  was  independ- 
ent of  the  conversion,  and  was  not  like  a  reward  paid  to  recover 
the  goods  in  consequence  of  the  defendant's  conduct,  as  in  Grem^" 
field  Bankx.  Leaviti,  17  Pick.  1;  s.  c,  28  Am.  Dec.  268.  See 
Cutting  v.  Grand  Trunk  Railway,  13  Allen,  381,  388. 

The  case  is  not  affected  by  the  transfer  from  Wheeler  to  the 
defendant.  The  plaintiff's  possession  and  right  of  possession  were 
put  an  end  to  by  the  breach  of  condition  and  Wheeler's  seizure. 
Under  such  circumstances,  it  is  settled  that  a  mortgagor  cannot 
maintain  trover  for  a  subsequent  sale  of  all  the  mortgaged  goods 
together  by  the  mortgagee.  Such  a  sale  does  not  of  itself  import 
a  repudiation  of  the  mortgage,  or  determine  the  title  under  it. 
LaTidon  v.  Emmons,  97  Mass.  37.  Well9  v.  Connabh,  138  Mass. 
513.  See  further  Halliday  v.  Holgate,  L.  R.,  3  Ex.  299;  Donald  v. 
Suckling,  L.  R.,  1  Q.  B.  585,  617;  Mulliner  v.  Florence,  3'Q.  B. 
D.  484.  It  is  true  that  in  this  case  the  goods  seem  to  have  been 
separated,  and  a  portion  retained  by  the  mortgagee,  although  the 
distinction  left  open  in  Landon  v.  Emmone  was  not  adverted  to  in 
argument,  and  does  not  appear  to  have  been  before  the  mind  of 
the  parties,  so  that  the  bill  of  exceptions  is  somewhat  obscure  upon 
this  point.  But  we  do  not  think  that  this  fact,  if  it  be  a  fact, 
without  more,  can  change  the  result.  Such  a  separation  may  make 
the  redemption  more  difficult  when  the  plaintiff  desires  to  redeem, 
which  ho  does  not  seem  to  have  done  in  this  case.     But  wo  think 
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that  it  would  be  going  too  far  to  say  that  this,  in  and  of  itaeU,  nec- 
essarily amounted  to  a  repudiation  of  the  mortgage  and  mortgage 
title,  if  indeed  it  is  possible  to  repudiate  a  Tested  legal  title  in  like 
manner  as  a  simple  bailment  may  be  repudiated,  it  is  said,  by  acts 
inoonsistent  with  its  terms.  2  BolL  Abr.  556,  pi.  9.  CommonwddUh 
T.  c/am«9,  1  Pick.  375,  386. 

This  is  not  a  case  where  the  goods  being  worth  more  than  the 
mortgage  debt,  a  foreclosure  sale  purporting  to  be  under  the  power 
18  made  of  a  portion  suflBcient  to  satisfy  the  debt,  and  then  the 
residue  is  returned  to  the  hands  of  the  wrong-doer.  Such  a  case 
might  present  different  questions  from  those  dealt  with  here. 

The  fact  that  the  defendant  was  reinstated  in  possession  by 
Wheeler's  transfer  to  him  cannot  affect  the  rule  of  damages.  For 
eyen  on  the  extravagant  supposition  that  for  the  purpose  of  pre- 
serving his  claim  against  the  defendant  undiminished,  the  plaintiff 
should  attempt  to  insist  on  redeeming  without  receiving  back  pos- 
session, the  answer  would  be,  that  although  it  is  a  plaintiff's  un- 
doubted right  to  refuse  to  receive  back  converted  goods  from  a 
defendant,  if  he  prefers  full  damages  {SUchney  v.  AUen^  10  Oray, 
352),  yet  if  he  should  attempt  to  exercise  a  right  under  the  mort- 
gage, the  defendant  would  be  entitled  to  decline  to  receive  the 
money  except  upon  the  terms  of  the  mortgage,  and  that  it  is  as 
much  the  defendant's  right  to  restore  the  goods  as  it  is  the  plain- 
tiff's to  receive  them,  when  the  mortgage  debt  is  paid.  See  War* 
fad  V.  FxbK  136  Mass.  219,  220. 

The  plaintiff  made  a  second  mortgage  after  the  date  of  the  writ. 
The  defendant  asked  the  court  to  instruct  the  jury  that  this  was 
an  abandonment  of  any  claim  for  damages,  except  for  the  taking  of 
the  property  and  its  detention  up  to  that  time,  and  also  that  it 
''was  an  act  inconsistent  with  the  claim  of  the  plaintiff  that  the 
property  was  converted,  and  should  be  considered  by  them  on  the 
question  of  conversion."  The  court  rightly  declined  to  rule  as 
requested.  As  a  previous  mortgage  would  not  affect  the  amount  of 
damages  recovered  {Cram  v.  Bailey ^  10  Gray,  87),  we  do  not  see 
why  a  subsequent  one  should  o|)erate  as  an  **  abandonment."  If 
the  word  is  to  be  taken  literally,  the  transaction  was  res  inter  alios, 
and  could  not  have  had  th^t  effect.  On  the  question  of  conversion, 
the  mortgage,  if  it  intended  to  prove  any  thing,  tended  to  prove 
that  the  defendant  was  then  in  wrongful  possession  of  the  goods 
by  its  deacription  of  them  as  ''now  in  my  saloon    *    ^    ^    which 
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William  Booker  occupies  without  right.''  But  as  the  owner  of 
chattels  does  not  lose  the  right  to  sell  or  mortgage  them  by  the  fact 
that  they  are  in  the  wrongful  possession  of  another  {Hubbard  y. 
Blisn,  12  Allen,  590,  and  Tfi$  Brig  Sarah  Ann,  2  Summer,  206, 
211),  his  doing  so  does  not  tend  to  prove  that  they  are  not  in  such 
wrongful  possession.  Moreover  the  evidence  was  in,  and  the  defend- 
ant, whatever  he  had  a  right  to  argue,  could  not  require  the  judge 
to  single  it  out  for  remark.  LiUhflM  v.  Huntress,  106  Mass.  121, 
127;  Bugbes  y.  Ksndricksn,  182  Mass.  340,  354. 

JSxesptiatgs  susiainmL 


Arobnsy-Obnkbal  v.  WiLUAxa 
040  MiM.  aiOL) 

JDmd —  cawnant  ta  keep  pas&agewa^  open — bajf  wlndofm* 

A  bond  for  a  deed  of  land  given  hj  the  Commonwealtli  described  the  land  aa 
bounded  by  "a  passageway  sixteen  feet  wide,"  and  referred  to  a  plan 
showing  a  system  of  streets  covering  an  extensive  territory,  with  passage- 
ways for  the  accommodation  of  the  houses  on  two  streets,  and  for  access  to 
their  rear  entrances.     The  bond  further  provided,  that  baildings  to  be 

•  erected  on  the  premises  should  not  be  used  for  stables  or  mechanical  or 
manufacturing  purposes,  and  that  *'  a  passageway  sixteen  feet  wide  is  to  be 
.  laid  out  in  the  rear  of  said  premises,  the  same  to  be  filled  in  by  the  Common- 
wealth, and  to  be  kept  open  and  maintained  by  the  abutters  in  common.** 
The  obligee  buUt  a  house  up  to  the  line  of  the  passageway,  and  built  bay 
windows  from  a  point  eight  feet  above  the  sidewalk,  and  extending  from 
three  to  four  feet  into  the  passageway,  to  the  top  of  his  house,  six  stories 
high.  Held,  upon  an  information  in  equity  by  the  attorney-general,  that 
the  passageway  was  to  be  kept  open  to  the  sky  throughout  its  entire  width 
and  length,  and  that  the  abutters  on  the  passageway  between  two  eroei 
streets  could  not,  by  agreement  among  themselves,  discontinue  so  much  of 
the  passageway.    (See  note,  p.  473.) 

INFORMATION  in  equity  to  restrain  the  ereotion  of  bay  windows. 
The  opinion  states  the  facts. 

H,  N,  Shepard,  assistant  attomey-general,  for  plaintiff. 
E.  R.  Hoar  and  F*  A*  Brooks,  for  deTendant 

C.  Allen,  J.    The  first  question  whioh  we  hare  considered  is, 

whether  :m  information  in  the  name  of  the  attorney-gcncntl  cnn  !>« 
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maintained  to  enforce  the  etipulations  in  respect  to  the  passageway. 
In  Aftorney-Oeneral  v.  Oardiner,  117  Mass.  492,  it  is  declared  that 
the  Commonwealth,  in  devising  the  scheme  of  improvement  of  the 
hack  bay  lands,  acted  in  a  twofold  capacity,  — as  the  proprietor  of 
lands  which  it  held  and  might  sell,  and  as  the  sovereign  power, 
authorized  to  lay  out  highways  for  the  benefit  of  the  public;  and  that 
in  the  latter  capacity  it  might  enforce  these  provisions  and  restric- 
tions, against  all  persons  bound  by  them,  by  an  information  in 
equity  in  the  name  of  the  attorney-generaL  It  is  suggested  that 
there  is  a  distinction  between  that  case  and  the  present  in  this  par- 
ticular, —  that  there  the  information  was  brought  to  enforce  restric- 
tions imposed  against  building  on  the  front  part  of  the  lots  bound- 
ing on  the  highway,  for  the  benefit  of  the  public,  while  here  it  is 
brought  only  in  the  interest  of  a  few  private  owners  of  the  adjacent 
property  bounding  on  the  passageway.  But  the  Commonwealth  prop- 
erly res^ved  to  itself  the  right  to  enter  upon  the  premises  by  its 
agents,  and  at  the  expense  of  the  party  in  fault,  to  remove  or  alter, 
in  conformity  with  the  stipulations,  any  building,  or  portion  thereof, 
which  might  be  erected  on  the  premises  in  a  manner  or  to  a  use  con- 
trary to  the  stipulations.  Also  by  the  Pub.  Stats.,  ch.  19,  §  5,  in  all 
cases  where  the  Commonwealth  has  such  right,  all  grantees  under  the 
deeds  by  which  such  right  is  reserved,  and  their  legal  representatives 
and  assigns,  may  by  proceeding  in  equity  compel  the  board  of 
harbor  and  land  commissioners  so  to  enter  and  remove  or  alter 
such  building  or  portion  thereof. 

It  does  not,  in  this  case,  appear  afllrmatively  that  the  Common- 
wealth has  sold  all  of  its  land  m  the  neighborhood  of  the  premises 
in  question,  and  that  it  has  no  direct  pecuniary  interest  in  enforc- 
ing the  stipulations.  But  assuming  the  fact  to  be  so,  it  still  has  a 
duty  to  perform  in  this  respect.  Moreover  it  may  bo  said  to  have 
constituted  itself  a  trustee  for  all  the  parties  in  interest,  by  the 
form  of  the  stipulation,  with  the  implied  assent  of  each  grantee 
who  takes  a  deed  containing  it.  In  either  aspect,  it  has  such  an 
interest  and  duty  as  to  entitle  it,  by  its  proper  officer,  to  sue  in 
this  court  on  behalf  of  the  rights  and  interests  of  those  who  claim 
its  protection. 

The  principal  ground  of  objection  to  the  maintenance  of  the 
information  is,  that  the  defendant  has  not  infringed  upon  the 
stipulation  referred  to.  Before  considering  this  question  in  the 
light  of  the  particular  stipulation,  it  may  be  well  to  roTiew  some  of 
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the  principal  authorities  cited  at  the  ailment  The  leading 
upon  this  subject  is  Atkins  y.  Boardman,  2  Mete.  457;  a.  c,  37  Am. 
Deo.  100,  where  it  was  held  that  the  owner  of  land,  over  which  his 
grantor  had  resenred  a  passageway,  might,  under  the  peculiar  oir- 
cumstanoes  of  that  case,  lawfully  cover  such  passageway  with  a 
building,  if  he  left  a  space  so  wide,  high  and  light,  that  the  way 
was  substantially  as  convenient  as  before  for  the  purposes  for  which 
it  was  reserved.  There,  from  the  language  of  the  reservation,  con- 
strued in  the  light  of  the  existing  facts  and  drcumstances,  the 
right  reserved  was  held  to  be  that  of  **  a  suitable  and  convenient 
footway  to  and  from  the  grantor's  dwelling-house,  of  suitable 
height  and  dimensions  to  cany  in  and  out  furniture^  provisions 
and  necessaries  for  family  use,  and  to  use  for  that  purpose  wheel* 
barrows,  hand-sleds,  and  such  small  vehicles  as  are  commonly  used 
for  that  purpose,  in  passing  to  and  from  the  street  to  the  dwelling 
in  the  rear,  through  a  foot  passage,  in  a  closely  built  and  thickly 
settled  town.''  It  was  a  use  which  was  individual  to  the  occupant 
of  that  house,  and  i:ot  for  the  public.  It  was  limited  to  certain 
simple  uses,  connected  with  getting  things  into  and  out  of  the 
house.  It  is  obvious  that  the  rights  of  the  single  person  entitled 
under  such  circumstances  to  a  passageway  are  not  necessarily  iden* 
tical  with  the  rights  involved  in  the  present  case. 

In  Schtooerer  v.  Boyldon  Market  Associaiion,  99  Mass.  285,  the 
provision  in  the  deed  establishing  the  passageway  declared  that  it 
should  ''not  be  subject  to  have  any  fence  or  building  erected 
thereon; "  and  this  was  held  to  give  a  right  to  have  the  entire  court 
or  passageway  kept  open  to  the  sky,  for  light,  air  and  prospect,  and 
every  other  accommodation  and  advantage  which  such  an  open 
court  might  furnish  to  an  estate  abutting  upon  it. 

In  Brooks  v.  Reynolds^  106  Mass.  31,  the  passageway  was  declared 
in  the  deed  to  be  for  light  and  air,  and  was  always  to  be  kept  open 
for  the  purpose  aforesaid;  and  this  was  held  to  give  a  right  to  the 
open  and  unobstructed  passage  of  light  and  air  from  the  ground 
Upward,  and  throughout  the  length  of  the  passageway. 

The  case  of  Salisbury  v.  Andrews,  128  Mass.  336,  is  more  like 
the  pi*esent  case.  There  tenants  in  common  had  laid  out  their 
land  in  Boston  with  a  passageway  or  court,  upon  both  sides  of 
which  they  had  erected  buildings  fronting  upon  the  way;  and  by  a 
deed  of  partition  of  the  property,  they  provided  that  the  way  '*  shall 
be  left  and  always  lie  open  for  the  passageway  or  court  aforesaid, 
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for  the  oofluaon  use  and  benefit  of  both  of  said  parties  and  their 
respective  estates."  It  was  held  that  the  right  of  An  owner  under 
this  deed  was  not  simply  a  right  of  way,  but  a  right  to  the  use  and 
benefit  of  an  open  court,  extending  as  well  to  the  light  and  air 
above  as  to  actual  travd  upon  the  surface  of  the  earth. 

It  is  neoessary  now  to  look  at  the  terms  of  the  bond  in  which  the 
stipnlattGOi  relied  on  in  the  present  case  is  contained,  in  order  to 
see  what  it  means.  In  the  first  place,  it  is  to  be  borne  in  mind 
that  the  place  in  question  is  a  part  of  a  great  scheme  of  improve- 
ment of  waste  land  in  a  city,  for  streets  and  dwellings.  The  de- 
scription of  the  land  carefully  defines  the  width  and  lines  of  the 
passageway:  ^*  running  one  hundred  and  twelve  feet  to  a  passage- 
way sixteen  feet  wide;  thence  westerly  on  the  line  of  said  passage- 
way; *  *  *  also  all  that  part  of  said  passageway  sixteen  feet 
wide  that  lies  southerly  of  its  centre  line,  and  between  the  easterly 
and  westerly  lines  of  said  premises  extended ;  reference  being  had 
to  the  plan  accompanying  the  fifth  annual  report  of  the  commis- 
sioners on  the  Back  Bay.'^  A  reference  to  the  plan  shows  a  system 
of  streets,  covering  an  extensive  territory,  with  passageways  for  the 
accommodation  of  the  houses  on  two  streets,  and  for  access  to  their 
rear  entrances.  ''Any  building  erected  on  the  premises  shall  be 
at  least  three  stories  high  for  the  main  part  thereof,  and  shall  not 
in  any  event  be  used  for  a  stable  or  for  any  mechanical  or  manu- 
facturing purposes."  There  were  also  other  provisions  showing 
that  dwelling-houses  of  a  high  class  were  contemplated.  After- 
ward followed  the  particular  stipulation  relied  on,  ''that  a  pas- 
sageway sixteen  feet  wide  is  to  be  laid  out  in  the  rear  of  the  prem- 
ises, the  same  to  be  filled  in  by  the  Commonwealth,  and  to  be  kept 
open  and  maintained  by  the  abutters  in  common." 

It  was  contemplated  that  buildings  might  be  erected  on  both 
sides  of  this  passageway.  Each  owner  might  build  up  to  the  line 
of  it  The  defendant  has  done  so,  and  has  built  bay  windows  from 
a  point  eight  feet  above  the  sidewalk,  and  extending  from  three  to 
four  feet  into  the  passageway,  to  the  top  of  his  house,  six  stories 
high.  If  the  opposite  owner  should  do  the  same,  the  passageway 
between  the  buildings,  extending  upward  from  a  point  beginning 
eight  feet  above  the  surface  of  the  ground,  would  be  eight  feet, 
instead  of  sixteen,  in  width.  It  would  be  half  closed  up,  so  far  as 
light  and  air  and  prospect  are  concerned.  And  if  this  may  be  done, 
it  is  difficult  to  place  any  practical  limit  to  what  might  be  done  in 
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this  manner.  The  passageway  was  designed  as  a  thoroaghfare  for 
the  accommodation  of  many  persons.  In  appearance,  it  is  on  tho 
plan  indistinguishable  from  a  narrow  street  It  is  connected  at  each 
end  with  broad  and  important  streets.  It  was  to  be  kept  open.  No 
gates  could  be  put  at  the  ends  of  it.  It  was  to  be  '^  maintained/' 
that  is,  kept  in  good  order  for  use.  Its  width  shows  that  it  was 
designed  for  vehicles  drawn  by  horses,  as  well  as  for  trayellers 
afoot.  The  supplies  for  all  the  houses  on  both  sides  of  it,  for  its 
entire  length,  would  be  chiefly  deliverable,  and  all  refuse  matter 
removable  by  its  means.  Thus  we  have  a  passageway  of  defined 
dimensions,  in  the  rear  of  all  the  houses  on  two  broad  streets, 
designed  for  use  by  all  who  may  have  occasion  to  seek  the  rear 
entrances  to  any  of  the  houses  on  either  street, — a  passageway 
available  also  for  police  purposes  and  for  use  in  the  extinguishment 
of  fires, — ^a  passageway  which  is  to  be  maintained  and  kept  open, 
and  designed  for  horses  and  wagons,  in  a  part  of  a  large  city  which 
is  designed  to  be  wholly  occupied  by  dwellings  of  a  high  class,  to 
which  air  and  light  and  prospect  are  not  only  desirable,  but  essen- 
tial, in  the  rear  as  well  as  in  the  front,  with  no  limitation  to  the  use 
which  may  be  made  of  it  or  of  the  persons  by  whom  it  may  be  used. 

In  view  of  these  considerations,  we  think  the  language  of  the 
stipulation  was  designed  to  signify  a  separation  of  sixteen  feet  at 
least  between  the  lear  portions  of  the  buildings  abutting  on  the 
passageway.  A  passageway  sixteen  feet  wide  was  not  merely  to  be 
kept  open  at  the  ends,  but  open  to  the  sky  throughout  its  entire 
length,  for  the  general  convenience  and  benefit.  It  is  easy  to  see 
that  the  rights  of  others  would  be  lessened,  upon  any  other  con- 
struction. The  opposite  owner,  who  might  not  wish  in  like  man- 
ner to  build  into  the  passageway,  would  have  in  the  rear  of  his 
house  a  space  just  so  much  the  narrower.  The  adjacent  owner  on 
the  same  side  who  did  not  wish  to  occupy  a  part  of  the  passageway 
with  his  building,  would  have  light,  air  and  prospect  cut  off.  The 
right  themselves  to  occupy  the  passage  in  this  manner  would  be  no 
equivalent  to  owners  who  did  not  wish  to  build  their  houses  so  as 
to  extend  back  to  the  line  of  it. 

There  is  nothing  in  the  facts  proved  at  the  hearing  and  reported 
to  us  which  in  any  way  controls  the  construction  thus  put  upon 
the  language  of  the  stipulation.  The  result  is,  that  a  decree  must 
be  entered  for  the  removal  of  the  projections. 

Decree  accordingly. 


NOVEMBER  TEBM,  1885.  473 

White  V.  Ditson. 

KoTB  BT  THK  REPORTER.  —  Tb  SidUbury  V.  Andrew,  128  Mass.  396,  tlie 
obstmction  complained  of  was  a  bridge  across  the  court  in  question.  In' 
Schwoerer  v.  BojfUton  Market  Aseoeiation,  99  Mass.  285,  the  obstruction  was  a: 
building  extending  across  the  court  at  the  height  of  alx>ut  aiztaen  feet  from 
the  ground. 

See  Bjfbee  t.  SUbU,  H  Ind.  448;  8.  c.  48  Am.  Bep.  ITS. 
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UBemtorat^admMtiraior-^irutlfar  eharUy  in  <ltagrrt<gf»— <ato  eflamA^^ 

UtMiUif  ofeureUee, 

A  will  gave  the  residue  of  the  estate  to  the  executor,  "  to  be  disposed  of  by 
him  for  such  charitable  purposes  as  he  shall  think  proper.**  Held,  that  his 
sureties  were  liable  for  so  much  of  the  estate  as  was  received  by  him  and 
not  so  disposed  of.  U  pon  an  executor's  bond  conditioned  to  account  for ' '  the 
proceeds  of  all  his  real  estate  that  may  be  sold  for  the  payment  of  his  debts 
and  legacies,"  the  sureties  are  not  liable  for  the  proceeds  of  land  sold  by 
authority  of  the  will,  but  not  needed  for  the  payment  of  debts  and  specifle 
legacies. 

I  GTION  on  executor's  bond.    The  opinion  Btatef  the  oaie. 

B.  M.  Johwfon,  for  plaintiff. 

W.  0.  Russell  <t  J.  Fox,  for  defendant. 

Dbvkks^  J.  The  defendants  who  were  sureties  on  the  bond  of 
the  late  John  P.  Healy,  an  executor  of  the  will  of  John  Percival, 
having  admitted  a  breach  thereof,  the  case  at  bar  has  been  referred 
to  an  assessor  to  report  the  facts,  and  is  now  before  us  upon  a  reser- 
vation of  the  questions  of  law  raised  upon  the  facts  stated  in  his 
report,  and  in  the  subsequent  agreement  of  additional  facts  by  the 
parties. 

It  is  not  denied  that  Healy,  as  executor,  paid  all  the  debts, 
specific  legacies,  and  funeral  expenses  of  the  testator.  The  first 
and  most  important  inquiry  is  as  to  the  responsibility  of  the  sure- 
ties for  that  which  came  into  his  hands  under  the  residuary  clause 
of  the  wilL 

This  is  in  the  words  following:  "  All  the  rest  and  residue  of  m^ 
Vol.  LI V  —  60 
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property  and  estate,  real,  perQonal  and  mixed,  of  which  I  shall 
seized,  or  td  which  I  may  be  entitled  at  the  time  of  my  decease,  I 
give,  devise  and  bequeath  to  the  said  John  P.  Healy,  to  be  disposed 
of  by  him  for  such  charitable  purposes  as  he  shall  think  proper.*^ 

This  clause  is  preceded  by  one  which  gave  to  Healy  a  sword  and 
a  i)ortrait  of  the  testator,  to  be  disposed  of  ^'  in  such  way  and  man- 
ner." as  he  might  think  '^  fit  and  proper.^  The  earlier  clause  differa 
from  that  we  are  considering  in  the  important  respect  that  no 
restraint  is  placed  upon  the  disposition  Healy  might  make  of  the 
articles  therein  bequeathed,  while  the  property  bequeathed  by  the 
latter  clause  is  '^to  be  disposed  of"  by  him  for  '^  charitable  pur- 
poses," although  the  selection  of  the  objects  of  the  charity  which 
should  receive  the  bounty  was  left  to  Healy. 

The  word ''charitable"  has  a  distinct  legal  meaning,  derived 
from  the  statute  of  43  Eliz.,  chap.  4,  from  the  construction  given  to 
it  in  the  definition  of  its  objects  of  charity,  and  from  the  applica- 
tion of  the  statute  to  other  uses  which  are  not  included  in  those 
there  enumerated,  but  which  come  within  its  spirit  by  analogy. 
While  the  gift  to  Healy  is  not,  in  terms,  in  trust,  the  object  for 
which  it  is  confided  to  the  donee  distinctly  appears  to  be  its  dis- 
tribution to  charitable  purposes.  For  this  only  it  is  intrusted  to 
him.  He  took  the  gift  for  no  purpose  personal  to  himself,  nor  in 
any  manner  for  his  own  use,  and  had  no  beneficial  interest  therein* 
It  is  not  material  therefore  that  the  words  *^  in  trust "  are  hot 
found  in  the  terms  of  the  bequest  Hielwla  v.  Allen,  130  Mass» 
211.     Schouler,  Petitioner,  134  Mass.  426. 

While  a  bequest  which  could  be  applied  to  purposes  other  than 
chantable  might  be  held  too  indefinite  to  be  carried  out,  the  limi- 
tation of  its  distribution  to  purposes  well  defined  and  deemed 
worthy  of  particular  protection,  even  if  various,  would  enable  the 
court,  were  the  fund  still  in  the  hands  of  the  trustee,  to  compel  him 
to  execute  this  clause  of  the  will  by  the  selection  of  the  charitable 
purposes  to  which  the  fund  should  be  devoted.  The  testator  has 
shown  his  intention  to  dispose  of  this  gift  for  charitable  purposes 
generally,  and  a  confidence  has  been  reposed  in  the  trustee  to  make 
a  selection  of  the  objects  of  charity.  If  therefore  the  trustee  pro- 
ceeds in  good  faith,  and  with  reasonable  diligence,  to  divide  and 
distribute  such  a  legacy  for  purposes  which  could  properly  be 
called  charitable,  either  by  directly  applying  it  to  objects  thereof,, 
or  transferring  it  to  responsible  societies  or  associations  formed  foi 
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sncb  parposea,  a  Court  of  Chancery  would  not  interfere  with  the 
exercise  of  his  discretion.  Should  he  refuse  to  do  this,  there 
would  be  no  serious  difficulty  in  compelling,  by  the  proper  agencies 
of  such  a  court,  the  execution  of  the  trust,  and  in  prerenting  the 
fund  from  being  misappropriated  to  selfish  uies.  ^SaUonstatty^ 
SanderB,  11  Allen,  446;  Dmng  y.  Marsh,  2  Cliff.  469;  6  WalL 
337;  Marsh  y.  Benton,  99  lfas&  132;  Attamsjf-Osnsral  t.  Oleg,  1 
Atk.  856. 

Whether  lue  power  to  select  charitable  objects  was  strictly  limi- 
ted to  Healy,  on  account  of  the  personal  confidence  reposed  in  him,, 
ao  that  if  he  had  declined  to  accept  the  trust,  or  if  he  had  deceased 
without  completing  the  execution  of  it,  it  could  not  be  executed  by 
the  interrention  of  the  court,  and  the  trust  thus  failing,  the  fund 
should  go  to  the  next  of  kin,  —  or  whether,  the  testator  having 
distinctly  shown  his  intention  that  it  should  be  devoted  to  charita- 
ble purposes  generally,  it  should  be  held  that  the  power  of  selection 
was  attached  to  the  trust,  so  that  it  might  be  executed  through  a 
trustee,  who  should  carry  into  effect  the  controlling  purposes  of  the 
testator  under  the  supervision  of  this  court,  —  is  a  question  not 
necessary  now  to  be  discussed.  Laring  v.  Marsh,  ubi  supra;  j^on* 
tain  V.  Ravenel,  17  How.  369. 

The  first  inquiry  is  as  to  the  liability  of  the  sureties.  While 
Healy  fully  completed  the  administration  of  the  estate  by  the  pay- 
ment of  all  debts,  legacies  and  expenses,  he  settled  no  final  account 
as  executor,  and  did  not,  by  any  open  and  notonous  act,  discharge 
himself  as  such  in  the  Probate  Court  by  assuming  to  transfer  the 
residue  of  the  property  to  himself  as  trustee,  or  by  any  other  act  m- 
dicating  an  intention  thereafter  to  hold  the  same  for  the  purpose  of 
the  trust.  The  will  gave  to  him  two  characters,  those  of  executor 
and  trustee;  and  the  duties  of  the  latter  character  were  entirely  dis- 
tinct from  and  independent  of  those  of  the  former.  As  actual  pay- 
ment cannot  be  made  by  one  to  himself,  it  has  been  held  that 
where  the  same  person  is  executor  and  trustee,  he  must  give  bond 
in  his  character  of  trustee  before  he  can  exonerate  himself  from 
his  liability  as  executor.  Hall  v.  Gushing,  9  Pick.  395;  Dorr  v. 
Wainwright,  13  Pick.  328;  Newcomh  v.  Williams,  9  Mete.  525,  534; 
Qmkeg  v.  Dickinson,  13  Mete.  51;  Daggeii  r.  White,  128  Mass.  898; 
QetL  Stat.,  chap.  100,  §  14.  While  it  is  not  controverted  by  the 
defendants,  that  if  a  case  were  presented  where  the  trustee  was 
legally  compelled  to  give  bonds,  it  would  be  necessary  to  show,  by 
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compliance  with  this  requirement,  that  a  transfer  of  the  property 
was  made  by  the  executor,  their  principal  contention  is,  that  snch 
is  not  the  case  at  bar;  and  that  if  it  can  be  shown  that  Hcaly  had 
fully  completed  his  duties  as  executor,  it  must  be  held  that  the 
residue  of  the  property  was  lawfully  retained  by  him  as  tmstee. 
This  question  will  be  of  less  interest  hereafter,  as  by  the  statate  of 
1873,  chap.  19%  (Pub.  Stat.,  chap.  141,  §  16),  every  trustee  is 
required  to  give  at  least  his  own  personal  bond,  which  certainly 
contemplates  that  where  the  same  person  is  executor  and  trustee, 
there  shall  be  a  distinct  transfer  of  property  to  him  in  the  latter 
capacity  by  authority  of  the  Probate  GourL  Parker  y.  Sears,  117 
Mass.  513.  Even  if  this  were  a  case  where  the  trustee  might  be, 
and  was  by  the  will  exempted  from  giving  bond,  wo  should  not  be 
prepared  to  say  that  the  facts  that  Healy  ceased  at  a  certain 
time  to  do  any  acts  as  executor, — all  that  was  necessary  in  that 
capacity  being  then  completed,  and  thereafter  did  certain  acts 
showing  an  intention  to  execute  the  trust,  were  alone  sufficient, 
without  any  settlement  of  his  account  as  executor  in  the  Probate 
Court,  to  exonerate  him  and  the  sureties  on  his  bond  as  executor. 
There  should,  in  that  case,  be  some  public  act,  which  CQuld  only 
take  place  in  that  court»  indicating  a  discharge  of  himsdf  in  one 
capacity,  and  the  acceptance  of  the  trust  imposed  upon  him  in  the 
other,  before  this  transfer  could  take  placa  Sewcamb  v.  Wittiame, 
ubi  supra.  This  might  perhaps  be  by  any  definite  act  assented  to 
by  that  court,  as  where  an  executor,  who  had  been  appointed 
trustee,  and  had  also  qualified  as  such,  charged  himsdf  in  his 
account  as  executor  with  money  paid  to  himself  as  trustee,  which 
account  had  been  allowed.     Crocker  v.  Dillon,  133  Mass.  91. 

In  Tb^/ar'v.  Deblois,  4  Mason,  131,  cited  by  the  defendants,  an 
administratrix,  after  a  decree  of  the  Probate  Court  ascertaining  the 
distributive  shares  of  the  intestate  estate,  took  the  guardianship  of 
one  of  the  persons  entitled  to  a  share,  who  was  a  minor;  it  was 
held  that  by  operation  of  law  she  held  the  amount  by  way  of 
retainer  as  guardian,  and  not  as  administratrix,  and  tli£^  no  suit 
lay  against  her  sureties  upon  the  administration  bond  for  the 
amount  due  her  ward.  But  in  that  case,  by  a  process  in  Rhode 
Island  known  as  quietus,  an  administrator  might  be  fully  dischaiged 
by  the  Probate  Court  This  qnietuA,  which  was  a  decree  lendered 
by  that  court,  stated  in  substance,  that  the  administratrix  had  fully 
administered  the  estate,  and  ordered  that  ''she  be,  and  hereby  is. 
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from  henceforth  acquitted  and  discharged  ol  the  same."  Before 
this  quietus  she  had  signed  a  certificate  to  the  Probate  Courts 
which  had  been  recognized  by  it,  that  she  had  in  ''  her  possession 
and  control,"  as  guardian,  the  shares  of  the  minor  whose  property 
was  afterward  wasted. 

SiiUe  T.  Hearst,  12  Mo.  365;  8.  0.,  51  Am.  Dea  167;  Coleman  ▼. 
Smith,  14  S.  C.  511,  and  Carroll  y.  Bosley,  6  Yerg.  220;  s.  c,  27 
Am.  Dec.  460,  also  relied  on  by  the  defendants*  are  all  cases  where 
the  question  of  responsibility  arose  between  the  sureties  on  the  bond 
of  the  principal  defendant  as  administrator  aiid  the  sureties  on  this 
bond  as  guardian.  In  these  it  was  held,  that  when  the  time  for 
the  settlement  of  the  estate  as  administrator  had  fully  expired,  and 
the  distributive  shares  of  the  minors  had  been  ascertained,  it  must 
be  deemed  that  thereafter  the  funds  were  held  by  the  principal 
defendant  as  guardian,  as  that  was  the  capacity  iu  which  he  had 
the  right  then  to  hold;  and  that  the  property  was  thus,  by  opera- 
tion of  law.  Tested  in  him  as  guardian.  But  we  are  referred  to  no 
case  where  the  same  person  was  administrator  and  guardian,  and 
had  failed  to  qualify  in  the  latter  capacity^  in  which  it  has  been 
held  that  the  sureties  on  his  bond  as  administrator  were  discharged. 
The  ground  upon  which  the  transfer  of  the  property  is  presumed 
to  take  place,  namely,  that  one  should  be  deemed  to  hold  in  that 
capacity  in  which  he  ought  to  hold,  has  no  <  existence  where  the 
principal  has  not  qualified  as  guardian. 

The  will  by  which  Healy  was  appointed  a  trustee  for  the  distri- 
bution of  the  residue  of  the  estate  for  '^ charitable  purposes"  did 
not  exempt  him  from  giving  a  bond;  but  the  defendants  contend 
that  Ilealy  was,  from  the  character  of  the  trust,  so  situated  that  he 
could  not  properly  have  been  required  to  give  bond;  and  that  there- 
fore, as  it  is  shown  by  a  variety  of  facts  that  after  1865  he  held  the 
property  as  trustee,  he  must  be  deemed  to  have  discharged  his  sure- 
ties on  his  bond  as  executor.  If  it  were  true  that  he  was  entitled 
to  enter  upon  his  duties  as  trustee  without  giving  bond  for  their 
faithful  performance,  there  would  be  force  in  this  position,  especi- 
ally if  the  debts  and  legacies  having  been  paid,  the  residue  had 
been  ascertained  by  a  proper  decree  of  the  Probate  Court  settling 
his  account.  But  no  such  decree  was  ever  made,  nor  was  the  trus- 
tee entitled  to  enter  on  his  duties  without  giving  bond. 

The  defendants  upon  this  point  rely  on  the  case  of  Lowell,  Appel- 
lant, 22  Pick.  215,  which  is  followed  in  Druryw  Katick,  10  Allen, 
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169.  It  is  decided  in  LowM^  AppeUarU^  that  where  property  is  giyen 
to  trustees  for  the  purpose  of  general  charity,  snob  as  the  gift  there 
in  question,  which  was  for  the  promotion  of  education  and  the 
advancement  of  science  by  a  permanent  institution,  and  where  the 
testator  had  prorided  for  the  perpetuation  of  the  trusts,  and  for  a 
continuous  succession  of  trustees,  without  reference  to  the  probate 
law,  and  where  he  also  had  appointed  perpetual  visitors  of  his  char* 
ity,  it  was  not  a  gift  in  trust  for  any  person  or  persons  within  the 
true  intent  and  meaning  of  the  statute;  and  that  in  such  case  the 
trustee  was  not  required  by  law  to  give  bond  before  entering  upon 
the  duties  of  his  trust. 

;  The  distinction  between  this  case  and  that  at  bar  is  obyions. 
There  is  here  no  public  charity,  indefinite  in  duration,  to  be  perma- 
nently .established,  where  a  perpetual  succession  of  trustees  is  to 
take,  hold  and  administer  the  property,  provision  being  made  for 
the  rendering  and  auditing  of  its  accounts,  and  for  the  supervision 
of  a  permanent  board  of  visitors.  The  administration  of  a  sum  of 
money  bestowed  under  such  circumstances,  and  for  such  a  purpose, 
may  well  be  deemed  to  be  beyond  the  control  of  the  Probate  Court. 
That  which  is  here  bequeathed  is  a  sum  of  money  to  be  distributed 
by  a  trustee  for  charitable  purposes,  which  consists  of  the  residue 
of  an  estate.  No  institution  of  public  charity  is  to  be  founded,  al- 
though the  trustee  may  undoubtedly  transfer  the  sum  bequeathed 
to  institutions  formed  for  that  purpose,  and  no  fund  is  to  be  per- 
manently held.  Within  such  reasonable  time  as  shall  enable  the 
trustee  to  make  proper  inquiry,  in  order  to  ascertain  what  individ- 
uals or  societies  coming  within  the  terms  of  the  trust  may,  in  the 
just  exercise  of  his  discretion  as  trustee,  be  made  the  immediate  re- 
cipients of  the  testator's  bounty,  the  fund  is  to  be  distributed.  The 
ground  upon  which  it  was  held  in  Lowell^  Appellani^  ubi  supra,  that 
the  provisions  of  the  Rev.  Stats.,  ch.  69,  §  1,  and  in  Druryy.  Naiiek, 
iibi  supra,  that  the  provisions  of  the  Gen.  Stats.,  ch.  100,  §  1,  requir- . 
ing  a  bond  to  be  given  in  all  cases  by  testamentary  trustees,  except 
where  there  was  a  special  exemption  by  will,  or  where  all  persons 
interested  consented  that  it  should  not  be  required,  had  no  applica- 
tion to  a  public  charity  established  in  a  perpetual  succession  of  trus- 
tees, cannot  be  so  extended  as  to  exempt  individuals  charged  with 
the  distribution  of  sums  of  money  ''  for  charitable  purposes  "  from 
giving  bond  to  perform  their  trust. 
It  is  suggested,  that  in  the  latter  case,  those  who  are  to  receive 
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the  benefit  of  this  sum  are  entirely  indefinite;  that  the  only  proviB- 
ion  for  putting  in  suit  snch  a  tmstee's  bond  is  **  for  the  use  and 
benefit  of  any  person  interested  in  the  trust  estate"  (Gen.  Stats. » ch. 
100^  §  12;  Pub.  Stats.,  ch.  143,  §  18);  that  no  person  or  institution 
could  thus  describe  itself;  and  therefore  that  it  cannot  have  been 
intended  that  any  such  bond  should  have  been  giren.  We  cannot 
assent  to  this.  All  persons  who  are  themselves  objects  of  charity 
within  the  legal  meaning  of  the  term,  and  any  institutions  founded 
for  charitable  purposes,  might  become  interested.  If  the  court  should 
be  compelled  to  select  another  trustee,  in  order  to  carry  out  the  pur- 
pose of  the  testator,  each  of  tliose  who  might  become  entitled  by  this 
selection,  as  made  under  thedirection  of  the  oourt^  would  be  interested 
in  the  bond  given  by  the  original  trustee,  and  might  be  empowered  to 
bring  suit  thereon.  Gen.  Stats.,  ch.  100,  §  13.  After  the  decease  of 
the  original  trustee,  if  any  of  the  trust  fund  remained  undisposed  of, 
whether  it  were  held  that  the  power  of  selection  was  attached  to  the 
trust  so  that  it  could  still  be  executed,  or  that  it  was  personal  so  that 
the  residue  undisposed  of  would  go  to  the  next  of  kin,  there  would 
in  either  event  be  persons  directly  interested  in  the  trust  estate. 

We  are  therefore  of  opinion  that  the  sureties  on  the  executor^s 
bond  of  Healy  are  liable  for  the  residue  of  the  personal  property  re- 
ceived by  him,and  not  disposed  of  for  ''  charitable  purposes.'' 

In  considering  to  what  extent  they  are  liable,  it  is  necessary  to  de- 
termine whether  they  are  responsible  for  the  proceeds  of  the  real 
estate  sold  by  Healy.  The  will  not  only  authorized,  but  directed, 
him  to  convert  the  whole  real  estate  of  the  testator  into  money,  as 
soon  after  the  testator's  decease  as  it  should  seem  expedient,  and 
])rovided  that  any  deed  executed  by  him  should  convey  as  perfect  a 
title  as  if  made  by  the  testator.  He  was  authorized  to  sell  at  pub- 
lic or  private  sale,  and  did  so  by  authority  of  the  will,  and  not  of 
the  Probate  Court,  within  a  reasonable  time  after  the  death  of  the 
testator,  receiving  therefor  the  sum  of  $4,700.  This  sum  was  not 
needed  for  the  payment  of  expenses,  debts,  or  any  specific  legacies; 

The  condition  of  the  bond,  according  to  the  statutes  in  force  when 
it  was  executed,  was  in  its  second  clause,  which  is  the  only  one  nec- 
essary to  be  considered,  ''  to  administer  according  to  law  and  the 
will  of  the  testator  all  his  goods,  chattels,  rights,  and  credits,  and 
the  proceeds  of  all  his  real  estate  that  may  be  sold  for  the  payment 
of  his  debts  and  legacies,  which  shall  come  to  the  possession  of  said 
executor,  or  of  any  other  person  for  *••"*  " 
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By  the  statute  of  1880,  oh.  152  (Pab.  Stats.,  ch.  129,  §  5),  the  oon- 
dition  of  a  bond  given  under  suoh  circnmstances  was  altered '  by 
striking  out  the  words  *'  for  the  payment  of  his  debts  and  legacies/^ 
and  inserting  the  words  *'  or  mortgaged."  The  same  statute  of  188(> 
provided  that,  where  license  or  authority  was  given  to  an  executor, 
etc.,  to  sell  real  estate,  no  special  bond  to  account  for  the  proceeds 
need  be  given,  unless  the  bond  given  on  his  api)ointmeut  was  in- 
sufficient. Of  course  the  liability  of  the  defendants  is  to  be  deter- 
mined by  the  law  as  it  existed  when  the  bond  into  which  they 
entered  was  made,  and  by  its  terms.  The  clause,  ''  proceeds  of  his 
real  estate  that  may  be  sold  for  the  payment  of  his  debts  and  lega- 
cies," cannot  cover  a  responsibility  for  a  sale  which  was  not  neces- 
sary for  the  payment  of  debts  or  any  definite  legacy.  Such  proceeds 
would  form  a  part  of  the  residuum  of  the  estate;'  but  as  remarked 
by  Chief  Justice  Shaw,  ''  in  common  parlance,  as  well  as  in  a  more 
precise  use  of  language,  a  '  legacy '  is  distinguishable  from  the  gift 
of  a  residue,  or  share  in  a  residue."  Quincy  v.  Rogers^  9  Cash. 
291,  297.  Had  the  executor  applied  to  the  Probate  Court  for  leave 
to  sell  real  estate  for  the  payment  of  legacies,  assuming  that  there 
was  no  provision  in  the  will  m  relation  to  the  subject,  it  could  not 
have  been  granted,  if  there  was  no  existing  unpaid  legacy,  but  only 
a  gift  of  the  residuum.  The  only  legacies  for  the  payment  of  which 
the  real  estate  could  be  sold  by  authority  of  the  Probate  Court 
were  such  as  were  definite,  and  that  which  was  received  from  such 
a  sale  was  the  only  money  for  which  the  sureties  on  the  bond  would 
be  responsible.     Robhison  v.  Millard^  133  Mass.  236. 

It  has  been  held  in  Attei/  v.  Lawrence,  12  Gray,  373,  that  a  devise 
to  executors  in  trust  for  the  support  of  the  testator's  children,  with 
)x>wcr  to  sell  and  convey  any  portion  of  the*  land,  gives  them  a 
right  to  sell  and  convey  in  their  own  names  without  giving  other 
bonds  than  ns  executors.  It  was  not  necessary  there  to  consider 
what  was  the  responsibility  of  the  sureties  for  the  money  received 
from  such  a  sale.  Whether  a  i>ower  to  sell  given  by  will  was  to  be 
treated  as  a  personal  trust  and  confidence  only  in  executors  named, 
so  that  it  could  only  be  executed  by  them,  or  whether,  its  prescrib- 
ing the  mode  of  administration  of  an  estate,  it  would  pass  to  sur- 
vivors, or  to  an  administrator  with  the  will  annexed,  has  ali^o  been 
a  question  several  times  discussed  in  our  decisions.  Warden  v. 
Ricliards,  11  Gray,  277;  Oreenough  v.  Welles,  10  Cusli.  571;  Chand* 
ler  V.  Rider,  102  Mass.  268;  TaifUer  v.  Clark,  13  Met.  220.     Even 
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if  an  executor  invested  with  a  power  to  sell  real  estate,  either  as  a 
matter  of  personal  trust  and  confidence  in  him,  or  as  a  mode  of 
Hdministering  the  estate  prescribed  by  the  testator  which  might  be 
exercised  by  any  successor,  might  make  a  good  title  to  real  estate, 
it  by  no  means  follows  that  the  sureties  on  his  bond  would  be  re- 
sponsible for  the  proceeds  of  such  real  estate,  in  view  of  the  limited 
character  of  that  instrument  The  power  to  sell  real  estate,  inde* 
pendently  of  that  which  may  be  given  by  the  Probate  Court  for  the 
payment  of  debts  tind  legacies,  is  a  trust  power  diffenng  from  that 
which  properly  belongs  to  the  executor  or  administiator.  It  may 
be  that  the  probate  of  the  will  fully  invests  him  with  this  power, 
and  that  even  if  he  should  properly  give  bond,  he  may  convey  a 
good  title  without  doing  so,  and  yet  that  the  sureties  on  the  original 
bond  would  not  be  responsible.  All  that  the  sureties  have  agreed 
to  be  responsible  for,  so  far  as  the  real  estate  is  concerned,  are  *^  the 
proceeds  of  his  real  estate  that  may  be  sold  for  the  payment  of  his 
debts  and  legacies."  This  is  a  definite  obligation,  and  contemplates 
a  sale  of  the  real  estate  strictly  for  these  pur}K)8es  by  authority  of 
the  Probate  Court,  as  without  this  authority  the  executor  or  admin- 
istrator as  such  can  have  no  power  to  sell.  To  construe  it  as  bind- 
ing the  sureties  to  be  responsible  for  a  sale  of  real  estate  made  for 
no  such  purposes,  but  by  authority  of  a  trust  power  given  in  the 
will,  is  to  extend  their  obligation  much  too  far.  There  is  certainly 
no  expression  in  the  bond  which  covers  a  responsibility  for  real 
estate  sold  under  the  authority  of  the  wilL 

We  understand  that  the  ai'gument  by  which  this  responsibility  is 
deemed  to  exist  is,  that  the  real  estate  having  been  lawfully  turned 
into  money  under  the  power  of  the  will,  the  proceeds  became  of  *'  the 
goods,  chattels,  rights  and  credits  "  of  the  estate,  for  tlie  faithful  ad- 
ministration of  which  the  sureties  were  bound.  If  this  argument  were 
tenable,  it  would  follow,  that  when  I'eal  estate  was  ordered  to  be  sold 
to  a  greater  amount  in  value  than  was  necessary  for  the  payment  of 
debts  and  legacies,  which  the  Probate  Court  is  authorized  to  do  when 
land  cannot  be  divided,  the  sureties  on  an  administration  bond  in 
the  form  here  used  would  be  responsible  fo:  the  surplus.  Yet  this 
is  certainly  not  the  case.  An  additional  bond  has  always  in  such 
ease  been  taken  for  the  protection  of  this  surplus,  for  the  reason 
that  the  sureties  in  the  original  bond  have  been  held  not  rrsponsible 
for  it,  until  the  recent  change  in  the  administration  bond.  Bemmt 
V.  (hering,  16  Gray,  2G7;  Robhison  v.  Millardy  ubi  supra. 
Vol.  LIV  —  61 
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There  has  been  on  this  subject^  it  must  be  conceded,  a  confiict 
of  authority  in  the  decisions  of  the  several  States,  not  reconcilable 
by  reason  of  the  differences  which  exist  in  the  form  of  the  bonds 
considered  in  the  seveial  cases.  They  were  all  examined  with  great 
care  m  Probate  Court  t.  Hazard,  13  R.  L  3.  It  was  there  held 
that  in  a  suit  on  an  administrator's  bond  conditioned  to  administer 
all  the  ''goods,  chattels,  rights  and  credits**  of  the  deceased,  the 
sureties  were  not  liable  for  proceeds  of  real  estate  sold  by  the  exec- 
utor under  a  power  in  the  will.  The  words  **  the  proceeds  of  real 
est;ite  sold  for  the  payment  of  debts  and  legacies  **  are  not  found  in 
the  Rhode  Island  bond,  but  how  strictly  these  have  been  limited  in 
Massachusetts  is  shown  by  the  cases  already  cited.  Even  if  the 
real  estate  has  been  changed  into  money  by  virtue  of  a  power  in 
the  will»  it  is  not,  in  our  view,  that  personal  proi)erty  for  the 
administration  of  which  the  sureties  became  res^iousible.  The 
direction  of  the  will  that  his  real  estate  should  be  turned  into 
money  did  not  make  it ''  his  goods,  chattels,  rights  and  credits/' 
for  the  administration  of  which,  in  addition  to  ''the  proceeds  of 
all  his  real  estate  sold  for  the  payment  of  debts  and  legacies,'*  the 
sureties  became  responsible. 

[Minor  question  omitted.] 

In  view  of  all  the  circumstances  of  the  case,  no  willful  breach  of 
duty  is  shown;  it  may  have  been  that  Mr.  Healy  wrongly  thought, 
indeed,  that  no  legal  duty  was  imiM)sed  on  him,  but  an  obligation 
binding  on  his  own  conscience  only.  There  has  certainly  been  a 
failure  to  pay  over  the  money  when  it  should  have  been  done. 
Admitting  that  the  trustee  was  entitled  to  a  certain  length  of  time 
for  the  selection  of  the  proper  objects  of  charity,  no  reason  appears 
why  an  ample  opportunity  had  not  been  afforded  when  he  made,  on 
February  25,  1867,  the  donation  to  the  Lsulies'  Home  Educational 
Society.  The  last  act  done  by  him  strictly  as  executor  was  on 
November  25,  1865,  and  the  whole  estate  had  been  converted  into 
personal  property  a  considerable  time  previously.  Upon  the  bal- 
ance then  due,  deducting  the  sum  of  $4,700,  the  price  of  the  real 
estate  simple  intei-est  at  six  per  cent  should  be  computed  from  Feb« 
ruary  25,  1867,  to  the  rendition  of  the  judgment,  and  added  to  the 
principal  sum.  Fi*om  this  should  be  deducted  Healy's  commission 
of  two  and  one-half  per  cent,  as  computed  by  the  maater,  and  the 
amount  left  in  his  hands. 

Ordered  accordt  ngly,    • 
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Lakvbd  y.  Whbblul 

(MOMaM.«00 
Mitefitms — aeHon  far  0ramng  nam$€f 

One  whoM  nanie  is  wrangf ally  ermaed  from  the  r^gteter  of  TOten  mi^ 
teln  an  ectioD  against  the  Beleetmen  of  the  town  therefor. 

rpHS  head-note  shows  the  case.  The  plaintiff  had  judgment  below. 

J.  Hopkins  and  J,  M.  Cochran,  for  defendants. 
F.  P.  Ooulding  d  A. «/.  Barthohmew,  for  plaintiiL 

Dbtshb,  J.  It  is  the  contention  of  the  def endants,  that  no  ao- 
tion  can  be  maintained  against  them  for  erasing  the  plaintiff's  name 
from  the  register  of  Toters,  he  having  appeared  before  them  at  a 
meeting  held  for  receiving  evidence  of  the  qualifications  of  voters, 
and  furnished  them  with  satisfactory  evidence  of  such  qualifications. 

The  law  makes  provision  for  a  register  of  voters,  and  also  for 
alphabetical  lists.  The  latter  are  used  at  an  election,  and  contain 
nmply  the  names  and  residences  of  voters,  while  the  former  em* 
braces  a  larger  number  of  particulars.  Pub.  Stats.,  ch.  6,  §§  16, 18, 
20.  The  provision  that  "selectmen  of  towns  shall  make  and  keep 
records  of  all  persons  entitled  to  vote  therein  at  any  election  for 
town,  county.  State,  or  national  oflBcers,  which  shall  be  known  as  a 
r^lister  of  voters,*'  contemplates  a  permanent  record,  to  be  revised 
from  time  to  time,  as  before  any  annual  election,  or  upon  aflBdavit 
that  persons  named  are  illegally  registered.  Pub.  Stats.,  ch.  6,  §§  13, 
15,  22,  As  it  exists,  it  detef mines  the  right  of  persons  to  vote,  as 
from  it  the  alphabetical  lists  of  voters  are  made.  While  the  select- 
men are  to  meet  on  the  Saturday  before  the  meeting  for  the  choice 
of  town,  county,  or  State  ofiScers,  to  receive  evidence  of  the  quali- 
fications of  persons  claiming  a  right  to  vote,  and  to  correct  the  lists 
of  voters,  the  first  step  in  the  latter  duty  is  to  correct  the  registra- 
tion, which  ceases  at  ten  o'clock  in  the  afternoon  of  that  day.  §  23. 
As  no  person  can  be  added  to  tho  lists  of  voters  until  his  name  has 
been  recorded  in  the  register,  according  to  the  express  words  of  the 
statute,  so  it  would  seem  clear  that  it  cannot  be  thence  erased  until 
it  has  been  struck  from  the  register.    §  27. 
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The  argument  is  not  sound,  that  there  must  be  a  new  register  st 
each  election,  and  that  as  it  is  so  prepared  for  each,  it  cannot  be 
said  that  any  name  is  erased  therefrom  merely  because  it  is  not 
there  found  at  ten  o'clock  on  the  Saturday  afternoon  previous  to  an 
election,  when  registration  ceases,  even  if  it  had  been  on  previous 
registers.     While  the  register  is  subject  to  vurious  modifications, 
sucli  as  those  heretofore  alluded  to,  it  does  not  lose  its  substantial 
identity.     The  provision  by  which  at  any  time,  except  that  it  must 
not  be  within  seven  days  of  an  election,  a. legal  voter  muy  apply  to 
the  proper  authorities,  setting  forth  that  a  person  named  is  illegally 
registered,  sufiiciently  shows  that  the  register  is  treated  as  always 
existing. 

The  rights  of  the  voter  in  approaching  the  polls  are  indeed 
dependent  upon  the  voting  list,  and  the  words  ''and  no  person 
shall  vote  at  an  election  whose  name  has  not  been  previously  placed 
on  such  list,"  refer  to  the  alphabetical  list  furnished  to  the  oflScera 
conducting  the  election.  Pub.  Stats.,  ch.  7,  §  9.  But  the  voting 
list  dejiends  on  the  registration  which  has  been  theretofore  made. 
When  therefore  the  defendants  struck  the  plaintifTs  name  from  the 
register,  they  e£Fectually  deprived  him  of  his  right  to  vote  at  any 
subsequent  election  until  it  was  restored  thereto.  It  was  the  dutj 
of  those  conducting  the  election  to  refuse  his  vote.  The  erasure 
of  his  name  was  the  injury  which  he  sustained,  and  if  this  was 
wrongful,  he  might  maintain  an  action  therefor,  if  at  a  meeting 
held  for  the  purpose  of  registration  he  had  appeared  before  the  se  ■ 
lectmen  and  furnished  them  with  proper  and  sufficient  evidence  of 
his  qualifications.  Lombard  v.  Oliver,  8  Allen,  1,  and  7  Allen,  155; 
Harris  v.  Whiicomb,  4  Gray,  483. 

The  fact  that  if  he  had  formally  tendered  his  vote,  which  had 
been  refused,  he  might  also  have  maintained  an  action  for  such  re- 
fusal by  reason  of  having  furnished  to  the  selectmen  sufficient  evi- 
dence of  his  qualifications  as  a  voter  before  the  close  of  registration, 
and  requested  that  his  name  be  put  upon  the  list,  should  not  de- 
prive him  of  his  remedy  for  the  injury  done  him  by  the  removal  of 
his  name  from  the  register.  Pub.  Stats.,  ch«  7,  §  10;  Blanchard  v. 
Steams,  5  Mete.  298,  301.  Whether  he  appeared  before  the  select- 
men before  the  close  of  i-egistration  for  the  purpose  of  having 
his  name  put  on  the  register,  or  it  being  there,  to  prevent  it 
being  taken  ofF,  cannot  be  important.  The  removal  of  his  name 
was,  if  wrongful,  a  direct  injury,  which  deprived  him  of  his  right 
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to  vote.  For  this  an  action  may  be  maintained,  although  there 
are  also  highly  penal  provisions  in  the  statute,  intended  to  provide 
for  willful  violations  of  the  rights  of  a  voter,  under  which  the 
plaintiff  does  not  seek  to  recover. 

It  was  not  material  whether  the  plaintiff  actually  tendered  his 
ballot,  as  it  could  not  have  been  received,  his  name  not  being  upon 
the  list,  nor  whether  the  tax  collector  had  or  had  not  returned  the 
plaintiff's  name  as  having  paid  his  tax,  the  injury  done  the  plaintiff 
not  being  an  omission  or  neglect  of  the  defendants  to  register  his 
name,  but  an  erasure  by  them  of  the  name.  Pub.  Stats.,  ch.  6,  §  29. 

The  defendants  urge  that  the  declaration  does  not  set  forth  a 
cause  of  action,  because  it  does  not  show  that  the  erasure  was  made 
from  the  register  prepared  for  };he  election  of  November  6,  1883. 
The  declaration  was  that  an  election  was  to  be  held  on  November 
6y  1883;  that  the  plaintiff's  name  had  been  and  was  on  November 
1,  on  the  register  of  voters ;  that  he  had  a  right  to  vote  at  such 
election  ;  that  on  November  3,  although  the  defendants  had  sufBi- 
cient  evidence  famished  them  of  his  qualifications,  they  wrong- 
fully removed  his  name  from  the  list,  by  which  he  lost  the  privilege 
of  voting.  This  sets  forth  a  good  cause  of  action,  and  although  it 
also  adds  that  the  defendants  wrongfully  refused  to  receive  his  bal- 
lot, on  which  part  of  his  declaration  he  was  not  entitled  to  rely,  as 
the  ballot  had  not  been  properly  tendered,  this  could  not  affect  the 
other  cause  of  aotiont  which  was  well  set  forth. 

Exceptions  av0mUt(L 


OoMMOVWBAurH  V.  Lbostabd. 

040  MsML  473.) 

Ortminal  law -^  mrid&ikce  qf  good  ckarad&r, 

h  is  error  to  ehaige'the  Joiy  In  a  ciiminal  case  thai  evidence  of  the  defend- 
ant's good  character  can  only  be  considered  where  the  other  evidence  is 
doabtful.  and  that  it  is  not  of  the  Hiightest  consequence  when  that  evidence 
is  strong,  and  the  gailt  of  the  defendant  is  impressed  on  the  minds  of  the 
Jury. 

CON VIGTION  of  receiving  stolen  goods.    The  defendant  asked 
for  an  instruction  that  ''Good  character,  like  all  other  facts 
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IB  the  case,  should  be  considered  by  the  jury,  and  if  therefrom  a 
reasonable  doubt  is  generated  in  the  mind  of  the  jury  as  to  the 
guilt  of  the  accused,  it  is  their  duty  toaoquif  The  judge  refused, 
and  instructed  the  jury  as  follows: 

''When  a  man  is  put  on  trial  charged  with  a  criminal  act,  he 
has  a  right  to  put  in  eyidence  the  reputation  which  he  has  from 
those  who  know  him,  his  character  in  other  words,  by  way  of 
rebuttal  of  the  inference  that  he  might  be  likely  to  commit  the  act 
of  which  he  is  accused;  if  a  person  is  charged  with  any  act  which 
implies  dishonesty,  he  has  a  right  to  put  in  his  reputation  of  being 
an  honest  man  in  order  to  furnish  eyidence  that  the  character  of 
the  man  accused  is  such  that  one  would  not  be  likely  to  expect 
crime  to  be  committed  by  him.  Character  may  properly  be  thrown 
into  the  scale  to  increase  any  reasonable  doubt  that  the  jury  might 
haye  on  the  case  in  question;  of  course  character  is  no  excuse,  a 
good  name  is  no  answer  against  decisiye  eyidence;  it  is  in  a  case 
where  the  eyidence  is  doubtful,  and  the  mind  of  the  jury  is  in 
doubt,  that  the  eyidence  of  good  character  is  thrown  into  the  scale 
in  behalf  of  the  man;  of  course,  if  a  man  should  come  before  a 
jury,  a  credible  witness,  and  say  he  saw  the  accused  party  commit 
a  crime,  it  would  be  no  answer  for  that  party  to  say  '  my  character 
has  always  been  good/  It  is  important,  where  thd  eyidence  to 
conyict  is  doubtful,  that  it  should  be  thrown  .into  the  scale  in  his 
fayor,  but  where  the  eyidence  is  strong,  and  his  guilt  is  impressed 
on  the  minds  of  the  jury,  of  oouzse  it  is  not  of  the  slightest  oonse- 
qaence." 

C.  J.  MoIntir$  S  Q.  A.  Perkins,  for  defendant 

B.  J.  Sherman,  attomey*general,  and  H.  N.  Shepard,  aasistaat 
attorney-general,  for  Commonwealth. 

Field,  J.  [Minor  points  omitted.]  The  third  request  was, 
we  think,  a  correct  statement  of  the  law  as  it  must  now 
be  held  in  this  Commonwealth.  The  case  was  peculiarly 
one  where  eyidence  of  the  defendant's  general  reputation  for 
honesty  in  his  business  deseryed  consideration.  Such  eyidence 
is  always  competent  in  the  trial  of  ofFenses  of  this  character.  It  is 
not  now  the  law,  we  think,  that  eyidence  of  character  can  only  be 
considered  by  the  jury  where  the  other  eyidence  is  doubtful,  and 
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that  ^'it  is  not  of  the  slightest  consequence''  where  the  other 
**  eyidenoe  is  strong/'  and  the  guilt  of  the  defendant  **  is  impressed 
on  the  minds  of  the  jury." 

In  Cwnmonioealih  v.  Hardyy  2  Mass.  803,  317,  it  was  said  that 
"  in  doubtful  cases,  a  good  general  character,  clearly  established, 
ought  to  ha?e  weight  with  a  jury;  but  it  ought  not  to  prevail 
against  the  positive  testimony  of  credible  witnesses;"  and  in  Cam- 
monwealih  v.  Wehslery  5  Cush.  295;  s.  c,  52  Am.  Dec.  711,  a  dis- 
tinction was  taken  between  crimes  ''of  great  and  atrocious  crimi* 
nality"  and  ''smaller  ofFenses,"  and  it  was  said  that  "against 
facts  strongly  proved  good  character  cannot  avail,"  and  that  in  the 
smaller  offenses,  such  as  "pilfering  and  stealing,  where  the  evi- 
dence is  doubtful,  *  *  *  proof  of  character  may  be  given  with 
good  effect.'^  Both  these  decisions  were  before  the  Oen.  Stats.,  ch. 
115,  §  5  (Pub*  Stats.,  ch.  153,  g  5),  which  provided  that  "the  courts 
shall  not  charge  juries  with  respect  to  matters  of  fact,  but  may 
state  the  testimony  and  the  law." 

The  distinction  taken  in  CommonweaUh  v.  Webster^  if  it  be  re. 
garded  as  matter  of  law,  has  been  expressly  disapproved  of  in  Can- 
eemi  v.  People,  16  N.  Y.  501;  Harrington  v.  Stale,  19  Ohio  St. 
264;  and  People  v.  Oarbull,  17  Mich.  9. 

The  old  rule,  that  evidence  of  the  good  character  of  the  defend, 
ant  is  not  to  be  considered  by  the  jury  unless  the  other  evidence 
leaves  their  minds  in  doubt,  has  been  much  criticised,  and  the 
weight  of  authority  is  now  against  it.  1  Bish.  Crim.  Proc.  (3d  ed.), 
§§  1115,  1116;  3  Russ.  Grimes  (5th  ed.),  391;  3  Orcenl.  Ev.,  §  25; 
Whart  Crim.  Bv.  (9th  ed.)  §  66;  Siewarl  v.  Stale,  22  Ohio  St.  477; 
People  V.  Ashe,  44  Cal.  288;  Stale  v.  Henry,  5  Jones  (N.  C.)  65; 
Renuen  t.  People,  43  N.  Y.  6;  SiiUe  v.  Lindley,  51  Iowa,  343; 
Heine  v.  CommonweaUh,  91  Penn.  St.  145;  Slate  v.  Daley,  53  Vt. 
442;  Coleman  v.  Slate,  59  Miss.  484;  Cdncemi  v.  People,  ubi  supra; 
Harrington  v.  Stale,  ubi  supra;  People  v.  Oarbutt,  ubi  supra. 

If  evidence  of  reputation  is  admissible  at  all,  its  weight  should 
be  left  to  be  determined  by  the  jury  in  connection  with  all  the 
other  evidence  in  the  case.  The  circumstances  may  be  such  that 
an  established  reputation  for  good  character,  if  it  is  relevant  to  the 
issue,  would  alone  create  a  reasonable  doubt  in  the  minds  of  the 
juiy,  although  without  it  the  other  evidence  would  be  convincing. 
To  instruct  a  jury,  that  they  are  first  to  consider  the  other  evidence 
in  the  caso,  ami  that    if  they  aro  thereby  convinced  boyond  a 


488  MA»S  ACU  U8ETTS, 

Bobbins  ▼.  Robbina, 


reasonable  doubt  of  the  guilt  of  the  defendant,  they  are  to  disre- 
gard the  evidence  of  good  character,  and  that  they  are  oiily  to  con- 
sider this  evidence  when  their  minds  are  left  in  doubt  by  the  other 
evidence,  and  when  perhaps  the  defendant  does  not  need  the  evi- 
deuce  of  character  for  his  acquittal,  is  a  practice  that  finds  even 
less  support  in  reason  than  in  authojity. 

The  old  practice  of  charging  juries,  that  eyidence  of  character 
was  of  little  or  no  weight,  except  in  doubtful  cases,  undoubtedly 
grew  up  when  judges  were  accustomed  to  express  their  opinions  to 
jurors  upon  matters  of  fact,  and  the  weight  to  be  given  to  evidence, 
and  was  perhaps  sufficiently  just  in  particular  cases ;  but  we  think  it 
ought  not  to  have  been  made  a  rule  of  universal  application,  that  is, 
a  rule  of  law;  and  since  the  passage  of  the  Qen.  Stats.,  ch.  115,  §  5, 
it  is  open  to  the  objection  that  it  is  charging  juries  upon  the  weight 
to  be  given  to  evidence,  when  the  law,  in  our  opinion,  does  not  de- 
fine the  degree  of  weight  to  be  attached  to  it. 


BOBBIirS  Y.  ROBBIKB. 

(140  Jfam.  MB.) 

Marriage  —  dbooree — advUerff — ctma(ioan0$. 

A  hnsbftnd  suspeeting  his  wife  of  adultery  with  a  lodger  in  his  hooae,  informed 
Us  wife  that  he  was  going  out  of  town  and  should  not  return  that  night  or 
until  late  that  night.  He  did  not  go  out  of  town,  but  watched  the  house  in 
the  evening  until  he  saw  the  lights  in  his  wife*s  and  the  lodger's  room  ex- 
tinguished, and  then  secretly  entered  and  surprised  them  in  bed  together. 
This  particular  act  of  adultery  would  not  have  occurred  but  for  the  hus 
band's  scheme.  Hdd,  not  a  "connivance"  by  the  husband.  (See  noU^ 
p.  492.) 

ACTION  of  divorce.  The  trial  court  reported  the  case  for  the 
consideration  of  the  full  court,  as  follows: 
''  On  the  day  before  the  adultery  was  committed,  the  libellanc, 
having  begun  to  suspect  his  wife  in  connection  with  a  man  then 
lodging  in  his  house,  requested  his  son  in  Boston  to  telegraph  for 
him  to  come  to  Boston  the  next  day,  if  he  did  not  come  to  town  in 
the  morning.  The  next  day  the  telegram  arrived;  the  libcllant  in- 
formed the  libellee  of  its  arrival,  that  he  must  go  to  Boston  and 
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that  he  should  probably  not  return  that  night,  and  that  if  he  did, 
he  should  not  return  till  late;  but  in  pursuance  of  an  interTiew 
with  oounsel,  he  secretly  made  arrangements  to  be  driven  to  his 
house  about  half -past  eight  o'clock  that  evening.  By  reason  of 
the  libellant's  necessary  visits  to  Boston,  and  otherwise,  frequent 
opportunities  for  adultery  existed,  but  this  particular  one  would  not 
have  existed  except  for  the  scheme  as  stated  herein.  The  usual 
hour  of  going  to  bed  was  about  nine.  Between  half -past  eight  and 
nine,  the  libcllant  drove  with  a  witness  to  his  house,  as  ho  had  ar- 
ranged. He  arrived  before  the  lights  down  stairs  were  put  out,  and 
stopped  for  a  moment,  and  then  drove  round  a  square,  taking  about 
five  or  six  minutes,  and  then  came  back.  At  about  nine  the  lights 
down  stairs  were  put  out;  shortly  after,  that  in  libellee's  room  was 
extinguished;  and  from  what  was  seen  in  the  lodger's  room,  the 
libellant  was  led  to  suppose  that  the  libellee  had  entered  it  He 
then  at  once  entered  the  house,  secretly,  with  the  witness,  went 
up  stairs,  and  found  the  libellee  and  the  above-mentioned  lodger  in 
bed. 

**  The  foregoing  conduct  of  the  Kbellant  constituted  a  scheme  to 
detect  the  libellee  if  she  was  guilty,  but  there  was  no  corrupt  intent 
that  adultery  should  be  committed,  or  any  assent  to  or  connivance 
at  it,  unless  the  foregoing  conduct  amounted  to  connivance,  as  mat- 
ter of  law,  which  I  ruled  it  did  not,  and  ordered  a  decree  of  divorce 
to  be  entered." 

C,  Cknohy^  for  libellee. 

/.  N.  MarshaU,  for  libellant 

Field,  J.  The  justice  who  heard  the  case  found  as  a  fact  that 
the  conduct  of  the  libellant,  described  in  the  report,  constituted  a 
scheme  to  detect  the  libellee,  if  she  was  guilty,  but  that  there  was 
no  corrupt  intent  that  adultery  should  be  committed,  or  any  assent 
to  or  connivance  at  it,  unless  the  conduct  of  the  libellant  amounted 
to  connivance  as  matter  of  law,  which  he  ruled  it  did  not.  It  is 
not  found  by  whom  the  man  who  lodged  in  the  house  was  invited 
to  lodge  there,  or  that  he  was  of  bad  reputation,  or  was  introduced 
by  the  husband  to  the  wife,  or  lliat  lodging  there  under  the  circum- 
stances made  him  a  member  of  the  family,  or  what  the  conduct  of 
the  wife  with  him  was  which  excited  the  suspicions  of  the  husband, 
Vol.  LIV  —  02 
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and  it  is  impossible  to  hold  that  on  the  facts  found,  it  was  so  br 
the  duty  of  the  husband  to  expel  the  lodger,  that  by  not  doing 
this,  he  must  be  held,  as  matter  of  law,  to  hare  connived  at  the 
adultery. 

This  court  has  assumed  that  the  legislature,  in  conferring  upon  it 
jurisdiction  to  grant  divorces  from  the  bond  of  matrimony,  although 
the  statutes  make  no  provision  respecting  connivance,  collusion, 
condonation,  or  recrimination,  intended  to  adopt  the  general  prin> 
ciples  which  had  governed  the  ecclesiastical  courts  of  England  in 
granting  divorces  from  bed  and  board,  so  far  as  these  principles  are 
applicable,  and  are  found  to  be  reasonable.  Although  the  procedure 
may  be  ''  according  to  the  course  of  proceeding  in  ecclesiastical 
courts  "  (Pub.  Stats.,  ch*  146,  §  33)  yet  it  is  not  clear  that  the  decis- 
ions of  those  courts  upon  questions  of  substantive  law  are  of  the 
same  weight  here  as  are  the  decisions  of  the  English  courts  of  law 
and  chancery.  One  reason  is  that  the  ecclesiastical  courts  proceeded 
according  to  the  canon  law^  as  allowed  and  adopted  in  England,  but 
the  canon  law  was  never  adopted  by  the  colonists  of  Massachuset^; 
it  was  not  suited  to  their  opinionB'ot*  condition.  Marriage  and  di- 
vorce here  have  always  been  regulated  wholly  by  statute.  Cbmmot^ 
weaUh  V.  MufiBon,  127  Mass.  459;  Bparhawk  v.  Sparhawk^  11& 
Mass.  315. 

r  By  the'Btat.  of  20  A  21  -Vict.,  ch.  86,  a  court  for  divorce  and  mat- 
rimonial causes  was  established  in  England,  and  jurisdiction  given 
it  to  decree  a  dissolution  of  marriage;  and  it  was  expressly  provided 
that  if  the  court  should  find  that  the^  i^etitioner  had,  during  the 
marriage,  been  accessory  to,  or  conniving  at.,  the  adultery,,  or  had 
condoned  the  adultery  complained  of,  or  that  the  petition  was  pre- 
sented or  prosecuted  in  collusion  with  either  of  the  respondents,  the 
petition  should  be  dismissed.  §  30.  By  section  31,  it  was  also  pro- 
vided that  if  the  court  found  that  the  case  of  the  petitioner  was 
proved,  and  did  not  find  either  connivance,  collusion,  or  condona- 
tion, the  court  should  not  be  bound  to  pronounce  a  decree,  if  it 
should  find  certain  other  facts  concerning  the  libellant,  of  which  one 
was  **  such  willful  neglect  or  misconduct  as  has  conduced  to  the  adul. 
tery."  It  is  obvious  that  decisions  under  this  statute  may  turn  upon 
its  provisions,  and  not  upon  general  principles  applicable  to  the  law 
of  divorce.  It  was  partially  at  least  upon  the  constniction  of  this 
statute  that  Oipjis  v.  Oipps,  11  H.  L.  Gas.  1,  was  decided. 

It  is  not  easy  to  reconcile  all  the  decisions  of  the  ecclesiastical 
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oonrt8ni)on  connivance;  the  law  and  &cts  are  not  always  separated; 
and  those  courts  have  considered  questions  of  morals  somewhat 
more  freely  than  we  under  our  statutes  feel  at  liberty  to  do.  Many 
of  the  cases  are  collected  in  Phillips  y.  Phillips,  1  Rob.  Eccl.  144; 
3  Notes  of  Gases,  444;  4  Notes  of  Gases,  623;  5  Notes  of  Cases,  435; 
and  it  is  fchere  held  that  a  corrupt  intention  is  necessary  to  consti- 
tute connivance.  The  reasonable  foundation  of  the  rule,  that  con- 
nivance prevents  the  libellant  from  maintaining  his  libel  for 
adultery,  is  that  he  has  consented  to  the  adultery,  although 
It  may  be  by  a  consent  unexpressed  and  unknown  to  the 
libelee.  This  consent  must  necessarily  often  be  inferred  from 
circumstances,  but  the  fact  must  be  found  that  the  libellant  either 
desired  and  intended,  or  at  least  was  willing,  that  the  libellee  should 
commit. adultery,  before  the  libellant  can  be  said  to  have  connived 
at  it.  There  is  a  manifest  distinction  between  the  desire  and  intent 
of  a  husband  that  his  wife,  whom  he  believes  to  be  chaste,  should 
commit  adultery,  and  his  desire  and  intent  to  obtain  evidence 
against  his  wife,  whom  he  believes  already  to  have  committed 
adultery,  and  to  persist  in  her  adulterous  practices  whenever  she 
has  opportunity. 

It  was  argued  that  it  was  the  duty  of  the  husband  to  protect  his 
wife,  and  to  control  her  conduct  if  it  excited   suspicions;   and 
undoubtedly  husband  and  wife  ought  mutually  to  aid  each  other 
in  doing  right,  and  to  guard  each  other  from  doing  wrong.     But, 
the  legal  duty  of  the  husband  to  control  the  conduct  of  his  wife^ 
cannot  be  greater  than  his  legal  right;  and  by  modem  law  and' 
usage,  the  right  of  a  husband  to  control  the  conduct  of  his  wife 
has  largely,  if  not  wholly,  disappeared.    A  husband  cannot  im2)n6oii' 
his  wife  in  order  to  protect  her  against  seduction,  nor  is  he  com- 
pelled always  to  attend  her,  or  to  remain  at  home  with  her.    A  chaste 
huaband  ought,  if  he  desires  it,  to  have  a  wife  who  will  remain 
chaste  when  exposed  to  the  temptations  whicli  are  incident  to  the' 
ordinary  conditions  of  modem  social  life;  and  if  she  commits 
adultery  against  his  wishes,  and  without  his  procurement,  he  ought 
to  be  permitted  to  obtain  evidence  of  it. 

Morrison  v.  Morrtson,  136  Mass.  310,  was  decided  upon  the  ground 
that  the  justice  who  heard  the  cause  found,  as  a  fact,  that  the  hus- 
band, from  the  time  that  his  suspicions  were  first  excited,  was  in 
his  mind  willing  that  his  wife  should  commit  adultery,  provided 
that  he  could  thereby  obtain  a  divorce,   and   that  this  finding, 
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together  with  the  evidence  of  his  conduct  toward  his  wife  and  siia- 
])ected  paramour,  was  sufficient  to  warrant  the  finding  of  conni- 
vance. The  only  cases  there  cited  are  those  which  hold  that  a 
corrupt  intent  is  necessaiy  to  constitute  connivance. 

Decree  affirmed. 

Note  bt  thb  Rkportbh.  ~  For  oritleism  of  this  decision,  see  88  Alb.  Law 
Joar  401. 

Bisbop  says  (Marr  and  Div.,  §  0).  '*A  hasband  who  saspects  bis  wife  of 
adultery  may  take  means  to  procare  proof.  But  be  must  not  lead  ber  into  a 
fresb  wrong  because  be  fears  sbe  is  guilty  of  an  old  one.  He  may  watch  her: 
even  leave  open  the  opportunities  which  he  finds;  but  he  mutt  not  make  new 
ones,  <yr  Itiy  temptations  in  her  way.**  And  §  20.  '*  If  the  husband  receives  a 
caution  concerning  the  conduct  of  his  wife,  or  if  he  see  what  a  reasonable  man 
could  not  see  without  alarm,  **  *  *'  he  is  called  on  to  exercise  a  peculiar 
vigilance  and  care  over  her;  and  if  he  sees  what  a  reasonable  man  could  not 
permit,  and  mal&es  no  eCFort  to  avert  the  danger,  he  will  be  presumed  to  see 
and  mean  the  consequences.** 

Timminge  v  Timming$,  8  Hagg.  Ec.  187  cited  in  PhOUpe  y  Phittipe,  8 
Notes  Cases,  481,  Lord  Stowell  said:  'He  is  perfectly  at  liberty  to  let  th« 
hcentiousness  of  the  wife  take  its  full  scope;  but  that  he  is  to  contrive  the 
meetmg  —  that  he  is  to  invite  the  adulterer,  then  to  decamp,  and  give  htm  the 
opportunity,  I  do  think  amounts  to  legal  prostitution.  *  In  this  case,  the  hus- 
band, suspecting  hi?  wife  of  adultery  with  Smith,  allows  him  to  sup  with  them, 
and  **  then  goes  out  and  leaves  them  together  for  sometime,  during  which  they 
commit  adultery.*'    This  was  held  connivance. 

So  in  MorrUon  v.  Marrieon^  3  Hagg.  Ec.  105,  Lord  Stowbll  said;  '*  It  must 
be  seen  *  that  he  has  practiced  a  tram  of  conduct  which  led  to  her  guilt,  and 
which  he  foresaw  and  intended  should  lead  to  it.*  Mere  passive  connivance 
Is  as  much  a  bar  as  active  conspiracy.** 

In  Bunnell  v.  Cfreathead.  49  Barb.  106,  an  action  of  crim.  con.,  where  the 
plaintiff  did  not  interpose  to  prevent.,  but  followed  his  wife,  and  secretly 
watched  the  illicit  interooose,  tt  was  held  that  he  could  recover  only  actual 
damages 

Schouler  says  (Husb.  and  Wife,  §  540)  **  This  corrupt  consent  will  be  prs^ 
sumed  from  passive  as  well  as  active  encouragement  of  the  offense,  and  ooik 
duet  amounting  in  substaaoe  to  an  estoppel.' 
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(MO  Mtm.  an.) 

Stoeki'^iiffhU  of  l^e-ienani  and  remmndwmwu. 

Wliere  a  will  proTides  for  a  trust  to  paj  income  to  one  for  life  with  remainder 
to  another,  and  the  trustee  inveets  in  bonds  at  a  premium,  payable  at  a  cer- 
tain day,  he  may  deduct  from  the  interest  received  on  each  bond  enough  to 
make  good,  liy  successive  deductions,  the  amount  of  such  premium,  without 
regard  to  the  market  value  of  the  bonds  at  the  time  of  deduction.'^ 

A  COOUNTING  of  a  trustee.     The  head-note  states  the  point. 

J.  L,  Siackpole,  for  ap])el1ant. 
J.  ff.  Benion,  Jr.,  for  appellee. 

Deykns,  J*  [Omitting  other  considerations. ]  This  is  an  appeal 
from  a  decree  of  a  single  justice  of  this  court,  affirming  a  decree  of 
the  Probate  Gourt,  by  which  the  account  of  the  New  England 
Trust  Company,  a  trustee  holding  a  fund,  the  income  of  which  is 
payable  for  life,  with  remainder  over,  wtis  disallowed.  The  system 
pursued  by  the  trustee  with  reference  to  the  investments  which  it 
had  made  in  bonds,  and  other  promises  to  pay,  of  the  XJnited  States 
government,  or  of  municipal  or  railroad  corporations,  due  on  a  day 
certain,  and  which  had  been  bought  at  a  premium,  has  been  to 
ascertain,  by  tables  in  use  among  bankers  and  brokcra,  what  is  in 
fact  the  net  income  arising  from  these  promises,  considering  the  pre- 
mium actually  paid  by  the  investing  trustee,  which  would  not  be 
repaid  at  the  maturity  of  the  bond,  the  mte  of  interest,  and  the 
date  of  payment  of  the  security,  and  to  pay  over  this  net  income  to 
the  life-tenant,  the  difference  between  this  net  income  and  the 
actual  rate  of  interest  as  received  going  to  a  fund,  which  at  the 
date  of  the  maturitity  of  the  promise  would  leave  the  original 
capital  intact.  The  decree  appealed  from  directed  the  trustee  to 
pay  to  the  life-tenant,  as  income,  the  sums  thus  reserved  for  the 
purpose  of  being  returned  to  the  capitaL 

It  is  the  general  rule,  that  where  investments  are  made  in  prop- 
erty of  a  permanent  character,  and  not  in  terminable  securities,  the 
loss  or  gain  in  such  investments  is  that  of  the  corpus  of  the  estate. . 

*8eeait<0,Ml 
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If  for  any  cause  an  investment  be  reduced  in  value,  and  it  be- 
comes necessary  to  sell  it,  the  sum  for  which  it  is  sold  becomes  a 
new  principal,  on  which  the  life-tenant  is  to  receive  the  income. 
In  the  management  of  real  estate,  when  permanent  improvements 
are  placed  thereon,  they  are  a  proper  charge  on  the  capital,  while 
usual  and  ordinary  repairs  are  a  deduction  from  the  income.  Par- 
sons  V.  WinaloWy  16  Mass.  361. 

If  a  trustee  purchases  shares  in  the  capital  stock  of  a  bank,  inas- 
much as  the  remainderman  will  receive  exactly  that  which  is  pur- 
chased, the  tenant  for  life  should  receive  the  full  income  thereof 
undiminished.  Such  was  the  course  pursued  by  the  trustee  in  the 
case  at  bar,  in  regard  to  the  bank  shares  purchased  by  it.  Nor 
does  it  become  the  duty  of  the  trustee  to  sell  such  shares,  should 
they  appreciate  in  value  after  he  has  invested  in  them,  and  to  pay  over 
to  the  tenant  for  life  the  amount  which  they  have  increased  in  value. 
If  it  becomes  necessary,  in  the  proper  administration  of  the  trust 
estate,  to  sell  such  shares,  the  gain  or  loss  is  that  of  the  capital  of 
the  estate,  and  the  sum  received  constitutes  anew  principal. 

The  tenant  for  life  does  not  seek  any  order  by  which  the  bonds, 
the  interest  on  which  is  here  under  discussion,  are  to  be  sold,  or 
the  investments  changed.  Nor  can  it  be  contended  that  these 
securities  are  not  of  a  class  in  which  trustees  may  invest,  if  due  care 
has  been  used  m  the  selection.  The  rule,  says  C.  J.  Shaw,  **  that 
no  investment  can  be  considered  safe,  or  can  be  approved  by  a  Pro- 
bate Court  or  court  of  equity,  except  in  public  securities,  however 
well  supjx)rted  by  authorities,  as  a  rule  well  established  in  English 
courts  of  equity,  is  wholly  inapplicable  to  this  country,  and  unten- 
able." Lovett  V.  Minoi,  20  Pick.  116,  119;  s.  c,  32  Am.  Dec.  206. 
While  there  are  now  many  more  public  securities  than  those  which 
existed  when  these  remarks  were  made,  investments  cannot  be  con- 
6ned  to  them.  A  loan  at  a  fixed  mte  of  interest,  even  if  secured  by 
the  stock  of  a  manufacturing  or  other  business  corpomtion,  as  col- 
lateral security,  if  proper  precaution  is  taken  against  fluctuation,  is 
not  necessarily  injudicious.  Brown  v.  French,  125  Mass.  410;  a.  c, 
28  Am.  Rep.  254.  There  are  many  stocks  under  public  suiiervision, 
such  as  bonds  of  coi*poratious  where  there  is  sufficient  capital  to 
insure  their  safety,  which  with  bonds  of  municipalities,  loans 
secured  by  mortgage,  etc.,  constitute  proper  investments. 

The  purchase  of  the  bonds  by  the  trustee  in  the  case  at  bar 
apiienrs  to  have  been  judiciously  made;  substantially  all  have  appre* 
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filiated  in  valae;  and  they  are  of  the  class  of  securities  contemplated 
as  investments  by  the  statutes  under  which  the  trustee  does  its  busi- 
ness. Stats.  1869,  ch.  182,  §  5;  1871,  ch.  142;  Pub.  Stats.,  ch.  116, 
§20. 

Assuming  that  the  purchase  o^  bonds  at  a  preminm  was  safe  and 
pmdent,  and  such  as  judicious  men  would  make  in  the  conduct  of 
their  affairs,  which  is  substantially  the  rule  heretofore  laid  down, 
the  question  arises  inasmuch  as  it  is  certain  that  the  corpus  of  the 
fund  is  to  be  diminished  if  this  investment  is  permanent,  whether 
the  trustee  may  retain  such  sums  annually  as  will  restore  to  the 
fund,  at  its  maturity,  exactly  what  was  taken  therefrom  at  the  time 
of  the  purchase.  This  is  what  the  trustee  has  undertaken  to  do. 
If  as  suggested  in  argument,  there  is  any  inaccuracy  (n  the  calcula- 
tion by  which  this  result  is  reached,  this  is  a  subordinate  matter,  to 
be  determined  by  more  accurate  accounting,  should  it  be  required, 
not  necessary  now  to  be  discussed.  That  which  is  really  income 
from  a  bond  purchased  at  a  price  above  par,  say  $120,  and  payable 
in  ten  years,  is  not  the  amount  received  in  interest  annually,  but; 
that  amount,  deducting  therefrom  the  sum  necessary  to  restore,  at 
the  end  of  the  teu  years,  the  $20  premium.  No  prudent  man 
would  treat  as  income  from  his  property  the  whole  amount  received, 
when  there  was  thus  to  be  a  diminution  of  his  principal  amount* 
ing  at  the  end  of  the  ten  years  to  this  premium,  and  steadily  tend- 
ing to  this  during  the  entire  period.  To  deal  with  interest  thus 
received  as  income  purely  would  to  the  extent  of  the  premium, 
exhaust  the  capital.  The  premium  paid  is  no  more  than  an  advance 
from  capital,  which  the  remainderman  is  entitled  to  have  repaid,  if 
he  is  entitled  to  receive  the  capital  intact.  If  in  such  a  cause  the 
tenant  for  life  should  die  before  the  maturity  of  the  bond,  and  thus 
the  whole  advance  not  then  be  repaid,  he  would  have  paid  no  more 
than  his  just  proportion.  Unless  the  premium  is  to  be  restored,  it 
is  not  easy  to  see  how  investments  in  bonds  bearing  a  premium  can, 
in  justice  to  the  remainderman,  be  made  his  property  where  a  bond 
is  kept  to  maturity  being  diminished  solely  for  the  benefit  of  the 
tenant  for  life.  Into  the  question  how  much  income  an  investment 
at  a  premium  in  a  bond  payable  at  a  fixed  future  time  produces, 
the  loss  of  the  premium  at  that  time  necessarily  enters  as  a  factor. 

The  bonds  purchased  by  the  trustee  have  substantially  all  appre- 
ciated in  value,  and  this  to  such  an  extent,  that  if  they  were  now 
sold,  the  surplus  above   the  sum  which  would  be  necessary  to 


496  MASSACHUSETTS, 


New  Eoglaud  Trust  Company  v.  Eaton. 


restore  to  the  capital  all  that  was  paid  at  the  time  of  purchase  bj 
way  of  premium  would  enable  the  trustee  to  pay  the  teiumt  for  life 
the  deductions  that  have  heretofore  been  made  in  order  to  repair 
the  principal  at  the  maturity  of  the  bond*  The  life-tenant  there- 
fore insists  that  the  trustee  should  now  be  ordered  to  pay  to 
her  these  sums,  since,  if  a  sale  were  made  at  this  moment, 
they  would  not  be  needed  to  repair  any  deficiency  in  the  principal. 
The  trustee  is  to  manage  the  fund  in  his  hands,  not  for  the  pur- 
poses of  speculation,  but  in  regard  to  the  permanent  disposition  of 
the  fund.  Harvard  College  v.  Amory^  and  Lwell  v.  Minol,  vii 
supra. 

The  argument  of  the  tenant  for  life,  that  the  practice  of  holding 
securities  until  their  maturity  would  deprive  him  of  the  very  care 
and  ability  in  the  management  of  the  trust  for  which  he  pays  com- 
pensation to  the  trustee,  can  readily  be  pressed  so  far  as  to  sanction 
a  practice  of  trading  and  trafficking  in  trust  securities,  which 
would  be  attended  with  dangerous  results  to  the  trust  fund.  In- 
vestments carefully  and  judiciously  made  are  not,  as  a  general  rule, 
to  be  disturbed.  The  argument  of  the  tenant  for  life  asserts  that 
the  income  obtained  for  her  is  less  than  one-half  of  that  which 
might  be  obtained  on  absolutely  safe  mortgages.  The  case  affords 
no  evidence  of  this,  nor  in  this  proceeding,  which  only  concerns 
the  account  of  the  trustee  and  the  amount  of  its  payments  to  the 
tenant  for  life,  could  it  be  settled  whether,  in  this  view,  the  trustee- 
should  be  ordered  to  dispose  of  these  securities. 

But  if  the  securities  were  sold,  and  a  larger  sum  realized  than 
would  be  necessary  to  restore  to  the  corpus  of  the  estate  that  which 
was  taken  from  it  when  they  were  purchased,  the  question  would 
still  be,  whether  the  appreciation  of  the  securities  in  market  value- 
was  the  property  of  the  tenant  for  life,  or  of  the  remainderman^ 
There  is  no  ground  on  which  it  can  be  contended  that  it  belongs 
to  the  tenant  for  life,  unless  she  is  also  to  be  made  responsible 
when  loss  occurs  in  the  purchase  and  subsequent  sale  of  securities. 

There  cannot  be  this  chance  of  profit  for  her,  unless  there  is  to- 
be  a  corresponding  risk  in  such  transactions.  If  the  rule  be  just, 
that  when  a  security  is  kept  to  maturity,  income  is  to  be  paid  only 
to  such  an  extent  as  shall  leave  the  corpus  of  the  estate  at  that 
time  intact,  by  restoring  to  it  the  premium  paid  at  the  time  of 
purchase,  it  is  equally  just  that  the  gain  or  loss  that  occurs  by  a 
sale  thereof,  if  for  any  cause  one  shall  become  necessary  while  it  is. 
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rnnningy  should  be  that  of  the  corpus  of  the  fund.  The  estate  of 
the  tenant  for  life  will  be  unaffected  thereby,  except  so  far  as  it 
may  be  altered  when  a  change  is  made  in  securities  by  the  increase 
or  diminution  of  the  sum  to  be  reinvested.  To  expose  the  estate 
of  the  tenant  for  life  to  any  risk  beyond  what  is  involTed  in  this— - 
and  because  there  may  be  a  possible  chance  for  gain,  under  some 
circumstances,  by  changes  in  investments,  to  subject  it  to  the  loss 
which  occurs,  when  for  any  cause  it  becomes  necessary  to  sell  at 
a  diminished  price  securities  purchased  for  the  trust  estate — would 
be  to  defeat  the  object  for  which  tenancies  for  life  are  in  most  caso8 
create. 

In  Parsons  v.  Winslow,  ubi  supra,  there  had  been  a  loss  to  the 
trust  estate  by  the  defalcation  of  the  trustee,  whose  successor  had 
been  able  to  recover  from  him,  in  value,  only  a  portion  of  the 
property  originally  intrusted  to  him.  It  was  held  that  the  recov- 
ered  fund,  thus  diminished,  would  constitute  a  new  principal,  and 
that  the  loss  would  thus  ^M)e  apportioned  in  the  same  manner,  as 
if  it  had  arisen  from  the  fall  in  the  price  or  value  of  any  public 
stocks,  or  of  any  land,  in  which  the  fund  should  have  been  invested 
according  to  the  provisions  of  the  will."  It  is  said  by  Mr.  Justice 
Jackson:  ''It  would  be  unjust,  and  contrary  to  the  manifest 
intent  of  the  testator,  if  the  tenant  for  life,  on  the  one  hand, 
should  continue  to  receive  the  whole  amount  of  the  interest  on  the 
original  fund,  after  the  principal  had  been  thus  reduced;  or  if  on 
the  other  hand*  the  income  should  be  applied  to  replace  the  prin* 
cipaL  In  the  one  case,  the  tenant  for  life  would  be  left^  for  an 
indefinite  period,  without  any  support  or  benefit  from  the  intended 
bounty  of  the  testator;  and  in  the  other,  the  reversioner  might  lose 
the  whole  that  was  intended  for  him." 

It  has  been  suggested,  that  a  suspense  account  might  be  kept  liy 
the  trustee,  to  which  sums  such  as  have  in  the  case  at  bar  been  re- 
tsiined  might  be  carried,  and  that  if  hereafter  the  bonds  should  be 
Bold  before  maturity  at  an  advance,  the  life-tenant  should  be  enti- 
tled to  rcH'oive  therefrom  all  that  is  not  required  to  restore  the  cap- 
ital originally  invested.  This  suggestion  is  based  upon  the  theory, 
that  any  possible  profit  made  by  the  sale  of  securities  belongs  to 
the  tenant  for  life,  and  still  involves  the  idea  that  she  must  bear 
the  possible  loss.  We  cannot  concede  this,  except  so  far  as  het 
estate  is  affected  by  the  increase  or  diminution  of  the  sum  to  be  re- 
invested. Such  a  suggestion  would  require,  as  a  corresponding 
Vol.  LIV  —  «8 
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duty^that  when  a  bond  was  depreciating  in  value  such  sums  should 
be  retained  from  the  life-tenant's  income  as  would  be  necessary  to 
repair  the  loss  to  the  capital  of  the  estate  by  such  depreciation, 
should  it  be  sold  before  maturity. 

There  can  ordinarily  be  no  better  test  of  the  true  income  which 
a  sum  of  money  will  produce,  having  regard  to  the  rights  of  both 
the  tenant  for  life  and  the  remainderman,  than  the  interest  which 
can  be  received  from  a  bond  which  sells  aba\'e  par  and  is  payable 
at  the  termination  of  a  fixed  time,  deducting  from  such  interest,  as 
it  becomes  due,  such  sums  as  will  at  maturity  eflhce  the  premium. 
If  such  a  bond  has  increased  in  value  since  its  purchase,  assuming 
it  to  have  been  an  entirely  safe  investment,  and  none  other  should 
be  made,  it  is  because  a  change^  in  the  rates  of  interest,  or  some 
similar  cause,  has  altered  market  values.  There  would  be  no  reason 
to  suppose  that  such  a  bond  could  be  sold,  and  the  amount  received 
reinvested  at  »  higher  rate  of  interest,  unless  at  the  sacrifice  of 
some  safeguard  in  the  investment.  Investments  of  trust  property 
should  be  made  with  a  view  to  safety,  and  changes  should  not  be 
made  except  after  much  inquiry  and  circumspection,  and  ordinarily 
with  an  immediate  and  advantageous  reinvestment  in  contempla- 
tion. In  making  such  changes,  a  trustee  is  not  entitled  so  to  exer« 
cise  his  authority  as  to  vary  or  affect  the  relative  rights  of  the  <»•- 
iuis  que  trust.     Hill  on  Trustees  (4th  Am.  ed.),  768. 

The  only  case  in  this  country  which  we  have  found,  or  to  which 
we  have  been  referred,  deciding  the  question  we  have  considered, 
is  Farwell  v.  Tioeddle,  10  Abb.  N.  0.  94,  in  which  it  was  held  that 
a  course  similar  to  that  pursued  by  the  trustee  in  this  case  was 
correct  and  proper. 

Not  much  assistance  is  to  be  expected  from  the  English  cases, 
as  until  the  Stat,  of  22  and  23  Vict.,  ch.  35,  §  32,  authorizing  invest- 
ments in  East  India  stock  and  bank  stock,  only  one  security,  the 
three  per  cent  consols,  was  there  recognized  as  proper  for  trust 
estates.  An  investment  in  the  three  per  cents,  which  it  is  not 
contemplated  will  ever  be  paid,  and  the  holdecs  of  which  have  been 
considered  as  perpetual  annuitants,  has  been  deemed  the  only  safe 
investment,  and  peculiarly  adapted  for  the  purpose,  as  until  a  re- 
cent period  they  have  been  below  par.  The  principle  is  well  estab- 
lished by  all  the  English  cases,  that  the  corpus  of  the  trust  capital 
is  to  be  kept  intact,  so  that  the  remainderman  may  thus  receive  it, 
while  in  justice  to  the  life-tenant  it  must  be  kept  in  income-pro- 
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ducing  property.  Where  the  testator  makes  a  general  gift  of  his 
estate  to,  or  in  trust  tor,  a  person  for  life,  with  remainder  over,  so 
much  of  the  property  as  consists  of  leaseholds,  terminable  annuities, 
or  other  interests  of  a  perishable  nature,  must  be  converted,  and 
reinvested  in  these  permanent  securities.  As  they  are  permanent, 
whether  purchased  below  or  above  par,  the  life-tenant  receiyes  the 
full  mcome,  the  remainderman  receives  undiminished  that  which 
has  been  purchased,  and  no  adjustment  of  the  relative  rights  of  the 
respective  cesluis  qii$  trust  has  been  necessary. 

There  may  be  specific  gifts  of  terminable  or  perishable  securities 
of  such  a  character  as  to  show  an  intention  on  the  part  of  the  tes- 
tator that  the  life  tenant  may  exhaust  or  consnrne  them.  In  the 
absence  of  such  intention,  if  in  contravention  of  the  general  rule 
the  trustees  suffer  the  tenant  for  life  to  receive  the  whole  income 
arising  from  such  securities,  he  will  be  decreed  to  refund  what  he 
may  have  received  over  and  above  what  he  would  have  re- 
ceived if  the  conversion  had  been  duly  made  and  the  pro- 
ceeds invested  in  the  three  per  cents.  This  difference  is  treated 
as  capital  to  be  invested  for  the  benefit  of  all  parties  entitled,  and 
the  tenant  for  life  is  bound  to  make  it  good  in  the  first  Instance. 
On  his  failure  to  do  so,  the  trustees  are  responsible  therefor.  Hill 
on  Trustees  (4th  Am.  ed.),  591,  and  cases  cited;  Perry  on  Trusts, 
§547. 

The  same  principles  have  been  applied  since  investments  of  trust 
funds  were,  by  the  Stat,  of  %%  and  23  Vict.,  ch.  35,  permitted  to  be 
made  in  East  India  stock,  which  is  a  security  that  may  be  redeemed, 
as  well  as  in  certain  other  stocks  named.  The  courts  have  con- 
stantly refused  to  allow  any  investments  to  be  made  therein,  unless 
there  were  pecuhar  reasons  for  favoring  the  life-tenant,  or  at  the 
request  and  on  the  application  of  the  settler  of  the  trust.  Equita^ 
lie  Reversumary  Interest  Society  v.  Fuller,  1  J.  &  H.  379.  In  such 
case  the  direction  has  sometimes  been,  that  the  investment  should 
not  be  made  unless  the  stock  could  be  purchased  at  par.  Waite  v. 
Liftlewoodf  41  L.  J.  Oh.  636.  One  reason,  given  in  Cockburn  v. 
Peel,  3  De  G.,  F.  &  J.  170,  for  refusing  to  i^ermit  a  purchase  of 
East  India  stock,  was  that  it  must  be  purchased  at  an  advance,  and 
that  there  was  no  provision  in  the  act  for  any  sinking  fund  by  which 
the  deficiency  made  in  the  capital  could  be  supplied. 

In  ffume  v.  Richardson,  4  DeG.,  F.  &  J.  29,  it  was  held  that 
for  the  period  between  the  death  of  the  testator  and  the  passing  of 
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the  Stat,  of  22  &  23  Vict.,  ch.  35,  the  life-tenant  was  entitled  only 
to  such  income  as  she  would  liave  received  had  the  stock  been  con- 
yerted  and  invested  in  consols,  and  that  although  after  the  passage 
of  this  statute  she  was  entitled  to  the  whole  income,  yet  the  trus- 
tees were  only  justifiable  in  keeping  the  East  India  stock  until  a 
snitable  investment  could  be  made  in  lands,  in  which  by  the  will  the 
trustees  were  directed  to  invest. 

Brown  v.  GeUailif,  L.  S.,  2  Ch,  751,  decides  no  more  on  this  sub- 
ject than  that,  when  a  testator  authorizes  investments  as  permanent 
which  would  otherwise  be  unauthorized,  the  life-tenant  has  the  full 
income:  The  authority  given  by  the  will  indicated  a  preference  of 
the  life-tenant  to  this  extent,  which  took  the  case  out  of  the  ordi- 
nary rule.  *^  I  understand  "  says  Lord  Oaibns,  ''  the  words  of  the 
will  as  amounting  to  the  constitution  by  the  testator  of  a  larger  class 
of  authorized  securities  than  this  court  itself  would  have  approved 
of,  and  the  court  has  merely  to  follow  his  directions,  and  treat  the. 
income  accordingly,  as  being  the  income  of  authorized  securities." 
Other  securities  not,  coming  within  this  class  were  ordered  to  be 
converted  as  soon  as  possible,  and  until  this  could  be  done,  it  was  de- 
creed that  the  life-tenant  would  be  entitled  thereon -''to  the  divi- 
dends upon  so  much  three  per  cent  stock  as  would  have  been  pro- 
duced by  the  conversion  and  investment  of  the  property  at  the  end 
of  the  year," —  that  is,  a  year  after  the  testator's  death. 

The  method  in  which  the  English  courts  deal  with  leasehold  es- 
tates, a  common  species  of  terminable  securities  not  known  in  the 
same  form  in  the  United  States,  where  they  are  settled  in  trust  for 
life,  with  remainders  over,  under  such  circumstances  that  the  set- 
ter must  have  regarded  them  as  continuing  interests  for  all  the 
beneficiaries  of  the  trust,  including  the  remainderman,  is  strictly 
analogous  to  that  which  the  trustee  in  the  case  at  bar  has  pursued. 
These  estates,  which  are  terminable  on  a  life  or  lives,  or  at  the  end 
of  fixed  terms,  are  renewable  sometimes  by  express  contract  and 
sometimes  by  custom  which  has  been  recognized  as  legal,  upon  the 
payment  of  certain  fines  and  other  expenses.  It  is  held  to  be  the 
duty  of  the  trustees  to  preserve  the  leasehold  estates  by  renewing 
at  the  usual  periods,  for  the  benefit  of  the  parties  in  remainder.  In 
the  absence  of  other  direction  by  the  settler,  the  fine,  etc.,  for  the 
renewal  is  to  be  paid  out  of  the  rents  and  profits,  in  the  proportion 
in  which  the  esstuis  que  trust  enjoy  the  estate.  If  a  renewal  be- 
comes impractical,  the  tenant  for  life  does  not  reap  the  whole  ad- 
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Tantageof  non-payment  of  the  sum  properly  due  tor  the  renewal,  if 
there  is  an  express'  trust  for  renewal.  His  interest,  less  the  expenses 
of  the  renewal,  is  all  that  is  given  him,  and  his  proportion  of  the 
amount  fairly  to  be  paid  for  renewal  is  still  a  proper  charge  on  the 
leasehold  estate,  for  the  benefit  of  the  remainderman.  Where  the 
leasehold  estate  is  for  years,  the  amount  to  be  paid  is  readily  ascer- 
tainable by  the  proportion  which  the  tenant  for  life  enjoys  of  the 
leasehold  estate.  Where  it  is  for  lives,  and  there  is  no  express  fund 
created  for  the  renewal,  it  is  more  diflScult,  and  the  court  has  sanc- 
tioned the  plan  of  insuring  the  lives  of  the  cesiuia  que  vie  to  an 
amount  sufficient  to  corer  the  usual  expense  of  renewing  on  the 
dropping  of  a  life.     Hill  on  Trustees  (4th  Am.  ed.),  683. 

While  the  cases  on  this  subject  are  complicated  by  the  express  pro- 
visions made  in  the  settlements,  and  appear  in  some  respects  con- 
fused, they  establish  fully  the  position,  that  in  the  absence  of  di- 
rection otherwise,  the  property  received  is  to  be  turned  over  by  the 
tenant  for  life  as  he  received  it,  and  that  his  income  is  not  the  full 
rents  and  profits,  but  these,  after  deducting  therefrom,  as  accurately 
as  it  can  be  ascertained,  his  just  proportion  of  the  expense  of  main- 
taining the  security  by  renewal  of  the  lease. 

The  tenants  for  life  rely  much  upon  Hmnenway  v.  ffemenway, 
134  Mass.  446.  This  was  a  bill  in  equity  which  brought  before  us 
the  whole  management  of  a  large  estate,  in  which  very  ample  dis- 
cretionary powers  had  been  given  to  the  trustees.  The  testator  had 
left,  subject  to  the  trust,  bonds  payable  at  a  fixed  period.  As  be- 
tween the  tenants  for  life  and  the  remaindermen,  it  was  decreed 
that  the  trustees,  by  the  authority  conferred  by  the  clause  of  the 
will  ''to  hold  the  said  property  as  they  may  receive  the  same,  or  at 
their  discretion  to  sell  the  same,"  were  entitled  to  continue  these 
investments  as  such,  and  to  retain  these  bonds  until  they  were  paid 
off,  and  that  ''  the  whole  net  income  of  investments  thus  author- 
ized must  go  to  the  tenants  for  life  by  the  terms  of  the  will.^' 

There  was  also  an  investment  made  by  the  trustees  in  certain 
bonds  having  nearly  eighteen  years  to  run,  on  which  a  small 
premium  had  been  paid.  The  case  was  decided  upon  its  own  pecu- 
liar circumstances,  which  so  far  as  disclosed  were  held  to  show  no 
special  reason  why  the  tenants  for  life  should  not  receive  the 
interest  paid  on  the  bond.  The  investment  constituted  ''  a  yery 
small  proportion  of  a  large  estate,"  and  Mr.  Justice  Holmes  re- 
marks:    ''We  have  no  reason  to  doubt,  that  taking  the  whole 
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administration  of  the  troat  into  account,  the  balance  has  been  evenly 
held  between  the  two  partiea,  and  the  relation  between  the  re- 
maindermen and  the  lite-tenants  is  such  that  there  is  less  call  than 
there  might  be  in  some  other  cases  for  treating  the  life-tenants  with 
great  strictness."  It  certainly  was  not  held  that  the  trustees  might 
not,  under  some  circumstances,  purchase  for  the  trust  estate  at  a 
premium  bonds  payable  at  a  fixed  time,  and  exercising  their  dis- 
cretion honestly  and  for  the  purpose  of  dealing  fairly  with  both 
parties,  might  not  reserre  some  portion  of  that  paid  as  interest, 
suflScient  at  the  end  of  the  period  to  restore  the  premium  to  the 
capital,  by  the  loss  of  which  it  would  otherwise  bo  depleted. 

Upon  the  account  rendered  by  the  trustee  in  the  case  at  bar,  as 
heretofore  said,  the  question  whether  by  virtue  of  our  supervision 
over  trusts,  the  trustee  should  be  ordered  to  change  its  investments, 
is  not  brought  before  us.  Upon  these  as  they  exist,  the  deduction 
from  the  full  interest  reserved  to  restore  the  premium  at  the  end  of 
the  term  was  properly  made.  It  is  only  thus  that  the  property  can 
be  turned  over  to  the  remainderman  undiminished.  If  the  estate 
of  the  tenant  for  life  terminates  before  the  bond  is  payable,  the  cost 
Df  effacing  the  premium  will  be  borne  in  the  right  proportion  by 
the  respective  cesiuis  que  trust 

In  the  opinion  of  a  majority  of  the  court,  the  entry  in  the  case 
should  be 

HoucES,  J.  (dissenting).  If  the  opinion  of  the  majority  of  the 
court  went  on  the  ground  that  so  far  as  appears,  the  trustee  might 
have  made  these  investments  with  the  intent  to  keep  them  until  the 
trust  expired  or  the  bonds  matured,  and  in  the  exercise  of  its  discre- 
tion as  a  business  manager,  in  view  of  the  particular  circumstances  of 
the  case,  thought  it  necessary  to  retain  a  fund  iu  suspense  against  a 
probable  loss  of  premium,  speaking  for  myself  alone,  I  should  have 
been  disposed  to  acquiesce  in  that  opinion.  But  from  the  main 
line  of  reasoning  actually  adopted,  I  am  constrained  to  dissent  upon 
grounds  both  of  principle  and  authority. 

Shortly  stated,  I  understand  that  reasoning  to  be  this:  That  if 
a  bond  is  bought  at  a  premium,  it  must  be  assumed  that  the 
premium  is  paid  for  the  single  reason  that  the  rate  of  interest  on 
the  bond  is  higher  than  the  market  rate,  because  it  must  be  assumed 
that  the  investment  is  absolutely  safe;  that  therefore  the  analogy 
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of  wasting  investments,  such  as  leaseholds,  applies,  and  that  an 
annual  dednction  from  interest  is  proper. 

So  far  this  is  precisely  the  argament  which  was  pressed  upon  us 
with  much  force  in  Hwnenway  t.  Hefnentoay,  134  Mass.  446,  and 
which  was  rejected  after  the  gravest  deliberation.  A  great  part  of 
the  opinion  was  devoted  to  answering  it,  and  it  still  seems  to  me 
that  the  discussion  was  necessary  to  the  decision  of  the  case. 

Hementoay  y.  Hemenway,  as  I  conceive,  did  not  bring  before  us 
the  whole  administration  of  the  estate,  but  certain  specific  ques- 
tions, one  of  which  was,  whether  the  interest  should  make  good  the 
premium  paid  by  trustees  for  bonds  purchased  by  them  above  par. 
If  the  rule  now  adopted  had  been  recognized,  it  would  have  been 
unnecessary  and  improper  to  look  beyoud  the  particular  bonds  to 
fche  rest  of  the  account  It  was  because  that  rule  was  repudiated, 
that  it  was  said,  and  deliberately  said,  that  nothing  showed  that 
the  premium  was  paid  for  .interest  above  the  market  rate,  and  that 
the  whole  administration  of  the  trust  might  be  considered.  The 
latter  principle  is  not  the  law  in  jurisdictions  where  authorized 
investments  are  limited  in  number,  as  in  New  York,  but  each 
investment  is  dealt  with  separately.  The  only  reason  for  departing 
from  the  precedents  elsewhere  was,  that  in  the  latitude  allowed 
trustees  in  this  Commonwealth,  it  was  thought  impossible  to 
assume  that  premiums  were  paid  in  respect  of  interest  alone. 

I  think,  therefore,  that  the  reasoning  of  the  majority  is  opposed 
to  one  of  the  points  directly  decided  in  Hmaenway  v.  Iletnenway, 
as  it  certainly  is  to  the  main  line  of  discussion  in  that  case,  and  I 
am  confirmed  in  my  opinion  by  the  fact,  that  two  others  of  the 
four  surviving  justices  who  took  part  in  the  decision  are  of  the  same 
mind.  I  must  suppose  that  Heinenway  v.  Hemenway,  htis  been 
accepted  by  trustees  as  expressing  the  settled  opinion  of  the  court. 
I  cannot  foresee  the  extent  or  nature  of  the  evil  that  may  follow 
from  our  abandoning  what  has  been  acted  on  ats  law.  But  I  should 
be  most  unwilling  to  overrule  a  decision  which  I  supposed  to  have 
been  accepted  as  a  guide  in  dealing  with  property,  even  if  I  thought 
it  wrong.  I  do  not  however  think  either  the  decision  or  the  rea- 
soning in  Hetnenway  v.  Hemenway  wrong,  and  I  refer  to  that  case 
for  what  I  do  not  deem  it  necessary  to  repeat  hei'c. 

But  I  understand  the  opinion  of  the  majority  not  to  stop  with 
overruling  Senienway  v.  ffefiieJitoay.  In  this  case,  the  bonds  thus 
far  have  not  depreciated,  but  have  risen  in  value.    No  part  of  the^ 
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premium  has  been  lost  as  yet.  But  the  argument  is  either  that  it 
is  to  be  presumed  that  bonds  will  be  kept  until  the  premium  is  lost, 
or  else  that  the  approach  to  maturity  is  a  constantly  acting  cause 
which  depreciates  the  bond  so  much  each  year  with  mathematical 
certainty,  and  that  even  if  the  depreciation  is  disguised  by  a  more 
powerful  motion  the  other  way,  it  must  be  allowed  for,  because  the 
rise  in  value  belongs  wholly  to  the  corpus,  and  would  have  been  so 
much  greater  but  for  this  counteracting  influence. 

I  think  I  fully  appreciate  the  logical  force  of  this  argument,  but 
it  appears  to  me  to  illustrate  the  danger  of  relying  on  logic  when 
the  premises  are  fictitious.  The  necessary  premises  for  casting  the 
whole  burden  of  repaying  premiums  upon  interest  is  that  the 
premium  is  paid  solely  for  interest  above  the  market  rate.  If  that 
premise  is  a  fiction,  as  I  think  it  is,  and  if  considerations  of  policy 
are  held  nevertheless  to  justify  its  adoption,  at  least  the  conclu- 
sions to  be  drawn  from  it  should  be  guacded  and  restrained  by  con- 
siderations  of  a  similar  nature.  I  can  hardly  think,  that  if  the 
trust  had  been  terminated  or  the  bonds  sold  at  the  date  of  the 
account,  when  the  corpus  had  actually  gained  by  the  investment, 
the  sums  retained  from  interest  would  be  paid  over  to  the  remain- 
derman. Yet  that  conclusion  seems  to  me  to  follow  from  the  rea- 
soning. 

I  think,  in  other  words,  that  the  question  of  holding  the  balance 
even  between  tenant  for  life  and  remainderman  is  a  problem  so 
dependent  on  the  particular  facts,  and  so  complex,  that  while  we  can- 
not hope  to  solve  it  with  perfect  accuracy,  every  one  would  feel  that 
to  cut  the  knot  with  a  formula  in  the  case  I  have  supposed  would  be 
an  unnecessary  abandonment  of  the  discriminations  within  our 
power,  and  as  a  practical  judgment,  would  be  as  likely  to  work 
as  justice. 

If  I  am  right  so  far,  what  difference  can  it  make  that  the  trustee 
has  not  sold  ?  Whether  it  is  or  is  not  true,  as  is  said  in  Hemenwatf 
V.  ffemenwaffy  that  a  determination  not  to  sell,  if  a  sale  is  possible, 
stands  on  much  the  same  footing  as  a  purchase,  I  apprehend  that, 
if  a  trustee  having  the  usual  powers  sells  and  reinvests  twenty  times 
in  as  many  days,  he  is  not  ipso  facto  guilty  of  a  breach  of  trust,  and 
that  if  the  reinvestments  arc  premier  and  profitable,  his  conduct 
would  not  be  open  to  animadversion.  On  this  point  the  English 
books  can  give  us  no  light.  At  all  events,  this  trustee  might  sell 
now  if  he  saw  fit.    On  what  ground  is  the  determination  of  the 


JANUARY  TKRM,  1886.  505 


New  England  Trust  Compilny  v.  Eaton. 


trustee  not  to  sell -^ a  determmatioii  which  in  this  case  the  court 
eannot  revise  —  to  change  the  relative  rights  of  ces(ui$  que  trust? 

Let  us  look  a  little  further  into  the  nile  adopted.  Suppose  a  sale 
to  have  taken  place,  and  other  bonds  to  have  been  bought  at  a 
price  above  par.  The  trustee  will,  of  course^  com2)ute  the  rate  of 
interest  to  be  received  by  the  tenant  for  life  in  the  future  by  deduct- 
ing the  annual  sums  necessary  to  i*eplace  the  new  premiums  paid. 
But  there  is  no  particular  sanctity  in  the  rate  which  happened  to 
prevail  at  the  moment  of  purchase,  still  less  in  the  rate  artificially 
determined  by  the  premium  paid.  If  there  has  been  no  sale,  but 
the  market  price  of  the  bonds  has  risen,  ex  hypothesi  the  rate  of  inter- 
est is  conclusively  proved  to  have  fallen,  because  a  fall  in  the  cur- 
rent  rate  of  interest  is  the  only  recognized  ground  for  a  rise  in 
price.  Why  is  not  the  remainderman  entitled  to  have  a  new  com- 
putation started  on  that  footing  ?  Why  is  not  the  tenant  for  life 
entitled  to  have  the  reservation  diminished  if  the  rate  of  interest 
rises  ?  And  pushing  the  principle  to  its  logical  result,  why  is  not  the 
trustee  bound  to  follow  the  fluctuations  of  the  market  from  day  to 
day,  attributing  them  all  to  the  fluctuations  of  interest,  as  he  is 
bound  to  do. 

I  now  recur  to  the  premises  of  the  argument  which  I  am  opposing. 
I  repeat  what  was  said  in  Hemenioay  v.  Hemenway,  that  I  do  not 
see  how  we  can  start  with  the  assumption  that  all  proper  invest- 
ments are  absolutely  safe,  when  the  leading  ctise  in  this  State  is  to 
the  very  point  that  an  investment  may  be  unsafe,  and  yet  justifiable. 
Lovell  V.  JUinot,  20  Pick.  116;  8,  c,  32  Am.  Dec  206.  But  the  as- 
sumption appears  to  me  to  be  inconsistent  with  facts  which  we  must 
notice,  and  to  lead  to  conclusions  not  yet  mentioned,  which  we 
could  not  accept.  Within  a  few  yeara  the  first  mortgage  four  per 
cent  bonds  of  a  flourishing  railroad  have  sold  at  eighty-five,  while 
:at  the  same  time  United  States  four  per  cents  stood  at  one  hundred 
and  twenty  or  mora,  and  city  fours  of  a  high  rank  stood  at  about 
par.  The  diflferences  were  not  to  be  accounted  for  by  the  difference 
of  time  which  the  bonds  had  to  run,  or  by  exemption  trom  taxation. 
I  should  be  surprised  to  learn  that  either  bond  was  not  ai)roper  in- 
vestment. If  they  were  all  proper  investments,  the  difference  in 
price  could  not  be  referred  to  difference  in  interest. 

Again,  if  the  fiction  of  safety  be  adopted,  I  still  do  not  see  why  it 
does  not  follow  that  if  a  bond  is  bought  below  par,  the  tenant  for 
life  JS  equally  entitled  to  an  annual  increment  on  the  interest  re«- 
YoL-LlV  — 64 
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oeiyed  by  him  as  the  bond  giadually  approaches  maturity.  This 
was  argued  in  Hemenway  t.  Hemenwayy  but  I  must  belieTe  that 
such  a  doctrine  would  disconcert  trustees  not  a  little.  Of  ooone  it 
would  call  for  sales  of  capital  fr6m  time  to  time  to  produce  funda 
for  the  tenant  for  life  beyond  the  amount  received  on  the  bonds. 
There  is  a  well-known  bond  which  was  purchased  by  trustees  a  few 
years  ago  at  fifty  per  cent,  and  which  now  stands  at  one  hundred 
and  twenty  or  over.     How  is  a  case  like  that' to  be  dealt  with? 

If  it  be  said  that  the  consequences  suggested  follow  only  upon  an 
attempt  to  carry  logic  too  far,  and  that  they  are  to  be  controlled  by 
practical  judgment,  I  agree.  But  I  think  that  the  same  thing 
ought  to  be  true  of  the  step  now  taken,  as  I  have  said  already.  If 
we  are  to  start  with  a  fiction  and  then  apply  logic,  I  think  these 
results  follow.  If  we  are  to  use  our  judgment,  I  do  not  see  why  we 
should  not  use  it  at  every  step,  and  I  believe  that  to  make  the  tables 
referred  to  the  universal  arbiter  between  tenant  for  life  and  remain- 
derman is  not  so  near  an  approach  to  justice  as  we  may  hope  to 
reach.  I  am  much  more  disposed  to  regard  trustees  as  a  sort  of 
domestic  tribunal,  ex  necessitate,  between  the  parties,  subject  to  the 
control  of  the  courts  in  case  of  a  want  of  good  faith  or  reasonable 
judgment. 

Finally  I  must  repeat  what  was  said  in  Bementvay  v.  Hemenway^ 
after  an  elaborate  examination  of  the  English  books,  that  in  my 
opinion  the  English  cases  do  not  apply  the  principle  of  wasting  in- 
vestments to  premiums  on  authorized  permanent  investments.  But 
even  if  they  did,  I  should  consider  that  in  view  of  the  latitude  of 
investment  allowed  in  Massachusetts,  and  the  great  fluctuations  of 
American  securities,  it  would  be  undesirable  to  accept  that  princi- 
ple at  present,  and  still  more  so,  to  adopt  the  simple  device  of  the 
tables  as  the  means  of  working  out  that  principle. 

I  express  no  opinion  upon  the  question  of  jurisdiction,  which  I 
have  not  thought  it  necessary  to  examine,  as  both  parties  desire  ta 
have  the  case  dealt  with  upon  its  merits  now. 

I  am  authorized  to  state  that  the  chief  justice  and  Mr.  Justice 
Charles  Alubk  concur  in  views  which  I  have  expressed. 

The  case  was  argued  at  the  bar  in  November,  1884,  and  re* 
argued  in  November,  1885. 

Judgment  accordingly. 
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▲  pacnniaiy  laga^  to  tbe  testator's  widow,  sooepted  by  her,  most  be  paid 
not  oalj  In  preference  to  general  legacies,  but  if  the  abatement  of  those 
proyes  insaffident,  in  preference,  first,  to  spedflo  bequests,  and  second,  to 
spedfie  devises. 

BILL  for  instruotion  of  executors  in  payment  of  a  tnut.     The 
head-note  states  the  point     The  oourt  below  held  that  epe^ 
dfic  bequests  and  devisea  should  not  abate. 

B.  J91  BennM,  for  Amy  Jenks. 

T.  M.  Stetson,  for  (George  A.  Jenks. 

DBYBira^  J.  This  provision  made  for  the  widow  by  the  testator 
is  not  in  terms  declared  to  be  in  lieu  of  dower;  but  as  by  the  staN 
ate  of  Massachusetts,  when  provision  is  made  for  a  widow  by  tli^ 
will  of  a  deceased  husband,  she  is  not  entitled  to  dower,  unless  h 
plainly  appears  thereby  that  such  was  the  intention,  her  failure  tv^ 
waive  the  provisions  of  the  will  operates  as  an  acceptance  of  them, 
and  places  her  in  the  same  position  as  if  such  provisions  had  becF 
expressly  declared  to  be  in  lieu  of  dower.  Pub.  Stats.,  ch.  127,  §S 
18,  20;  Towle  v.  Swasey,  106  Mass.  100. 

The  widow  is  a  purchaser  for  value  in  accepting  the  provisionfi 
of  the  will,  and  is  not  treated  as  a  gratuitous  object  of  the  testator'M 
bounty.  By  relinquishment  of  her  dower,  the  estate  acquires  a  val^ 
uable  right  of  property.  Whether  the  provision  be  more  or  less,  so 
far  as  the  testator,  the  widow,  and  all  pure  beneficiaries  under  the 
will  are  concerned,  it  is  the  right  of  the  testator  to  affix  what  con- 
sideration ho  pleases  for  the  relinquishment  of  dower,  and  for  the 
widow  to  accept  or  reject  it.  Whether  as  against  creditors,  a  pro- 
vision in  lieu  of  dower  far  exceeding  its  value  could  be  held  good, 
need  not  now  be  discussed. 

The  right  of  the  widow  to  priority  in  the  payment  of  the  legacy 
which  she  takes  in  consideration  of  relinquishment  of  dower  is  so 
well  established  that  it  hardly  requires  the  citation  of  authorities. 
Burridg$  v.  Bradyl,  1  P.  Wms.  127;  Blower  v.  Morret,  2  Ves.  Sen. 
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420;  Norcott  t.  Gordon,  14  Sim.  258;  WiHiarmon  v.  Williafnsan,  6 
Paige,  298, 304;  Pollard  v.  Pollard,  1  Allen,  490;  To7tfIe  v.  Swasey,  ubi 
supra;  Famam  v.  BascoWy  122  Mass.  282, 289.  It  seems  to  be  equally 
established  that  where  a  widow  has  no  dower  interest,  as  when  she 
is  provided  for  bj  a  jointure  or  other  settlement  in  lieu  thereof,  she 
obtains  no  precedence,  but  shares  equally  with  other  pecnniary  lega- 
tees.    Roper  V.  Roper,  3  Ch.  Div.  714;  Acey  v.  Simpson,  5  BeaT.  35. 

It  follows  from  these  principles  that  where  a  wife  is  entitled,  as 
she  is  under  the  laws  of  Massachusetts,  to  a  share  in  the  personal 
jiroperty  of  the  husband,  of  which  she  cannot  be  deprived  by  will, 
the  relinquishment  of  such  right  entitles  her  to  receive  the  legacy 
given  in  consideration  thereof  in  preference  to  those  who  are  pure 
beneficiaries.  Farnum  v.  Bascom,  ubi  supra.  The  position  which 
she  occupies  in  regard  to  such  a  legacy  may  be  different,  so  far  as 
creditors  are  concerned,  as  her  right  is  independent  of  theirs  in  the 
one  case,  and  subject  thereto  in  the  other. 

It  is  not  disputed,  in  the  case  at  bar,  that  the  widow  is  entitled 
to  payment  of  her  pecuniary  legacy  from  the  personal  property 
which  has  been  generally  bequeathed,  to  the  exclusion  of  the  other 
legatees;  but  it  is  contended  that  neither  the  personal  chattels 
specifically  bequeathed  to  George  A.  Jenks,  nor  the  land  devised  to 
him,  should  such  personal  chattels  prove  insufficient,  can  be  applied 
to  the  payment  of  the  legacy  to  the  widow. 

Whether  one  devise  or  bequest  is  to  be  postponed  to  another  is  a 
question  of  intention.  The  provision  which  a  testator  makes  for 
his  widow  may  be  in  any  form  he  chooses,  as  the  wife  may  or  may 
not  accept,  as  she  pleases.  It  may  be  charged  solely  on  personal  or 
real  estate  distinctly  specified;  it  may  be  made  subject  to,  or  pre- 
ferred above,  other  legacies;  or  that  which  is  given  may  be  charged 
with  payments  or  liabilities  to  others. 

Where  a  specific  thing  is  given,  the  legacy  certainly  differs  from 
a  general  donation,  which  may  be  satisfied  from  many  sources.  If 
the  thing  exists,  the  donee  receives  it;  if  not,  no  other  portion  of  the 
testator's  property  is  charged  with  the  payment  of  its  value.  The 
contention  of  George  A.  Jenks  is  therefore  that  as  tlie  farm  and 
personal  property  thereon  were  sijecifically  devised  and  bequeathed 
to  him,  even  if  Mrs.  Jenks  was  in  a  soaae  a  purchaser  for  value  in 
that  she  relinquished  her  right  of  dower  and  her  rights  in  tlie  per- 
sonal property,  which  could  not  otherwise  have  been  taken  from 
her  in  favor  of  any  pure  beneficiaries,  yet  she  is  not  entitled  to  look 
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to  the  real  and  personal  estate  thus  specifically  bequeathed  to 
others.  The  widow  must  be  held  to  have  accepted  the  provisions 
of  the  will  according  to  their  legal  meaning;  and  the  question  there- 
fore is  whether  the  true  interpretation  is  that  they  were  or  were  not 
subject  to  the  other  specific  legacies.  The  principle  on  which  it  is 
held  that  provisions  of  a  will  accepted  by  a  widow  are  to  be  carried 
out,  if  necessary,  to  the  exclusion  of  all  pure  beneficiaries,  requires 
that  the  same  rule  should  be  applied  where  legacies  are  specific, 
there  being  no  general  legacies  from  which  these  provisions  can  be 
satisfied.  So  long  as  there  are  general  legacies,  the  specific  legacies 
shonld  be  relieved;  but  as  the  provision  for  the  widow  satisfies  a 
legal  demand  against  the  estate  which  could  not  otherwise  be  met, 
it  should  properly  take  precedence  of  everything  which  is  pure 
bounty.    PoUard  v.  Pollard,  ubi  supra. 

That  specific  legacies  must  be  held  to  abate,  as  well  as  general  lega- 
cies, in  favor  of  the  provision  made  for  a  widow,  appeal's  to  have  been 
distinctly  held  in  Loocock  v.  Clarkson,  1  Desaus.  Eq.  471,  in  Stuart 
T.  Carson,  1  Desaus.  Eq.  500,  and  in  Clayton  v.  JjLi^hin,  38  Oa.  320^ 

In  other  cases  where  some  of  the  legacies  were  specific  and  others 
general,  it  has  been  held  that  the  provision  for  the.  widow  was 
entitled  to  priority,  apparently  without  suggestion  that  any  differ- 
ence could  exist  between  the  two.  classes,  so  far  as  this  priority  was 
concerned,  whatever  difference  there  might  be  among  the  legatees 
itUer  869$.     BeedY.  Reed,  9  Watts,  263;  Lord  v.  Lord,  23  Conn.  327. 

The  statement  of  facts  in  Pollard  v.  Pollard,  ubi  supra,  terms 
the  other  bequest  '^ specific,"  but  as  the  first  clause  of  the  will  pro- 
vided that  the  executor  should  sell  and  convert  into  money  all  the 
real  and  personal  property  of  the  testator,  it  is  probable  that  the 
word  was  wrongly  used  instead  of  ''definite/'  or  some  similar 
term.  As  the  opinion  does  not  deal  distinctly  with  the  question 
of  priority,  in  case  the  other  legacies  had  been  of  articles  or  par- 
cels of  property  specifically  described,  the  opinion  cannot  be  said 
to  be  decisive  of  the  question  before  us,  but  the  principle  there 
established  is  of  great  weight  in  determining  it.  It  is  there  decided 
that  the  widow  always  takes  as  a  purchaser  when  she  relinquishes 
her  rights,  and  is  not  to  be  deemed  merely  a  beneficiary  in  mar- 
shalbng  the  assets. 

A  similar  principle  has  been  applied  where  a  devise  has  been 
made  to  the  husband  by  reason  of  his  relinquishment  of  his  legal 
nghts  in  personal  property  of  the  wife.     In  Famum  v.  Bascom,  ubt 
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supra,  all  legacies  and  devises  were  specific,  including  a  life  intereBt 
to  the  husband  of  the  testatrix  in  her  real  estate,  he  not  being  a 
tenant  by  curtesy  therein.  He  was  entitled  to  one-half  of  her  per- 
sonal property;  of  this  he  oould  not  have  been  deprived  by  her  will^ 
except  with  his  own  assent.  Gen.  Stats.,  chap.  108,  g§  9, 10.  His 
assent  was  accompanied  by  a  devise  to  him  of  this  life  estate.  It  was 
held,  that  until  all  the  other  specific  legacies  and  devises  were 
exhausted,  no  resort  for  the  payment  of  debts  could  be  had  to  the 
life  estate  devised  to  the  husband.  It  was  further  said  that  it  was 
not  important  whether  that  which  the  husband  was  to  receive  was 
or  was  not  an  exact  equivalent  of  that  which  he  relinquished.  It 
was  sufficient  if  the  testatrix  saw  fit  so  to  treat  it.  In  Ihmum  v. 
Bascom,  the  devise  to  the  husband  was  indeed  specific,  but  the 
ground  upon  which  it  was  given  a  priority  over  other  specific  lega- 
cies, they  being  required  to  contribute  to  the  payment  of  the  debts, 
while  it  was  not,  equally  exists  when  the  legacy  is  general  in  its  terms. 
It  is  a  testamentary  gift  founded  on  a  valuable  consideration,  and 
is  thus  entitled  to  preference.     Richardson  v.  Holly  124  Mass.  238. 

In  McLean  v.  Robertson,  126  Mass.  537,  a  legacy  of  a  fixed  sum 
of  money  was  given  by  a  testatrix,  in  consideration  of  a  debt  which 
she  deemed  it  her  duty  equitably  to  pay.  There  were  also  other 
bequests  of  specific  sums  of  money  to  pure  beneficiaries.  It  was 
held  that  the  language  of  the  will,  by  which  all  the  specific  bequests 
of  money  were  to  abate  proportionally  in  case  of  a  deficiency  of  assets, 
was  not  to  be  applied  to  this  legacy,  in  view  of  the  intention  of  the  tes- 
tatrix to  pay  a  debt  by  it  which  she  held  it  incumbent  on  her  to  do. 

It  is  contended  on  behalf  of  (George  A.  Jenks,  that  the  true 
meaning  of  the  gift  is  as  if  it  were  written,  ''  I  give  to  my  widow 
$2,000  out  of  my  personal  estate  not  specifically  bequeathed."  But 
in  view  of  the  valuable  consideration  she  pays,  she  is  to  be  treated 
as  a  quasi  creditor,  and  as  the  gift  relieves  the  estate  of  the  testator 
from  a  proper  charge  thereon,  the  testator  must  be  held  to  have 
intended,  m  the  absence  of  direction  to  the  contrary,  that  it  should 
be  paid  out  of  any  property  which  he  had  to  bequeath  or  devise,  of 
course  in  the  order  in  which  that  property  was  properly  to  be  sub- 
jected to  charge.  The  legacy  of  personal  chattels  specifically 
bequeathed  to  George  A.  Jenks  must  therefore  abate,  and  if  neces- 
sary, the  specific  devise  of  the  land,  in  order  to  satisfy  the  legacy 
to  the  widow. 

Decree  accordingly. 
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A  J1117  was  impuielled  and  sworn,  the  indictment  was  read,  and  the  prisoner 
pleaded  not  goiltj.  Then  the  State's  attorney  moved  to  postpone  till  a  later 
day  of  the  same  tenn»  on  the  ground  that  his  witnesses  were  not  in  ooart. 
The  prisoner  objected,  bat  the  motion  was  granted  and  the  Jnry  discharged. 
Held,  that  the  prisoner  was  in  Jeopardy,  and  oonld  not  again  be  pat  on  trial 
e7tt!i  at  the  same  term. 


0 


"^tONVIOTION  of  iinlawfany  branding  a  oalf.    The  opinion  states 
the 


W.  A.  OrafUy  for  appellant^ 

J.  0.  Buris,  aisiatant  attomey-general»  for  State. 

WHinBy  P.  J.  Appellant  was  oonyicted  in  the  lower  oonrt  and 
giren  two  years  in  the  penitentiary  upon  a  proseoution  for  illegally 
branding  a  oall  A  deciaion  of  one  question  will  dispose  of  the 
case  on  this  appeaL  This  question  is  presented  by  appellant's  first 
bill  ot  exoeptioDSt  which  after  stating  the  case,  is  as  folio  W8»  yis.: 
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''  Be  it  remembered  that  upon  the  trial  of  this  cause  the  follow  • 
ing  proceedings  were  had:  On, this  23d  day  of  Octobep,  1885^  this 
cause  being  regiflarly  reached  and  duly  called  for  trial,  came  the 
State  by  the  district  attorney  and  the  defendant  in  person  and  by 
his  counsel,  and  both  parties  having  announced  ready  for  trial, 
came  also  a  jury  of  twelve  good  and  lawful  men  of  Cameron  county, 
to- wit,  John  Notus  and  eleven  others,  who  were  duly  impanelled, 
tried  and.  sworn  according  to  law,  and  thereupon  the.  indictment 
against  the  defendant  herein  was  duly  reaa  to  the  jury  and  the  de- 
fendant required  to  plead  thereto,  and  thereupon  he,  the  defendant, 
pleaded  not  guilty;  and  thereafter  the  distnct  attorney  moved  the 
court  to  postpone  the  trial  of  this  cause  to  another  day  of  this  term, 
and  discharge  the  jury  from  the  further  consideration  thereof;  to 
which  defendant  objected,  because  he  was  already  on  trial  and  in 
jeopardy,  which  objection  the  court  overruled;  and  the  court  then 
granted  the  postponement  of  this  cause  and  discharged  the  jui} 
from  ^U  further  consideration  thereof;  to  which  ruling  and  action 
of  the  court  the  defendant  duly  excepted  m  open  court  at  the  time 
the.same  was  made  and  done,  and  time  therefor  being  allowed  this 
bill  embodying  such  exception  is  now  prepared  and  presented  in 
open^.COurt  for  allowance,  and  after  having  been  duly  submitted  to 
counsel  for  the  State  it  is  allowed,  signed  and  ordered  to  be  made 
a  part  of  the  record  of  this  cause.  So  done  and  ordered  in  open 
court  on  this  the  23d  day  of  October,  1885,  with  the  following  ex- 
planation (viz.,  that)  the  district  attorney  having  discovered  that 
his  material  witness, without  whom  he  could  not  proceed,  was  absent, 
and  having  announced  for  trial  under  the  belief  such  witness  waa 
present  in  court,  having  been  so  informed  by  the  sheriff. 

(Signed)  ''  J.  C.  Hussbll, 

*' Judge  2Sth  Jud.  Disirtd.** 

This  exception,  it  will  be  noticed,  was  reserved  to  the  action  of 
the  court  upon  the  first  trial.  As  a  precautionary  meiisure,  in 
order  to  perpetuate  the  facts,  it  was  perhaps  well  enough  that  the 
exception  was  then  saved,  but  a  saving  of  such  bill  at  that  time 
was  by  no  means  an  essential  requisite  to  the  right  to  plead  and  es- 
tablish jeopardy  in  a  subsequent  trial.  For  as  was  said  by  the 
Supreme  Court  of  Mississippi,  where  such  exception  had  not  been 
taken  on  the  first  trial:  ''It  could  never  have  been  intended  that 
a  man  should  have  excepted  m  the  court  below  to  something  ob- 
.yionsly  for  his  own  benefit.    He  did, object  •    *    *  when  placed 
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upon  trial  for  the  same  offense  at  the  next  term,  {rhich  was  as  soon 
as  he  was  caUed  upon  to  do  so/'     Whiiten  y.  I^ate^  61  Miss.  717. 

Three  days  after  the  discharge  of  the  jary  and  postponement  of 
the  case,  it  was  again  called  for  trial  and  a  new  nry  impanelled^ 
when  the  defendant  pleaded  not  guilty  and  former  jeopardy  On 
motion  of  the  district  attorney  the  plea  of  former  jeopardy  was 
stricken  out  because  filed  after  the  impanelling  of  the  jury  and  the 
entering  of  a  plea  of  not  guilty  by  the  defendant.  Now,  our  Code 
of  Criminal  Procedure  is  entirely  silent  and  makes  no  mentioi.  of 
such  a  plea  as  that  of  '' former  jeopardy/'  and  yet  it  is  expressly 
declared  by  our  Oonstitution,  in  the  fourteenth  section  of  the  BiU 
of  Bights,  that  ''no  person  for  the  same  offense  shall  be  twice  ^mt 
in  jeopardy  of  life  and  liberty."  No  time  or  order  of  pleading  is 
anywhere  provided  for  this  plea,  and  yet  will  any  one  claim  that 
the  silence  of  the  Code  or  arbitrary  rules  witli  regard  to  other 
defenses  can  apply  so  as  to  render  nugatory  or  defeat  a  right  to  su  t\\ 
plea  and  defense.  The  court  held  otherwise  in  express  terms  in 
BlandforcTs  case,  10  Tex.  Ct.  App.  627.  It  is  true  that  the  discas- 
sion  of  this  particular  question  in  that  case  was  obiler  dicia,  yet  nevier- 
theless  the  enunciations  of  the  principle  therein  contained  are 
sound  propositions  of  law.  We  are  of  opinion  that  the  court  co  n< 
mitted  an  error  in  holding  that  the  plea  was  not  filed  at  the  projier 
time  and  iii  due  order  of  pleading,  and  for  that  reason  striking  it 
out  and  depriving  the  defendant  of  the  benefit  of  it 

The  question  then  is,  was  the  plea  a  good  one  in  law?  As  to  the 
facts  there  can  be  no  question;  they  are  fully  stated  in  the  bill  of 
exceptions  copied  above.  Was  defendant  in  jeopardy  when  \  he 
case  was  first  postponed  and  the  jury  discharged.^  If  so,  then  he 
could  not  be  placed  in  jeopardy  a  second  time  for  the  same  offense, 
if  the  jury  were  improperly  or  illegally  discharged. 

What  is  a  proper  construction  to  be  placed  upon  the  term  ^  jeop- 
ardy," as  used  in  the  Constitution,  and  what  does  it  mean?  This  is 
fully  explained  in  PowdVs  case,  17  Tex.  Gt.  App.  345,  wherein  it 
was  held  that  *'  when  a  person  has  been  placed  upon  his  trial  upon 
a  valid  indictment  for  an  offense  involving  life  or  liberty,  in  a  com- 
petent court,  and  a  competent  jury  has  been  impanelled,  sworn  and 
charged  with  his  case,  he  is  '  put  in  jeopardy '  within  the  meaning 
of  the  said  constitutional  provision,  and  from  a  repetition  thereof 
upoa  the  same  indictment,  or  upon  any  other  indictment  for  the 
same  offense,  this  constitutional  shield  forever  protects  him. 
Yoi..  LI V  —  65 
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Wherefore  after*  jeopardy  has  onoe  so  attached,  if  without  Iawfi4 
authority  the  trial  court  discharges  the  jury  without  his  coDaent, 
aud  before  verdict,  he  cannot  legally  be  tried  again  for  the  same 
offense."  Most  of  the  leading  authorities  may  be  found  collated 
in  the  two  opinions  in  PowelTa  case.  Since  the  decision  of  that 
case  we  have  had  access  to  several  decisions  rendered  in  other  States 
subsequently,  to  which  we  will  refer. 

In  Whitten  v.  State,  61  Miss.  717,  decided  in  1884,  where  the 
jury  were  discharged  by  the  court  over  objection  of  defendant  for 
failing  to  agree  in  a  murder  case  when  the  jury  had  only  been  out 
considering  the  case  three  and  a  half  hours  (the  same  length  of 
time  as  in  the  Powell  case),  the  court  say,  **  but  we  have  found  no 
case  where  upon  a  charge  of  felony  a  deliberation  of  this  length  of 
time  was  sufficient  to  authorize  a  dismissal "  (of  the  jury).  In 
that  case  it  is  also  said:  ''  But  the  power  to  dismiss  a  jury  in  prose- 
cutions for  a  felony  can  never  depend  upon  pleasure.  Such  power 
is  wholly  dependent  upon  necessity  either  physical  or  legaL  Where 
there  is  no  necessity  there  is  no  power.  Such  :inquestionably  are 
our  adjudications ; "  and  in  conclu^.iia  the  court  hold  that  in  a  trial 
for  murder  the  submission  of  the  case  to  a  lawfully  impanelled  jury, 
and  the  subsequent  willful  or  illegal  dismissal  of  that  jury  before 
verdict  found,  constitute  former  jeopardy  and  the  prisoner  is  enti- 
tled to  a  final  discharge. 

In  Adams  v.  8taU,  99  Ind.  244,  decided  in  1884,  it  is  said,  "*  it 
is  also  well  settled  that  when  the  ordinary  forms  of  law  have  been 
complied  with  jeopardy  attaches  when  the  jury  are  sworn.  1  Bish. 
Cr.  L.,  §  1014;  1  Bish.  Grim.  Proc.,  §  'iOl;  Maden  v.  Emmons^  83 
Ind.  331.  When  jeopardy  has  begun  and  the  jury  are  unneces- 
sarily discharged  without  the  consent  of  the  prisoner,  such  a  dis- 
charge of  the  jury  is  the  equivalent  of  an  acquittal,  and  the  prisoner 
thereby  becomes  entitled  to  exemption  from  further  prosecution 
for  the  same  offense."  Wright  v.  State,  5  Ind.  290;  a.  o.,  61  Am. 
Dec.  90;  Wright  v.  State,  7  Ind.  824  In  that  case  it  was  held,  ''if 
after  a  jury  is  impanelled  and  sworn  it  be  disclosed  that  a  juror  is 
incompetent  because  not  a  freeholder  or  householder,  and  the  ac- 
cused declines  to  object  to  the  juror,  and  thereupon  the  court  of 
its  own  motion  discharged  the  jury,  the  accused  has  been  onoe  in 
jeopardy  and  should  be  released."  See  same  case  reported  in  4 
hm.  Bep.  809. 

In  Whitmore  v.  State,  43  Aric  271,  it  is  held  that  '*  a  prisoner  is 
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in  jeopardy  from  the  time  that  the  jury  is  impanelled  and  sworn  in 
a  court  of  competent  jurisdiction,  upon  an  indictment  sufl&cient  in 
form  and  substance  to  sustain  a  conyiotion*  and  the  entry  of  a  nolU 
prosequi  or  discharge  of  a  juror  after  that»  without  his  consent, 
operates  as  an  acquittal  except  in  cases  of  overruling  necessity,  as 
che  death  or  illness  of  the  judge  or  a  juror.'' 

Miichea  r.  State,  43  Ohio  St  383,  decided  in  1884,  is  one  of  the 
ablest  and  tnost  elaborate  opinions  or  recent  date  upon  former 
jeopardy.  Upon  the  point  under  consideration  it  is  saic^  **  nothing 
IS  more  clearly  settled  than  that  the  jeopardy  attaches  the  moment 
the  jury  is  sworn,  and  that  if  the  jury  be  thereafter  discharged 
without  a  verdict  where  no  legal  ground  of  discharge  h  shown,  the 
effect  will  be  precisely  the  same  as  if  a  verdict  of  acquittal  had 
been  rendered."  Oiting  6  Ohio,  899;  14  Ohio^  295;  8  Ohio  Stat 
230;  12  Ohio  Stat  214;  14  Ohio  Stat  493;  15  Ohio  Stat  155;  24 
Ohio  Stat  134;  1  Bish.  Or.  L.,  §g  1015, 1016. 

In  People  v.  Dolan,  51  Mich.,  610,  it  was  held  that  ''  after  the 
jury  in  a  criminal  case  was  sworn,  the  prosecuting  attorney  having 
been  allowed  a  peremptory  ohallenge,and  a  new  juror  being  chosen 
and  the  jury  ugain  sworn,  that  so  long  da  the  jury  first  sworn  was 
not  legally  discharged  there  could  not  be  two  juries  sworn  to  try 
the  same  case,  and  a  conviction  by  the  latter  jury  was  set  aside  and 
the  prisoner  discharged.''  8.  o.,  4  Am.  Orim.  Bep.  80&  These 
are  the  latest  expressions  from  the  various  courts  which  we  have 
seen  published  ^pon  the  subject 

Now  how  stands  the  case  at  bar  in  the  light  of  these  authoritiesf 
Was  there  any  necessity  for  the  discharge  of  the  first  jury  impanelled 
in  this  case,  and  was  the  discharge  a  legal  one? 

The  ground  of  discharge  was  that  the  principal  State's  witness, 
and  without  whom  the  State  could  not  make  out  her  case,  was 
absent,  and  the  prosecution  was  taken  by  suprise,  the  announce- 
ment of  ready  having  been  based  upon  information  from  the  sheriff 
that  said  witness  was  present  Our  statute  provides  that  a  ''con- 
tinoanco  may  be  granted  on  application  of  the  State  or  defendant 
after  the  trial  has  commenced,  when  it  is  made  to  apjiear  to  the 
satisfaction  of  the  court  that  by  some  unexpected  occurrence  since 
the  trial  commenced,  which  no  reasonable  diligence  could  have 
anticipated,  the  applicant  is  so  taken  by  surprise  that  a  fair  trial 
cannot  be  had;  or  the  trial  may  be  postponed  to  i^  subsequent  day 
of  the  term."    Code  Orim.  Proo.,  art.  588. 
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Waiving  the  qaoBtion  as  to  whether  the  faots  stated  showed  an 
*'  unexpected  ooourrenoe  which  no  reasonable  diligence  could  have 
anticipated/'  we  are  of  opinion  that  the  statute  never  could  have 
contemplated  that  the  jury  impanelled  should  be  discharged  when 
the  case  was  simply  postponed  to  a  subsequent  day  of  the  term,  or 
that  it  should  be  discharged  even  in  case  of  a  continuance  for  the 
term,  except  upon  the  clearest  showing  of  a  necessity  therefor.  To 
hold  that  such  could  be  done  would  be  to  make  the  statute  contravene 
and  render  nugatory  the  constitutional  guaranty  against  jeopardy. 

In  this  case,  when  the  postponement  was  granted,  the  jury  should 
have  been  kept  together  in  charge  of  an  officer  until  the  witness 
could  be  brought  into  court  and  the  trial  renewed.  The  witness 
was  a  resident  of  the  county  in  which  the  trial  was  progressing;  the 
postponement  was  only  for  three  days.  Proper  diligence  on  the 
part  of  officers  could  doubtless  have  had  him  in  court  in  a  few 
hours.  Most  clearly  to  our  minds  there  was  no  necessity  for  a  dis- 
charge of  the  jury ;  and  the  discharge  under  the  circumstances 
ibfcailed  in  the  bill  of  exceptions  was  equivalent  to  a  verdict  of  ac- 
quittal of  the  prisoner,  and  constituted  such  jeopardy  under  the 
constitutional  provision  as  that  he  could  not  again  be  subjected  to 
a  second  trial  for  the  same  offense. 

The  judgment  of  the  court  below  is  reversed,  and  the  appellant 
will  be  discharged  from  further  liability  under  the  indictment,  and 
the  prosecution  against  him  is  dismissed. 


Ex  PABTV  ObBGOBT. 
CBOT0Z.  01.  App.  SIQi) 

An  ordliiaaee  requlrlhg  erery  owner  of  a  hack  to  lake  oat  a  Uoensa  at  |9 
per  annom,  and  paj  the  cost  of  nombefing  the  hmk,  nol  eieeedlng  twenlgr- 
five  oenl8»  Is  valid.    (See  note,  1^529.) 

TJABEAS  OOEPUS.  Arrest  for  running  a  hack  without  a  Uoeosa 

Dreze^ent  d  FranUin,  for  relator. 

George  P.  FinJay,  oily  attorney  of  Galveston,  oenirtL 
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Wilson,  J.  W.  K  Gregory  having  been  arrested  and  being  in 
custody  of  M.  M.  Jordan,  chief  of  police  of  the  city  of  GaWeston, 
by  yirtue  of  a  warrant  of  arrest  issued  by  the  recorder  of  said  city, 
upon  a  complaint  charging  said  Gregory  with  a  violation  of  section 
2  of  ordinance  No.  5,  of  said  city,  to-wit,  charging  him  with  run- 
ning a  hack  without  license,  he  applied  to  this  court  for  the  writ  of 
lutbeas  cor/m^^ alleging  that  his  restraint  was  illegal.  We  at  first 
declined  to  grant  the  writ,  because,  m  our  opinion,  the  criminal 
District  Court  of  the  counties  of  Galveston  and  Harris  had  juris- 
diction to  grant  the  same  primarily,  and  the  application  had  not 
been  presented  to  the  judge  of  that  court.  Thereafter  the  appli- 
cation was  presented  to  the  Hon.  Gustav  Gook,  the  judge  of  said 
court,  and  he  indorsed  thereon  as  follows: 

''  It  appearing  that  the  question  involved  is  one  of  importance  not 
only  to  the  relator  but  to  the  city  of  Galveston,  and  as  in  case  of 
the  discharge  of  the  relator,  there  would  be  no  such  authoritative 
decision  of  the  question  as  is  much  to  be  desired,  I  respectfully 
suggest  that  the  petition  be  presented  to  the  Gourt  of  Appeals  in 
the  first  instanoe.    This  16th  January,  1886. 

**  Gustav  Gook, 
*' Judge  Or.  D.  C.  G.  Ji  H.  Oo^ 

Upon  a  second  presentation  of  the  application  with  the  foregoing 
indorsement  thereon  to  this  court,  appreciating  the  force  of  Judge 
Cook's  suggestions,  and  believing  that  it  would  be  for  the  public 
good  to  have  the  question  at  once  and  finally  determined,  we 
granted  the  writ,  and  have  entertained  a  hearing  of  the  same. 

The  ordinance  in  question  was  approved  November  4,  1879,  and 
18  entitled  *^  An  ordinance  to  regulate  and  provide  for  the  licensing 
of  all  persons  and  corporations  keeping  for  public  or  private  use  or 
h\\e  hacks,  coaches,  carriages,  buggies,  drays,  carts,  wagons  or 
other  vehicles  in  the  city  of  Galveston."  This  ordinance  appears  in 
the  Revised  Ordinances  of  the  city  of  Galveston,  adopted  October 
12,  1883,  as  chapter  V,  article  I,  with  the  caption  ''Hacks,  Drays 
and  other  Vehicles."  Its  provisions  are  preceded  by  a  preamble  as 
follows:  "Whereas  it  is  deemed  uocc'ssary  for  the  better  preserva- 
tion of  public  order,  and  enforcement  of  police  regulations,  and  for 
the  purpose  of  providing  funds  for  making  necessary  improvements 
upon  the  streets,  alleys  and  avenue  of  the  city;  therefore  be  it 
ordained,"  etc. 
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Section  1  of  this  ordinance  makes  it  unlawful  for  any  person,  firm 
or  corporation  to  run  or  keep  for  public  or  private  use  or  hire  any 
of  the  vehicles  named  in  section  2,  without  having  first  obtained  a 
license  therefor,  and  given  a  bond,  and  paid  the  license  dues  pre- 
scribed by  said  ordinance. 

Section  2  designates  the  vehicles  required  to  be  licensed,  and  pre- 
scribes the  license  dues,  the  requisites  of  the  license  and  bond,  etc. 
It  fixes  the  license  dues  upon  a  hack  at  the  sum  of  t8  annually,  and 
fixes  said  dues  upon  other  vehicles  at  different  sums,  ranging  from 
$2.50  to  $12.  It  also  requires  the  owner  of  the  vehicle  to  pay  the 
cost  of  numbering  the  same,  not  to  exceed  twenty-five  cents.  The 
penalty  for  a  violation  of  the  preceding  sections  is  prescribed  by  sec- 
tion 29,  and  is  a  fine  not  less  than  five  nor  more  than  one  hundred 
dollars. 

Section  20  provides  that  all  license  dues  collected  under  the  ordi- 
nance, after  retaining  suflScient  amounts  to  pay  the  expenses  of 
issuing  said  licenses  and  keeping  a  record  thereof,  shall  be  paid  into 
the  city  treasury,  and  shall  not  be  used  for  any  other  purpose  than 
the  improvement  of  the  streets,  alleys  and  avenues  of  the  city. 

Section  21  provides  that  all  fines  and  penalties  collected  under 
the  provisions  of  the  ordinance  shall  be  used  exclusively  for  the 
maintenance  of  the  police  department 

This  ordinance  contains  thirty  sections,  and  regulates  in  detail  and 
fully  the  keeping  and  running  of  the  vehicles  therein  specified.  It 
prescribes  various  fines  and  penalties  for  the  violation  of  these  regu- 
lations, and  prescribes  the  mode  of  procedure  for  the  enforcement 
of  such  regulations. 

Authority  for  the  enactment  of  this  ordinance  is  claimed  to  be 
derived  from  two  provisions  contained  in  the  charter  of  the  city  of 
(Galveston.  One  of  these  provisions  is  section  45,  article  1,  title  IV, 
and  is  as  follows:  "  To  license,  tax  and  regulate  hackmen,  draymen, 
omnibus  drivers  and  drivers  of  baggage  wagons,  porters  and  all 
others  pursuing  like  occupations,  with  or  without  vehicles,  and 
prescribe  their  compensation,  and  provide  for  their  protection,  and 
make  it  a  misdemeanor  for  any  person  to  attempt  to  defraud  them 
of  any  legal  charge  for  services  rendered,  and  to  regulate,  license 
and  restrain  runners  for  steamboats,  railroads,  stages  and  publio 
houses." 

The  other  provision  is  section  81,  article  3,  title  V,  and  is  as  fol- 
lows: '^  The  city  council  shall  have  power  to  levy  and  collect  occn- 
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jmtiou  taxes  both  upon  natural  persons  and  upon  corporations  doing 
any  business  in  said  city,  and  to  impose  and  collect  license  taxes 
upon  both  natural  persons  and  corporations  keeping  for  public  or 
private  use  hacks,  coaches,  carriages,  buggies,  drays,  carts,  wagons, 
street  railroad  cars,  or  other  vehicles  employed  in  said  city,  or  car- 
rying on  therein  any  business  the  regulation  or  restraint  of  which 
may  be  necessary  and  proper  to  preserve  public  order  or  enforce 
police  regulations,  and  may  require  such  occupation  and  license 
taxes  to  be  paid  in  advance  by  such  persons  and  corporations  before 
carrying  on  such  business  or  keeping  such  vehicles  as  aforesaid,  and 
by  suitable  penalties  punish  the  violation  o:-  evasion  of  any  ordinance 
or  ordinances  adopted  in  pursuance  of  this  section;  provided  how- 
ever, that  all  such  taxes  shall  be  equal  and  uniform  upon  the  same 
class  of  subjects;  provided,  further,  that  a  separate  license  shall  be 
taken  out  for  each  establishment,  occupation,  avocation,  business, 
calling  or  vehicle;  and  provided  further,  that  no  occupation  taxes 
levied  by  the  city  shall  exceed,  in  any  one  year,  one-half  the  amount 
levied  by  the  State  on  the  same  subject  for  the  same  period." 

It  is  contended  by  the  applicant  that  section  2  of  the  ordinance 
is  not  authorized  by,  but  is  in  violation  of,  the  foregoing  provisions 
of  the  charter,  in  so  far  as  the  same  levies  the  taxes  therein  speci- 
fied, except  the  twenty-five  cents  for  cost  of  numbering  a  vehicle. 
Also  that  to  the  same  extent  it  is  in  violation  of  sections  1  and  2 
of  article  8  of  the  Oonsititution  of  this  State.  The  position  assumed  . 
by  the  applicant  is,  that  the  taxes  levied  by  said  section  2  of  the 
ordinance,  while  the  same  are  therein  denominated  'license  dues," 
are  in  fact  occupation  taxes,  and  being  in  excess  of  one-half  the 
occupation  tax  imposed  by  the  State  upon  the  same  class  of  sub- 
jects, are  illegal.  That  the  sums  thus  levied,  under  the  name  of 
^*  license  dues,"  are  not  levied  for  the  purpose  of  regulation  but  for 
the  purpose  of  revenue.  That  the  ordinance  upon  its  face  shows 
that  such  is  its  purpose.  That  not  only  is  the  purpose  of  the 
ordinance  to  thus  provide  a  revenue,  but  a  revenue  for  a  particular 
expense  other  than  the  expense  of  licensing,  that  is,  for  the 
improvement  of  the  streets,  alleys  and  avenues  of  the  city,  which 
particular  expense  has  been  otherwise  specially  provided  for  by  the 
charter  of  the  city,  sections  127  and  128  of  title  10. 

It  must  be  conceded,  under  the  authority  of  Ex  parte  Gregory, 
1  Tex.  Ct.  App.  753;  Ex  parte  Slaren,  3  Tex.  Ct.  App.  662,  that 
if  the  sums  levied  by  the  ordinance  as  license  dues  are  in  fact  occu- 
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pation  taxes,  the  levy  is  in  violation  of  not  only  the  city  charter  but 
of  the  State  Constitution.  Denominating  these  sums  'Mteense 
dues  ^  will  not  of  itself  make  them  such  if  it  clearly  appears  that 
they  are  in  fact  occupation  taxes.  We  must  regard  the  substance 
and  purpose  of  the  ordinance  m  construing  it,  rather  than  its  form 
and  language. 

In  the  construction  of  ordinances,  in  considering  the  question  of 
their  validity,  Mr.  Dillon  says:  ''The  courts  will  give  them  a  rea- 
sonable construction,  and  will  incline  to  sustain  rather  than  toover- 
tlirow  them,  and  especially  is  this  so  where  the  question  depends 
\\[H)n  their  being  reasonable  or  otherwise.  Thus  if  by  one  construc- 
tion an  ordinance  will  be  valid,  and  by  another  void,  the  courts 
will,  if  possible,  adopt  the  former."  1  Dill.  Mun.  Corp.  (3d  ed.), 
§  420.  ''  When  the  legislature  has  conferred  full  and  exclusive 
jurisdiction  on  a  municipal  corporation  over  a  certain  subject,  the 
acts  of  the  corporation  will  be  supported  by  every  fair  intendment 
and  presumption."  BaUunore\.  Clunst,  23  Md.  449.  ''In  view 
of  the  inartificial  character  of  town  by-laws,  they  are  especially 
entitled  to  a  reasonable  construction."  WJuilock  v.  Wesi^  26  Conn. 
406.  "The  strict  rules  by  which  the  validity  of  penal  statutes  are 
to  be  tested  are  not  to  be  applied  to  the  by-laws  or  ordinances  of 
municipal  corporations.  It  has  been  well  remarked  that  the  by- 
laws of  very  few  of  the  corporations  could  stand  such  a  test.  They 
should  receive  a  reasonable  construction,  and  their  terms  must  not 
be  strictly  scrutinized  for  the  purpose  of  making  them  void." 
Municipality  v.  Cutting^  4  La.  Ann.  335;  MerriamY.  Neto  Orleans^ 
14  La.  Ann.  318. 

It  is  provided  in  our  statute  that  "  in  all  interpretations  the  court 
shall  look  diligently  for  the  intention  of  the  legislature,  keeping  in 
view  at  all  times  the  old  law,  the  evil,  and  the  remedy."  Rev. 
Stats.,  art.  3138,  subdiv.  6.  And  our  Penal  Code  provides  that 
"every  law  upon  the  subject  of  crime  shall  be  construed  according 
to  the  plain  import  of  the  language  in  which  it  is  written,  without 
regard  to  the  distinction  usually  made  between  the  construction  of 
penal  laws  and  laws  upon  other  subjects."  Penal  Code, art.  9.  It 
will  be  perceived  from  the  provisions  of  our  statute  above  quoted, 
that  they  are  in  accord  with  the  rules  of  construction  applicable  to 
ordinances.  They  contemplate  a  reasonable  construction,  that  is,  a 
construction  which  will  give  effect  to  the  intention  of  the  legislative 
power  enacting  the  law,  and  in  intei*preting  the  law  all  reasonable 
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intendments  which  help  to  sostain  and  make  the  law  operative  are 
to  be  indulged  and  weighed  by  the  court. 

Keeping  in  view  these  rules  of  construction,  we  will  first  inquire 
as  to  the  old  law,  the  evil,  and  the  remedy,  with  reference  to  the 
subject-matter  of  the  ordinance  in  question.  The  old  law  is  found 
in  Uie  Revised  Ordinance  of  the  city  of  Galveston,  adopted  m  1875, 
chapter  39,  article  II,  caption:  Occupation  or  License  Taxes,''  page 
268.  Section  33  of  that  ordinance  levies  certain  annual  taxes  upon 
vehicles,  which  taxes  are  in  excess  of  one-half  the  taxes  levied  by 
the  State  upon  the  same  class  of  subjects.  This  old  ordinance  evi- 
dently levies  these  taxes  as  occupation  taxes,  for  the  purpose  alone 
of  providing  revenue,  and  has  no  reference  whatever  to  the  regula- 
tion of  the  occupations  taxed.  In  Ex  parte  Gregory ^  decided  by 
this  court  in  1877,  the  vabdity  of  the  old  ordinance  was  brought  in 
question,  and  this  court  held  that  the  tax  levied  upon  a  hack  by  that 
ordinance  was  an  occupation  tax,  and  being  more  than  one  half  the 
State  tax  upon  such  occupation,  was  illegal,  and  in  respect  to  said 
tax  that  said  ordinance  was  Toid. 

In  discussing  the  power  of  the  city  under  its  charter  to  levy  a 
license  tax,  the  court  in  that  case,  referring  to  the  latter  portion  of 
section  3,  article  3  of  title  5  of  the  city  charter,  says:  ''This  por- 
tion is  believed  to  authorize  the  city  council  to  regulate  the  manner 
of  using  these  vehicles,  and  could  not  properly  be  called  an  occupa- 
tion tax,  for  it  applies  iis  well  to  vehicles  used  for  private  use  as  to 
those  kept  for  the  use  of  the  public;  and  inasmuch  as  it  is  elsewhere 
pntvided  for  taxing  these  articles  as  personal  property,  it  can  hardly 
be  supposed  that  the  legislature  intended  to  burden  the  citizen 
further  than  as  might  be  necessary  to  pix>vide  for  the  systematic 
control  and  management  of  this  kind  of  property,  with  reference  to 
the  Siifety  and  good  order  of  the  public,  and  incidentally  to  demand 
the  ]>ayment  of  a  sum  from  each  owner  to  meet  the  necessary 
expenses  of  this  regulation."  Ex  parte  Gregory y  1  Tex,  Ct.  App. 
753. 

This  decision  virtually  annulled  the  old  ordinance  with  respect  to 
the  tax  upon  vehicles,  and  left  the  city  without  any  law  or  regula- 
tion upon  the  subject.  The  want  of  a  valid  ordinance  regulating 
this  subject  was  the  evil  which  the  city  council  sought  to  remedy 
by  the  ordinance  adopted  November  4,  1879,  —  the  ordinance  the 
validity  of  which  is  brought  in  question  for  the  first  time  in  this 
case. 
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Ifc  mast  be  presamed  that  in  framing  and  enacting  this  ordinance 
the  council  acted  with  a  knowledge  of  the  Constitution  of  the  State, 
of  the  city  charter,  and  of  the  decision  of  this  court  in  the  Gregory 
case.  It  must  be  presumed  that  the  council  intended  to  conform 
said  ordinance  to  the  requirements  of  those  authorities,  so  as  to 
make  it  a  valid  and  effective  ordinance.  This  intent  on  the  part  of 
the  council,  to  avoid  the  objections  which  obtained  against  the  for- 
mer ordinance,  and  to  bring  the  present  ordinance  within  the  limits 
of  legitimate  legislation,  is  quite  manifest  not  only  from  the  circum- 
stances under  which  the  new  ordinance  was  framed  and  enacted,  but 
abo  from  the  title,  subject-matter,  provisions  and  language  of  the 
ordinance  itself.  Evidently  it  was  not  intended  by  this  ordinance 
to  levy  an  occupation  but  a  license  tax,  under  the  police  and  not 
the  taxing  power  conferred  upon  the  council  by  the  charter.  Such 
being  the  intention  of  those  who  framed  and  adopted  the  ordinance, 
that  intention  must  be  respected  and  considered  in  its  interpre- 
tation, and  every  reasonable  intendment  must  be  indulged,  in  fur* 
therance  of  the  accomplishment  of  such  intention. 

In  our  judgment  there  is  nothing  in  the  ordinance  which  requires 
it  to  be  construed  as  levying  an  occupation  tax.  The  general  pur- 
pose of  the  ordinance  is  that  expressed  in  its  title,  that  is,  '^  to  reg- 
ulate and  provide  for  the  licensing  of  all  ^iersons,  etc.,  keeping  for 
public  or  private  use  or  hire  hacks,  coaches,"  etc.  Such  regulations 
pertain  strictly  to  the  police  and  not  the  taxing  power  of  the  corpo- 
ration, and  it  was  under  and  by  virtue  of  this  police  power  that  the 
council  enacted  this  ordinance,  as  is  evidenced  by  the  title  and  body 
of  the  ordinance.  ^'  The  title  and  the  body  of  the  ordinance  may 
be  taken  together  to  give  it  the  neccessary  certainty  to  sustain  it.^' 
Martindale  v.  Palmer,  52  Ind.411. 

It  IS  urged  by  counsel  for  applicant  however  that  the  recital  in  the 
preamble  of  the  ordinance,  that  it  was  enacted  ''  for  the  purpose  of 
providing  funds  for  making  necessary  improvements  upon  the 
streets,  alleys  and  avenues  of  tlie  city,'*  conclusively  shows  that  the 
ordinance  is  not  a  police  regulation,  but  is  a  measure  of  taxation  to 
raise  levenue,  and  is  in  effect  the  levy  of  an  occupation  tax.  Also, 
that  this  construction  of  the  ordinance  is  borne  out  by  section 
20  thereof,  which  appropriates  the  principal  portion  of  the  license 
lues  collected  to  the  improvement  of  the  streets,  alleys  and  avenues 
of  the  city.  This  argument  is  not  only  plausible,  but  it  is  forcible 
and  apparently  sound.     We  think  however  it  can  be  reasonably  an- 
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flwered,  so  as  to  sustain  in  this  respect  the  validity  of  the  ordinance. 
With  regard  to  the  recital  in  the  preamble,  above  quoted^  it  is  to  be 
noted  that  the  purpose  therein  stated  is  not  the  onl j  purpose  of  the 
ordinance,  as  shown  not  onlj  bj  said  preamble  but  bj  the  body  of 
the  ordinance.  A  further  purpose  is  stated  in  said  preamble  to  be- 
"  for  the  better  preservation  of  public  order  and  enforcement  of  po- 
lice regulations,''  and  this  appears  from  the  provisions  of  the  ordi- 
nance to  be  the  leading,  primary  and  principal  purpose  for  which 
the  ordinance  was  enacted. 

In  the  interpretation  of  a  statute,  though  resort  may  be  had  to  the 
preamble,  it  cannot  limit  or  control  the  express  provisions  of  the 
statute.  Dwarris  Stats.,  504-508.  And  the  statement  of  legislative 
reasons  in  the  preamble  will  not  affect  the  validity  of  the  statute. 
42  Conn.  583.  Wo  are  of  the  opinion  therefore  that  the  recital  in 
the  preamble  to  the  ordinance,  that  one  of  the  purposes  of  the  ordi- 
nance  is  to  provide  a  fund  for  the  improvement  of  streets,  etc.,  can* 
not  be  used  to  invalidate  the  ordinance,  especially  when  it  plainly 
appears  from  the  title  and  body  of  such  ordinance,  and  also  from 
the  preamble,  that  another  and  paramount  purpose  of  the  ordinance 
IS,  the  better  preservation  of  public  order  and  the  enforcement  of 
public  regulations  concerning  vehicles.  The  purpose  of  providing 
a  fund  is  manifestly  a  secondary,  incidental  one  to  that  of  regulat- 
ing the  subject  of  vehicles,  and  must  be  subordinated  to  the  pri- 
mary and  leading  purpose,  which  is  one  of  police  regulation. 

With  regard  to  section  20,  which  sets  apart  the  fund  arising  from 
the  imposition  of  the  license  tax  upon  vehicles  for  the  improvement 
of  streets,  etc.,  we  do  not  think  it  can  be  held  to  invalidate  the  or- 
dinance prescribing  such  license  tax.  A  reasonable  interpretation 
of  this  would  be,  that  while  the  expense  of  enforcing  the  regulations 
in  regard  to  vehicles  must  be  paid,  it  should  be  paid  out  of  some 
other  fund  instead  of  this  particular  one,  and  the  appropriation  of 
this  particular  fund  to  another  purpose  would  in  no  way  relieve  the 
city  from  the  expense,  or  any  portion  thereof,  of  enforcing  the  reg- 
ulations. In  other  words,  the  expense  of  enforcing  the  regulations 
must  be  paid  for  by  the  city,  and  it  matters  not  out  of  what  fund 
the  same  is  paid.  This  was  a  matter  within  the  discretion  of  the 
council,  and  cannot  in  any  way,  we  think,  affect  the  validity  of  the 
ordinance  as  to  the  levy  of  the  license  tax.  It  by  no  means  follows 
that  because  this  particular  fund  was  not  set  apart  exclusively  for 
the  payment  of  the  expenses  incurred  by  the  police  regulation,  there- 
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fore  there  are  no  such  expenses,  and  that  therefore  the  purpose  of 
the  tax  is  for  revenue  alone,  and  not  for  the  purpose  of  police  regn- 
lation.  And  section  20,  if  in  conflict  with  the  charter,  would  be  in- 
valid and  inoperative,  but  that  fact  would  not  invalidate  the  other 
provisions  of  the  ordinance. 

These  being  our  views  of  the  intent  and  purpose  of  the  ordinance 
in  question,  we  hold  that  the  sums  levied  thereby,  if  they  be  reason- 
able, are  license  taxes,  levied  under  and  by  virtue  of  the  police 
power  of  the  city  council,  and  are  not  occupation  or  other  taxes 
controlled  by  the  limitations  of  the  Constitution  of  the  State,  and 
the  charter  of  the  city,  with  reference  to  taxation.  15  Kans.  627; 
14  Ind.  201;  27  Ind.  223;  4  Cal.  46. 

Therefore  it  only  remains  to  be  considered  and  determined 
whether  the  ordinance,  when  viewed  as  a  police  regulation,  and  as 
levying  a  license,  and  not  an  occupation  or  other  tax,  is  valid.  The 
solution  of  this  question  depends  upon  whether  or  not  the  sums 
demanded  are  reasonable  for  the  purposes  of  regulation.  It  is  here 
to  be  observed  that  section  81  of  the  city  charter  confers  the  power 
not  only  to  regulate  the  keeping  and  use  of  vehicles,  but  also  to 
impose  and  collect  license  taxes  thereon. 

In  treating  upon  this  subject  Mr.  Dillon  says:  ^*  Concerning  use- 
ful trades  and  employments,  a  distinction  is  to  be  observed  between 
the  power  to  Micense'  and  the  power  to  'tax.'  In  such  cases  the 
former  right,  unless  such  appears  to  have  been  the  legislative  intent, 
does  not  give  the  authority  to  prohibit,  or  to  use  the  license  as  a 
mode  of  taxation  with  a  view  to  revenue,  but  a  reasonable  fee  for 
the  license  and  the  labor  attending  its  issue  may  be  charged.'*  1 
Dill.  Mun.  Corp.  (3d  ed.),  §  357.  The  author  is  speaking  with 
reference  to  a  grant  of  the  power  to  license,  and  not  of  a  grant  of 
the  twofold  power  to  license  and  tax,  which  twofold  power,  as  wc 
have  seen,  has  been  conferred  upon  the  municipality  of  Galveston 
by  its  charter.  In  the  pi*evious  portion  of  the  section  quoted,  the 
author  remarks  that  when  the  power  conferred  in  the  charter  is 
both  to  license  and  tax,  '^  unless  there  is  some  specific  limitation  on 
the  authority  of  the  legislature  in  this  respect,  such  provisions  are 
constitutional."  In  this  State  there  is  a  specific  constitutional  lim- 
itation which  we  think  would  limit  thd  grant  of  power  to  a  niun^ 
cipality  to  levy  an  occupation  or  other  tax  for  revenue  purposes 
greater  than  one-half  the  tax  levied  by  the  State  upon  the  same 
class  of  such  subjects.    But  {is  we  have  before  stated,  this  conslifcU'^ 
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tional  limitation  does  not,  wc  think,  apply  to  a  license  tax  prescribed 
incidentally  in  connection  with  and  to  meet  the  expenses  of  police 
regulations,  provided  snch  tax  is  not  unreasonably  large  so  as  to  be 
in  fact  a  tax  for  revenue.  This  is  the  view  expressed  by  this  court 
in  Ex  parte  SlareUy  3  Tex.  Ct.  App.  667.  It  is  there  held  that  the 
constitutional  limitation  relating  to  taxation  does  not  affect  the 
|K)wer  of  the  legislature  to  confer  upon  a  municipal  corporation  the 
authority  to  regulate  the  use  of  vehicles  by  such  regulations  as 
safety  and  good  order  may  require,  and  to  impose  a  sufficient 
amount  of  tax  to  meet  the  legitimate  expense  of  keeping  up  such 
police  regulations  over  the  subject  In  Slaren^a  case,  as  in  Ex  parie 
Gregory,  before  cited,  the  ordinance  involved  levied  an  occupation 
tax  in  excess  of  the  constitutional  and  charter  limitation,  and  was 
held  invalid  for  that  reason. 

Mr.  Desty,  in  his  work  on  Taxation,  states  tliat  '^  License  fees  are 
not  taxes,  but  prices  paid  for  the  privilege  of  exercising  a  franchise. 
It  is  a  tax  only  when  revenue  is  the  main  purpose  for  which  they 
are  imposed."    1  Desty  Tax.  305. 

In  City  of  Mankaio  v.  Fowler,  32  Minn.  364,  it  is  said  that  the 
fact  that  the  city  derives  a  revenue  incidentally  from  the  reasonable 
exercise  of  the  police  power  in  regulating  and  controlling  the  busi- 
ness is  no  serious  objection  to  an  ordinance.  '^  What  is  a  reason- 
able license  fee.  must  depend  largely  upon  the  sound  discretion  of 
the  city  council,  having  reference  to  all  the  circumstances  and 
necessities  of  the  case.  The  general  rule  is  that  a  reasonable  license 
fee  should  be  intended  to  cover  the  expense  of  issuing  it,  the  ser- 
vices of  officers,  and  other  expenses  directly  or  indirectly  imposed. 
Unless,  however,  the  amount  is  manifestly  unreasonable  in  view 
of  its  purpose  as  a  regulation,  the  court  will  not  adjudge  it  a 
tax."  The  court  cites,  in  support  of  its  views.  City  of  SL  Paul  v. 
Colter,  12  Minn.  50;  2  Am.  and  £ng.  Corp.  Oases,  29^  Van  Hook 
V.  iSWnia,70  Ala.  362;  &  c,  45  Am.  Rep.  85;  Van  Baalen  v.  People, 
40  Mich.  258;  s.  c,  36  Am.  Rep.  522,  note. 

The  case  of  Van  Hook  v.  Selma,  supra^  involved  tht»  validity  of 
an  ordinance  which  exacted  a  license  fee  of  tlO  of  all  persons  sell- 
ing goods,  wares  and  merchandise.  The  opinion  in  that  case,  deliv- 
ered by  Justice  Somekville,  is  a  clear  and  exhaustive  one,  and  evi- 
dences mature  and  careful  consideration.  After  citing  and  i*eview. 
ing  numerous  authorities,  the  court  sums  up  its  conclusions  as  fol- 
lows: **  We  declare  the  true  rule  to  be^  in  the  case  of  usefM?  trades 
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and  employments,  and  a  fortiori  in  other  cases,  that  as  an  exorcise 
of  police  power  merely,  the  amount  exacted  for  a  license,  though 
designed  for  i*egulatiou  and  not  for  revenue,  is  not  to  be  confined 
to  the  expense  of  issuing  it;  but  that  a  reasonable  compensation 
may  be  charged  for  the  additional  expense  of  municipal  supervision 
over  the  particular  business  or  vocation,  at  the  place  where  it  is 
licensed.  For  this  purpose  the  services  of  oflScera  may  be  required, 
and  incidenUd  expenses  may  be  otherwise  incurred  in  the  faithful 
enforcement  of  such  police  inspection  or  superintendence.  The 
rule  further  applies  here,  that  when  the  question  as  to  the  reason- 
ableness of  a  municipal  by-law  or  city  ordinance  is  raised,  and  it 
has  reference  to  a  subject-matter  within  the  corporate  jurisdiction, 
at  will  be  presumed  to  be  reasonable,  unless  the  contrary  appears 
on  the  face  of  the  law  itself,  or  is  established  by  proper  evidence/* 
And  the  court  held  that  under  these  principles  it  could  not  judi- 
cially know  that  the  license  fee  of  $10  was  unreasonable,  but  that 
the  contrary  was  presumptively  true,  and  the  ordinance  was  valid. 
It  is  conceded  in  the  opinion  that  there  are  authorities  holding 
that  if  the  sum  requii*cd  for  such  license  exceeds  the  expense  of 
issuing  it,  the  act  transcends  the  licensing  power,  and  imposes  a 
tax;  at  least,  in  the  case  of  useful  trades  and  employments.  But 
these  conflicting  authorities  are  not'regarded  by  the  court,  in  its 
opinion,  as  declaring  the  true  rule  upon  the  subject.  In  our 
opinion  the  correct  rule  is  that  adopted  in  this  Alabama  case,  and 
is  supported  by  the  weight  of  modem  American  decisions.  See 
Van  Horn  v.  People^  46  Mich.  183;  s.  c,  41  Am.  Bep.  159;  St. 
Lotus  V.  Woodruffs  71  Mo.  92;  Oartnde  v.  East  St.  Louis,  43  IlL 
47;  Kitson  v.  Ann  Arbor,  26  Mich.  325. 

In  treating  upon  the  subject  of  license  fees  Mr.  Gooley  says: 
**  When  the  grant"  (of  power)  "is  not  made  for  revenue,  but  for 
regulation  merely,  a  much  narrower  construction  is  to  be  applied'' 
than  where  it  confers  the  power  also  of  raising  revenue.  But  even 
where  it  is  for  regulation  merely,  '^  a  fee  for  the  license  may  still  be 
exacted;  but  it  must  be  such  a  fee  only  as  will  legitimately  assist  in 
the  regulation;  and  it  should  not  exceed  the  necessary  or  probable 
expense  of  issuing  the  license  and  of  inspecting  and  regulating  the 
business  which  it  covers.  *  *  *  But  the  limitation  of  the  license 
fee  to  the  necessary  expenses  will  still  leave  a  considerable  field  for 
the  exercise  of  discretion,  when  the  amount  of  the  fee  is  to  be  de- 
termined.   *    *    *    In  fixing  upon  the  fee  It  is  proper  and  reason- 
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able  to  take  into  account,  not  the  expense  merely  of  direct  regula- 
tion, bnt  all  the  incidental  consequences  that  may  be  likely  to 
subject  the  public  to  cost  in  consequence  of  the  business  licensed. 
In  some  cases  the  incidental  consequences  are  much  the  most  im- 
portant, and  indeed  are  what  are  principally  had  in  yiew  when  the 
fee  is  decided  upon.  *  *  *  And  all  reasonable  intendments 
must  favor  the  &imess  and  justice  of  the  fee  thus  fixed;  it  will  not 
be  held  excessive  unless  it  is  manifestly  something  more  than  a  fee 
for  regulation."  Cooley  Taxation,  408,  409,  410.  The  doctrine 
thus  announced  by  this  great  jurist  and  author  is  the  same  de- 
clared by  the  court  in  Van  Hook  v.  Seltna,  supra,  to  be  the  cor- 
rect rule. 

With  regard  to  the  reasonableness  of  the  license  fee  of  $8  imposed 
by  the  ordinance  under  consideration,  we  cannot  say  that  it  is  ex- 
cessive or  unreasonable.  There  is  nothing  in  the  ordinance  itself 
which  shows  it  to  be  unreasonable,  and  there  is  no  evidence  to  sup- 
port such  a  conclusion.  Looking  to  the  provisions  of  the  ordinance, 
we  find  that  it  provides  numerous  regulations,  the  enforcement  of 
which  must  necessarily  demand  the  constant  services  of  the  police 
of  the  city,  as  well  as  the  careful  attention  and  supervision  of  the 
municipal  officers  and  government.  Considering  not  only  the  direct 
but  the  probable  incidental  expense  of  a  proper  enforcement  of  the 
regulations  prescribed  by  the  ordinance,  it  certainly  does  not  ap- 
pear that  the  license  fees  exacted  are  any  thing  more  than  fees  for 
regulation. 

Our  conclusion  and  judgment  are  that  the  ordinance  in  question 
is  valid;  that  the  applicant  is  not  illegally  restrained  of  his  liberty, 
and  that  he  be  remanded  to  the  custody  of  the  respondent,  M.  M. 
Jordan,  chief  of  police  of  the  city  of  Galveston,  and  that  he  pay  all 
costs  of  this  proceeding,  for  which  execution  may  issue. 

We  deem  it  due  to  counsel  in  this  case  to  say  that  we  have  been 
greatly  aided  and  enlightened,  in  our  consideration  of  the  questions 
involved  and  decided,  by  their  oral  arguments  and  exhaustive  cita- 
tions of  authorities.  Their  thorough  investigation  of  the  authorities 
has  relieved  us  of  much  labor,  and  has  greatly  facilitated  our  de- 
cision. Gounsel  for  applicant  cited  numerous  authorities,  in  sup- 
port of  their  positions,  which  we  have  not  mentioned  in  this  opinion. 
Some  of  these  authorities  we  do  not  regard  as  conflicting  with  the 
views  we  have  expressed,  when  considered  with  reference  to  the 
facts  upon  which  they  are  based.     Others  of  them  are  in  conflict 
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with  oar  views^  and  ia  conflict,  we  think,  with  the  weight  of 
authority. 

Ordered  cuxordingly, 

KoTB  BT  TBB  RsFOBTBR. — In  UwUed  8UMtM  DUtOUnff  Otmpar^  ▼.  Oiiy  cf 
(Jhieago,  112  111.  19,  it  wms  held  that  a  city  ordinance  providing  that  no  one 
shall  carry  on  the  business  of  brewer  or  distiller  within  the  limits  of  the  citj 
without  first  paying  a  license  therefor  in  the  sum  of  $500  per  annum,  under  a 
penalty  of  not  leas  than  $100  nor  more  than  $200  for  each  and  every  oflfenae, 
is  valid.  The  court  said.  **  This  clause  of  the  statute  has  been  the  subject  of 
frequent  construction  in  this  court,  so  that  most  questions  raised  and  discussed 
on  the  present  record  have  been  settled  by  previous  decisions.  It  will  not  be 
necessary  to  enter  anew  upon  the  discussion.  All  that  is  necessary  to  be  done, 
is  to  refer  to  some  of  the  most  recent  cases:  Howland  v.  Chicago,  108  IIL  496; 
WiggiT^  Ferry  Co.  v.  Eout  St.  Louis,  102  III.  660;  Braun  v.  Chicago,  110  IIL 
186.  In  Braun  v.  Chicago,  it  was  distinctly  held  a  license  fee  imposed  by  a  city 
or  village  In  pursuance  of  the  section  of  the  statute  cited,  upon  certain  avoca- 
tions, trades,  business  or  occupations  carried  on  within  the  corporate  limits 
of  such  city  or  village,  is  not  a  tax,  in  the  constitutional  sense  of  that  term* 
and  is  not  repugnant  to  section  1,  article  9,  of  the  Constitution.  It  has  been 
so  repeatedly  and  uniformly  held  that  a  license  fee  such  as  is  imposed  by  the 
ordinance  in  this  case,  is  not  a  tax  in  the  constitutional  sense,  it  ought  now  to 
be  regarded  as  settled  law.  The  case  at  bar  comes  precisely  within  the  doo- 
trine  of  the  previous  decisions  on  this  subject,  and  the  court  has  no  desire  or 
inchnation  to  reconsider  the  same. 

'*  A  point  made  on  the  argument  is,  if  the  penalty  Imposed  by  the  ordinance 
is  to  be  held  valid  because  the  sum  exacted  is  a  license  fee,  then  it  is  said  it 
must  be  tested  by  principles  which  govern  the  exercise  of  the  police  power, 
and  under  that  power  only  a  reasonable  fee  for  the  license,  or  the  labor  of 
issuing  it,  can  be  charged.  This  view  of  the  law  cannot  be  adopted.  Under 
the  comprehensive  grant  of  power  from  the  legislature,  the  city  council  has 
authority  to  require  parties  exercising  certain  avocations  and  callings,  to  pay  a. 
license  fee  for  the  privilege,  and  on  observing  constitutional  restrictions,  the 
amount  would  seem  to  be  within  the  discretion  of  the  body  imposing  it.  Even 
the  imposition  of  license  fees  for  substantial  municipal  revenue  has  been  sus- 
tained by  this  court  in  a  number  of  csneo,  as  in  Wiggm$  Furrjf  Ck  t.  BqM  SL 
louia,  102  111.  SOa" 
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Oriminal  Itiw  —  burglary — enirjf. 

Paflhing  up  a  trap-door  In  a  floor  a  foot  ia  sufllcient  to  oonatltute  a  ImiglarkNU 

entry.* 

m 

'^^ONVICTION  of  burglary.     The  opinion  stateB  the  oaae. 


c 


H.  F.  TeagvSy  for  appellant. 

J,  H,  Burt 8,  assistant  attorney-general^  for  State. 

Hurt,  J.  This  is  a  conviction  for  burglary^  by  entering  a  mill 
house  with  intent  to  commit  theft. 

The  only  question  presented  deemed  worthy  of  discussion  is 
whether  the  proof  shows  a  burglarious  entry,  or  rather  was  there  in 
law  an  entry  at  all. 

From  the  evidence  it  appears  that  there  was  a  trap-door  in  the 
floor  which  opened  upward  on  hinges.  The  proprietor  of  the  mill, 
because  of  prior  depredations  of  like  character,  suspected  other  bur- 
glarious attempts,  and  to  prevent  their  success,  placed  over  the  tra})- 
door  '*  a  spring  gun. "  In  order  to  fire  this  gun  the  door  would  have 
to  be  raised  about  twelve  inches.  On  the  night  of  the  attempted 
burglary  and  theft,  one  of  the  party  of  would-be  burglars  placed  his 
hand  under  the  door  and  raised  it,  and  while  pushing  the  door  up- 
ward the  gun  fired.  Next  morning  the  door  was  partly  open,  being 
held  in  that  position  by  a  sack  of  flour  which  had  been  placed  on  it, 
9X^  which  had  evidently  caught  under  the  edge  of  the  door  when 
the  gun  fired  and  it  fell  back. 

As  before  suggested,  did  this  act  constitute  an  entry  within  the 
meaning  of  the  statute?  ''  An  entry  is  not  confined  to  the  entrance 
of  the  whole  body;  it  may  consist  of  the  entry  of  any  part,  for  the 
purpose  of  committing  a  felony." 

When  the  door  was  raised,  say  twelve  inches,  the  hand  that  raised 
the  door  was  in  the  house,  and  by  virtue  of  the  above  excerpt  from 
the  statute,  we  think  the  entry  was  complete.     This  view  is  most 

*  See  l%mmm»  v.  State  (34  Ohio  8t.  498),  82  Am.  Rep.  876;  WaUctr  v.  SUUe 
(68  Ala.  49).  86  Am.  Rep.  1. 
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evidently  sustained  bj  the  opinion  in  Franco  y.  State,  42  Texas,  276. 

In  that  case  the  hand  was  introduced  for  the  purpose  of  effecting  an 

entrance  bj  the  whole  body,  for  the  purpose  of  raising  the  window 

—  a  breaking  at  law,  through  which  the  party  might  in  fact  enter. 

The  primary  intent  being  a  breaking  by  raising  the  window,  the  ulti* 

mate  intent  being  a  felony,  the  oonrt  held  such  entry  complete  and 

burgkrious. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Blum  t.  Stati. 

(n  'Tax.  Ot.  App.  fn,) 

Ortminel  law  —faUe  pretenses. 

The  defendant  had  for  a  jear  bought  goods  of  the  proeecator  on  credit,  apon 
the  faith  of  his  ownership  of  a  grocery  and  bakeiy.  He  secretly  tnuisfemd 
the  establishment  to  his  wife  and  step-daughter  in  payment  of  a  debt  he  owed 
them.  Immediately  thereafter  his  wife  and  father-in-law  purchased  goods  of 
the  prosecutor  and  others,  having  them  charged  to  the  defendant,  the  defend- 
ant not  lieing  present.  The  prosecutor  did  not  know  of  the  transfer,  and 
gave  the  credit  on  the  fkith  of  continued  ownership.  BM,  that  the  de- 
fendant was  not  guilty  of  swindling. 

r\  ONVIGTION  of  swindling.     The  opinion  states  the 


Beale  it  Autry,  for  appellant 

J  H.  Burte,  assistant  attorney-general,  for  State. 

White,  P.  J.  This  appeal  is  from  a  judgment  of  conyiction 
upon  an  indictment  for  swindling,  brought  under  article  790  of  the 
Penal  Code. 

In  the  view  we  take  of  the  case  it  will  be  uuneeeasary  to  discuss 
the  several  questions  raised  in  the  motion  in  arrest  of  judgment  as 
to  the  sufficiency  of  the  indictment.  We  may,  in  fact,  concede 
that  the  indictment,  in  its  formal  averments,  is  sufficient  to  charge 
the  offense  of  swindlmg,  as  far  as  the  facts  averred  can  constitute 
that  crime.  Still  in  our  opinion  the  sole  question  to  be  determined 
is,  do  the  facts  averred  and  the  facts  as  proven  constitute  swindling, 
under  the  law? 
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Article  790  of  the  Penal  Code  reads:  *^  Swindling  is  the  aoquisi- 
tion  of  any  personal  or  movable  property,  money  or  instrument  of 
writing  conveying  or  securing  a  valuable  right,  by  means  of  some 
false  or  deceitful  pretense  or  device,  or  fraudulent  representation, 
with  intent  to  appropriate  the  same  to  the  use  of  the  party  so  ac- 
quiring, or  of  destroying  or  impairing  the  right  of  the  party  justly 
entitled  to  the  same." 

To  briefly  state  the  substance  of  the  charge  as  alleged  in  the  in- 
dictment, it  is  as  follows:  Defendant  obtained  goods  from  one 
Gk)odman  by  means  of  false  and  fraudulent  pretenses  and  devices. 
These  pretenses  and  devices  grew  out  of  and  were  practiced  by  de- 
fendant under  the  following  circumstances,  viz:  That  for  some  time 
prior  to  the  21st  day  of  December,  1885,  defendant  had  represented 
himself  to  be  and  was  the  owner,  director  and  manager  of  a  certain 
bakery  and  grocery  establishment  in  the  city  of  Gorsicana.  That 
upon  the  faith  of  his  possession  and  ownership  of  the  property  so 
connected  with  the  business  aforesaid,  he  had,  for  a  period  of  more 
than  one  year,  been  in  the  habit  of  buying  goods  on  credit  from 
Goodman,  the  prosecutor,  and  others.  That  on  said  21st  day  of 
December,  defendant  sold  and  transferred  his  entire  property  con- 
nected with  his  bakery  and  grocery  business  to  his  wife  and  step- 
daughter, and  kept  the  fact  of  this  sale  and  transfer  secret  for  pur- 
pose of  deception  and  fraud,  in  that  he  might  still  continue  to 
purchase  goods  on  a  credit.  That  on  account  of  said  false  pretense 
and  device,  he  deceived  the  said  Goodman,  who  was  thereby  induced 
to  sell  him  goods  on  a  credit,  etc.,  after  the  sale  and  execution  of 
the  deed  of  transfer  of  all  his  property  to  his  wife  and  step-daughter. 
These  were  the  averments. 

As  developed  by  the  facts  proven,  it  appears  that  defendant  had 
been  in  the  habit  of  buying  goods,  etc.,  on  a  credit  prior  to  the 
twenty-first  of  December.  He  had  also  used  in  his  bakery  and 
grocery  business  something  over  $1,800  in  money  belonging  to  his 
wife  and  step-daughter.  To  secure  these  latter,  or  to  pay  them  this 
debt,  defendant  on  the  twenty-first  of  December,  executed  a  deed 
of  sale  to  all  of  his  property.  This  deed  was  executed  in  the  fore- 
noon, and  when  defendant  left  it  with  the  clerk  for  registration  he 
requested  the  clerk  to' say  nothing  about  it,  as  if  known,  it  might 
affect  or  hurt  him  in  his  business.  That  same  day,  and  perhaps 
subsequently  to  the  acknowledgment  and  registration  of  the  deed, 
defendant's  wife  and  father-in-law  started  out  on  quite  an  extensive 
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porchasing  tour,  yisiting  seyeral  stores  and  business  houses,  and 
buying  quite  a  quantity  of  goods  at  each  house,  regardless  of  the 
prices  of  the  articles  bought,  and  having  the  bills  so  made  charged  to 
defendant  Defendant  was  not  present  in  a  single  instance  when  the 
goods  were  thus  bought^  though  he  may  have  sent  his  boy  down  to 
Goodman's  to  hurry  up  the  goods  bought  of  him.  When  Ooodmuu 
sold  these  goods  (from  his  previous  dealings  with  defendant  and 
representations  previous  made  him  by  defendant,  and  the  fact  that 
he  was  ignorant  of  defendant's  sale  of  his  property  to  his  wife  and 
step-daughter),  he  was  still  of  the  impression  and  belief  that  de- 
fendant owned  the  property,  and  would  not  have  extended  him  the 
credit  had  he  known  that  such  was  not  the  case.  In  brief,  these  are 
the  main  facts  developed  by  the  evidence.  Do  these  facts  establish 
a  case  of  swmdling  under  the  law? 

To  constitute  the  offense  described  in  article  790  of  our  Code, 
four  things  are  necessary.  1st,  the  intent  to  defraud ;  2d,  aa 
actual  act  of  fraud  committed;  3d,  false  pretenses;  and  4th,  the 
fraud  must  be  committed  or  accomplished  by  means  of  the  false 
pretenses  made  use  of  for  the  purpose;  that  is,  they  must  be  the 
cause  which  induced  the  owner  to  part  with  his  property.  Com.  v. 
DreWy  19  Pick.  179;  Cotn.  v.  Warrefi,  6  Mass.  72;  Desty  Am.  Grinu 
L.,  §  149a;  Buckalew  v.  State,  11  Tex.  Ct  App.  352.  There  must 
be  an  intent  to  cheat  or  defraud.  This*  may  be  inferred  from  a 
false  representation,  however.  13  Wend.  87;  2  Whart.  Grim.  L. 
(8thed.),  §  1184. 

With  regard  to  the  false  pretense,  the  pretense  must  consist  of  a 
statement  of  some  pretended  existing  fact,  made  for  the  purpose  of 
inducing  the  prosecutor  to  part  with  his  property;  no  statement  of 
any  thing  to  take  place  in  future  will  be  a  pretense  within  the  act.  2 
Archbold  Grim.  Prac.  &  Plead.  (8th  ed.)  side  p.  465;  Johnson  v. 
State,  41  Tex.  65;  Allen  v.  State,  16  Tex.  Gt  App.  150;  2  Whart. 
Gr.  L.  (8th  ed.),  §1173. 

'*  It  may  be  laid  down  as  a  general  rule  of  the  interpretation  of 
the  words  'by  some  false  pretense,'  which  are  used  in  the  statutes, 
that  whenever  a  person  fraudulently  represents  as  an  existing  fact 
that  which  is  not  an  existing  fact,  and  so  gets  money  and  etc.,  that 
is  an  offense  within  the  act."  1  Bouv.  L.  Dic.,^'  False  Pretenses." 
But ''  it  is  not  necessary  that  the  pretense  or  pretenses  shonld  be  in 
words;  there  may  be  a  sufficient  &lse  pretense,  within  the  meaning 
of  the  act,  to  be  implied  from  the  acts  and  conduct  of  the  party, 
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^without  any  verbal  representation  of  a  false  or  fraudulent  nature/* 
2  Arch.  Or.  Plac.  &  Plead.  (8th  ed.)  1386.  The  conduct  and  acts 
of  the  party  will  be  sufficient  without  any  Terbal  assertion.  2  Whart. 
Cr.  lu,  §  1170.  **  Any  designed  misrepresentation  of  existing  con- 
ditions by  which  a  party  obtains  goods  of  another  is  within  the  stat- 
ute.''   2  Whart.  G.  L.,  §  1135. 

Another  rule  which  seems  to  be  well  settled  is  that  ^*  where  two 
or  more  persons  are  jointly  indicted  for  obtaining  goods  by  false 
pretenses  made  designedly  and  with  intent  to  defraud,  evidence  that 
one  of  them,  with  the  knowkHlge,  approbation,  concurrence  and  di- 
rection of  the  other,  made  the  false  pretenses  charged,  warrants  the 
eon\iction  of  botf    2  Whart.  Or.  L.,  §  1171. 

Again  *'  it  must  appear  by  evidence  that  the  prosecutor  parted 
with  his  property  by  reason  of  the  false  pretenses  alleged,  and  of  that 
alone.''  This  is  the  rule  announced  by  Mr.  Archbold  in  his  work 
on  Criminal  Practice  and  Pleading,  2d  vol.  (8th  ed.),  1398.  But 
the  rule  has  been  held  otherwise  by  some  of  the  courts  in  this  conn- 
try,  as  for  instance  People  v.  Haynes,  14  Wend.  547;  8.  c,  28  Am. 
Dea  530,  where  it  was  held  that  **  it  is  not  necessary,  to  constitute 
the  offense  of  obtaining  goods  by  false  pretenses,  that  the  owner 
should  have  been  induced  to  part  with  his  property  solely  and  en- 
tirely by  pretenses  which  were  &lse;  nor  need  the  pretenses  be  the 
paramount  cause  of  the  delivery.  It  is  sufficient  if  they  are  a  part 
of  the  moving  cause,  and  without  them  the  prosecutor  would  not 
have  parted  with  his  property."  See  also  In  re  Snyder,  17  Kans. 
542;  s.  c,  2  Am.  Cr.  B.  (Hawley),  228. 

In  Sfniih  v.  Slate,  55  Miss.  513,  it  is  held;  **  It  is  not  necessary 
that  the  false  pretenses  should  be  the  sole  inducement  which  moved 
the  prosecutor  to  part  with  his  proi)crty.  It  is  snflBcient  that  they 
materially  contributed  to  this  end,  and  that  without  them  he  would 
not  have  parted  with  hisproi>erty."  s.  c.,3  Am.  Crim.  Rep.  (Haw- 
ley) 92. 

'*A  man  whose  sole  will  procures  a  transaction  is  a  principal, 
whatever  physical  agencies  he  employs,  whether  he  is  pi*esent  or 
absent  when  the  thing  is  done."  But  the  false  pi'etense  must  oi)e- 
rate  as  the  direct  cause  of  the  transfer  of  **  the  goods,  and  to  hold  a 
party  liable  for  goods  thus  obtained  for  defendant  in  accordance  with 
his  direction;  if  so,  it  is  no  defense  that  they  were  obtained  immedi- 
ately through  a  contract  which  the  defendant's  false  pretense  induced 
the  prosecutor  to  make."    2  Whart.  Crim.  Law  (8th  ed.),  §  1180. 
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Again  it  may  be  stated  as  a  rule  **  that  false  representations  aato 
defendant's  financial  condition,  made  to  induce  a  sale  of  goods,  con* 
stitntes  the  offense  of  obtaining  property  by  false  pretenses.'*  SlaU 
T.  Netmner,  66  Iowa,  634. 

Another  rule  is  ^'  that  a  bargaining  party  also  implies  the  exis* 
tence  of  the  conditions  on  which  the  other  party  depended  when  en- 
tering into  the  transactions,  but  at  the  same  time  it  must  be  remem- 
bered that  a  bare  entrance  into  a  particular  tmnsaction  is  not  in 
itself  such  an  affirmation  of  the  opinion  of  the  other  contracting 
party  as  to  amount  to  a  false  pretense,  even  though  the  transaction 
be  entered  into  fraudulently.  A  mere  use  of  another's  error  will  not 
make  a  false  pretense,  unless  there  is  something  done  by  the  deceiv- 
ing party  to  confirm  such  error."  See  note  to  section  1170, 2  Whart. 
Am.  Criin.  Law. 

We  have  thus  stated  the  principles  of  law  which  we  think  appli- 
cable to  the  facts  of  this  case  as  shown  by  the  record.  Now,  upon 
these  rules  of  law  has  the  prosecution  made  out  a  case  against  this 
appellant?  We  are  constrained  to  say  that  we  do  not  think  it  has. 
No  false  pretenses  in  words  are  claimed  to  have  been  made  by  this 
appellant;  for  he  was  not  {present  in  peraon,  and  no  false  pretenses 
and  declarations  are  shown  to  have  been  made  by  the  wife  and  father- 
in-law  who  acted  as  his  agents  in  the  purchase  of  the  goods.  That 
Goodman  may  have  entertained  the  opinion  that  the  appellant  still 
owned  the  property  in  the  bakery  and  grocery,  and  made  the  sale 
upon  the  belief  that  he  still  owned  said  property,  cannot  affect  the 
question  unless  the  acts  of  the  parties  purchasing  the  goods  in- 
duced that  belief  at  the  time.  It  was  simply  an  error  of  opinion 
upon  his  pftrt;  and  a  knowledge  of  the  fact  that  he  was  acting  upon 
such  belief  or  opinion,  without  correcting  it,  will  not  subject  the 
defendant  or  his  agents  to  a  charge  of  having  made  a  false  pretense 
by  withholding  the  information  which  would  have  corrected  his 
belief.  It  was  his  own  opinion  as  to  the  existence  of  a  fact  which 
did  not  exist,  and  not  the  acts,  declarations  or  representations  of 
the  parties  with  whom  he  was  trading,  which  caused  him  to  be  de- 
ceived. 

In  Commomoealth  v.  Orady,  13  Bush,  285;  s.  o.,26  Anu  Rep.  192, 
it  is  held  that  ''  a  false  statement  that  a  house  and  lot  were  unin- 
cumbered, when  in  fact  they  were  subject  to  a  recorded  mortgage, 
18  not  a  false  pretense  within  the  statute  because  the  pai*ty  defrauded 
had  the  means  of  detecting  it  at  hand,  and  might  have  protected 
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l^inuKlf  by  the  exerciae  of  common  prudence. "  s.  c,  2  Am.  Grim. 
Sep.  (Hawley),  105.  It  is  unnecessary  that  we  should  go  in  this  case 
.tp  the  extent  to  which  the  Kentucky  court  has  gone  in  said  case, 
because  no  direct,  positive  declaration  or  representation  was  made 
to  Goodman  by  any  of  the  parties,  with  regard  to  the  condition  of 
the  property  at  the  time  of  the  purcliase  of  the  goods. 

Our  conclusion  of  the  whole  matter  is  that  a  case  of  obtaining 
goods  by  false  pretenses  has  neither  been  stated  by  the  indict- 
ment nor  established  by  the  proofs  adduced  on  the  trial  of  this 
case;  wherefore  the  judgment  is  reversed  and  the  prosecution  is  dis- 
laissed* 

Judgment  reversed  and  diemieeed. 


JoHHSoir  V.  Statb. 

.      .  .  caOTeauCt.  ApR.009.) 

(Mminal  law  —  inoeti  — $iepfBtther  and  sUp-daugJUer. 

laoest  between  step-father  and  step-dangliter  cannot  be  committed  mfler  the 

death  of  the  step-daughter's  mother 

/^ONYICTION  of  incest.     The  head-note  states  the  point 

Ponton  d  Fltfy  for  appellant. 

J.  R.  Burte,  assistant  attorney-general,  for  State. 

WiLLSON,  J.  It  is  conclusiTely  shown  by  the  evidence  that  no 
act  of  carnal  intercourse  between  the  defendant  and  the  prosecu- 
trix Kinnie,  occurred  prior  to  the  death  of  Einnie's  mother.  In 
his  charge  to  the  jury  the  learned  judge,  in  substance,  instructed 
that  carnal  intercourse  between  defendant  and  Einnie  would  bo 
incest  although  such  intercourse  did  not  occur  until  after  the  death 
of  said  Einnie's  mother. 

We  are  of  the  opinion  that  this  view  ot  the  law  is  incorrect. 
During  the  existence  of  the  marriage  relation  between  defendant 
and  Einnie's  mother  carnal  intercourse  between  defendant  anl 
Kiunie  would  unquestionably  have  been  incestuous.  Einnie  was 
then  his  wife's  daughter.     But  after  ilie  death  of  tlic  mother  and 
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wife,  the  relation  of  step-father  and  step-daughter  which  ezifited 
between  defendant  and  Kinnie  ceased.  She  was  no  longer  his 
wife's  daughter,  within  the  meaning  of  the  statute  defining  the 
crime  of  incest.  A  divorce  between  the  defendant  and  his  wife 
would  likewise  haye  put  an  end  to  his  relation  to  Kinnie.  Oomp-' 
ton  Y.  Siai$.  13. Tex.  Gt.  App.  271;  s.  c,  44  Am.  Bep.  703;  Noble 
v.  SkUe,  22  Ohio  St.  541;  8.  c,  1  Oreen  Gr.  Bep.  662.  Relation- 
ship by  affinity  ceases  with  the  dissolution  of  the  marriage  creating 
it.     1  Bish.  Mar.  &  Div.,  §  314;  1  Bish.  Or.  Proc.,  §  901. 

If  our  Tiew  of  the  law  be  correct,  and  we  are  satisfied  that  ic  is, 
the  defendant  is  not  guilty  of  the  crime  of  incest,  and  the  court 
erred  in  so  instructing  the  jury  as  to  allow  them  to  find  him  guilty, 
the  evidence  showing  that,  if  he  had  carnal  intercourse  with  Kinnie, 
it  was  not  until  after  her  relationship  to  him  of  step-daughter  had 
ceased  to  exist  Under  the  facts  of  the  case,  he  may  be  guilty  of 
fornication  and  of  adultery,  and  perhaps  of  rape,  but  not  of  incest 

The  judgment  is  reyersed  and  the  cause  is  remanded. 

Bevorsod  and  remandod. 
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A  nllRMid  oompany,  storing  explosives  in  a  depot  building  with  a  defeotfrv 
ehimnej'  fine,  hf  reason  whereof  the  building  takes  fire  and  there  is  an  ex* 
plosion  injuring  the  plaintiff's  neighboring  pzopertj,  is  liable  for  the  injurj. 


ACTION  for  injury  by  fire.    The  opinion  Btates 
plaintiff  had  judgment 


the  oaae.     The 


TMer  dt  Orahoody  for  appellant 
John  W.  Homer,  for  appellee. 

BBCKy  G.  J.  The  appeal  is  from  a  judgment  rendered  against 
the  defendant  below,  the  Denver,  South^  Park  and  Pacific  Railroad 
Company,  for  damages  to  the  property  and  person  of  the  plaintiff, 
occasioned  by  the  burning  of  a  depot  buildmg  belonging  to  the  de- 
fendant, and  the  explosion  of  a  quantity  of  giant  cartridges  therein 
contained. 

The  complaint,  as  it  remained  after  demurrer  sustained  thereto, 
Vol.  LTV— 68 


538  COLORADO, 


Deover,  South  Park  and  Plusific  Railroad  Company  ▼  Coowaj. 


contained  three  separate  claims  for  damages  alleged  to  have  occumd 
to  the  plainti£F  by  reason  of  the  negligence  of  the  defendant. 

It  alleges  that  on  the  14tii  day  of  August,  1880,  the  defendant 
owned  and  operated  a  railroad  from  Denver  to  and  through  the 
town  of  Red  Hill,  in  Park  county,  Colorado.  That  it  also  owned 
and  used  a  certain  depot  building  in  the  latter  place  which  con- 
tained a  defective  flue.  That  a  pipe  from  a  stove  in  said  building 
passed  into  and  through  this  flue,  rendering  the  building  extremely 
unsafe  and  liable  at  any  time  to  take  flre. 

The  complaint  further  alleges  that  the  plaintiff  owned  a  certain 
saloon  building,  together  with  the  contents  thereof,  which  was 
situated  about  thirty-flve  feet  distant  from  the  defendant's  depot 
building;  that  the  plaintiff  also  occupied,  as  proprietor  thereof,  a 
certain  hotel  building,  situated  about  forty-flve  feet  from  said 
depot  building. 

The  acts  of  negligence  complained  of  are,  that  the  defendant, 
knowing  that  the  flue  in  said  building  was  in  a  very  defective  con- 
di|;ion,  which  rendered  the  building  extremely  unsafe,  and  liable  at 
any  time  to  take  flre;  and  well  knowing  that  the  property  of  the 
plaintiff  was  in  close  proximity  thereto,  carelessly,  negligently  and 
wrongfully  stored  giant  powder  and  explosive  caps  (the  latter  being 
used  to  explode  the  powder)  in  said  building,  and  while  said  ex* 
plosives  were  so  stored  therein,  caused  a  flre  to  be  made  in  the 
stove  having  the  defective  flue,  by  reason  whereof  the  building  was* 
burned,  resulting  in  an  explosion  which  destroyed  the  plaintiff's 
property,  and  seriously  injured  him  personally.  Daouiges  are 
claimed  for  the  loss  of  saloon  building  and  contents  in  the  sum  of 
$1,038;  for  chattels  destroyed  in  the  hotel,  in  the  sum  of  t63,  and 
for  injuries  to  the  plaintiffs  person  in  the  sum  of  $5,000.  Judg- 
ment is  demanded  for  said  several  sums,  together  with  interest 
thereon,  from  the  14th  day  of  August,  1880  (the  time  of  the  flre), 
at  the  rate  of  ten  per  cent  per  annum. 

The  answer  of  the  railroad  company  denies  all  the  allegations  of 
the  complaint,  including  speciflo  denials  of  the  causes  which  led  to 
the  burning  of  the  building  and  the  disasters  which  followed. 

The  cause  was  tried  to  a  jury,  who  returned  a  verdict  for  the 
plaintiff  of  $2,250,  upon  which  the  court  ordered  judgment 

The  errors  assigned  and  relied  upon  relate  to  instructions  of  the 
court  to  the  jury,  and  to  the  allowance  of  interest  upon  the  value 
of  the  property  destroyed.    The  flrst  and  second  errors  assigned 
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are  npon  the  first  instruction.  That  portion  of  the  instruction 
assigned  for  error  is  in  the  following  words:  *  *  *  ''That  if 
they  believe  from  the  eyidence  that  defendant  had  a  depot  building 
at  Bed  Hill^  at  and  prior  to  August  14,  1880,  and  stored  therein 
prior  to  said  August  14,  1880,  and  from  thence  until  August  14, 
1S80,  kept  therein  stored  a  large  quantity  of  atlas  powder,  com- 
monly known  as  giant  cartridges;  and  that  said  depot  building  waa 
near  the  property  of  the  plaintiff,  and  during  all  the  time  said 
powder  was  therein,  said  depot  building  was  in  a  defective  condi- 
tion and  liable  to  take  fire  from  a  fire  kept  in  a  stove  in  said  build- 
ing, of  which  defendant  had  notice,  and  that  by  reason  of  the  care- 
lessness and  negligence  of  defendant  said  building  was  burned,  and 
the  burning  of  said  building  caused  said  powder  to  explode,  and  by 
fire  or  otherwise,  destroy  the  property  of  the  plaintiff,  they  should 
find  for  the  plaintiff." 

[Omitting  question  of  pleading.] 

The  testimony  showed  conclusively  that  the  fire  originated  in  the 
apartment  of  the  building  called  the  **  office,''  that  the  ceiling  over 
this  room  was  composed  of  dressed  boards  of  a  single  thickness, 
and  that  the  pipe  from  the  stove  passed  up  through  a  hole  in  this 
board  ceiling,  and  up  through  the  roof.  The  only  protection  pro- 
vided to  prevent  the  pipe  from  coming  in  contact  with  the  boards 
of  the  ceiling  was  a  small  sheet  of  tin  or  zinc,  through  which  the 
pipe  was  passed,  and  which  was  placed  on  the  upper  surface  of  the 
ceiling  boards.  The  same  provision  existed  at  the  point  where  the 
pipe  passed  through  the  roof. 

Upon  looking  into  the  evidence  we  learn  that  the  depot  building 
was  a  wooden  structure,  of  the  dimensions  of  about  twenty-four 
feet  by  thirty-six  feet,  erected  upon  upright  blocks  of  wood,  which 
elevated  the  side  nearest  the  railroad  about  eighteen  inches  above 
the  ground,  and  the  opposite  side  about  three  feet  above  the  ground. 
The  ends  and  sides  of  the  building  were  composed  of  single  boards 
placed  upright  against  the  frame  timbers,  the  edges  or  cracks  of 
the  boards  being  battened  with  narrow  strips  of  lumber.  The  roof 
was  a  steep  gable,  constructed  of  boards,  which  were  battened  like 
the  ends  and  sides,  and  the  exterior  surface  was  covered  with  tarred 
paper,  to  protect  the  interior  from  snow  and  rain.  The  interior 
was  divided  into  four  rooms  and  a  loft,  the  rooms  being  named  re- 
spectively, **  office,"  "  waiting  room,"  **  warehouse  "  and  "  kitchen." 
These  apartments,  or  some  of  them,  including  the  office,  were  sep* 


540  COLORADO, 


Denver.  South  Pftrk  «nd  Pacific  Railroad  Company  v.  Conwajr. 


arated  from  the  loft  by  a  board  ceiling,  which  has  already  been 
described,  as  has  also  the  aperture  therein  through  which  the  pipe 
of  the  office  stove  passed. 

As  to  the  contents  of  the  building  on  the  night  of  the  final  con- 
flagration, witnesses  testified  that  there  were  about  twenty  cases  of 
giant  powder,  or  giant  cartridges,  in  the  freight  room,  weighing 
fifty  pounds  to  the  case;  also  a  considerable  quantity  of  coal  oil  in 
the  immediate  Ticinity. 

Testimony  was  introduced  as  to  the  exploslTe  and  dangerous 
nature  of  giant  powder,  and  as  to  what  agencies  would  cause  it  to 
explode. 

The  facts  of  the  fire  and  explosion,  the  situation  of  the  plaintiff 
and  his  property,  and  the  eflFects  produced  by  the  disaster,  were  all 
proYcn. 

The  testimony  further  shows  that  on  the  night  of  the  disaster  a 
hot  fire  was  made  in  the  office  stove  in  the  presence  of  and  with  the 
knowledge  of  the  defendant's  station  agent  in  charge  of  said  station 
and  building,  who  thereupon  retired  to  bed  in  said  office  room. 
By  reason  of  this  fire  and  the  so-called  defective  flue,  the  ceiling 
around  the  stovepipe  was  ignited,  and  fire  communicated  to  the 
entire  building  causing  its  total  destruction,  the  explosion  of  the 
powder  and  the  damages  to  person  and  property  sued  for. 

Portions  of  the  second  and  third  instructions  are  assigned  for 
error  as  follows: 

''  Second.  If  they  believe,  from  the  evidence,  that  on  and  prior 
to  the  14th  of  August,  1880,  the  defendant  had  a  depot  at  Red  Hill, 
near  plaintiflF's  property,  that  was  in  a  defective  condition  and  liable 
to  take  fire  from  a  fire  kept  therein,  and  that  knowing  the  premi- 
ses, a  few  days  prior  to  said  14th  day  of  August,  1880,  defendant 
stored  iu  said  building  a  large  quantity  of  atlas  powder,  commonly 
known  as  giant  cartridges,  and  kept  the  same  therein,  and  while  it 
was  stored  therein  said  building  took  fire  through  a  lack  of  the 
care  and  diligence  above  described  on  the  part  of  the  defendant,  by 
and  through  its  agents  and  employees,  and  caused  said  powder  to 
explode  and  destroy  by  fire  or  otherwise  the  property  of  the  plain, 
tiff,  they  should  find  for  plaintiff.'' 

"  Third,  And  if  the  jury  find,  from  the  evidence,  that  the  de- 
fendant stored  and  kept  in  the  depot  at  Red  Hill  giant  powder  or 
cartridges,  or  other  inflammable  and  combustible  materials,  when 
said  depot  building  was  defective    and  unsafe  for  the  storage 
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and  keeping  of  such  materiaLsy  and  that  defendant  was  aware  of 
Roch  facts,  or  that  it  did  not  keep  the  same  with  the  vigilance  and 
care^  and  in  the  charge  of  such  careful  and  proper  servants,  as  a 
prudent  man  would  have  done  with  the  same  kind  of  substances, 
and  that  by  reason  thereof  the  said  depot  building  was  burned, 
and  the  said  giant  powder  and  other  substances  exploded  and  de- 
stroyed the  property  of  plainti£F  by  fire  or  otherwise,  they  should 
find  for  the  plaintiff/' 

The  objections  assigned  to  these  instructions  are,  that  there  was 
no  evidence  produced  by  the  plaintiff  that  said  depot  building  was 
defective  and  liable  to  take  fire  from  a  fire  kept  therein;  nor  any 
evidence  that  it  was  unsafe  for  the  storage  and  keeping  of  such 
materials  as  therein  described;  nor  any  evidence  that  the  defendant 
was  aware  of  such  facts;  that  there  was  no  allegation  in  the  com- 
plaint nor  any  evidence  produced  on  that  trial  that  said  defendant 
did  not  keep  said  depot  with  vigilance  and  care,  and  in  charge  of 
such  careful  and  proper  servants  as  a  prudent  man  would  have 
done,  and  that  by  reason  thereof  the  building  was  burned,  the 
powder  exploded  and  the  plaintiff's  property  destroyed. 

It  is  also  assigned  for  error  that  the  court  instructed  the  jury 
that  notice  to  defendant's  agents  was  notice  to  the  defendant,  and 
that  the  acts  of  its  agents  and  employees  were  the  acts  of  the 
defendant. 

The  objections  to  these  legal  propositions  are,  that  they  are  too 
broad,  and  consequently  that  they  were  calculated  to  mislead  the 
jury;  also  that  there  was  no  evidence  to  support  them. 

The  foregoing  objections  embrace  the  fourth,  fifth,  sixth,  seventh, 
ninth  and  fifteenth  assignments  of  error. 

We  will  first  consider  the  objections  to  the  legal  propositions  con- 
tained in  the  foregoing  instructions. 

Respecting  the  acts  and  responsibilities  of  corporations,  the  law 
is,  that  artificial  persons,  like  natural  persons,  are  liable  in  damages 
for  acts  of  negligence  imputable  to  them,  whereby  injuries  result  to 
third  persons.  A  corporation  acts  through  its  officers  and  employees, 
who,  in  the  exercise  of  their  respective  functions,  and  to  that  extent, 
represent  the  corporation. 

The  rules  and  principles  of  law  applicable  to  the  relation  of  mas- 
ter and  servant  apply  equally  to  corporations  and  their  agents,  and 
damages  resulting  from  the  negligence  of  both  classes  of  persons  is 
measured  by  the  same  rule. 
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If  a  Bcrvant  is  guilty  of  a  wrongful  act  whcu  engaged  in  liia 
master's  business  and  while  acting  within  the  general  scope  of  his 
authority,  the  master  is  liable  although  he  did  not  authorize  the 
particular  act.  It  is  no  defense  in  such  case  that  the  survant  dis- 
obeyed private  instructions,  or  abused  his  authority.  So  a  person 
who  puts  a  servant  in  a  place  of  trust  or  responsibility,  or  commits 
to  him  the  management  of  his  business,  or  the  care  of  his  property, 
is  held  responsible  for  damages  resulting  to  third  persons  through 
the  lack  of  judgment  or  discretion  of  the  servant,  while  executing 
the  trust,  although  he  departed  from  the  strict  letter  of  his  au- 
thority in  the  execution  thereof. 

The  same  rules  obtained  in  respect  to  railroad  companies.  Ac- 
cordingly it  is  laid  down  that  the  employees  of  such  a  corporation, 
both  of  the  higher  and  the  subordinate  class,  who  are  engaged  in 
service  at  its  stations,  or  on  its  trains,  are  presumed  to  be  author- 
ized by  it  to  do  such  service,  and  to  perform  the  acts  usually  incident 
to  their  positions;  and  it  is  liable  for  their  tortious  acts  which  are 
performed  in  the  course  of  such  service.  Bounds  v.  D.,  L,  Jt  IF.  R. 
Co.^  64  N.  Y.  129;  8.  c,  21  Am.  Rep.  597;  Cohen  v.  Railroad  Com- 
patitff  69  N.  Y.  170;  Passenger  R.  Co.  v.  Donahue^  70  Penn.  St. 
119;  Pierce  Railroads,  277. 

Concerning  the  question  of  notice,  the  rule  is  the  same  in  respect 
to  corporations  as  to  natural  i>ersons.  As  to  the  latter,  the  princi- 
ple obtains  that  willful  ignorance  of  a  fact  is  equivalent  to  actual 
knowledge  of  the  fact 

The  rule  is  well  settled  that  notice  to  an  agent  in  transactions  m 
which  he  is  employed,  where  it  becomes  his  duty,  by  virtue  of  his  em- 
ployment, to  act  on  such  notice,  is  notice  to  the  principal  The  term 
notice,  in  such  instance,  is  synonymous  with  the  term  knowledge. 

It  may  therefore  be  said  that  knowledge  acquired  by  agents  of 
corporations,  in  the  discharge  of  official  duties,  of  facts  material  to 
the  transactions  in  which  they  are  engaged,  or  coming  within  their 
respective  departments  of  service,  is  the  knowledge  of  the  corpora- 
tion. Swell's  Evans  Agents,  229;  Angell  &  Ames  Corp.  305; 
A^b.  Dig.  Corp.  543,  544.  An  illustration  of  the  rule  that 
notice  to  the  agent  in  the  transactions  in  which  he  is  employed,  and 
within  the  scope  of  the  authority  confided  to  him,  is  notice  to  the 
principal,  is  found  in  the  case  of  a  locomotive  engineer,  wherein  it 
is  held  that  if  the  fact  be  known  to  him,  that  either  the  road  or  the 
machinery  is  defective,  it  is  knowledge  on  the  part  of  the  company, 
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and  renders  it  responsible  for  the  oonseqnenoes.     JV.  &  (7.  R,  Co. 
T.  EUioit,  1  Cold.  611. 

It  will  be  observed  that  the  mles  above  stated  conoeming  the  re- 
sponsibilities of  corporations  growing  out  of  the  acts  of  their  agents, 
are  more  fall  and  guarded  upon  these  subjects  than  the  legal 
propositions  of  the  instructions  upon  the  same  subjects. 

The  testimony  showed  that  the  special  attention  of  the  defend- 
ant's agents  was  called  to  the  condition  of  this  flue,  or  stovepipe 
passage,  before  the  storing  of  the  explosiye  materials  in  the  build- 
ing. It  was  a  notice  to  the  defendant's  agent,  and  through  him  to 
the  defendant  itself,  not  only  of  the  condition  of  the  flue,  but  of 
the  degree  of  heat  generated  by  the  stovepipe;  ahd  the  danger, 
great  or  small,  of  a  fire  originating  at  this  point  j 

This  agent  being  in  charge  of  the  company's  property  and  busi- 
ness at  this  station,  the  rale  applies  that  knowledge  acquired  by 
agents  of  corporations  of  facts  coming  within  their  respective  depart- 
ments of  service  is  the  knowledge  of  the  corporation. 

On  the  question  of  notice,  it  further  appeared  that  officers  of  the 
€6mpany,  whose  special  duty  it  was  to  inspect  this  building,  and  ib 
see  that  necessary  flues  were  provided  and  put  in,  neglected  that 
duty.  The  agent  in  charge  of  the  building  knew  from  a  personal 
inspection,  and  from  the  warning  of  a  previous  fire,  that  the  so- 
called  flue  was  d.efective  and  dangerous.  Within  the  principles 
announced,  then  all  these  agents  were  chargeable  with  knowledge  of 
the  dangerous  condition  of  the  building.  This  knowledge  being 
acquired  within  the  course  of  their  several  employments,  it  was 
their  duty  to  communicate  it  to  the  company,  and  in  law  the 
knowledge  of  these  agents  was  the  knowledge  of  the  company.  In 
the  language  of  the  instructions,  notice  to  these  agents  was  notice 
to  the  company. 

Lastly,  under  the  rules  of  law  before  stated,  the  shipping  of  the 
giant  cartridges  to  this  depot,  the  depositing  of  them  in  the  build- 
ing, and  the  making  of  the  flre  in  the  office  stove,  were  each  and 
all  of  them  acts  of  the  defendant. 

These  and  the  failure  to  provide  a  sufficient  flue,  being  the  acts 
complained  of,  and  it  being  sho^  that  they  were  all  committed  by 
agents  of  the  company  in  the  course  of  their  employment,  and 
within  the  scope  of  the  authority  confided  to  them,  the  court  prop- 
eriy  said  of  them  in  its  instructions,  ''  the  acts  of  its  agents  and 
employees  were  the  acts  of  the  defendant." 
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The  question  whether  the  acts  complained  of  oonstitnted  negli* 
genoe  was  a  question  for  the  jary  to  decide,  and  was  so  left.  We 
think  their  finding  was  fully  warranted. 

[Omitting  minor  points.    On  a  question  of  interest  the  judgment 
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Urn  em&ci  injury  to  a  pMseng^r  bj  the  ovartnming  of  a  Btegv-coaoh,  kdd^  (1) 
that  the  pMaenger  was  not  necessarilj  negligent  in  having  his  aim  oatslde 
the  window;*  (2)  that  the  overtiiming  is  prima  fade  proof  of  the  owner's 
Begligenoe;f  (8)  that  OTldenoe  of  the  driver's  want  of  skill  before  and  after 
the  accident  is  competent. 

AOTION  for  personal  injuries  by  negligenoe.     The  opinion 
the  case*    The  plaintiff  had  judgment  below. 


Hugh  Builer,  for  plaintiff  in  error. 

Wells,  8mUh  and  Maeon,  for  defendant  in  error. 

Stokk,  J.  The  law  goyerning  the  liability  of  stage-ooabh  pro- 
prietors as  common  carriers  of  passengers  is  quite  well  settled  by 
juridical  decisions  of  the  highest  courts. 

The  law  imposes  upon  such  carriers  the  duty  of  providing  road- 
worthy  vehicles  suitable  for  the  transportation  of  passengers,  steady 
and  manageable  horses,  >rith  strong  and  proper  harness,  and  careful 
drivers  of  reasonable  skill  and  good  habits.  Although  their  under- 
taking is  not  one  absolutely  to  convey  safely —  that  is  to  say,  while 
they  do  not  waiTant  the  safety  of  passengers  at  all  events,  yet  their 
undertaking  and  liability  go  to  this  extent,  that  their  means  of 
transportation  are  suitable  and  sufficient,  that  they  and  their  agents 
possess  competent  skill,  and  that  •they  will  use  all  due  care  and 
diligence  in  the  performance  of  their  duty. 

Respecting  the  measure  of  this  care  and  diligence,  considering 

*  See  DaMerg  v.  Minn.  8t.  S^.  Co.  (88  Minn.  404),  50  Am.  Bep.  66S.        ' 
f  See  note,  50  Am.  Rep.  55&. 
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that  anch  carriage  is  charged  with  the  liveB,  limbs  and  health  of 
hnman  beings,  it  has  been  held  that  passenger  carriers  bind  them- 
selves to  carry  safely  those  whom  they  take  into  their  coaches,  '^  as 
far  as  human  care  and  foresight  will  go  -  that  is,  for  the  utmost 
care  and  diligence  of  yery  cautious  persons.  '*  Some  cases  even  hold 
that  such  carriers  are  responsible  '^  for  any,  even  the  slightest  neg- 
lect." This  doctrine  is  laid  down  by  the  Supreme  Oourt  of  the 
United  States,  in  the  case  of  Stokes  y.  SaltonstcM,  13  Pet.  190, 
which  is  regarded  by  the  authorities  as  the  leading  case  on  this 
subject  in  the  United  States,  and  the  same  doctrine  is  stated 
as  the  law  by  Mr.  Story  in  the  text  of  his  work  on  Bailments,  sec* 
tion  601.  In  support  of  the  same  rule  as  to  liability  in  such  cases 
are  the  following  authorities:  Parish  v.  Reigle^  11  Oratt.  697;  8. 
c,  62  Am.  Dec.  666;  McLean  v.  Burbank,  11  Minn.  277;  Maury 
V.  Talmadge,  2  McLean,  167;  Peck  y.  N^eily  3  McLean,  23. 

On  the  other  hand,  it  is  the  duty  of  passengers  to  comply  with 
the  reasonable  regulations  of  the  carrier,  and  to  exercise  proper 
care  and  diligence  in  avoiding  injury  to  themseWes,  for  the  rule 
that  one  cannot  recover  for  an  injury  which  has  been  caused  by  his 
own  negligence,  or  where  by  his  own  fault  he  has  so  far  oontributed 
thereto  that  but  for  such  fault  on  his  part  the  injury  would  not 
have  happened,  is  applicable  to  this  class  of  passengers. 

The  appellee  Frazier  was  a  passenger  in  one  of  the  stage-coaches 
of  appellants,  running  at  that  time  between  Canon  city  and  Lead- 
ville,  and  by  the  upsetting  of  the  vehicle  his  arm  was  broken,  and 
the  alleged  negligence  of  the  driver  in  causing  the  upset  is  t>>e 
ground  of  action  for  the  resultant  injury.  A  question  of  contribTi- 
tory  negligence  on  the  part  of  the  appellee  was  made  by  the  plead- 
ings in  the  court  below,  and  one  of  the  alleged  errors  relied  upon 
.by  appellants  in  seeking  to  reverse  the  judgment  is,  that  the  ycr- 
dict  is  contrary  te  the  evidence  and  the  law  in  respect  to  such 
alleged  contributory  negligence. 

The  act  of  appellee  constituting  the  negligence  complained  of 
was  in  having  his  arm,  at  the  time  of  the  accident,  ''outside  the 
coach." 

The  upset  was  caused  by  the  wheel  on  one  side  of  the  vehicle 
striking  on  a  rock  at  one  side  of  the  road,  whereby  the  stage  was 
thrown  over  upon  the  opposite  side.  This  portion  of  the  road  wus 
in  a  canon  iii  a  mountainous  part  of  the  journey.  It  was  in  the 
night;  there  was  no  light  on  that  side  of  the  stage  which  strnck 
Vol..  LTY  —  r,o 
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the  rock.  Bat  the  driyer  testified  that  it  was  not  so  dark  but  that 
he  was  able  to  see  the  rock  jast  before  striking  it.  The  appellee 
was  sitting  on  the  end  of  the  seat  on  the  opposite  side;  there  were 
two  other  passengers  in  the  same  seat  which  crowded  appellee  close 
to  the  side;  he  had  his  arm  either  resting  on  the  rail,  or  projecting 
outside  the  bodj  of  the  stage,  so  that  when  overtamed  the  other 
passengers  in  the  same  seat  were  thrown  down  upon  him;  his  arm 
was  caught  under  some  portion  of  the  vehicle  and  broken,  and  he 
was  unable  to  be  extricated  until  the  other  passengers  had  got  out 
and  lifted  up  the  stage.  Upon  this  state  of  facts  it  is  contended 
by  counsel  for  appellants  that  appellee  was  chargeable  with  such 
contributory  negligence  as  ought  to  bar  a  recoyery.  In  support  of 
this  contention,  the  case  of  P.  di  C.  R.  Co.  y.  McClurg^  56  Penn. 
St.  294,  is  cited,  where  a  passenger  by  reason  of  the  protrusion  of 
his  arm  from  the  window  of  the  car  in  which  he  was  riding,  was 
injured  by  the  arm  coming  in  contact  with  another  car  standing  on 
a  switch,  and  the  court  held,  and  as  we  think,  correctly,  that  where 
such  passenger  ''puts  his  elbow  or  arm  out  of  the  window  volun- 
tarily, without  any  qualifying  circumstances  impelling  him  to  do 
it,  it  is  negligence  in  ss,  and  when  that  is  the  state  of  the  evidence, 
it  is  the  duty  of  the  court  to  declare  the  act  negligence  in  law." 
There  is  a  wide  difference  however  between  such  a  case  and  the 
one  before  us,  Bailway  coaches  pass  along  an  undeviating  track 
and  often  within  a  few  inches  of  a  signal  post,  switch  bars,  cattle- 
guards,  bridge  timbers  and  cars  upon  side  tracks,  rendering  it 
dangerous  for  passengers  to  expose  any  portion  of  the  body  beyond 
the  outer  line  of  the  coaches,  which  themselves  projejct  beyond  the 
wheels  and  the  track.  But  stage-coaches  do  not  in  this  particular 
differ  from  other  road  vehicles,  the  wheels  of  which  project  laterally 
beyond  the  body  of  the  vehicle,  which  circumstance,  in  connection 
with  the  different  character  of  the  roadway  and  mode  of  transpor- 
tation, is  an  immunity  against  danger  from  the  mere  projection  of 
an  arm  outside  the  window  or  beyond  the  line  of  the  body  of  such 
vehicle.  In  the  case  of  an  injury  like  that  in  the  railway  case  cited, 
the  projection  of  the  arm  outside  the  window  is  the  cause  of  the 
resultant  injury.  In  the  case  of  the  overturning  of  the  stage  of 
appellants  by  running  upon  a  rock,  the  position  of  the  appellee's 
arm  was  no  more  a  cause  of  the  upset  which  produced  the  injury 
than  the  position  of  the  arms  of  the  other  passengers  or  of  the  hat 
upon  his  head.    Besides,  the  evidence  in  the  record  shows  that  the 


DEOBMBEB  TEBH,  1884.  5|7 

Suidenon  ▼.  Frmiier. 

1  1        II ' ' 

Tehicle  in  question  was  not  a  regular  or  ordinary  stage-coacli  with 
windows,  bat  a  Oonoord  mail  wagon  or  canyas  back  known  as  a 
''Jerky/'  without  windows,  but  having  a  canyas  coyer  with  canyas 
side  curtains,  supported  by  wooden  standards  at  the  sides  and  bows 
oyerhead.  The  appellee,  crowded  as  he  was  against  the  side,  with 
three  passengers  on  the  seat,  would  naturally,  and  we  may  say  una- 
yoidably,  thrust  out  his  arm  when  the  yehicle  was  oyertumed,  fall- 
ing as  he  did,  beneath  the  weight  of  the  other  passengers,  and  with 
no  wall  or  coach  body  to  protect  him.  The  curtains  even  were  rolled 
up  at  the  time.  Under  the  circumstances  the  injury  to  appellee 
was  an  almost  ineyitable  result  of  the  overturning  of  the  vehicle; 
and  the  fact  that  his  arm  was  at  the  time  outside  the  rail  or  outer 
edge  of  the  wagon  bed  cannot  be  imputed  as  negligence  or  want  of 
dne  care  on  his  part  as  passenger. 

Another  ground  of  error  is  that  the  court  permitted  evidence 
that  one  of  the  lamps  of  the  stage — the  one  on  the  side  which  col- 
lided with  the  rock  —  was  not  lighted  at  the  time  of  the  accident. 
There  was  no  error  in  this.  It  was  a  circumstance  which,  in  con- 
nection with  all  the  others,  tended  to  show  negligence  on  the  part 
of  appellants.  The  driver  testified  that  it  was  a  starlight  night 
and  he  was  able  to  see  the  road  track,  the  wheel  and  the  rock  just 
before  he  struck  it,  and  that  the  light  would  not  have  assisted  him. 
But  this  testimony  does  npt  render  improper  the  evidence  pre- 
viously admitted  in  making  the  case  for  appellee,  showing,  at  least 
prima  facie,  a  want  of  due  care.  In  the  case  of  Crofls  v.  Water- 
bouse,  3  Bing.  321,  Bbst,  G.  J.,  says:  ''The  coachman  must  have 
competent  skill  and  use  that  skill  with  diligence;  he  must  be  well 
acquainted  with  the  road  he  undertakes  to  drive;  he  must  be  pro- 
vided with  steady  horses,  a  coach  and  harness  of  sufficient  strength 
And  properly  made,  and  also  with  lights  by  night.  If  there  be  the 
least  failure  in  any  one  of  these  things,  the  duty  of  the  coach  pro- 
prietors is  not  fulfilled,  and  they  are  answerable  for  any  injury  or 
damage  that  happens."  This  is  certainly  strong  language,  but 
does  not  appear  to  be  against  the  weight  of  authority  in  stating  the 
general  rules  governing  in  such  cases. 

Counsel  for  appellants  contend  for  the  rule  that  the  burden  of 
proof  is  on  the  plaintiff  in  such  cases  not  only  to  show  negligence 
on  the  part  of  defendant,  but  ordinary  care  on  his  own  part  An 
examination  of  the  cases  will  clearly  show  that  a  different  rule  is 
established  by  the  great  weight  of  authority.    Mr.  Story  lays  down 
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the  rale  as  follows:  ^*  Where  any  damage  or  injury  happens  to  the 
passenger  bj  the  breaking  down  or  overturning  of  the  coach,  or  by 
any  other  accident  occurring  on  the  road,  the  presumption /^mtf 
fcusie  is,  that  it  occurred  by  the  negligence  of  the  coachman,  and 
the  onuB  prohandi  is  on  the  proprietors  of  the  coach  to  establish  that 
there  has  been  no  negligence  whatever;  and  that  the  damage  or 
injury  has  been  occasioned  by  inevitable  casualty,  or  by  some  cause 
which  human  care  and  foresight  could  not  prevent.  Story  on  Bail- 
ments, §  601a.  Our  own  court  in  the  case  of  WaU  v.  Livezay^ 
6  Colo.  465,  declared  the  rule  in  the  following  language,  used  by 
Chief  Justice  Beck:  '' A  prima  facie  case  however  is  made  out 
by  proof  that  the  relation  of  carrier  and  passenger  existed  between 
the  parties;  that  an  accident  occurred  resulting  in  injury  to  the 
passenger,  and  that  it  was  occasioned  by  the  failure  of  some  portion 
of  the  machinery,  appliances  or  means  provided  for  the  transporta- 
tion of  the  passengers.  This  proof  being  made,  a  presumption  of 
negligence  on  the  part  of  the  carrier  arises,  and  the  plaintiff  is  not 
bound  to  go  further  and  show  the  particular  defect  or  cause  of  the 
accident,  until  the  presumption  is  rebutted.  It  devolves  upon  the 
carrier  to  rebut  this  presumption  by  evidence  that  he  exercised  the 
greatest  degree  of  diligence  practicable  under  the  circumstances." 
In  the  case  of  Stokes  v.  Saltonstallj  supra,  it  is  held  by  the  Supreme 
Court  of  the  United  States  that  in  such  action  the  facts  that  the 
coach  was  upset  and  the  plaintiff  injured  are  sufficient  prima  facie 
evidence  of  negligence  or  want  of  skill  of  the  driver,  and  shift  the 
burden  of  proof  upon  the  defendant  to  show  that  the  driver  was  in 
every  respect  qualified,  and  acted  with  reasonable  skill  and  the  ut-< 
most  caution;  and  if  the  disaster  was  occasioned  by  the  least  want 
of  due  skill  or  of  prudence  on  his  part,  the  defendant  was  answer- 
a1)le.  The  same  rule  substantially  is  held  to  be  the  law  in  the  cases 
of  Parish  v.  Reighy  and  McLean  v.  Burbanh,  hereinbefore  cited. 
Upon  the  question  of  negligence  on  the  part  of  appellants,  the  evi« 
dence  shows  that  at  a  station,  where  the  stage  stopped  before  the 
accident,  the  driver  discovered  that  there  were  no  lanterns  on  the 
stage;  that  he  called  for  two  lamps;  that  the  superintendent  brought 
two,  and  put  on,  but  that  one  was  out  of  repair,  and  so  was  not 
lighted;  that  at  the  place  of  the  accident  the  road  was  level  and 
slightly  up-grade;  that  the  rock  was  a  foot  and  a  half  or  two  feet 
outside  the  track  of  the  roadway;  that  there  was  a  gully  on  the 
opposite  side,  the  distance  being  about  twelve  or  thirteen  feet  be- 
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tween  the  rock  on  one  side,  and  the  gully  on  the  other,  and  the 
width  of  the  vehicle  between  the  outside  of  the  hubs  about  seven 
feet;  that  the  driver  knew  the  place  well,  because  the  gully  had 
been  made  by  a  washout,  and  that  he  slackened  liis  speed  at  that 
point. 

Under  these  facts,  the  question  was  properly  submitted  to  the 
jury  by  instructions,  whether  the  accident  might  not  have  been* 
avoided  by  the  exercise  of  due  cai*e  on  the  part  of  the  agents  of 
appellants;  or  in  other  words,  whether  the  injury  to  appellee  was 
not  caused  by  the  negligence  of  appellants  in  not  using  the  means 
clearly  within  their  power  and  control  to  have  prevented  the  upset. 

Some  testimony  was  admitted,  over  the  objection  of  appellants, 
touching  the  manner  and  character  of  the  driving  of  the  stage  be- 
fore ahd  after  the  accident  in  question.  We  do  not  think  this  was 
unwarranted.  It  related  to  the  driver's  knowledge  of  the  road  and 
his  skiU  in  his  employment,  and  for  this  purpose  was  not  imperti- 
nent, although  incompetent  to  prove  his  conduct  in  this  particular 
instance  in  producing  the  accident.  The  want  of  skill  of  the  driver 
may  be  shown,  at  the  time  of  the  accident  or  at  any  prior  time; 
but  his  good  or  bad  conduct  can  only  be  looked  at  at  the  time  the 
accident  occurred,  or  as  connected  with  the  accident.  Peck  v.  NeHy- 
8  McLean,  24.  And  evidence  that  some  distance  further  on  the 
noad,  the  same  night,  the  driver  got  outside  the  road  and  into  a 
gully  made  by  a  recent  washout,  and  that  the  passengers  had  to  get 
ont  and  assist  in  extricating  the  stage  and  team,  and  getting  them 
back  on  the  road,  was  admissible  for  the  purpose  of  showing  the 
degree  of  darkness  of  the  night,  the  character  and  condition  of  the 
road,  and  the  consequent  necessity  for  proper  lights  on  the  vehicle. 
We  have  examined  with  care  the  instructions  given  by  the  court, 
and  those  refused  upon  which  errors  are  assigned,  and  guided  by 
the  rules  and  principles  of  law  herein  laid  down  as  applicable  to  the 
bftcts  of  the  case,  we  cannot  find  that  the  errors  contended  for  are 
well  assigned. 

[Omitting  a  question  of  duuiages.] 
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HUFPSMITH   v.   PbOPUL 

(9  Oolo.  lis.) 

OrtmbuUlaiw — mims  aet  punUhable  under  general  law  and 

A  general  statute  prohibited  keeping  open  tippling  honses  on  Snndaj.  Sab- 
eequently  a  citj  charter  gave  Uie  city  "exelocdve  power  to  license,  tax,  re- 
strain, prohibit  and  suppress  tippling  houses  *'  in  the  dtj.  The  citj  enacted 
an  ordinance  prohibiting  the  keeping  open  of  any  place  for  the  sale  of  intox- 
icating liquors  '*  between  midnight  and  6  o'clock,  a.  m.,  of  the  daj  follow* 
ing. "  ThjB  defendant  was  convicted  under  the  statute  of  keeping  open  a  tip- 
pling house  on  Sunday  in  that  dtj.    HM,  error. 

CONVIOTIOK  of  keeping  open  a  tippling  honae  on  Sundaj* 
The  opinion  states  the  case. 

Lucius  P.  Marsh,  for  plaintiff  in  error. 

D.  F.  Urtny,  attorney-general,  for  defendant  in  error. 

Beck,  G.  J.  The  defendant,  Huffsmich,  was  indicted  for  keep- 
ing open  a  tippling  house  on  the  Sabbath  day  with!  A  the  county  of 
Arapahoe,  contrary  to  the  provisions  of  the  State  statute,  which  pro- 
vides, among  other  things,  that  if  any  person  *  *  *  shall  keep 
open  any  tippling  or  gaming  house  on  the  Sabbath  day  or  night,  * 
*  *  every  such  person  shall  on  conviction  be  fined  not  ezoeeding 
$100,  or  imprisoned  in  the  county  jail  not  ezoeeding  six  months.'' 
Oen.  Stats.  331,  §  151. 

The  defense  relied  upon  was,  that  the  alleged  offense  was  com- 
mitted within  the  corporate  limits  of  the  city  of  Denver,  in  said 
Arapahoe  county,  and  that  the  legislature,  by  an  act  approved  Feb- 
ruary 13,  1883,  entitled  **  An  act  to  reduce  the  law  incorporating 
the  city  of  Denver  and  the  several  acts  amendatory  thereof  into  one 
act  and  revise  and  amend  the  same,"  had  vested  in  said  city  exclu- 
sive jurisdiction  over  the  whole  subject  pertaining  to  the  supposed 
offense,  for  which  reason  the  defendant  was  not  liable  to  indict- 
ment and  punishment  under  the  State  statute. 

Defendant  offered  to  prove,  that  in  pursuance  of  the  power 
granted,  the  city  had  assumed  jurisdiction  over  the  entire  subject 
by  the  adoption  of  an  ordinance  embracing  the  same,  and  that  ho 
had  complied  with  the  provisions  thereof,  which  proof  was  ro- 
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jected  upon  the  trial,  and  the  defendant  oonyicted  under  said  in- 
dictment. 

Exceptions  were  duly  reserred  to  the  mlings  and  judgment  of 
the  conrt,  and  the  same  are  assigned  for  error. 

It  will  only  be  necessary  to  consider  the  question  of  jurisdiction, 
as  that  question,  in  our  judgment,  is  decisiye  of  the  case. 

Section  17  of  the  amended  charter  of  the  city  of  Denver  confers 
power  over  a  variety  of  subjects  upon  the  city  council,  to  be  exer- 
cised **  by  ordinance  not  repugnant  to  the  Constitution  of  the  United 
States  or  the  Constitution  of  the  State  of  Colorado.''  Clause  fif- 
teenth of  this  section  is  as  follows:  '^  The  city  council  shall  have 
exclusive  power  within  the  city  to  license,  tax,  restrain,  prohibit  and 
suppress  tippling  houses,  dram  shops  and  the  selling  or  giving  away 
of  any  intoxicating  or  malt  liquors  by  any  person  within  the  city, 
except  by  persons  duly  licensed.'' 

This  act  authorized  the  city  council  to  make  such  regulations 
concerning  tippling  houses  within  the  city  limits,  and  to  impose  such 
restraints  upon  the  keepers  thereof,  as  it  might  deem  expedient  for 
the  public  peace  and  welfare;  provided,  the  same  were  not  repug- 
nant to  the  Constitution  of  the  United  States  or  the  Constitution  of 
the  State  of  Colorado. 

Defendant  offered  in  evidence  an  ordinance  of  the  city,  passed  in 
pursuance  of  the  powers  granted,  and  which  was  in  force  at  the 
time  of  the  commission  of  the  aUeged  offenses,  which  provides  that 
licenses  shall  be  given  to  persons  to  transact  business  of  various 
kinds,  including  the  vending  of  spirituous,  vinous  and  malt  liquors. 
Fees  for  licenses  are  prescribed  and  penalties  provided  for  violations 
of  the  ordinance.  He  also  offered  in  evidence  a  license  granted  to 
him  under  the  provisions  of  said  ordinance. 

Section  11  of  this  ordinance  provides  as  follows:  ^'That  here- 
after it  shall  be  unlawful  to  keep  open  any  place  where  spirituous, 
vinous,  malt  or  intoxicating  liquors  are  sold  or  given  away  under  a 
city  license,  or  to  sell  or  give  away,  either  in  person  or  by  agent  or 
servant,  any  such  spirituous,  vinous,  intoxicating,  or  malt  liquors, 
between  the  hours  of  12  o'clock  midnight  and  5  o'clock  a.  m.  of 
the  day  following." 

This  proof,  if  admitted,  would  have  shown  that  the  city  had 
accepted  and  exercised  the  powers  granted  by  the  statute.  By  the 
ordinance  referred  to,  it  had  restrained  and  prohibited  the  defend- 
ant and  others  from  keeping  open  their  tippling  houses  during  a 


562  COLOEADO, 

HoffBDuth  T.  People. 


portion  of  eyery  day  in  the  week;  that  the  restriction  as  to  keeping 
open  on  the  Sabbath  was  not  as  broad  as  that  contained  in  the  geiv- 
eral  law  was  not  owing  to  any  lack  of  power  in  the  city. 

The  city  council  might  have  imposed,  or  may  yet  impose,  pre- 
cisely the  same  restriction  enjoined  by  the  general  statute,  and  pro- 
hibit the  keeping  open  of  tippling  houses  on  the  Sabbath  day. 

If  then  the  city  govemment  has  power  to  adopt  and  enforce  such 
an  ordinance,  and  if  a  prosecution  may  also  be  sustained  under  the 
general  law,  the  consequence  is  that  the  same  person  may  be  sub- 
jected to  two  distinct  prosecutions  and  to  be  twice  punished  for  the 
same  offense,  which  is  contrary  to  the  fundamental  principles  of 
justice. 

There  are  instances  where  the  same  act  is  held  to  be  an  offense 
against  the  laws  of  separate  jurisdictions,  and  punishable  by  both, 
as  example,  against  the  laws  of  the  United  States,  and  also  against 
the  laws  of  a  State,  and  according  to  the  authorities,  the  same  act 
may,  under  certain  circumstances,  constitute  a  penal  offense  under 
the  laws  of  a  State  and  under  the  by-laws  of  a  municipality  as  well. 
But  in  such  cases  the  one  ^act  is  held  to  constitute  two  distinct 
offenses,  neither  of  which  is  included  in  the  other.  That  however 
cannot  be  said  where  one  of  the  jurisdictions  is  exclusive  as  to  the 
whole  subject-matter  of  the  offense. 

In  the  present  case  it  seems  impossible  that  a  concurrent  jurisdic- 
tion to  restrain  tippling  houses  can  exist  in  the  State,  and  in  the 
city  as  well.  The  same  statnte  which  confers  upon  the  city  exclusive 
control  over  such  houses  divests  the  State  of  its  control  over  them. 
Heizer  v.  People,  4  Colo.  46. 

As  suggested  in  argument,  it  does  not  appear  that  any  question 
of  public  morals  or  sanctity  of  the  Sabbath  day  is  directly  involved 
in  this  case,  for  the  general  statute,  under  which  this  conviction 
was  secured,  does  not  forbid  the  exercise  of  any  other  vocation  or 
business  on  that  day.  It  cannot  therefore  be  said  that  this  prose- 
cution proceeds  upon  a  different  hypothesis  from  a  like  prosecution 
under  an  ordinance  of  the  city  upon  tlie  same  subject. 

From  the  foregoing  considerations  it  follows  that  the  amended 
charter  of  the  city  of  Denver,  and  the  ordinances  passed  thereunder, 
afford  to  the  defendant  a  protection  against  this  prosecution.  The 
grant  of  exclusive  power  and  authority  to  one  jurisdiction,  to  re* 
strain,  regulate  or  prohibit  a  business  as  to  every  day  in  the  week, 
is  irreconcilable  with  the  existence  of  a  concurrent  power  to  prp« 
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hibit  the  exercise  of  the  same  vooation  upon  a  single  day  in  the 
week. 

To  this  extent  the  act  approved  February  13,  1888,  repealed  the 
general  law,  by  necessary  implication.  Bmineti  v.  People,  30  IIL 
889;  SMold  vf  PeopU,  86  111.  33;  SUtie  t.  Olarh,  54  Mo.  17;  8tat$ 
Y.  D$  Bar,  58  Mo.  395. 

The  judgment  is  reTersed. 

Juigmeni  reoermeL 


OabtiIhlib  v.  Pullman  Pai.aob  Gab  Oompavt. 

(8  ooio.  aaoL) 

TeuBoHon — of  ratUway  can  of  non-retidenu. 

ffiaepiiig  oan,  hired  and  run  by  a  railway  company  in  Colorado,  fhmf  a  ooia- 
panj  In  Illinoia  liaving  no  office  or  place  of  boslneaa  in  Colorado,  are  tax- 
able in  the  latter  State. 

ACTION  for  taxes.    The  opinion  states  the  case.     The  plaintiff 
haid  judgment  below. 

G,  Q,  Richmond  and  Bailey  £  Wilkin,  for  plaintiff  in  error. 
Markhaniy  Patioreon  and  Thanias,  for  defendant  in  error. 

Bbck,  C  J.  This  action  was  instituted  in  the  District  Court  of 
Pueblo  county  against  the  defendant  in  error,  for  the  recovery  of 
money  alleged  to  be  due  the  county  on  account  of  taxes  assessed  by 
the  county  authorities,  against  the  defendant  in  error,  upon  certain 
sleeping  cars  used  upon  the  passenger  trains  of  the  Denver  and 
ftio  Grande,  and  the  Atchison,  Topeka  and  Sante  Fe  railroads. 
The  court  below  decided  against  the  authority  of  the  county  to 
levy  the  taxes,  and  this  writ  of  error  is  prosecuted  in  behalf  of 
the  county  to  test  the  correctness  of  the  decision. 

The  cause  has  been  submitted  upon  an  agreed  statement  of  facts 
which  discloses  among  other  facts  that  similar  controversies  exist 
in  other  counties,  and  that  the  final  decision  in  this  case  is  to 
operate  as  a  determination  of  them  also. 

.    We  learn  from  the  stipulation  that  Pullman's  Palace  Car  Com- 
pany, the  defendant  in  error,  is  a  non-resident  manufacturing  com- 
V.H..  LIV-^-TO 
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pany,  organized  aud  doing  business  under  the  laws  of  the  State  of 
Illinois,  where  its  home  office  is  located.  A  portion  of  the  business 
of  defendant  in  error  is  the  building  of  sleeping  cars,  and  hiring 
them  out  to  railway  corporations  throughout  the  country,  to  be  by 
them  operated  upon  their  lines  of  railroad,  for  the  joint  profit  of 
both  contracting  parties.  These  contracts,  all  of  which  are  similar, 
are  to  the  effect  that  the  Pullman  company  will  furnish  to  a  rail- 
road company,  for  a  term  of  fifteen  years,  a  sufficient  number  of 
sleeping  cars  to  meet  the  requirements  of  travel  over  all  lines  of 
railway  owned  or  operated  by  the  railroad  company.  The  cars  are 
to  be  hauled  by  the  railroad  company  over  the  various  lines  of  the 
road  now  or  hereafter  to  be  owned  or  controlled  by  s&id  company, 
and  employed  in  the  transportation  of  travellers  for  its  profit,  in  such 
manner  as  in  the  judgment  of  the  general  manager  or  superintend- 
ent  of  the  railroad  may  be  best  to  accommodate  passengers.  The- 
railroad  company  is  to  keep  the  cars  in  good  running  order  and  re- 
pair and  to  bear  certain  running  expenses,  including  light,  fuel, 
lubricating  material  and  ice;  also  to  bear  the  expenses  of  all  repairs 
^rendered  necessary  by  accident  or  casualty.  The  Pullman  company 
is  to  provide  the  cars,  keep  the  carpets,  upholstery  and  bedding  in 
good  and  cleanly  condition;  furnish  necessary  employees  to  pre- 
serve order  in  the  cars;  collect  berth  and  couch  fares,  and  take 
proper  charge  and  care  of  the  inside  of  the  cars;  in  consideration 
whereof,  the  Pullman  company  is  to  be  entitled  to  collect  from  per- 
sons occupying  the  berths  and  receiving  special  accommodations  in 
said  cars,  such  sums  of  money  as  may  be  usual  on  other  lines  fur- 
nishing equal  accommodations.  It  is  to  have  the  right  to  place  for 
sale  in  such  of  the  ticket  offices  of  the  railroad  company  as  it  may 
desire,  tickets  for  berths,  couches,  etc.;  such  tickets  to  be  sold  by 
the  agents  of  the  railroad  company,  without  charge  to  the  Pullman 
company. 

The  contract  contains  an  option  to  the  railroad  company  to  pro- 
vide three-fourths,  or  less  of  the  capital  required  for  furnishing  the 
equipments  of  said  cars,  at  any  time  within  five  years  from  the  date 
of  the  contract,  and  thereupon  to  become  a  joint  owner  with  the 
Pullman  company  in  such  equipment,  and  to  receive  a  proportional 
amount  of  the  gains,  and  bear  a  like  proportion  of  the  losses  accru- 
ing to  and  sustained  by  the  latter  company.  Another  option  given  the 
railroad  company  is,  that  it  may  terminate  the  contract  itself  in  five, 
eight  or  eleven  years,  by  purchasing  the  sleeping  cars  and  equip- 
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mentS;  at  their  actual  cash  value.  There  are  other  provisions  and 
stipulations,  but  we  deem  the  foregoing  sufficient  to  show  the  rela- 
tion existing  between  the  contracting  parties. 

The  sleeping  cars,  furnished  under  the  contract  mentioned  in 
the  complaint,  passed  daily  into  and  through  the  count  j  of  Pueblo. 
Those  operated  in  connection  with  the  rolling  stock  of  the  Denver 
ft  Rio  Orande  railway  were  hauled  from  Denver  south  to  Pueblo, 
and  from  that  point  by  different  branches  or  extensions  to  Leadville, 
Durango  and  Antonito,  passing  through  several  counties  in  a  single 
day,  all  said  points  being  within  this  State.  Those  operated  on  the 
trains  of  the  Atchison,  Topeka  ft  Santa  Fe  railway  pass  daily 
through  the  county  of  Bent,  and  daily  enter  into  and  depart  from 
the  county  of  Pueblo.  These  trains  pass  over  a  continuous  line  of 
railway,  extending  from  Elansas  City,  in  the  State  of  Missouri, 
through  the  State  of  Kansas,  to  the  terminal  point  of  said  railroad 
in  this  State,  Puebla  The  latter  is  also  one  of  the  terminal  points 
of  the  Denver  ft  Rio  Orande  railway.  The  Pullman  company  how- 
ever appears  to  have  no  principal  place  of  business  within  this 
State. 

The  transcript  does  not  disclose  the  fact  whether  the  Pullman 
Company  has  filed  in  the  office  of  the  secretary  of  State  a  copy 
of  its  charter  of  incorporation,  in  compliance  with  the  requirements 
of  our  statute,  or  not,  but  it  does  appear  that  no  provision  is  made 
in  its  contract  with  the  railroad  companies  for  payment  of  State  and 
county  taxes  upon  said  cars. 

It  further  appears  that  said  sleeping  cars  were  operated  under 
said  contracts,  on  the  lines  of  the  Atchison,  Topeka  ft  Santa  Fe 
railroads  during  the  years  from  1876  to  1881,  inclusive;  and  upon 
the  Denver  &  Rio  Grande  railroad  during  the  years  1880  and  1881. 
It  further  appears  that  during  all  said  years  no  return  was  made  or 
statement  furnished  to  the  State  board  of  equalization,  either  by 
the  railroad  companies  or  by  the  Pullman  company,  of  the  number 
and  value  of  said  sleeping  cars,  as  required  by  the  revenue  laws  of 
the  State;  also  that  no  assessment  was  made  thereof  by  said  board 
for  the  years  aforesaid.  The  property  having  been  omitted  from 
taxation,  the  revenue  officials  of  Pueblo  county  assessed  and  taxed 
the  same  for  the  years  aforesaid,  and  are  now  seeking  by  this  pro- 
ceeding to  collect  such  taxes  from  the  defendant  in  error. 

The  important  points  properly  presented  for  decision  upon  this 
record  are,  whether  property  of  this  character,  and  so  circumstanced. 
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is  subject  to  taxation  under  our  statutes,  and  if  it  is,  whether  the 
authority  to  make  the  assessment  exists  in  the  county  oflBcials 
under  any  circumstances,  or  solely  in  the  State  board  of  equaliza- 
tion. 

The  principal  points  urged  in  favor  of  the  affirmance  of  the  judg* 
ment  are,  that  the  Pullman  company  cannot  be  held  liable  for  these 
taxes,  for  having  neither  home  office  nor  a  principal  place  of  busi- 
ness within  the  State,  the  property  has  no  situs  for  taxation;  but 
that  if  the  property  is  subject  to  taxation  at  all,  it  can  only  be  le- 
gally assessed  against  the  railroad  companies  who  control  it  under 
their  contracts. 

The  Constitution  of  this  State,  and  the  laws  passed  in  pursuance 
thereof,  subject  all  property,  real  and  personal,  within  the  State  to 
taxation  that  shall  not  be  expressly  exempted  by  law.  The  prop- 
erty assessed  by  the  officials  of  Pueblo  county  was  personal  property 
within  the  State,  and  it  was  not  exempt  by  law.  Law  writers  say, 
tn  reference  to  personal  property^  that  it  matters  not  whether  the 
owner  be  a  private  person  or  a  corporation  —  a  resident  or  a  non- 
resident, or  whether  the  property  be  permanently  located  within  the 
State,  or  be  merely  employed  therein,  it  is  subject  to  taxation.  The 
conceded  principles  governing  this  subject  are,  that  justice 
demands  that  all  property  in  the  State,  not  exempt  by  law, 
shall  be  subject  to  taxation;  that  no  person  or  class  of  persons, 
whether  natural  or  artificial,  shall  escape  the  burdens  of  supporting 
the  government,  and  that  corporations  shall  have  no  greater  exemp- 
tions in  the  matter  of  taxation  than  are  extended  to  every  citizen  of 
the  State. 

Articles  of  commerce  in  transition  are  exempt;  but  no  such  arti- 
cles or  question  is  involved  in  this  case.  The  nature  or  character 
of  the  articles  involved  in  the  present  controversy,  and  the  pur- 
poses for  which  they  were  employed  by  both  contracting  parties, 
bring  them  within  that  class  of  property  mentioned  in  our  statute 
as  railroad  equipment  and  rolling  stock. 

But  it  appears  from  the  stipulation  of  facts  that  the  real  owner 
of  this  property  is  a  non-resident  corporation,  and  it  does  not 
appear  that  the  owner  has  a  home  office  or  principal  place  of  busi- 
ness within  the  State.  It  affirmatively  appears  that  the  property 
is  in  a  constant  state  of  transition,  passing  from  point  to  point 
through  the  State,  and  some  of  it,  as  before  stated,  passing  beyond 
tho  limits  of  the  State.    Under  such  circumstances,  it  has  no  more 
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local  ezistenoe  in  one  county  than  in  another  of  those  through 
which  it  passes. 

Transitory  personal  property  must  have  a  situs  for  taxation,  or  it 
is  not  subject  to  any  jurisdiction.  To  hold  otherwise  would  be  to 
subject  such  property  to  the  jurisdiction  of  every  county  wherein 
it  chanced  to  be  on  the  annual  assessment  day;  and  the  law  is  well 
settled  that  no  class  of  property  can  be  subjected  to  such  burdens. 
Thiff  would  be  carrying  the  power  of  taxation  to  the  extent  of  de- 
struction, an  abuse  not  even  to  be  presumed.  Ogilvie  y.  Crawford 
(h.,  2  McCrary,  i48;  Carrier  v.  Gordon,  21  Ohio  St  605;  Hoyt  v. 
Commissioriers,  23  N".  Y.  224. 

The  law  is  that  the  residence  or  principal  place  of  business  in 
the  State  of  the  owner,  agent  or  other  person  legally  interested  in 
movable  property  is  the  siltts  of  such  property  for  the  purpose  of 
assessment  and  taxation,  although  it  is  liable  to  be  in  several  dif* 
ferent  counties  every  day.  See  authorities  supra;  State  v.  Severance, 
55  Mo.  379-388;  Walton  v.  Westwood,  73  IlL  125. 

In  view  of  these  principles  and  the  facts  set  out  in  the  agreed 
statement,  no  difficulty  is  met  in  determining  the  sUus  of  the 
property  under  consideration.  The  railroad  companies  have  pos- 
session and  control  of  the  property,  under  contracts  to  contiiiue, 
at  their  option,  for  a  long  term  of  years,  and  during  which  term 
they  use  these  cars  for  the  same  purposes  as  they  use  their  first- 
class  passenger  cars,  and  probably  realize  as  much  profit  therefrom. 
This  possession,  control  and  community  of  interest  which  the  rail* 
way  companies  have  and  exercise  gives  the  sleeping  cars  the  same 
situs  under  the  statute  applicable  to  this  class  of  property  as  arti- 
cles of  the  same  class  owned  by  the  railroad  corporations. 

[Question  of  jurisdiction  as  between  State  an  J  county  authorities 
omitted.] 

Judgment  affirmed. 
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Lr  U  LOWBIB. 
(8  0olow4li.) 

A  itetato  requiring  all  orlminal  prosecations  to  be  commenoed  bj  iafonnalioft 
is  inoonaiBteiit  with  tlie  oonstitatioiuil  provision  that  ''until  oilierwise  pto- 
Tided  bj  law  "  they  shall  be  commenced  by  indictment. 

TT  ABEAS  COKPIJS.     The  opinion  states  the  caae. 

Oeo.  H,  Kohn  and  8.  E.  Browne,  for  petitioner. 
T,  H,  Thomas,  attorney-general  for  people. 

Beck,  0.  J.  The  petitioner  charges,  in  his  petition  for  the  writ 
of  habeas  corpus,  that  he  is  illegally  deprived  and  restrained  of  his 
liberty  by  confinement  at  hard  labor  in  the  State  penitentiary, 
under  a  judgment  of  the  Criminal  Court  of  Arapahoe  county,  ren- 
dered  against  him  upon  a  conviction  for  grand  larceny. 

The  illegality  charged  is  that  he  was  not  proceeded  against  crimi^ 
nally  for  said  offense  upon  the  presentment  or  indictment  of  the 
grand  jury,  but  upon  an  information  filed  by  the  district  attorney 
of  the  second  judicial  district  He  alleges  that  the  matter  com- 
plained of  renders  his  trial  and  conviction  void. 

The  petition  questions  the  constitutionality  of  section  23  of  the 
act  of  the  legislature  approved  February  7, 1883,  entitled  **  An  act 
to  provide  for  the  organization  and  maintenance  of  criminal  courts; 
to  prescribe  the  jurisdiction,  powers,  proceedings  and  practice  of 
said  courts,  and  to  define  the  duties  and  qualifications  of  the 
judges  and  other  officers  connected  therewith,  and  to  repeal  *  *  * 
all  other  acts  and  parts  of  acts  inconsistent  with  this  act." 

This  act  provides  that  criminal  courts  shall  be  courts  of  record, 
and  shall  have  concurrent  jurisdiction  with  the  District  Courts  of 
the  same  counties  in  all  criminal  cases  not  capital,  and  such  appel- 
late jurisdiction  as  may  be  provided  by  law. 

It  is  further  provided  that  they  shall  be  governed  by  the  practice 
and  proceedings  which  are  now,  or  may  hereafter  be,  prescribed  by  law 
for  District  Courts  in  criminal  cases,  so  far  as  the  same  can  be  made 
applicable  and  are  not  inconsistent  with  the  provisions  of  this  act 
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The  district  attorney  of  the  jadicial  district  in  which  any  crimi- 
nal coart  is  established  is  made  prosecuting  attorney  of  the  criminal 
-covLTt,  and  power  is  conferred  upon  the  judge  of  said  court  to  ap- 
point a  special  district  attorney,  when  necessary,  to  pei^orm  the 
service  of  the  district  attorney.  / 

The  portion  of  the  act  complained  of  as  obnoxious  to  the  State 
4Uid  Federal  Coniltitutions  is  section  23,  which  dis  enses  with  the 
grand  jury  and  provides  for  the  prosecution  of  o£Fenses  in  said 
•court,  upon  informations  filed  by  the  district  or  prosecuting  attor- 
ney. Section  23  is  as  follows:  ''No  grand  jury  shall  be  sum- 
moned or  impanelled  in  any  criminal  court,  but  the  prosecution  of 
all  offenses,  whether  denominated  felonies  or  misdemeanors  when 
originally  commenced  or  instituted  in  such  court,  shall  be  by  in- 
formation presented  to  and  filed  in  said  court;  such  information 
shall  be  signed,  verified  and  presented  by  said  district  attorney  ap- 
pointed by  the  court,  as  provided  by  this  act." 

The  balance  of  the  section  prescribes  the  manner  in  which  in- 
formations shall  be  verified,  and  that  the  verification  shall  not  be 
taken  on  the  trial  as  evidence  of  the  truth  of  the  information;  also 
that  the  verification  shall  not  be  read  by  nor  submitted  to  the  jury 
trying  the  case. 

The  statutory  punishment  for  the  offense  of  which  petitioner  was 
•convicted,  grand  larceny,  is  confinement  in  the  penitentiary  for  a 
term  not  less  than  one  nor  more  than  ten  years.  The  petitioner  was 
therefore  convicted  of  a  felony,  as  the  term  is  defined  by  section  4, 
article  18,  of  the  Constitution,  which  is:  ''The  term  'felony,' 
wherever  it  may  occur  in  this  Constitution  or  by  the  laws  of  this 
State,  shall  be  construed  to  mean  any  criminal  offense  punishable 
by  death  or  imprisonment  in  the  penitentiary  and  none  other." 

The  offense  for  which  he  was  convicted  came  also  within  the  list 
of  infamous  crimes  as  defined  by  statute.  Gen.  Stats.,  §  944.  After 
the  filing  of  the  information  against  the  petitioner  in  the  Criminal 
Court,  he  moved  said  court  to  quash  the  same,  upon  the  grounds 
that  it  charged  an  infamous  crime,  which  could  onljf  be  prose- 
cuted upon  a  presentment  or  indictment  of  a  grand  jury;  that  the 
statute  providing  for  the  filing  of  informations  by  the  district  at- 
torney was  unconstitutional  and  void;  that  the  law  for  the  punish- 
ment of  crime  is  general  in  its  nature  and  must  have  a  uniform 
application  to  the  entire  State;  and  because  the  prosecution  upon 
information  for  such  crimes  is  contrary  to  the  Constitution  of  the 
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TTnited  States.    This  motion  was  denied,  to  which  ntling  of  the 
oonrt  the  petitioner  duly  excepted. 

Counsel  for  the  petitioner  cite  seyeral  sections  of  the  State  Gon- 
Btitntion  which  they  claim  have  been  violated  by  the  enactment  of 
the  statutory  provisions  complained  of,  among  which  are  the  fol- 
lowing: 

Article  2,  section  8.  **  That  until  otherwise  provided  by  law  no 
person  shall  for  a  felony  be  proceeded  ag^nst  criminally  otherwise 
than  by  indictment,  except  in  cases  arising  in  the  land  or  naval 
forces,  or  in  the  militia  when  in  actual  service  in  time  of  war  or 
public  danger.  In  all  other  cases  offenses  shall  be  prosecuted  crim- 
inally by  indictment  or  information." 

Article  2,  section  23.  ^'  The  right  of  trial  by  jury  shall  remain 
mviolate  in  criminal  cases,  but  a  jury  in  civil  cases  in  all  courts,  or 
in  criminal  cases,  in  courts  not  of  record,  may  consist  of  less  than 
twelve  men  as  may  be  prescribed  by  law.  Hereafter  a  grand  jury 
shall  consist  of  twelve  men,  any  nine  of  whom  concurring  may  find 
an  indictment;  provided  the  general  assembly  may  change,  regu- 
late or  abolish  the  grand  jury  system." 

The  attorney-general  who  appears  for  the  State  is  of  opinion  thai 
the  proceedings  had  in  the  Criminal  Court  are  valid,  and  that  the 
statute  authorizing  prosecutions  upon  information  of  a  district  at- 
torney is  constitutional. 

He  contends  that  the  entire  grand  juiy  system  is  nothing  else 
.  than  a  rule  of  practice  or  mode  of  proceeding,  and  quotes  section 
28  of  article  6  of  the  Constitution  to  show  that  rules  of  practice  are 
only  required  to  be  uniform  in  courts  of  the  same  class  or  grade. 
The  section  quoted  is  as  follows: 

**  All  laws  relating  to  courts  shaD  be  general  and  of  uniform 
operation  throughout  the  State,  and  the  organization,  jurisdiction, 
powers,  proceedings  and  practice  of  all  courts  of  the  same  class  or 
grade,  so  far  as  regulated  by  law,  and  the  force  and  effect  of  the 
proceedings,  judgments  and  decrees  of  such  courts  seyerally  shall 
be  uniform." 

He  calls  attention  to  the  fact  that  the  act  of  the  general  assem- 
bly in  question  provides  for  the  organisation  of  Criminal  Courts, 
prescribes  a  uniform  system  of  proceeding  and  practice  for  such 
courts  throughout  the  State,  and  generally  conforms  to  the  con- 
stitutional requirements  aboTC  mentioned. 

Relying  upon  the  soundness  of  the  foregoing  proposition,  the* 
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attorney-general  concludes  that  no  conflict  exists  between  the  Crim- 
inal Court  act  of  February  7,  1883,  and  said  sections  2  and  23  of 
article  2  of  the  Constitution. 

As  to  said  section  2,  ''  that  until  otherwise  provided  by  law,  no 
person  shall  for  a  felony  be  proceeded  against  criminally  otherwise 
than  by  indictment,''  he  points  to  the  above-mentioned  act  of  the 
general  assembly,  and  says  it  has  been  **  otherwise  provided  by  law,'' 
as  required  by  the  above  sections. 

It  is  also  strongly  urged  in  the  argument  that  section  23  of  article 
2,  and  section  28  of  article  6  of  the  Constitution,  afford  ample  au- 
thority for  abolishing  the  grand  jury  system  as  to  the  Criminal 
Courts,  leaving  it  in  force  as  to  the  District  Courts. 

We  are  of  opinion  that  counsel  for  the  State  has  £allea  into  two 
grave  errors:  1.  In  assuming  that  all  constitutional  requirements  are 
satisfied  when  the  procedure  or  practice  is  made  uniform  in  courts 
of  the  same  class  or  grade,  in  accordance  with  the  provisions  of 
section  28  of  article  6.  2.  That  this  system  may  be  abolished  as  to 
one  class  of  courts  having  jurisdiction  of  felonies  not  capital,  to-wit. 
Criminal  Courts,  and  that  it  may  remain  in  force  in  another  class 
of  courts  having  general  jurisdiction  of  all  felonies  throughout  the 
State,  viz. :  District  Courts. 

The  above-mentioned  propositions  do  not  seem  to  reach  the  merits 
of  the  objections  raised  by  the  petition  and  record  as  to  the  un- 
constitutionality of  that  part  of  the  act  of  1883,  which  provides  that 
*^  no  grand  jury  shall  be  summoned  or  impanelled  in  any  Criminal 
Court,"  etc. 

It  is  true  that  section  28  of  article  6  of  the  Co^stitution  requires 
the  practice  and  proceedings  of  all  courts  of  the  same  class  or  grade 
to  be  uniform.  It  is  also  true  that  the  three  Criminal  Courts  now 
existing  in  the  StAte  for  the  respective  counties  of  Arapahoe,  Pueblo 
and  Lake  are  the  only  courts  now  existing  of  that  class  or  grade. 
But  it  does  not  follow  that  an  act  of  the  general  assembly,  assum- 
ing in  its  title  to  provide  for  the  organization  of  these  courts  and 
to  prescribe  the  jurisdiction,  powers,  proceedings  and  practice 
thereof,  can  abolish  as  to  this  class  of  courts  alone,  and  as  to  the 
citizens  in  the  particular  sections  of  the  State  over  whom  they  may 
exercise  jurisdictitm,  the  grand  jury  system.  This  institution  has 
come  down  to  us  from  Magna  Charta,  and  has  ever  been  regarded 
by  the  masses  as  a  protection  against  arbitrary  and  malicious  proso' 
cutions. 

YoL.  LIV  — 71 
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When  the  legislature  undertakes  to  abolish  as  to  a  portiou  of  the 
State  rights  and  privileges  guaranteed  by  both  the  State  and  Fed- 
eral Constitutions  to  the  whole  people  of  the  State,  until  stricken 
out  of  the  fundamental  law,  it  should  look  beyond  a  particular  pro- 
vision of  the  Constitution  intended  only  to  regulate  the  practice 
and  proceedings  of  the  different  classes  of  courts,  so  that  the  same 
should  be  uniform  in  those  of  the  same  cIbss  or  giade. 

Such  uniformity  was  never  intended  to  be  attained  bj  ignoring 
or  abolishing  the  fundamental  rights  of  any  portion  of  the  people. 
The  legislature  may  prescribe  the  practice  and  proceedings  of  the 
courts,  but  such  power  must  be  exerted  within  constitutional  limi- 
tations and  restrictions. 

The  grounds  assigned  by  the  petitioner  in  his  application  for  the 
writ  of  fiab&as  corpus,  and  the  grounds  upon  which  his  motion  to 
quash  the  information  filed  against  him  in  the  Criminal  Court  were 
based,  raise  highly  important  questions  of  constitutional  law. 

The  right  of  a  State  to  abolish  the  grand  jury  system  as  to  all 
its  inhabitants  is  not  necessarily  involved.  That  a  State  may 
abolish  this  system,  and  adopt  that  by  information,  without  violat- 
ing the  restrictive  provisions  of  the  fourteenth  amendment  to  the 
Constitution  of  the  United  States,  is  settled  by  the  case  of  ffurtado 
V.  California,  110  XT.  S.  516. 

Nor  is  the  constitutionality  of  the  Criminal  Courts  questioned  in 
this  proceeding.  That  portion  of  the  act  providing  for  their 
organization,  etc.,  which  attempts  to  abolish  the  grand  jury  system 
and  to  substitute  that  by  informations,  as  to  such  courts,  may  be 
held  invalid  and  the  remainder  of  the  act  may  be  sustained*  Cooley 
Const.  Lim.  178;  Peoph  v.  RucJker,  5  Colo.  455. 

The  essential  question  presented  for  our  consideration  is,  has  the 
general  assembly  the  power,  under  the  restrictions  of  the  Federal 
and  State  Constitutions,  to  abolish  the  grand  jury  system  as  to  the 
Criminal  Courts  only,  and  to  substitute  as  to  them  the  system  of 
prosecuting  felonies  by  information,  leaving  the  grand  jury  system  in 
full  force  and  effect  as  to  the  District  Courts  throughout  the  State? 

The  Criminal  Courts  are  courts  of  I'ecord;  their  judgments  are 
final,  and  writs  of  error  from  the  Supreme  Court  lie  thereto  in  the 
same  manner  as  to  judgments  of  the  District  Courts.  But  the 
proposition  of  petitioner's  counsel  that  the  Criminal  Courts  'are  of 
the  same  class  or  grade  as  the  District  Courts,  within  the  meaning 
of  the  Constitution,  is  untenable.     That  instrument,  in  providiiq; 
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for  the  organization  and  jurisdiction  of  courts,  made  specific  pro- 
Tision  for  the  creation  of  Criminal  Courts,  to  have  criminal  juris- 
diction, and  that  limited  to  crimes  not  capital.  But  in  the  creation 
of  District  Courts  they  were  given  general  jurisdiction,  both  as  to 
criminal  and  civil  matters. 

The  fact  that  the  jurisdiction  of  both  courts  was  made  concur- 
rent in  criminal  cases  not  capital  does  not  make  them  courts  of  the 
aame  class  or  grade.  They  were  not  thus  created,  and  the  juris- 
diction of  one  is  essentially  different  from  that  of  the  other. 

Let  us  now  consider  the  effect  of  the  act  of  1883  upon  the  crim- 
inal jurisprudence  of  this  State  in  respect  to  its  constitutionality. 
In  all  but  three  counties  of  the  State  no  person  can,  for  a  felony, 
be  prosecuted  otherwise  than  upon  an  indictment  of  a  grand  juiy. 
In  said  three  counties  this  right  of  an  inyestigation  of  the  charge 
by  a  grand  jury  is  only  recognized  in  prosecutions  instituted  in  the 
District  Courts,  while  prosecutions  originally  instituted  in  the 
Criminal  Courts,  in  the  same  grade  of  criminal  offenses,  are  prose- 
cuted upon  informations  of  the  district  attorney.  If  the  provisions 
of  the  State  Constitution,  that  until  otherwise  provided  by  law,  no 
person  shall,  for  a  felony,  be  proceeded  against  criminally  other- 
wise than  by  indictment,  and  if  the  power  conferred  upon  the  gen- 
eral assembly  to  provide  otherwise  is  that  granted  by  section  23  of 
article  2,  as  we  think  it  is,  viz.,  ''provided  the  general  assembly 
may  change,  regulate  or  abolish  the  grand  jury  system,*'  then  the 
question  arises,  how  must  this  power  be  exercised? 

Clearly,  if  the  object  of  the  grand  jury  system  is  to  guard  cer- 
tain fundamental  rights  of  every  citizen  of  the  State,  it  follows, 
according  to  elementary  principles  of  construction,  that  the  change, 
regulation  or  abolition  of  the  system  must  be  so  made  as  to  equally 
affect  the  whole  community  in  respect  to  the  same  rights  and 
immunities,  under  the  same  or  similar  circumstances. 

It  cannot  reasonably  be  contended  that  such  is  the  effect  pro- 
duced by  the  act  of  February  7, 1883.  The  effect  of  such  legisla- 
tion to  the  citizen  is,  if  he  be  charged  with  the  commission  of  a 
felony  of  infamous  crime  not  capital,  within  the  jurisdiction  of  a 
Criminal  Court,  an  information  may  be  filed  against  him  therein, 
upon  the  oath  of  a  single  informer,  and  he  may  be  put  upon  his 
trial  therefor;  whereas  if  charged  with  the  commission  of  the 
same  offense  outside  of  such  jurisdiction,  or  if  proceedings  be 
instituted  against  him  within  such  jarisdiction,  but  in  a  District 
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Ooort  inBtead  of  a  Oriminal  Ooart,  he  would  be  accorded  the  right 
and  priyilege  of  haying  the  truth  of  the  charge  investigated  by  a 
grand  jury  composed  of  his  peers,  before  he  could  be  put  to  the  ex- 
pense, inconvenience  or  disgrace  of  a  public  trial.  It  may  be  an 
open  question  whether  the  proceeding  by  indictment  secures  to  the 
accused  any  superior  rights  and  privileges  over  that  by  information, 
but  such  fact  does  not  alter  the  constitutional  question  here  pre- 
sented. 

The  delegates  of  the  people  in  framing  the  Constitution  provided 
the  grand  jury  system  for  the  prosecution  of  infamous  crimes,  and 
prohibited  their  prosecution  in  any  other  manner  until  that  system 
should  be  abolished.  This  circumstance,  and  the  further  fact  that 
the  people  ratified  the  instrument,  affords  strong  evidence  that  the 
people  then  favored  this  time-honored  institution  as  that  best  suited 
to  afford  equal  protection  of  the  laws  to  all  citizens. 

It  is  a  well-known  fact,  and  appears  in  the  reports  of  the  proceed- 
ings of  the  constitutional  convention,  that  the  delegates  were  di- 
vided in  opinion  as  to  whether  the  grand  jury  system  should  be  re- 
tained or  not;  but  upon  a  final  vote,  after  the  subject  had  been  de- 
bated, the  vote  was  largely  in  favor  of  retaining  that  system,  subject 
to  the  power  of  the  legislature  to  change,  regulate  or  abolish  it 
After  the  work  of  the  convention  had  been  completed,  a  committee 
of  that  body  was  appointed  to  prepare  an  address  to  the  people,  in- 
forming them  of  the  main  features  of  the  instrument  framed  for 
their  **  adoption  or  rejection.^  Concerning  the  grand  jury,  the  ad- 
dress stated,  under  the  title  ''bill  of  rights,'' as  follows:  ''The 
grand  jury  system  has  been  so  modified  as  to  make  a  grand  jury 
consist  of  twelve  men  instead  of  twenty-three  —  any  nine  of  whom 
concurring  may  find  a  bill;  and  the  question  whether  it  may  not 
be  abolished  altogether  is  left  to  the  legislature." 

This  portion  of  said  address  to  the  people,  coupled  with  the  lan- 
guage of  the  instrument  itself,  shows  the  understanding  of  the 
framers  of  the  Constitution,  and  inferentially,  the  understanding  of 
the  people,  that  it  was  the  expression  of  their  will,  at  the  time,  that 
the  grand  jury  should  be  retained,  subject  to  the  power  of  the 
general  assembly  to  change,  regulate  or  abolish  it.  But  the  people 
conferred  on  that  body  no  power  to  abolish  the  institution  as  to  one 
man,  leaving  it  in  force  as  to  another;  no  power  to  abolish  it  as  to 
one  county,  and  not  as  to  all  counties;  and  certainly  no  power  to 
enact  a  law  which  would,  to  any  extent,  leave  it  to  the  discretion 
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of  district  attorneys  or  examining  magistrates  whether  an  individ- 
nal  should  have  the  advantage  of  an  investigation  by  a  griEmd  jury, 
or  be  put  to  a  public  trial  without  such  inyestigation. 

The  fact  that  the  people,  in  adopting  the  Constitution,  intelli- 
gently adopted  the  proyisions  concerning  the  grand  jury,  and  the 
undisputed  fact  that  most  of  the  States  have  retained  in  their  Oon- 
stittttions  the  same  system,  tend  to  show  that  it  is  held  in  high  es- 
teem as  affording  valuable  securities  to  the  people. 

Constitutions  are  practically  the  work  of  the  people  themselves; 
their  agents  or  delegates  frame  them,  but  they  are  of  no  force  until 
inspected  and  adopted  by  the  people. 

Since  such  slight  importance  was  attached  to  this  venerable  in- 
stitution by  the  legislature,  it  being  treated  as  a  mere  regulation  of 
practice  in  the  courts,  and  the  effect  of  their  action  upon  individ- 
ual rights  being  apparently  ignored,  we  insert  some  quotations  from 
eminent  authors  and  jurists  to  show  the  estimation  in  which  the 
grand  jury  has  been  held  by  the  people. 

Chief  Justice  Shaw,  speaking  of  the  provision  made  for  the  sys- 
tem in  the  Constitution  of  Massachusetts,  says:  '^  We  are  to  look 
at  it  as  the  adoption  of  one  of  the  great  securities  of  private  right, 
handed  down  to  us  as  among  the  liberties  and  privileges  which  our 
ancestors  enjoyed  at  the  time  of  their  emigration,  and  claimed  to 
hold  and  retain  as  their  birthright.  •  *  *  The  right  of  indi- 
vidual citizens  to  be  secure  from  an  open  and  public  accusation  of 
crime,  and  from  the  trouble,  expense  and  anxiety  of  a  public  trial, 
before  a  probable  cause  is  established  by  the  presentment  of  a  grand 
jury,  in  cases  of  high  offenses,  is  justly  regarded  as  one  of  the  se- 
curities to  the  innocent  against  hasty,  malicious  and  oppressive 
public  prosecutions,  and  as  one  of  the  ancient  immunities  and  priv- 
ileges of  English  liberty."    Jones  v.  Rabbins^  8  Gray,  342. 

Chancellor  Kent,  referring  to  the  provisions  intended  to  guard 
the  right  of  personal  security,  says  they  have  been  transcribed  into 
the  Constitutions  of  this  country  from  Magna  Charta  and  other 
fundamental  acts  of  the  British  Parliament.  He  further  says: 
''  The  substance  of  them  is,  that  no  person,  except  on  impeachment 
and  in  cases  arising  in  the  naval  and  military  service,  shall  be  held 
to  answer  for  a  capital  or  other  infamous  crime,  or  for  any  offense 
above  the  common-law  degree  of  petit  larceny,  unless  he  shall  have 
been  previously  churgcd  in  the  ]>resentmcnt  or  indictment  of  a 
grand  jury."    2  Ki»!it  Co-.n.  VI. 


566  COLORADO, 


In  re  Lowne. 


Mr.  Wharton  says:  ''In  the  time  of  James  II  *  *  *  a 
barrier  was  needed  against  friyoloos  State  proeeontions,  and  this 
barrier  grand  juries  presented.  *  *  *  In  oar  own  times  a 
restraint  is  required  upon  the  malice  of  private  prosecutions  and 
the  yiolence  of  popnhir  excitement,  and  it  is  to  the  adequacy  of 
grand  juries  for  that  purpose  that  public  attention  has  been  turned.'^ 
1  Whart  Grim.  Law,  §  452. 

Says  Judge  Story:  ''  When  our  more  immediate  ancestors  re- 
moved to  America  they  brought  this  privilege  with  them  as  their 
birthright  and  inheritance,  as  a  part  of  that  admirable  common 
law  which  had  fenced  round  and  imposed  barriers  on  every  side 
against  the  approaches  of  arbitrary  power.^  Story  Const.,  §  1779. 
Again  he  says:  ''It  is  obvious  that  the  grand  jury  perform  most 
important  public  functions,  and  are  a  great  security  to  the  citizens 
against  vindictive  prosecutions,  either  by  the  government,  or  by 
political  partisans,  or  by  private  enemies. *'    Story's  Const,  §  1785. 

Judge  Wilson,  formerly  of  the  Supreme  Court  of  the  United 
States,  in  the  third  volume  of  his  works,  gives  his  opinion  of  the 
grand  jury  system  in  these  words:  "  Among  all  the  plans  and 
establishments  which  have  been  devised  for  securing  the  wise  and 
uniform  execution  of  the  criminal  laws,  the  institution  of  grand 
juries  holds  the  most  distinguished  place.'*  Speaking  as  to  the 
uncertainty  of  the  date  of  its  origin,  and  the  particulars  of  its  pro- 
gress and  improvement,  he  concludes:  "  But  one  thing  concerning 
it  is  certain.  In  the  annals  of  the  world  there  is  not  found  another 
institution  so  well  adapted  for  avoiding  all  the  inconveniences  and 
abases  which  would  otherwise  arise  from  malice,  from  rigor,  from 
negligence,  or  from  partiality  in  the  prosecution  of  crimes."  3 
Wilson's  Works,  363,  364. 

Judge  Field,  of  the  Supreme  Court  of  the  United  States,  in  his 
chJarge  to  a  grand  jury  of  a  United  States  Circuit  Court,  referring 
to  the  origin  and  value  of  the  grand  jury  system,  said,  inter  alia: 
''And  in  the  struggle  which  at  times  arose  in  England  between 
the  powers  of  the  king  and  the  rights  of  the  subject,  it  often  stood 
as  a  barrier  against  persecution  in  his  name,  until  at  length  it  came 
to  be  regarded  as  an  institution  by  which  the  subject  was  rendered 
secure  against  oppression  from  unfounded  prosecutions  of  the 
crown. 

"  In  this  country,  from  the  popular  character  of  our  institutions, 
there  has  seldom  been  any  contest  between  the  government  and  the 
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citizen  which  required  the  existeace  of  the  grand  jury  as  a  pro- 
tection against  oppressive  action  of  the  government.  Yet  the  insti- 
tution  was  adopted  in  this  country,  and  is  continued  from  consider- 
ations similar  to  those  which  give  to  it  its  chief  value  in  England, 
and.  is  designed  as  a  means  not  only  of  bringing  to  trial  persons 
accused  of  public  ofTenses  upon  just  grounds,  but  also  as  a  means 
of  protecting  the  citizens  against  unfounded  accusation,  whether  it 
comes  from  the  government  or  is  prompted  by  partisan  passion  or 
private  enmity."    2  Saw.  668,  669. 

The  above  opinions  are  not  quoted  for  the  purpose  of  demon* 
strating  that  the  grand  jury  system,  in  the  present  state  of  society 
and  legal  science,  is  the  best  system  that  has  been  devised  for 
securing  the  protection  of  public  and  private  rights,  but  rather  to 
show  the  estimation  in  which  the  people  may  have  held  it  at  the 
adoption  of  the  Constitution,  and  the  necessity  for  great  caution  on 
the  part  of  the  legislature  when  dealing  with  the  subject. 

The  supposition  that  such  important  rights  could  be  diverted 
under  cover  of  a  title  to  prescribe  the  practice  and  proceedings  of 
a  class  of  courts  of  limited  criminal  jurisdiction  would  seem  to  fall 
within  the  class  of  legislation  referred  to  in  a  note  to  section  1938  of 
vol.  2  of  Story's  Constitution,  viz. :  ^'  It  is  not  often  that  legislatures 
are  so  reckless  as  to  disregard  openly  and  boldly  the  restraints  of  the 
Constitution  from  which  they  derive  their  authority,  but  it  cannot 
be  denied  that  sometimes,  when  desirous  to  accomplish  something 
that  the  spirit  and  intent  of  the  Constitution  forbid,  they  have 
questioned  with  close  and  technical  nicety  the  words  employed  in 
order  to  discover  whether  it  may  not  be  possible  to  keep  within  the 
letter  of  the  instrument,  while  defeating  its  plain  and  manifest 
purpose.'* 

The  only  construction  of  those  provisions  of  the  Constitution 
conferring  power  upon  the  legislature  to  abolish  the  grand  jury 
system,  which  are  consistent  with  the  principles  of  constitutional 
law,  is  that  the  legislature  may  abolish  the  entire  system.  Changes 
in  the  system  itself  may  be  made,  or  regulations  made,  but  no  por- 
tion of  the  State,  or  the  residents  thereof,  can  be  deprived  of  the 
benefits  or  securities  of  the  system  as  changed  or  regulated.  To 
hold  otherwise  would  be  in  conflict  with  section  I  of  the  fourteenth 
amendment  of  the  Constitution  of  the  United  States,  and  in  con- 
flict with  section  25,  article  2.  of  our  own  Constitution,  prohibiting 
the  deprivation  of  rights  without  due  process  of  law.     The  twa 
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constitutional  proyisions  aboye  mentioned  contain  practically  the 
same  safeguards  against  the  species  of  legislation  under  considera- 
tion. 

The  language  of  the  former  is:  ''  No  State  shall  make  or  enforce 
any  law  which  shall  abridge  the  priyileges  or  immunities  of  citizens 
of  the  United  States;  nor  shall  any  State  depriye  any  person  of 
life,  liberty  or  property  without  due  process  of  law,  nor  deny  to 
any  person  within  its  jurisdiction  the  equal  protection  of  the  laws." 
That  of  the  latter  is:  ''That  no  person  shall  be  depriyed  of  life, 
liberty  or  property  without  due  process  of  law." 

Any  act  of  the  general  assembly  which  yiolates  or  ignores  the 
foregoing  proyisions  of  the  Federal  or  State  Oonstitution  must  be 
held  inyalid  to  the  extent  of  such  yiolation. 

We  come  now  to  consider  the  legislation  in  question  from  a  some- 
what different  standpoint,  to-wit^  whether  it  affords  due  process 
of  law  within  the  constitutional  meaning*  of  that  maxim  or  princi- 
ple; and  whether  it  can  be  said  to  comprise  a  part  of  the  law  of  the 
land,  within  the  meaning  of  that  phrase. 

The  rights  intended  to  be  protected  by  the  principles  embodied 
in  the  aboye  phrases  are  the  rights  of  life,  liberty  and  property;  the 
manner  of  protecting  them  by  the  enactment  of  general  laws  recog- 
nizing the  equal  rights  of  eyery  citizen,  and  proyiding  for  their  due 
and  uniform  administration. 

In  order  to  be  constitutional,  they  must  make  proyision  for  equal 
protection  to  eyery  citizen,  in  relation  to  these  essential  rights, 
and  they  must  be  uniform  in  their  application  to  eyery  person. 

If  the  law  of  the  State  authorizes  a  prosecution  for  a  felony  only 
upon  an  indictment  of  a  grand  jury,  a  prosecution  by  another 
method  wouHcontrayene  the  principles  just  mentioned. 

It  is  pretty  generally  conceded  by  those  learned  in  the  law  that 
the  phrases  ''  due  process  of  law ''  and  ''  law  of  the  land,''  although 
yerbally  different,  express  the  same  thought,  and  that  the  meaning 
is  the  same  in  eyery  case.  Cooley's  Const.  Lim.  *352,  353;  Story's 
Const.,  §  1943. 

Mr.  Webster's  oft-cited  definition  of  the  maxim,  ''by  the  law  of 
the  land,"  is  as  follows:  "  By  the  law  of  the  land  is  most  clearly 
intended  the  general  la^w;  a  law  which  hears  before  it  condemns; 
which  proceeds  upon  inquiry,  and  renders  judgment  only  after 
trial.  The  meaning  is  that  eyery  citizen  shall  hold  hia  life,  his 
liberty,  property  and  immunities  under  the  protection  of  the  general 
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rules  which  govern  society/'  Dartmouth  College  v.  Woodward,  4 
Wheat  519. 

Mr.  Justice  Johnson,  of  the  Supreme  Court  of  the  United  States, 
gives  his  view  of  these  phrases  thus:  ''  As  to  the  words  from  Magna 
Charta  incorporated  into  the  Constitution  of  Maryland,  after  vol- 
umes  spoken  and  written  with  a  view  to  their  exposition,  the  good 
sense  of  mankind  has  at  last  settled  down  to  this,  that  they  wci*e 
intended  to  secure  the  individual  from  the  arbitrary  exercise  of  the 
]K)wer8  of  government,  unrestrained  by  the  established  principles  of 
private  rights  and  distributive  justice.''  Bank  of  Columbia  v. 
fflTely,  4  Wheat.  235-244. 

Of  the  above  views  of  Judge  Johnsok,  Mr.  Cooley  says:  '^  We 
have  met  in  no  judicial  decision  a  statement  that  embodies  more 
tersely  and  accurately  the  correct  view  of  the  principle  we  are  con- 
sidering." 

Mr.  Cooley  himself  defines  the  maxim  thus:  ''Due  process  of 
law,  in  each  particular  case,  means  such  an  exertion  of  the  govern- 
ment as  the  settled  maxims  of  law  permit  and  sanction,  and  under 
such  safeguards  for  the  protection  of  individual  rights  as  those 
maxims  prescribe  for  the  classes  of  cases  to  which  the  one  in  ques- 
tion belongs."    Cooley's  Const.  Lim.,  §  356. 

Judge  Stort  defines  the  privileges  and  immunities  of  the  citizens 
of  the  States  thus:  '*  To  be  protected  in  life  and  liberty,  and  in  the 
acquisition  of  property,  under  equal  and  impartial  laws  which 
govern  the  whole  community.  This  puts  the  State  upon  its  true 
foundation,  a  society  for  the  establishment  and  administration  of 
general  justice,  justice  to  all,  equal  and  fixed,  recogiAizing  individ- 
ual rights  and  not  impairing  them." 

In  speaking  of  the  adoption  of  the  fourteenth  amendment  to  the 
Constitution  of  the  United  States,  and  of  the  similarity  of  the  guar- 
anties therein  to  those  incorporated  in  the  several  State  Constitu- 
tions, the  same  author  says:  ''  It  is  further  declared  by  this  article 
that '  no  State  shall  deprive  any  person  of  life,  liberty  or  prop- 
erty without  due  process  of  law,  nor  deny  to  any  pci'son  within  its 
jurisdiction  the  equal  protection  of  the  laws.'  In  a  country  where 
the  rights  of  the  individual  citizen  were  already  so  well  guarded  it 
might  seem  like  a  work  of  supererogation  to  establish  new  guaran- 
ties, which  after  all  m  their  purpose  must  have  the  same  end  as 
others  already  existing,  and  in  their  scope  can  perhaps  embrace  no 
more.  ♦  ♦  ♦  The  securities  of  individual  rights,  it  hjis  often 
Vol.  LI  V  —  78 
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been  obeerved,  cannot  be  too  frequently  declared,  nor  in  too  manj 
forms  of  words;  nor  is  it  i>088ible  to  guard  too  vigilantly  against  the 
encroachments  of  power^  nor  watch  with  too  lively  a  suspicion  the 
propensity  of  persons  in  authority  to  break  through  the  '  cobweb 
chains  of  paper  Constitutions/  "    Story's  Const,  g§  1935-1938. 

In  the  case  of  Rowan  v.  State,  30  Wis.  129,  the  question  of  the- 
power  of  a  State  to  abolish  the  grand  jury  was  considered  with, 
reference  to  the  principles  now  under  consideration. 

Judge  Cole,  in  delivcnng  the  opinion  of  the  court,  after  refer- 
ring to  the  origin  and  design  of  the  fourteenth  amendment  to  the- 
Constitution  of  the  United  States,  observed:  '^  But  its  design  waa 
not  to  confine  the  States  to  a  particular  mode  of  procedure  in 
judicial  proceedings,  and  prohibit  them  from  prosecuting  for 
felonies  by  information  instead  of  by  indictment,  if  they  chose  to- 
abolish  the  grand  jury  system.  And  the  words  '  due  process  of 
law '  in  this  amendment  do  not  mean,  and  have  not  the  effect  to 
limit  the  powers  of  the  State  government  to  prosecutions  for  Crimea 
by  indictment;  but  these  words  do  mean  law  in  its  regular  course 
of  administration  according  to  the  prescribed  forms,  and  in  accord- 
ance with  the  general  rules  for  the  protection  of  individual  rights.'^ 

The  learned  judge  concludes  that  *'  if  the  people  of  the  State- 
find  it  wise  and  expeditious  to  abolish  the  grand  jury,  and  prosecute 
all  crimes  by  information,  there  is  nothing  in  our  State  Constitu- 
tion as  it  now  stands,  and  nothing  in  the  fourteenth  emendmeni 
to  the  Constitution  of  the  ITnited  States,  which  prevents  them  from 
doing  so." 

Mr.  Justice  Mathews,  in  Hurtado  v.  CdUfomia,  in  demons- 
trating that  due  process  of  law^  as  employed  in  the  fourteenth 
amendment,  does  not  necessarily  mean  the  institution  and  procedure- 
of  a  grand  jury  in  any  case,  says:  ''If  in  the  adoption  of  that 
amendment,  it  had  been  part  of  its  purpose  to  perpetuate  the  insti-^ 
tution  of  the  grand  jury  in  all  the  States,  it  would  have  embodied,, 
as  did  the  fifth  amendment,  express  declarations  to  that  effect." 

Justice  Mathews  proceeds  to  explain  that  the  legislative  powers 
of  the  States  are  not  absolute  and  despotic,  and  it  must  not  be  sup- 
posed that  the  said  fourteenth  amendment  prescribing  due  process 
of  law  is  too  vague  and  indefinite  to  operate  as  a  practical  restraint. 
The  learned  justice,  while  recognizing  the  inherent  and  reserved 
powers  of  the  States  to  make  their  own  laws  and  to  alter  them  at 
pleasure,  plainly  says  that  these  reserved  powers  mup\  be  exerted 
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within  the'  limits  of  those  fundamental  principles  of  liberty  and 
jnstioe  which  lie  at  the  base  of  all  our  civil  and  political  institutions. 

He  then  proceeds  to  explain  that  the  legislative  powers  of  the 
States  are  not  absolute  and  despotic,  but  that  the  due  process  of 
law,  prescribed  in  the  fourteenth  amendment,  may  operate  as  a 
practical  restraint  '^  upon  special,  partial  and  arbitrary  exertions  of 
power  under  the  forms  of  legislation." 

This  learned  jurist  further  says:  ''  It  is  not  every  act  legislative 
in  form  that  is  law.  Law  is  something  more  than  mere  will  exerted 
as  an  act  of  power.  *  •  *  And  the  limitations  imposed  by  our 
constitutional  law  upon  the  action  of  the  governments,  both  State 
and  National,  are  essential  to  the  preservation  of  both  public  and 
private  rights,  notwithstanding  the  representative  character  of  our 
political  institutions."    Hurtado  v.  Calif amia,  110  IT.  S.  535,  536. 

From  the  foregoing  expositions  of  the  subject  it  is  evident  that  a 
State  which  recognizes  in  its  general  course  of  legislation  and 
judicial  proceedings  the  fundamental  principles  of  constitutional 
government^  as  embodied  in  the  principles  of  the  common  law, 
conforms  to  the  spirit  and  meaning  of  the  maxims  referred  to. 
Properly  construed  these  maxims  interpose  no  barriers  in  the  way 
of  wholesome  legislation  of  any  kind,  but  they  prevent  special  and 
class  legislation,  and  all  forms  of  legislation  the  e£Fect  of  which  is 
to  extend  privileges  or  securities  to  a  portion  of  the  community 
which  are  withheld  from  another  portion,  although  relating  to  the 
same  class  of  subjects. 

So  far  as  the  laws  are  conformable  to  the  constitutional  provis- 
ions guaranteeing  equal  and  impartial  security  and  protection  of 
the  rights  of  the  whole  community,  they  become  the  law  of  the 
land,  and  the  adjudication  of  individual  rights  thereunder  is  by 
due  process  of  law. 

The  same  principles  are  applicable  whether  we  refer  to  the  enact- 
ment of  laws  by  general  assemblies,  or  to  their  judicial  interpreta- 
tion. They  must  be  so  framed  and  so  administered  as  to  come 
within  the  constitutional  landmarks,  abridging  the  immunities  and 
privileges  of  no  person,  but  affording  equal  protection  to  all. 

Our  conclusion  is  that  the  provisions  of  the  act  of  the  general 
assembly  under  consideration,  which  prohibits  the  summoning  and 
impanelling  of  a  grand  jury,  in  any  Criminal  Court,  for  the  prose- 
cution of  felonious  crimes  therein,  and  which  require  the  prosecu- 
tion of  all  offenses,  when  originally  commenced    or  instituted 
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therein,  to  be  upon  information  presented  by  the  district  or  special 
district  attorney,  are  in  conflict  with  the  mandates  of  the  bill  of 
rights  of  this  State,  and  are  therefore  nnconstitutionaL  We  are 
further  of  opinion  that  the  said  Oriminal  Gonrt  erred  in  denying  the 
petitioner's  motion  to  quash  the  information  filed  against  him  by 
the  district  attorney,  charging  th0  petitioner  with  the  commission 
of  a  felony,  and  that  the  conviction  and  sentence  of  the  petitioner, 
upon  the  prosecution  of  said  information,  was  absolutely  Toid.  It 
is  therefore  ordered  and  adjudged  by  the  court  that  the  petitioner 
be  discharged  from  confinement  in  Qie  penitentiary. 

And  it  appearing  to  the  court  that  sufficient  legal  cause  exists  for 
the  commitment  of  the  petitioner  to  answer  any  indictment  which 
a  grand  jury  of  said  county  of  Arapahoe  might  find  against  him  in 
respect  to  the  matters  so  charged  as  aforesaid,  it  is  further  ordered 
that  the  petitioner  be  remanded  to  the  custody  of  the  sheriff  of 
Arapahoe  county,  and  that  upon  entering  into  a  recognizance  before 
said  sheriff  in  the  sum  of  $1,000,  with  good  and  sufficient  sureties 
to  be  approved  by  the  said  sheriff,  conditioned  for  his  appearance 
at  the  next  term  of  the  District  Court  of  said  county,  to  answer  any 
indictment  that  may  be  found  against  him  concerning  the  alleged 
felony,  he  be  discharged  from  custody. 
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JL  mortgagee  of  ehattele  insured  bj  a  poliey  pajable  to  him  as  his  interest  maj 
appear,  is  entitled  to  payment  of  liis  claim  oat  of  the  Insarance  moneys  in 
ease  of  loss,  in  preference  to  other  creditors,  although  the  mortgage  was  not 
pioperlj  filed. 

GABNISHMENT.     The  opinion  states  the  facts.    The  proceed- 
ings were  dismissed  belov. 

FhiUipa  S  Forward,  for  appellants. 

I^fuA  dt  Barber,  for  respondent 

OoLB,  0.  J.  The  court  below  held  that  at  the  time  of  the  serrice 
of  the  garnishee  summons  the  garnishee  defendant  was  not  indebted 
to  defendant  Waller,  and  did  not  have  any  property  or  money  in 
its  possession  belonging  to  him,  therefore  dismissed  the  proceeding. 
The  correctness  of  this  mling  is  questioned  by  plaintiff's  counsel. 
The  facts  upon  which  the  questions  of  law  arise  are  few  and  un- 
disputed.   It  seems  that  the  insurance  company  issued  its  policy  to 
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Waller,  insaring  a  frame  building  owned  and  occupied  by  him  as  a 
saloon,  and  certain  personal  property  therein.  The  frame  building 
rested  upon  blocks  and  was  upon  land  leased  by  Waller,  who  had 
tlio  privilege  of  removing  it  at  the  expiration  of  his  lease*  The 
building  seems  to  have  been  treated  as  a  chattel,  as  it  doubtless  was. 
By  an  indorsement  on  the  policy  made  when  it  was  issued,  the  loss 
was  made  payable  to  one  Stacy,  mortgagee,  as  his  interest  might 
appear.  Stacy  held  chattel  mortgages  on  the  building  and  certain 
personal  property  therein.  The  chattel  mortgages  were  given  to 
secure  notes  of  even  date,  which  were  executed  for  money  loaned. 
This  indebtedness,  beyond  all  question,  was  bona  fide.  The  mort^ 
gages  were  not  filed  with  the  clerk  of  the  city  where  the  mortgagor 
resided,  but  with  the  town  clerk  of  the  town  o(  Richmond.  This 
is  the  only  objection  to  the  mortgages.  The  property  was  destroyed 
by  fire,  and  the  loss  was  adjusted  before  garnishee  proceedings  were 
commenced.  At  the  time  of  the  loss  Waller  was  indebted  to  Stac^ 
on  the  notes  and  mortgages  in  an  amount  exceeding  the  amount  of 
the  policy;  and  Waller  gave  to  Stacy  an  order  on  the  insurance 
company  for  all  the  moneys  payable  on  the  policy,  and  this  order 
the  adjuster  of  the  company  agreed  to  pay.  This  likewise  was 
before  the  garnishment  proceedings  were  instituted. 

Now  the  counsel  for  the  garnishee  insists  and  claims  that  when 
the  loss  occurred  Stacy  became  entitled  to  the  insurance  money 
under  the  clause  in  the  policy  making  it  payable  to  him,  it  appear- 
ing that  the  mortgage  debt  exceeded  the  amount  of  the  policy.  He 
says,  under  the  decisions  in  Appletan  Iron  Co,  v.  Britisk  Am, 
Assur.  Co.,  46  Wis.  24;  and  Hammel  v.  Queen  Ins.  Co.,  50  Wis, 
^40;  s.  c,  41  Am.  Rep.  1,  the  legal  title  of  the  policy  vested  upon  its 
execution  in  the  mortgagee  as  efFectually  as  if  it  had  been  subse- 
quently assigned  to  him.  His  mortgage  debt  being  greater  than 
the  amount  of  insurance,  his  interest  was  the  whole  interest  of  the 
policy.  This  is  certainly  the  language  of  those  cases.  That  the 
mortgagee  had  an  insurable  interest  in  the  property  does  not  admit 
of  doubt.  '*  The  mortgagor  has  an  insurable  interest  in  the  prop- 
erty to  the  full  value  of  the  goods  insured;  and  the  mortgagee  has 
an  insurable  interest  measured  by  the  amount  for  which  he  holds 
the  mortgage  as  security.  Each,  acting  independently,  may  insure 
his  own  interest;  but  the  more  usual  course  is  for  the  mortgagor  to 
obtain  a  policy  of  insurance  payable  to  the  mortgagee  in  case  of 
loss.'*     Jones  Chat.  Mort,  §  100;  Wood  Ins.,  §  257.    The  legal 
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title  to  the  personal  property  passed  to  the  mortgagee,  by  virtue 
of  the  mortgage,  eren  before  the  debt  was  due.  This  statement 
of  the  law  has  so  often  been  announced  by  this  court  that  it  re- 
quires no  reference  to  the  cases  which  support  it.  The  legal  title 
of  the  property  insured  and  of  the  policy  being  in  Stacy,  he  has 
an  unimpeachable  right  to  the  insurance  money.  In  no  sense 
can  this  money  be  said  under  the  circumstances  to  belong  to  the 
principal  debtor,  Waller,  so  as  to  be  liable  to  garnishment  by  his 
creditors;  for  by  its  policy  the  garnishee  agreed  to  pay  this  money, 
in  case  of  loss,  to  Stacy,  as  his  interest  might  appear,  and  this  was 
a  perfectly  valid  contract.  Consequently  upon  the  facts  it  is  clear 
that  the  garnishee,  when  served  with  process,  had  nothing  in  its 
possession  which  could  be  reached  by  Waller's  creditors. 

But  the  counsel  for  the  plaintiffs  contend  that  inasmuch  as  the 
ohattel  mortgages  were  not  duly  filed,  the  right  of  Stacy  to  the  insur- 
ance money  was  lost,  and  the  creditors  of  Waller  could  reach  it  by 
garnishment.  We  do  not  think  this  position  sound.  Though  the 
mortgages  were  not  filed  in  the  proper  office,  still  they  were<  .per- 
fectly good  as  between  the  parties.  The  only  effect  of  the  failure 
to  duly  file  the  mortgages  was  to  render  them  invalid  as  against 
purchasers  or  mortgagees  in  good  faith,  or  creditors  who  had  obtained 
liens  upon  the  insured  property  by  attachment  or  levy  upon  execu> 
tion.  It  is  said  Stacy's  right  to  the  insurance  money  depends  upon 
the  stipulation  in  the  policy  and  his  mortgages.  This  is  true.  But 
the  mortgages  being  good  as  between  the  parties,  Stacy  had  an  in- 
surable interest  in  the  property,  measured  by  the  amount  of  his 
Jtonafide  indebtedness.  He  has  the  right  to  the  insurance  money, 
even  as  against  the  plaintiff.  We  find  that  this  precise  point  is  de- 
<3ided  in  Ooykenddll  v.  Luddf  32  Minn.  529.  The  head-note  clearly 
fltatee  the  case  as  follows:  "A  creditor  proceeded  to  garnish  insur- 
ance money  claimed  to  be  due  his  debtor  upon  the  loss  by  fire  of 
a  stock  of  goods  covered  by  a  policy  of  insurance,  in  which  the  loss, 
if  any,  was  made  payable  to  a  third  party,  who  appeared  as  claimant 
in  the  proceedings,  as  '  his  interest  *  should  appear.  He  claimed  an 
interest  in  the  goods  by  virtue  of  a  chattel  mortgage  thereon  exe- 
cuted by  the  debtor.  Held,  that  as  against  the  creditor  plaintiff  in 
the  garnishment  proceeding,  such  mortgage,  if  valid  on  its  face  and 
given  in  good  faith,  was  sufficient  to  uphold  the  right  of  the  claim- 
ant to  the  insurance  money,  to  the  amount  actually  due;  thereon, 
though  the  mortgage  was  never  filed  for  record."    In  the  opini(]|n 
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the  learned  jadge  comments  on  the  previoas  case  of  North  Star  B. 
S  8.  Co.  y.  iMddy  381,  in  the  same  Tolnme,  which  was  cited  and  relied 
on  by  plaintiff's  counsel.  It  will  be  seen  how  the  cases  are  distin- 
guished or  reconciled  by  the  court.  The  decision  in  the  CoykendaXt 
case  seems  to  us  sound  in  principle,  and  we  adopt  it  as  a  correct 
statement  of  the  law  upon  the  question  we  have  been  considering. 

Our  decision  is  placed  upon  different  ground  from  that  on  which 
the  court  below  decided  it.  The  learned  Circuit  Court  held  thai 
the  order  upon  the  insurance  company  given  to  Stacy  by  Waller 
after  the  property  was  destroyed  amounted  to  an  equitable  assign- 
ment of  the  fund  due  upon  the  policy.  Whether  Stacy  could  hold 
the  moneys,  if  his  right  to  them  rested  on  this  order  alone,  is  a 
question  we  need  not  decide.  It  is  quite  plain  that  his  right  to 
these  moneys,  under  the  policy  and  the  mortgages,  was  not  weak- 
ened by  this  order.  But  as  his  claim  was  good  and  valid  without 
it,  we  need  not  consider  what  his  rights  would  have  been  if  they 
depended  upon  the  order  alone. 

Bt  thx  Coubt.  —The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirfMd. 


VUKK  y.  PAITLi 

(M  Wis.  as.) 

McrtQage'^thaUd^inffr€a»$  of  animaU^^^ 

The  increase  of  domestic  animals  mortgaged  daring  gestation  is  not  covered 
by  the  mortgage  as  against  a  bona  fide  incumbrancer  thereof  acquiring  his 
lien  without  notice  of  the  facts  and  after  the  period  of  nurture,  but  one  who 
takes  a  mortgage  thereof  merely  to  secure  a  pre-existing  debt  is  not  a  hojuk 
fide  incumbrancer. 

PETER  OLEIM  borrowed  of  the  defendant  $750,  and  gave 
him  his  note  for  the  amount,  due  in  one  year,  secured  by 
chattel  mortgage  on  certain  personal  property,  including  six  (6) 
milch  cows  in  Oleim's  possession,  on  his  farm,  by  that  description, 
and  no  other.  That  mortgage  was  duly  filed  the  same  day.  Four 
of  the  cows  were  with  calf,  and  dropped  calves  in  April,  1883. 
These  four  cows  and  their  four  calves  remained  in  Oleim's  posses- 
sion until  March,  1884.  Oleim  being  boiia  fide  indebted  to  the 
plaintiff  on  a  note  for  $225,  given  in  January,   1883,  and  duo  in 
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Jamuuy,  1884^  to  seoure  the  same,  and  at  the  plaintiff's  request, 
on  October  8,  1883,  executed  and  delivered  to  the  plaintiff  a  chattel 
mortgage  on  personal  property,  including '  five  spring  calves '  in  the 
possession  and  on  the  farm  of  Oleim,  and  these  calves  include  the 
four  calves  above  mentioned,  which  mortgage  was  duly  filed  on  the 
day  it  was  given;  and  the  only  consideration  therefor  was  a  prior 
indebtedness  on  said  note.  In  March,  1884,  Gleim  having  given 
two  other  chattel  mortgages,  which  were  duly  filed  to  other  parties, 
upon  his  personal  property,  upon  some  of  which  they  were  first 
liens  and  upon  the  balance  subsequent  liens,  ran  away  leaving  the 
property  on  his  farm.  Thereupon  a  constable,  acting  as  agent  foi 
all  the  mortgagees,  took  possession  of  all  the  property  then  on  the 
farm  covered  by  any  of  the  mortgages,  and  after  having  advertised 
the  same,  sold  all  the  property  at  public  sale.  At  such  sale,  by  an 
arrangement  made  by  all  the  mortgagees,  the  defendant  acted  as 
treasurer,  and  received  all  the  moneys  and  proceeds  of  the  property 
sold.  After  the  sale  the  mortgagees  came  together,  and  after  pay- 
ing from  the  proceeds  the  expenses  of  sale,  settled  among  themselves 
the  fractional  shares  of  such  moneys  and  proceeds  to  which  they 
were  severally  and  of  right  entitled,  and  such  shares  were  severally 
paid  over  to  them  respectively  by  the  defendant,  except  that  both 
the  defendant  and  the  plaintiff  claimed  the  net  proceeds  of  the 
four  calves  mentioned,  amounting  to  $66,  which  sum  the  defendant 
refused  to  pay  over  to  the  plaintiff,  but  claimed  it  as  his  own  under 
his  chattel  mortgage.  All  the  moneys  and  property  retained  by 
the  defendant,  including  the  $66,  were  insufficient  to  pay  up  the 
amount  due  on  his  note  and  mortgage.  It  was  not  necessary  for  a 
calf  to  follow  a  cow  for  nurture  more  than  four  months,  and  these 
calves,  shortly  after  they  were  dropped,  were  kept  by  Oleim  in  a  lot 
by  themselves,  separate  from  the  cows,  until  after  the  plaintiff's 
mortgage  was  given.  The  plaintiff,  at  the  time  of  taking  his  mort- 
gage, had  no  actual  notice  of  any  prior  mortgage. 

To  recover  the  $66  so  retained  by  the  defendant  this  action  was 
brought.  In  the  justice's  court  the  plaintiff  obtained  judgment, 
but  on  appeal  the  Oircuit  Court,  upon  the  facts  stated,  gave  judg- 
ment for  defendant.     From  that  judgment  the  plaintiff  appeals. 

Charles  M.  Scanlan,  for  appellant.    • 

B.  F,  Dunwiddie^  for  respondent. 
Vol.  LI V  —  73 
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Cassod Yy  J.  It  has  long  been  settled  that  *'  a  grant  of  that  which 
a  grantor  has  potentially,  thoagh  not  actually,  is  good! ''  OraniAam 
V.  ffawhy,  Roh.  (132)  286;  FonviUeY.  Casey,  1  Murph.  389;  8.C.,  4 
Am.  Dec.  559;  McCarty  t.  Sieving,  6  Yerg.  185;  s.  c,  26  Am.  Dec 
262.  In  this  State  a  chattel  mortgage  given  upon  a  crop  of  grain  at 
or  about  the  time  it  is  sown,  and  before  it  is  np,  or  has  any  appear- 
ance of  a  growing  crop,  is  wholly  inoperative  npon  such  crop  when 
grown.  Cometock  v.  Scales,  7  Wis.  159;  Iximson  v.  Moffat,  61 
Wis.  153.  But  where  such  chattel  mortgage  has  been  given  after 
the  seed  sown  has  sprouted  and  made  its  appearance  above  the 
ground  as  a  growing  crop,  there  can  be  no  doubt  but  what  it  is  op- 
erative and  covers  the  grain  when  it  comes  into  existence  as  the 
product  or  as  an  accession  to  what  was  growing  when  the  mortgage 
was  given  and  covered  by  it.  Bryant  v.  Pennell,  61  Me.  108;  s. 
c,  14  Am.  Rep.  550;  Conderman  v.  Smith,  41  fiarb.  404. 

On  the  same  principle  where  the  owner  of  a  domestic  aninud  gives 
a  mortgage  thereon  during  the  period  of  gestation,  the  mortgagee 
will,  as  against  the  mortgagor,  be  entitled  to  the  offspring  when 
bom.  McCarty  v.  Blevins,  supra;  Ctmderman  v.  Smith,  supra; 
Hughes  v.  Graves,  1  Litt.  (Ky.)  317;  Evans  v.  Merriken,  8  Gill  & 
J.  39;  Ibrman  v.  Proctor,  9  B.  Monr.  124;  Fowler  v.  Merrill,  11 
How.  375, 396;  Kellogg  v.  Lovely,  46  Mich.  131;  b.  c,  41  Anu  Bep. 
151. 

But  it  is  urged  that  notwithstanding  the  mortgage  may  cover  the 
calves,  as  between  the  parties,  yet  as  they  are  not  described  nor  in 
any  way  referred  to  in  the  defendant's  mortgage,  the  filing  of  it  was 
not  constructive  notice  to  the  plaintiff,  and  hence  that  his  mort- 
gage gives  him  the  superior  right.  Had  the  defendant,  upon  obtain- 
ing his  mortgage,  taken  possession  of  the  cows,  and  retained  them 
and  the  calves,  when  dropped,  until  after  the  plaintiff  obtained  his 
mortgage,  then  he  undoubtedly  could  have  held  them  as  against 
the  plaintiff.  By  reason  of  such  possession  the  plaintiff  and  the 
world  would  have  been  conclusively  presumed  to  know  the  defend- 
ant's interest  in  and  right  to  the  calves.  Our  statute  authorizes 
the  filing  of  the  mortgage  in  lieu  of  such  possession,  and  as  equiva- 
lent to  it.  Section  2313,  Sev.  Stats.  Such  filing  is  constructive 
notice  to  third  parties,  subsequently  dealing  with  the  property,  as 
to  the  rights  and  interest  of  the  mortgagee  in  the  property  mort- 
gaged. Such  constructive  notice  is  of  course  co-extensive  with  the 
contents  of  the  mortgage  so  filed.     But  from  the  very  nature'of 
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things,  it  cannot  be  consfcruotiTe  notice  of  facts  existing  dehors  the 
mortgage  and  in  no  manner  referred  to  in  it,  unless  the  contents  of 
the  mortgage,  together  with  the  facts  and  circumstances  connected 
with  the  mortgaged  property  or  its  possession,  are  such  as  to  give 
actual  or  constructiye  notice  of  the  rights  of  the  mortgagee  to  those 
subsequently  dealing  with  the  property;  or  at  least  sufficient  to  put 
them  upon  inquir}-.  While  the  calves  were  following  the  cows  for 
nurture,  it  may  be  that  a  person  acquiring  an  interest  in  them  by 
purchase  or  mortgage  would  be  presumed  to  know  that  the  mort- 
gage was  given  during  the  period  of  pregnancy. 

In  Fonnan  v.  Prodor,  9  B.  Monr.  124,  it  was  held  "  that  the  first 
mortgage  *  *  *  must  be  regarded  as  covering  and  including, 
for  a  reasonable  time,  the  produce  or  descendants  of  the  female  an- 
imals conveyed  by  the  mortgage,  these  being  incident  to  the  legal 
title  and  the  right  of  immediate  possession  vested  in  the  mortgagee, 
for  whom  the  mortagor  holds  the  possession."  The  *'  reasonable 
time  ^'  mentioned  manifestly  meant  the  period  during  which  the 
young  followed  their  mothers  for  nurture.  In  Winter  v.  Land- 
phere,  42  Iowa,  471,  the  mortagor  sold  the  calves  when  they  were 
eighteen  months  old,  and  the  court  said  ''the  time  had  passed  when 
it  was  necessary  for  their  nurture  to  permit  them  to  follow  the 
cows.  At  such  time  it  is  unnatural  to  separate  the  calf  from  its 
dam,  when  it  is  not  taken  to  the  butcher.  The  two  are  then  usu- 
ally disposed  of  together.  It  may  be  that  during  that  time  the  law 
would  regard  the  calf  as  covered  by  a  mortgage  on  the  cow.  *  * 
^  A  description  which  will  enable  third  persons,  aided  by  iur 
quiries  which  the  instrument  itself  suggests,  to  identify  the  prop- 
erty conveyed  is  sufficient.  Nothing  short  of  this  will  import  no- 
tice to  purchasers.''  To  the  same  effect  is  Thorpe  v.  Cotoles,  55 
Iowa,  408. 

The  case  of  Winier  v.  Landphere,  supra,  is  cited  approvingly 
in  Darling  v.  Wilson,  60  N.  H.  59  ;  s.  c,  49  Am.  Hep.  305. 
But  the  court  in  this  last  case  goes  further  and  declares  that 
''  there  being  nothing  in  the  mortgage  showing  an  intention  to 
create  a  lien  upon  the  increase  of  stock  mortgaged,  the  lien  existing 
only  as  an  incident  to  the  mortgage,  would,  a^  between  the  parties 
continue  so  long  only  as  is  necessary  for  the  suitable  nurture  of  the 
increase.  This  view  is  supported  upon  sound  principles.''  To  our 
minds  this  view  cannot  be  sustained  upon  sound  principles.  The 
lien  was  created  by  the  mortgage,  and  so  far  as  the  mortgagor  is 
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ooncemedy  was  entirely  independent  of  the  nurture.  The  mortgage 
was  a  Talid  lien  upon  the  increase,  as  against  the  mortgagor  in 
possession,  and  he  necessarily  knew,  when  the  mortgage  was  given, 
the  young  dropped,  and  the  period  of  gestation,  and  hence  there 
would  seem  to  be  no  yalid  reason  for  terminating  the  lien,  as 
against  the  mortgagor,  merely  because  the  period  of  ''suitable  nur- 
ture ''  had  passed.  Such  nurture  did  not  give  the  lien,  and  its 
termination  could  not  take  it  away  as  against  the  mortgagor.  As 
to  such  mortgagor  the  question  of  notice  or  insufficiency  of  de- 
scription is  not  involved,  for  he  had  actual  notice  that  such  increase 
was,  in  fact,  covered  by  the  mortgage.  But  as  to  subsequent  bona 
fide  purchasers  and  mortgagees  without  notice  the  question  i& 
different  As  to  them,  the  period  of  nurture  being  passed,  and  the 
young  being  entirely  separated  from  the  mother,  and  not  being 
mentioned  in  the  mortgage,  nor  any  longer  connected  with  the 
mother  covered  by  the  mortgage,  they  have  neither  actual  nor  con- 
structive notice  of  the  mortgagor's  rights  and  interests,  nor  any 
thing  to  put  them  upon  inquiry. 

In  the  case  before  us  the  period  of  nurture  had  passed,  and  the 
calves  were  kept  by  the  mortgagor  in  a  field  separated  from  the 
cows,  so  that  a  bona  Jide  purchaser  or  mortgagee  without  notice 
would  have  been  protected.  Was  the  plaintiff  such  mortgagee  ? 
He  took  the  mortgage  to  secure  an  indebtedness  incurred  many 
months  before  and  not  yet  due,  and  without  any  new  consideration. 
The  mortgage,  though  requested,  was  purely  voluntary,  and  gave 
the  mortgagee  no  greater  right  or  interest  in  the  calves  than  the 
mortgagor  possessed.  Bowman  v.  Van  Kuren,  29  Wis.  209;  Body 
V.  Jewson,  33  Wis.  409;  Bay  v.  Codding ton^  5  Johns.  Ch.  54;  s.  c, 
9  Am.  Dec.  268;  Atkinson  v.  Brooks,  26  Vt  569;  s.  o.,  62  Aol 
Pec.  592.  To  constitute  a  bona  fide  purchaser  or  mortgagee,  there 
must  not  only  be  an  absence  of  notice,  but  also  a  payment  of,  or 
fixed  liability  for,  the  consideration.  Nantz  v.  JtePherson,  7  T. 
B.  Monr.  597;  8.  c,  18  Am.  Dec.  216;  Cummings  v.  Colenmn,  7 
Rich.  Eq.  609;  8.  o.,  62  Am.  Dea  402;  Wffnn  ▼.  Carter,  20  Wis. 
107. 

Bt  thx  Ooubi.— The  judgment  of  the  Circuit  Oonrt  is  affirmed. 

JudgtnenU  affirmed. 
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Paitmd  and  chM^-^cJltnoance  to  moAer  fin"  support  of  ehBd^^eatopptiL 

Tlie  parents  of  a  minor  child  lived  in  separation,  and  the  mother  supported  it. 
Lands  were  subsequently  devised  to  the  child,  the  child  died,  and  the  parents 
became  its  sole  heirs.  ffM,  that  the  mother  was  entitled  to  allowance  out 
of  its  estate  for  such  support,  anb  she  was  not  estopped  by  a  partition  of  the 
lands  made  on  her  petition  between  herself  and  her  husband. 

CLAIM  for  allowanoe  for  support  of  child  out  of  his  estate.   The 
opinion  states  the  oase.    The  defendant  had  judgment  below. 

A.  Hyatt  Smithy  for  appellant. 
SaU  d  Piero$,  for  respondent. 

OirroKy  J.  Prosper  A.  Pierce  died,  learing  a  will,  by  whioh  one 
third  of  all  his  property  was  devised  to  the  appellant  and  her  four 
children,  share  and  share  alike,  and  the  respondent  was  executor. 
One  of  said  children  was  Harvey  Pierce,  bom  in  1871,  and  died  in 
1876.  The  husband  of  the  appellant,  and  father  of  said  children, 
was  George  H.  Pierce,  who  lived  separate  from  his  family,  and  the 
appellant  boarded,  cared  for,  supported,  maintained,  and  clothed 
the  said  Harvey,  with  the  other  children,  during  his  life,  by  her 
own  exertions,  and  at  her  own  cost  and  expense.  The  share  of  said 
Harvey,  deceased,  in  said  estate  descended  to  his  father  and  mother, 
as  his  only  heirs,  and  was  of  the  value  of  about  $900.  Oeorgd  M., 
the  father,  deeded  his  share  thereof  to  one  Blunt,  and  Blunt  deeded 
the  same  to  Stephen  C.  Pierce,  the  said  respondent.  The  appellant 
became  administrator  of  the  estate  of  her  son  Harvey,  deceased, 
and  presented  her  claim  for  the  care  and  maintenance  of  said 
Harvey  to  the  County  Court,  which  was  disallowed,  and  she  ap- 
I)ealed  to  the  Circuit  Court,  and  said  order  was  affirmed,  and  her 
claim  again  disallowed,  with  full  costs,  in  favor  of  the  said  Stephen, 
the  contestant.  These  facts  appear  in  the  finding  of  the  Circuit 
Court  and  history  of  the  case. 

The  learned  counsel  of  the  respondent  contends  that  the  appel- 
lant, as  the  mother  of  Harvey,  was  bound  as  his  natural  guardian 
to  support  him  gratuitously,  and  that  she  is  estopped  by  the  parti- 
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tion  of  the  eatate  of  Harrey  between  herself  and  said  respondent, 
for  which  she  was  the  petitioner,  and  these  are  the  only  questions 
in  the  case.  The  learned  coansel  of  the  appellant  contends  that 
in  equity  she  is  entitled  to  snch  allowance  oat  of  the  estate  of 
Harvey,  as  against  her  co-heir  and  husband,  who  utterly  failed  to 
support,  or  contribute  to  the  support  of  the  child  Harvey. 

As  to  the  claim  that  the  appellant  is  estopped,  and  that  Stephen 
0.,  the  respondent,  is  an  innocent  purchaser,  and  should  be  pro- 
tected against  said  claim  for  an  allowance,  it  is  sufficient  to  say 
that  the  partition  and  the  conveyances  are  subordinate  and  subject 
to  the  settlement  of  the  estate  of  Harvey  and  the  payment  of  claims 
against  it,  and  further,  as  to  the  conveyance,  it  does  not  appear  that 
the  grantees  paid  value,  and  the  said  Stephen  0.  purchased  with 
notice,  and  further,  as  to  the  partition,  it  is  not  inconsistent  with 
the  claim,  and  so  far  as  it  imports  title  in  Stephen  0.,  such  title  is 
subordinate  and  subject  to  the  payment  of  claims  against  the  estate. 

The  authorities  dted  by  the  learned  counsel  of  the  respondent 
on  the  main  question  are  none  of  them  in  point,  and  some  of  them 
are  clearly  in  conflict  with  the  weight  of  authority.  In  Dedham  v. 
IfiUiek,  16  Mass.  135,  the  question  was  of  pauper  settlement  of  the 
children  after  their  pauper  father  had  died  and  the  mother  had 
again  married  and  moved  to  another  town.  The  court  said  inci- 
dentally that  in  such  a  case  the  mother  was  the  head  of  her  family 
of  such  children,  and  had  control  of  them,  and  bound  to  support 
them,  if  of  sufficient  ability,  the  same  as  their  father  would  have 
been  if  living,  and  this  is  made  the  test  of  their  legal  settlement 
Beeves  Dom.  BeL,  cited,  has  the  following  note:  *'  As  a  general 
rule,  as  between  the  father  and  mother,  the  obligation  to  support 
the  child  rests  principally  upon  the  father/'  (Jummingn  v.  Cum" 
mings,  8  Watts,  366,  was  an  action  of  assumpsU  by  the  administra- 
tor of  the  estate  of  the  mother  for  the  support  of  her  infant  daugh- 
ter. It  was  simply  held  that  such  support  raised  no  such  assumpsit 
In  Hays  v.  Seward^  24  Ind.  852,  the  father  died  after  devising  his 
estate  to  his  widow  for  life,  which  consisted  of  a  farm  on  which  the 
family  lived,  and  which  she  enjoyed  and  used.  It  was  held  that 
there  was  no  implied  assumpsii  by  her  child  to  compensate  her  for 
its  support  in  infancy.  Darley  v.  Barley^  8  Atk.  399,  was  the  case 
of  a  father  seeking  to  apply  the  legacy  left  to  his  child  to  its  suj^ 
port  No  case  cited  on  behalf  of  respondent  approximates  any- 
where near  this  case  in  its  facts  and  equities. 
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On  the  other  hand,  a  widow  who  had,  supported  her  daughter 
during  infancy,  she  having  an  estate  of  her  own,  maintained  an 
action  against  the  daughter  after  she  became  of  age  for  such  main- 
tenance. Whipple  T.  Dow,  2  Mass.  415.  In  Daises  v.  Howard,  4 
Mass.  97,  it  was  held  that  the  father  was  bound  to  support  his  child 
and  yet  an  allowance  was  made  to  him  out  of  the  child's  estate  for 
such  support,  the  father  being  m  indigent  circumstances;  and  it  is 
said  ''  the  father  was  bound  to  support  his  child,  but  the  mother 
was  nof  In  2  Kent  Com.  192,  it  is  said:  ''The  father  is  bound 
to  support  his  minor  children  if  he  be  of  ability,  eyen  though  they 
have  property  of  their  own.  But  this  obligation  in  such  a  case 
does  not  extend  to  the  mother,''  and  many  cases  are  cited  to  this 
text,  some  of  which  will  be  found  hereinafter  noticed.  And  the 
author  says  further:  ''  And  the  rule  as  to  the  father  has  been  re- 
laxed. The  courts  now  look  with  great  liberality  to  the  circum- 
stances of  each  particular  case,  and  to  the  respective  estates  of  the 
father  and  children." 

In  Schouler  Dom.  Bel.  239,  it  is  said:  ''It  is  neyertheless  clear 
that  the  courts  show  special  favor  to  the  mother,  as  they  should; 
and  if  the  child  has  property  they  will  rather  in  any  case  charge  the 
expenses  of  his  education  and  maintenance  upon  such  property  than 
force  her  to  contribute  hers;"  and  many  cases  are  cited.  And  it 
is  said  further:  "  A  Oourt  of  Chancery  will  not  readily  make  the 
support  and  education  of  infant  children  a  charge  upon  the  prop- 
erty of  their  widowed  mother,"  etc.,  citing  many  cases.  HaUy  v. 
Bannister,  4  Madd.  Gh.  275.  In  Hughes  v.  Hughes,  1  Brown  C. 
C.  388,  an  allowance  for  the  maintenance  of  the  children  was  made 
to  the  parents  out  of  the  children's  estate.  In  Lanoy  v.  Duke  and 
Duchess  of  Atliol,  2  Atk.  Ch.  444,  the  widow  was  allowed  for  the 
maintenance  of  her  daughter  out  of  her  estate.  In  Ex  parte  Petre, 
7  Yes.  Jr.  403,  a  very  large  allowance  was  made  to  the  mother  for 
the  support  of  her  son  out  of  his  estate.  In  Bruin  v.  Knott,  9  Jur. 
Ct.  Ch.  979,  the  widowed  mother  was  allowed  for  the  past  main- 
tenance of  the  son  out  of  his  estate  after  his  death.  In  Reeves  v. 
Brymer,  6  Yes.  Jr.  425,  the  father  was  made  an  allowance  for  the 
past  maintenance  of  his  infant  daughter  out  of  her  estate,  and  this 
was  said  to  be  the  settled  rule.  And  in  Sherwood  v.  Smith,  6  Yes. 
Jr.  454,  the  father  was  aUowed  both  for  the  past  and  future  main- 
tenance of  his  children  out  of  their  estates.  In  Watts  y,  Steele,  19 
Ala.  656;  b.  -c.,  54  Am.  Dec.  207,  a  similar  allowance  was  made. 
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In  Vosssing  v.  Voesaing,  4  Bedf.  360,  the  father  died,  and  the 
mother  became  guardian  and  supported  the  infant  daughter  until 
she  died.  The  mother  was  allowed  out  of  her  daughter's  estate  for 
her  support  from  the  time  of  the  father's  deatli.  The  authorities 
were  quite  fully  examined,  and  the  conclusion  reached  that  there 
was  no  inflexible  rules  in  such  cases,  but  that  each  case  must  be  de- 
termined on  the  facts  peculiar  to  it.  The  rule  in  all  cases  is  one  of 
equity,  and  where  it  would  seem  equitable  and  just,  an  allowance 
out  of  the  infant's  estate  will  always  be  made,  even  for  past  sup- 
port, especially  to  the  mother  when  she  is  a  widow  and  charged  with 
the  custody  of  her  children  in  the  place  of  the  father. 

I  have  cited  more  cases,  and  the  principle  iuYolved  in  each,  be- 
cause this  court  w6uld  differ  from  the  learned  judge  who  decided 
this  case  at  the  Circuit  with  great  hesitation,  and  only  after  a  full 
examination  of  the  authorities  on  the  question,  when  he  had  not  the 
same  facilities  and  time  for  a  full  examination  of  the  question, 
aided  by  the  elaborate  brief  of  counsel;  for  with  such  facilities  and 
time  he  would  be  very  likely  to  arrive  at  a  proper  legal  conclusion 
in  all  cases.  The  fact  that  the  mother  for  a  considerable  part  of 
the  time  supported  the  child  when  it  had  no  estate,  and  she  could 
not  have  had  any  expectation  of  an  allowance  therefor,  can  make 
no  difference  in  equity,  as  her  right  to  any  allowance  in  such  a  case 
does  not  depend  upon  contract,  either  express,  implied,  or  an  implied 
assumpsit. 

The  facts  of  this  case  appeal  most  strongly  to  a  court  of  equity. 
The  father  was  legally  bound  to  support  this  child.  He  failed  to 
do  so,  and  most  unnaturally  imposed  this  burden  upon  his  wife.  Not- 
withstanding his  shameful  neglect  of  one  of  the  first  duties  of  a 
father,  he  would  shield  his  portion  of  the  inheritance  from  his  dead 
and  long  neglected  child  from  an  equal  contribution  with  the 
mother,  who  had  borne  the  whole  burden  of  his  maintenance  during 
his  life,  to  her  partial  compensation.  He  ought  to  expect  no  favor 
from  the  court,  for  he  deserves  none.  One-half  the  estate  of  his  son 
must  be  treated  as  still  his,  subject  to  the  payment  of  all  just  charges 
thereon  in  its  administration.  Stephen  C.  Pierce,  the  respondent, 
and  who  has  most  strangely  secured  title  to  a  portion  of  the  estate 
of  which  he  had  been  the  executor  under  will  of  Prosper  A .  Pierce, 
deceased,  is  the  only  representative  of  this  father  in  this  most 
groundless  controversy.  Many  coses  cited  arose  when  the  child  was 
still  living  to  enjoy  and  require  the  estate,  and  yet  in  equity  it  was 
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held  chargeable  with  his  sapport  daring  his  infancy,  especially  :n 
favor  of  the  mother.  Here  the  child  is  dead,  and  his  estate  can 
only  benefit  his  father  and  mother.  Shall  he  enjoy  the  fall  bene6t 
of  it,  while  her  portion  has  been  more  than  eonsamed  by  discharg- 
ing his  daty  to  the  child?  It  is  impossible  to  conceive  a  case  api)eal- 
ing  stronger  to  a  coart  of  eqaity  than  this  claim  as  a  charge  upon 
the  estate  of  Harvey  Pierce,  deceased. 

Taylor,  J.  (dissenting).  I  am  anable  to  assent  to  the  conclnsion 
arrived  at  in  the  opinion  of  the  court  in  this  case.  Had  the  opinion 
limited  the  right  of  the  mother  to  charge  the  estate,  of  her  deceased 
child  with  its  sapport  from  the  time  it  acqaired  an  estate  until  its 
death,  I  shonld  not  have  felt  called  upon  to  dissent,  although  I 
should  then  have  very  grave  doabts  whether  such  charge  should  be 
made,  under  all  the  circumstances,  against  the  child's  estate  after 
such  a  lapse  of  time  and  so  long  after  its  death.  No  case  can  be  found 
I  think,  in  which  a  court  of  equity  has  ever  charged  the  after-ac- 
quiied  estate  of  a  child,  and  espeoially  a  mere  infant,  with  the  cost 
of  its  nurture  from  its  birth  until  the  time  such  estate  was  acquired 
either  in  favor  of  the  father  or  mother,  under  any  circumstances. 
The  law  of  nature,  as  well  as  the  law  of  this  State,  charges  the 
parent  with  the  support  of  his  or  her  infant  child,  when  of  sufficient 
ability,  and  if  such  ability  does  not  exist,  the  State  itself  provides 
such  support.  If  the  mother  can  charge  the  after-acquired  estate 
of  her  child  for  its  previous  support  when  such  estate  is  the  gift  of 
its  grandfather,  why  may  she  not  charge  such  after-acquired  prop- 
erty of  the  child  which  is  the  result  of  its  own  labor  and  exertions? 
And  if  the  statute  of  limitations  was  not  in  the  way,  why  might 
not  the  claim  be  urged  at  any  time  during  the  life-time  and  after 
the  death  of  such  child  after  coming  of  age  ?  Certainly  the  fact 
that  the  child  died  during  its  minority  cannot  make  the  mother's 
claim  more  obligatory  than  if  the  death  had  occurred  tif  ter  its  com- 
ing of  age. 

By  the  death  of  the  child  in  this  case,  the  mother  inherited  one« 
half  of  its  estate,  which  was  some  compensation  for  the  nurture  she 
had  given  it  during  the  few  years  of  its  life,  and  should  be  some 
reason  why  a  court  of  equity  should  not  allow  her  claim  against 
its  estate  for  its  support.  I  cannot  see  how  the  fact  that  the  other 
half  of  the  estate  goes  to  the  father  of  the  child  at  its  death  can 
give  the  mother  any  other  or  greater  claim  on  the  estate  for  its 
VouIIV  — 74 
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sapport  than  she  would  have  had  in  case  the  father  had  died  before 
the  child,  and  its  estate  had  gone  in  some  other  direction.  This  is 
not  an  action  at  law  or  in  equity  between  the  mother  of  the  child 
and  her  husband,  its  father,  in  which  the  mother  claims  of  the 
husband  and  father  compensation  for  the  support  of  their  child  by 
her  out  of  her  separate  estate,  on  the  ground  that  it  was  his 
legal  duty  to  support  such  child  by  his  exertions  and  out  of  his 
estate,  and  therefore  he  should  maJce  her  separate  estate  good  for 
what  she  expended  in  its  support.  As  I  understand  it,  it  is  a  claim 
made  against  the  estate  of  the  deceased  child,  and  if  she  has  no 
claim  against  that  estate  her  action  must  fail,  and  it  cannot  be  sus- 
tained on  the  ground  that  in  equity  the  husband  ought  to  reim- 
burse her  for  the  support  of  their  iiifant  child. 

It  is  true  the  husband  is  interested  as  co-heir  of  the  estate  with 
his  wife  to  defeat  her  claim  against  the  estate  of  the  child;  but  that 
does  not  authorize  her  to  set  up  any  equities  she  may  hare  against 
the  husband  to  establish  a  claim  against  their  child  or  its  estate. 
The  County  Court  would  have  no  jurisdiction  of  an  action  brought 
by  the  wife  to  charge  her  husband  or  his  estate  during  his  life- 
time with  the  money  expended  by  her  out  of  her  separate  estate  for 
the  support  of  their  child,  on  the  ground  that  the  law  cast  the 
burden  of  such  support  upon  him  and  his  estate  primarily,  even  if  it 
should  be  admitted  that  such  an  action  could  be  maintained  in  the 
Circuit  or  other  court  of  competent  jurisdiction;  and  yet  that  is 
what  the  wife  seeks  to  do  indirectly  by  filing  her  claim  against  the 
estate  of  her  deceased  child  in  the  County  Court,  and  asking  that 
court  to  allow  such  claim  because  she  has  an  equitable  claim  for 
such  support  against  her  husband,  who  is  still  living,  and  over 
whose  estate  the  County  Court  has  no  control. 

Upon  the  findings  of  the  court,  the  claim  of  the  mother  for  the 
support  of  the  child  from  the  time  of  its  birth  to  the  time  when  it 
received  its  estate  from  its  grandfather,  exceeds  the  whole  value  of 
the  estate  so  received  by  the  child.  Now  suppose  the  mother  had, 
immediately  on  the  death  of  the  grandfather,  applied  to  the  court 
to  have  that  estate  applied  to  the  satisfaction  of  her  claim  for  sup- 
port up  to  that  date,  would  the  court  have  been  justified  in  so 
applying  it?  Clearly  not  Had  it  appeared  to  the  court  that  the 
father  and  mother  were  unable  to  give  the  child  proper  support,  it 
might  have  applied  the  income  of  its  estate,  and  under  proper  cir* 
cumstances,  the  principal  thereof,  to  its  future  support    Certainly 
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it  would  not  have  applied  the  estate  to  discharge  the  claim  of  the 
mother  for  past  support,  and  leave  its  future  support  a  charge  upon 
the  State,  or  upon  the  father  and  mother,  who  appeared  to  the 
court  unable  to  support  it. 

The  will  of  the  grand&ther  shows  that  it  was  not  intended  bj^ 
him  that  the  estate  giren  to  the  child  should  be  appropriated  bj^ 
the  mother  for  its  past  support,  nor  even  for  its  future  support, 
unless  it  should  become  necessary  to  so  apply  it  on  account  of  the 
inability  of  the  fafcher  and  mother  to  give  the  child  a  proper  sup- 
port during  its  minority.  It  is  given  to  the  mother  in  trust,  to  be 
held  by  her  during  the  minority  of  the  child,  and  as  such  trustee 
she  could  only  use  such  part  of  the  estate  so  granted  as  was  neces* 
sary  for  its  support  after  it  became  vested  in  her  as  trustee,  and 
during  <moh  miTrity. 

Again,  there  is  nothing  in  l^e  record  that  shows  that  Anna  £. 
Pierce,  the  mother  of  said  infant,  had  not,  at  the  time  she  sup* 
ported  her  child,  and  for  which  support  she  claims  pay  out  of  its 
estate,  an  abundance  of  means  of  her  own  out  of  which  she  could 
and  did  furnish  support.  The  question  of  the  ability  of  the  parent 
to  support  bis  or  her  infant  child  is  always  an  important  consider* 
ation  when  an  application  is  made  to  a  court  of  equity  to  have  the 
estate  of  the  infant  applied  to  such  support  during  its  infancy; 
and  this  is  especially  the  case  when  it  is  sought  to  apply  any  thing 
toward  such  support  beyond  the  income  of  its  estate. 

It  is  urged  in  the  opinion  of  the  court  that  the  husband  should 
have  supported  the  child,  instead  of  the  mother,  and  because  he 
failed  to  furnish  such  support  the  mother  should  be  allowed  to 
charge  the  estate  of  the  child  with  such  support  To  my  mind 
that  does  not  follow.  If  the  husband  had  the  ability  to  support 
the  child,  and  neglected  to  g^ve  it  such  support,  and  the  burden  of 
its  support  was  cast  upon  the  mother  unjustly,  and  she  furnished 
it,  that  fact  furnishes  no  reason  for  charging  the  child's  estate  with 
such  support,  although  it  "might  furnish  a  reason  for  charging  the 
estate  of  the  husband  in  fiivor  of  the  wife  for  the  money  so  ex- 
pended by  her.  But  as  suggested  above,  that  is  a  controversy  over 
which  the  Ooqnty  Court  has  no  jurisdiction.  When  the  wife  brings 
her  action  in  a  proper  tribunal  to  charge  the  hu8][>and  or  his  estate 
for  such  support,  for  aught  that  appears  in  this  case,  he  may  bo  able 
to  show  that  his  wife's  support  of  the  child  was,  as  between  him- 
self and  her,  a  burden  she  ought  to  bear.     At  all  events,  there  is 
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nothing  in  this  record  which  shows  that  it  was  inequitable  as 
between  the  husband  and  wife — that  at  the  time  such  support  was 
given  by  the  wife  she  was  not  justly  chargeable  therewith.  She 
may  have  had  an  estate  of  her  own  separate  from  her  husband;  she 
may  have  separated  herself  from  her  husband  without  just  cause, 
and  taken  her  infant  child  with  her;  or  there  may  be  other  reasons 
why,  as  between  herself  and  her  husband,  she  ought  to  have  given 
the  child  its  support  Of  the  circumstances  under  which  the  sup- 
port was  granted  he  know  nothing,  except  that  the  mother  nur- 
tured her  infant  from  its  birth  until  its  death,  under  six  years  old, 
as  every  mother  would  naturally  do,  and  now  seeks  to  charge  the 
estate  of  the  child,  which  came  to  it  a  little  over  a  year  before  its 
death,  with  the  cost  of  such  support  As  said  above,  no  precedent 
can  be  found  for  the  allowance  of  such  a  claim,  and  I  cannot  con- 
sent to  help  make  such  a  precedent 

By  thb  Court. — The  order  and  judgment  of  the  Circuit  Court 
are  reversed,  and  the  cause  is  remanded  with  instructions  to  reverse 
the  order  of  the  County  Court  and  to  order  said  County  Court  to 
allow  the  claim  as  a  charge  upon  the  estate  of  Harvey  Pierce,  de- 
oeased.  Judgment  rtvened^ 


HUTAWALT  T.  StATB. 

<!B4  Wis.  04.) 

BMrnoe^^hattmrdy  ^ret&miianoe  o 

Iti  bastardy  prooeedings  the  child  may  not  be  exhibited  to  the  jury  to  show  tti 
reaemblaaoe  to  the  defendant,  nor  may  counsel  draw  attention  to,  and  qqhi- 
ment  on  the  resemblance.    {See  note,  p.  598.) 

T%  ASTABDY  proceedings.    The  opinion  shows  the  oaaa. 

0.  W.  Cole,  for  plaintiff  in  error. 

AUomey-Qeneraly  for  defendant  in  error. 

Taylor,  J.  This  was  an  action  to  charge  the  plaintiff  in  error 
with  the  support  and  maintenance  of  a  bastard  child.  On  the  trisi 
in  the  Circuit  Court  the  State  was  permitted,  against  the  objection 
of  the  plaintiff  in  error,  to  bring  into  court,  and  exhibit  to  the  ju« 


AUOyST  TEBM,  1885.  589 

Hanawalt  v.  Suta. 

von  for  their  inspection,  as  evidence  ib  the  cas^,  the  child  of  which 
he  was  charged  with  being  the  father;  snch  child  then  being  less 
than  one  year  old.  This  is-assigned  as  error  in  this  coart.  The 
plaintiff  also  assigns  as  error  that  the  counsel  for  the  State  was  per- 
mitted to  comment  to  the  jury  and  draw  their  attention  to  the  al- 
leged similarity  of  the  ears  of  the  child  to  the  ears  of  the  plaintiff 
in  error,  as  well  as  to  the  ears  of  the  plaintiff's  father,  who  was  also 
in  court  and  in  the  presence  of  the  jnry,  the  child  at  the  time  being 
absent. 

Upon  the  question  of  the  propriety  qf  exhibiting  the  child  to  the 
jury  as  CTidence  in  cases  involying  its  paternity,  the  decisions  of 
the  courts  are  not  in  harmony.  In  North  Carolina  the  Supreme 
Court  of  that  State  hold  that  such  exhibitions  may  properly  be  made. 
See  State  v.  Woodruff,  67  N.  C.  89;  Stale  v.  Britt,  78  X.  C.  439; 
Warlick  y.  Whxtey  76  N.  C.  175;  and  State  v.  Bowles,  7  Jones  Law 
(N.  C),  579.  The  same  was  held  in  the  Supreme  Court  of  Iowa 
in  State  v.  Smith,  54  Iowa,  104;  s.  c,  37  Am.  Rep.  192.  In  this 
last  case  the  child  was  oyer  two  years  old;  but  in  the  case  of  State 
v.  Danforthy  48  Iowa,  43;  s.  c,  30  Aul  Rep.  387,  the  same  court 
held  it  was  improper  to  exhibit  to  the  jury  a  child  only  three 
months  old.  In  Eddy  y.  Chray,  4  Allen,  435;  Jones  y.  Jones,  45 
Md.  144;  Xentston  y.  Rows,  46  Me.  38,  the  courts  hold  that  testi- 
mony of  witnesses  that  child  looks  like  or  resembles  in  appearance 
the  person  charged  to  be  the  father  is  not  admissible,  and  in  Reitz 
v.  Slate,  33  Ind.  187,  and  Risk  y.  State,  19  Ind.  152,  it  was  held 
error  to  permit  the  prosecution  to  giye  the  child  in  eyidence,  so  that 
the  jury  might  compare  it  with  defendant  who  was  present  in 
court. 

In  the  Douglas  case,  Lord  Mansfielo  is  reported  as  saying:  '*  1 
have  always  considered  likeness  as  an  argument  of  a  child's  being 
the  son  of  a  parent;  and  the  rather  as  the  distinction  between  indi- 
yiduals  in  the  human  species  is  more  discernible  than  m  other  ani- 
mals A  man  may  suryey  ten  thousand  people  before  he  sees  two 
faces  perfectly  alike,  and  in  an  army  of  a  hundred  thousand  men 
eyery  one  may  be  known  from  another.  If  there  should  be  a  like- 
ness of  feature,  there  may  be  a  discrimi  nancy  of  yoice,  a  difference 
in  the  gestures,  the  smile  and  yarious  other  things;  whereas  a  family 
likeness  runs  generally  through  all  these,  for  in  eyery  thing  there  is  a 
resemblance;  as  of  features,  size,  attitude  and  action/'  This  language, 
attributed  to  Lord  Maksfiblp,  is  taken  from  Wills  on  Circumstantial 
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ETidence,  *94  (3d  ed.  113;  5th  Am.  ed.  117).  This  aathor,  on  the 
next  page,  says  that  in  a  Scotch  case,  when  the  question  was  who 
was  the  father  of  a  certain  woman,  an  allegation  that  she  bad  a 
strong  resemblance  in  the  features  of  the  face  to  one  of  the  tenants 
of  the  alleged  father  was  held  not  to  be  relevant  as  being  too  much 
A  matter  of  fancy  and  of  opinion  to  form  a  material  article  of  evi- 
dence. In  the  case  of  Jones  y,  Jones,  45  Md.  114,  the  learned  judge 
who  wrote  the  opinion  refers  to  the  language  used  by  Lord  Mans- 
PiELD  in  the  Douglas  case,  and  disapproves  of  it  as  authority,  and 
thinks  it  has  not  been  followed  as  a  precedent  in  the  English  courts; 
and  he  quotes  with  approval  the  language  of  Justice  Heath  in  the 
case  of  Day  v.  Datfy  decided  in  1797,  in  which  the  learned  judge 
litated  to  the  jury  *'  that  resemblance  is  frequently  exceedingly  fan 
cif ul,  and  he  therefore  cautioned  the  jury  as  to  the  manner  of  con- 
sidering such  evidence."  The  learned  judge  in  the  case  of  Jones  v. 
Jones,  supra,  in  disapproving  of  the  language  used  by  Lord  Haks- 
FiELD,  says :  "  We  all  know  that  nothing  is  more  notional  in  the 
great  majority  of  cases.  What  is  taken  as  a  resemblance  by  one  is 
not  perceived  by  another  with  equal  knowledge  of  the  parties  be- 
tween whom  the  resemblance  is  supposed  to  exist." 

It  should  be  remembered  that  in  the  Douglas  case,  and  the  Mary- 
land case,  the  question  of  parentage  was  as  to  a  person  who  was 
full  grown.  So  that  if  there  is  any  thing  certain  in  family  likeness 
it  would  be  fully  developed,  and  if  in  any  case  such  claimed  like- 
ness could  be  considered  by  a  jury  in  determining  the  question  of 
parentage,  it  would  be  in  a  case  of  that  kind.  In  the  case  of  Jo>ies 
V.  Jones,  the  court  seemed  to  be  of  the  opinion  that ''  when  the  pai 
ties  are  before  the  jury,  and  they  can  make  the  comparison  for  them- 
selves, whatever  resemblance  is  discovered  may  be  a  circumstance, 
in  connection  with  others  to  be  considered." 
•  In  any  case  this  kind  of  evidence  is  inherently  unsatisfactory,  as 
it  is  a  matter  of  general  knowledge  that  different  persons,  with 
equal  opportunities  of  observation,  will  arrive  at  different  conclu- 
sions, even  in  the  case  of  mature  persons,  when  a  family  like- 
ness will  be  fully  developed  if  there  be  any.  And  when  applied  to 
the  immature  child  its  worthlessness  as  evidence  to  establish  the 
fact  of  parentage  is  greatly  enhanced,  and  is  of  too  vague,  nncer* 
tain,  and  fanciful  a  nature  to  be  submitted  to  the  consideration  of 
a  jury. 

The  learned  authoir  of  ''  Beck's  Medical  Jarispmdence "  aajs: 
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^It  has'  been  suggested  that  the  resemblance  of  a  child  to  the  sup- 
posed father  might  aid  in  deciding  doubtful  cases.  This  however 
is  a  very  uncertain  source  of  reliance.  We  daily  observe  the  most 
striking  differences  in  physical  traits  between  parent  and  child, 
while  individuals  bom  in  different  parts  of  the  globe  have  been 
mistaken  for  each  other.  And  even  as  to  malformations,  although 
9ome  remarkable  resemblances  in  this  respect  have  been  noticed 
between  father  and  child,  yet  we  should  act  unwisely  in  relying  too 
much  on  them.  There  is  however  a  circumstance  connected  with 
this  which,  when  present,  should  certainly  defeat  the  presumption 
that  the  husband  or  paramour  is  the  father  of  the  child,  and  that 
is  when  the  appearance  of  the  child  evidently  proves  that  its  father 
most  have  been  of  a  different  race  from  the  husband  or  paramour, 
as  when  a  mulatto  is  born  of  a  white  woman  whose  husband  is  also 
white,  or  of  a  black  woman  whose  husband  is  a  negro."  In  a  case 
where  the  question  of  race  is  concerned,  the  child  may  be  exhibited 
for  the  purpose  of  showing  that  it  is  or  is  not  of  the  race  of  its 
alleged  father.  Warlick  v.  White,  76  N.  G.  175.  In  a  case  like 
the  one  at  bar,  we  think  no  exhibition  should  be  made. 

Justice  Lyon,  in  the  case  of  Wcishbuni  v.  M.  <t  L,  W.  R.  Co., 
59  Wis.  364,  370,  says:  ''  To  allow  jurors  to  make  up  their  verdict 
on  their  knowledge  of  disputed  facts  material  to  the  case,  not  testi- 
fied to  by  them  in  court,  or  upon  their  private  opinions,  would  be 
most  dangerous  and  unjust.  It  would  deprive  the  losing  party  of 
the  right  of  crosa-ezamination  and  the  benefits  of  all  the  tests  of 
credibility  which  the  law  affords.  Besides,  the  evidence  of  such 
knowledge  or  the  grounds  of  such  opinions  cannot  be  preserved  in 
a  bill  of  exceptions  or  questioned  on  appeal.  It  would  make  each 
juror  the  absolute  judge  of  the  accuracy  and  value  of  his  own  knowl- 
edge or  opinions,  and  compel  the  Appellate  Court  to  affirm  judg- 
ments on  the  facts,  when  all  the  evidence  is  before  it  and  there  is 
none  whatever  to  support  the  judgment."  This  reasoning  clearly 
shows  the  impropriety  of  permitting  the  jury  to  base  their  judg- 
ment, in  whole  or  in  part,  upon  their  inspection  of  the  child  exhib- 
ited to  them  in  court  If  the  child  itself,  when  presented  to  the 
jury  for  inspection,  is  or  may  be  evidence  in  tending  to  prove  its 
parentage,  then  this  court  upon  appeal  could  not  reverse  tiieir  ver- 
dict, although  the  written  bill  of  exceptions  entirely  fails  to  support 
such  verdict,  for  the  reason  that  this  court  would  not  have  before 
it  all  the  evidence  in  the  case  upon  which  the  jury  acted. 
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The  learned  attorney-general  says  the  bill  of  exceptions  doed  not 
show  that  the  child  was  exhibited  to  the  jury  as  eyidence  in  the 
case.  In  this  he  appears  to  be  mistaken,  as  in  the  part  of  the  bill 
of  exceptions  which  follows  the  reporter's  notes  of  the  eridence,  it  is 
clearly  stated  that  ''in  course  of  the  trial  the  plaintiff  produced  in 
court  the  child  claimed  to  haTe  been  begotten  by  the  defendant,  and 
proposed  to  exhibit  the  same  to  the  jury  as  evidence  that  it  wasthe 
defendant's  child.  The  defendant  objected,  and  the  court  ruled 
that  the  child  might  be  exhibited  in  evidence,  but  that  no  com- 
ments should  be  made."  This  statement,  it  will  be  seen,  is  made 
a  part  of  the  bill  of  exceptions. 

The  comments  made  by  the  counsel  for  the  State  to  the  jury  m 
his  argumeiit,  calling  the  attention  of  the  jury  to  a  peculiarity  of  the 
ears  of  the  defendant  and  of  his  father,  and  his  assertion  that  the 
child  had  the  same  peculiarity  as  to  the  ears,  in  the  absence  of  the 
child,  and  without  its  appearing  that  the  attention  of  the  jury  had 
been  before  called  to  such  alleged  peculiarity  of  the  ears  of  the  child, 
the  defendant,  or  his  father,  were  highly  improper  and  were  likely  to 
prejudice  the  rights  of  ,the  defendant.  This  impropriety  on  the 
part  of  the  prosecuting  attorney  might,  in  itself,  be  sufficient 
ground  for  a  reversal  of  the  judgment,  in  the  absence  of  any  direc- 
tion on  the  part  of  the  presiding  judge  to  the  jury  to  disregard 
entirely  the  statements  so  made  by  the  counsel,  and  a  clear  state- 
ment to  the  jury  by  such  judge  of  the  impropriety  of  such  com- 
ments on  the  part  of  the  counsel  in  his  argument 

For  the  errors  in  permitting  the  child  to  be  exhibited  to  the  jury 
OS  evidence  in  the  case  tending  to  prove  its  paternity,  and  on  ac- 
count of  the  impropriety  of  the  counsel  for  the  prosecution  in  call- 
ing the  attention  of  the  jury  to  the  alleged  peculiarity  of  the  child's, 
the  defendant's,  and  his  father's  ears  as  above  set  forth,  the  judg- 
ment of  the  Circuit  Court  must  be  reversed. 

By  the  Court.  The  judgment  of  the  Circuit  Court  is  reversed, 
and  the  cause  is  remanded  for  a  new  trial. 

Judgment  reversed  and  remanded, 

NoTB  BT  THB  Refortbr. — In  PeopU  V.  €bm^»  d9  Hon,  47,  a  bMtardj  pro- 
ceeding, the  district  attomej  was  allowed  to  ask  the  mother,  as  a  witness,  to 
look  at  the  child  then  in  court,  and  tell  what  the  color  of  Its  eyes  was.  HM, 
error.  The  court  said:  "  This  evidence  enabled  the  court  to  compare  the  color 
of  the  child's  eyes  with  those  of  the  defendant,  who  was  present  in  court.  We 
do  not  regard  this  kind  of  evidence  as  safe  or  proper.     In  the  case  of  Petrie  ▼ 
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Eofwey  4  Thomp.  &  C. ,  the  qaestion  was  as  to  the  color  of  the  child's  hair.  \\ 
was  KM  in  tliat  case  that  snch  eyidence  was  calcalated  to  and  probably  did 
prejudice  the  defendant,  tliat  it  was  improper,  and  a  new  trial  was  granted. 
The  argument  used  in  tliat  case  in  reference  to  the  color  of  the  hair  applies 
with  equal  force  in  this  case  as  to  the  color  of  the  eyes.  Common  observation 
leminds  us  that  in  families  of  children  different  colors  of  hair  and  eyes  are 
common,  and  it  would  be  dangerous  doctrine  to  permit  a  child's  paternity  to 
be  questioned  or  proved  by  the  comparing  of  the  color  of  Its  hair  or  eyes  with 
that  of  the  alleged  parent* 


Emerson  v.  Dubavb. 

(M  Wis.  IIL) 

VafiimenKitp  —  eonypen»a)tion  of  one  paHn&rfor  teniees, 

A  partaer  may  recover  compensation  for  his  services  in  the  finu  business  if 

there  was  an  implied  agreement  therefor. 

PARTNERSHIP  accounciug.     The  opinion  states  the  case.     The 
plaintiff  had  judgment  below. 

Fish  A  Dodge,  for  appellant. 

Quarks  dt  Winslowy  for  respondent. 

CoLEy  G.  J.  The  facts  of  this  case  seem  more  consistent  with 
the  hypothesis  that  the  plaintiff  and  defendant,  Henry  S.  Durand, 
were  partners  itUer  sese  in  carrying  on  the  business  of  manufactur- 
ing linseed  oil  at  Racine  Mian  any  other.  The  real  relation  of  the 
parties  has  to  be  gathered  by  inference  from  their  acts  and  the  man- 
ner the  business  was  conducted.  There  was  no  contract,  either 
written  or  parol,  clearly  proven,  to  which  reference  can  be  had  to 
ascertain  their  rights  and  liabilities.  The  plaintiff  and  Mr.  Dui*and 
differ  widely  as  to  what  was  said  and  understood  by  them  when 
they  engaged  in  the  enterprise,  and  there  is  no  stronger  reason  for 
attaching  credit  to  the  statements  of  one  than  the  other.  As  far 
as  we  can  judge,  they  are  of  equal  intelligence  and  credibility,  and 
where  their  statements  are  in  conflict,  they  neutralize  each  other, 
except  where  sustained  by  other  independent  testimony.  The 
plaintiff  says  that  he  did  not  understand  he  was  entering  into  a 
general  partnership  with  Mr.  Durand  to  carry  on  this  business,  and 
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he  repudiates  the  idea  that  Durand  was  ever  his  partner.  He  states 
thikt  he  supposed  Mr.  Durand,  as  the  result  of  their  n^otiations, 
was  to  contribute  from  the  trust  funds  in  his  hands,  belonging  to 
his  daughters,  $10,000;  that  this  sum  was  to  receive  its  propor- 
tionate share  of  the  profits  earned  by  the  capital  stock  employed 
in  the  business,  after  the  expense  in  carrying  it  on  had  been 
deducted.  But  he  did  not  understand  that  Mr.  Durand  expected 
to  be,  or  was  in  fact,  personally  interested  as  a  partner  in  the  busi- 
ness. His  idea  of  his  relation  to  the  parties,  and  the  responsibility 
lie  assumed  under  the  contract,  may  be  gathered  from  the  follow- 
ing extracts  from  his  testimony: 

He  says:  *^  I  never  considered  there  was  an  agreement  to  form 
a  partnership  with  Mr.  Durand.  I  didn't  consider  there  was  any 
partnership  formed,  unless  the  partnership  was  a  special  partner- 
ship with  his  daughters,  as  he  told  me.  I  didn't  understand  the 
amount  put  in  to  be  a  loan.  Mr.  Durand  had  some  money  that 
belonged  to  other  parties.  I  understood  him  that  it  was  not  his. 
He  told  me  it  was  not;  that  it  belonged  to  his  daughters,  and  that 
he  would  put  it  into  the  business.  He  put  it  in  in  the  name  of  his 
children,  in  trust.  My  construction  of  our  relation  was  that  this 
money  belonged  to  the  children,  and  they  held  the  relation  to  me 
of  special  partners.  I  had  no  idea  of  forming  a  partnership  per- 
sonally with  Mr.  Durand.^'  Folios  155,  156.  In  another  place  he 
says:  '^The  paper  that  I  considered  myself  liable  for,  with  the 
exception  of  the  $20,000  in  as  capital,  was  $35,000  to  Durand  as 
trustee,  and  the  rest  at  the  bank.  It  all  amounted  to  $95,000  at 
one  time.  I  thought  I  was  solely  liable  on  the  $35,000  loaned  by 
Durand,  trustee,  except  the  capital  of  $10,250  put  in.  I  thought 
the  girls  were  liable  to  the  amount  put  in,  and  nothing  more.  I 
considered  them  special  or  limited  partners.  I  knew  of  no  way  to 
get  any  thing  out  of  them.  I  understood  from  the  law  that  the 
estate  was  not  liable  beyond  the  amount  invested.  I  know  a  part- 
ner is  liable  to  the  amount  of  his  means;  but  when  they  were 
infants  I  don't  suppose  they  were  liable  because  they  could  not 
give  their  consent."     Folio  196. 

These  extracts  show  the  plaintiff's  understanding  of  the  matter. 
But  the  difficulty  about  this  arrangement  is  that  Mr.  Durand'i 
daughters  were  minors,  incapable  of  making  a  binding  contract  of 
partnership,  whether  general  or  limited.  Besides  it  does  not  appear 
that  either  of  them  ever  attempted  to  make  such  a  contract,  or  was 
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ever  consulted  about  engaging  in  this  business.  And  now  they 
deny  in  their  answer  any  partnership,  and  disclaim  any  interest  in 
the  assets  or  profits  of  the  concern.  It  may  well  be  that  the  plain- 
tiff assumed  a  peculiar  responsibility  in  respect  to  the  trust  funds, 
if  any  there  were,  which  were  invested  in  the  enterprise.  Suppose 
the  business  had  been  unsuccessful  and  the  entire  capital  lost,  would 
not  the  plaintiff  have  been  liable  to  the  cestuis  que  trust  for  the 
amount  of  their  funds  put  into  it,  eVen  though  he  and  Mr.  Durand 
had  actually  been  partners?  We  are  inclined  to  think  he  would 
have  been  liable  under  the  rule  of  law  that  where  a  trustee,  in  viola- 
tion of  his  duty,  invests  trust  funds  in  a  business,  the  responsible 
party  interested  in  that  business,  who  knows  the  character  of  the 
funds,  is  liable  to  the  cestui  que  trust  for  it.  This  unusual  responsi- 
bility which  plaintiff  incurred  in  consequence  of  the  investment  of 
trust  funds  in  the  enterprise,  with  his  knowledge,  may  be  a  circum- 
stance to  be  taken  into  account  when  the  question  whether  he  should 
be  allowed  any  compensation  for  his  services  in  the  management  of 
the  business  is  considered.  It  was  doubtless  a  larger  measure  of 
liability  than  a  partner  ordinarily  assumes  in  respect  to  the  capital 
stock  invested.  But  still  we  cannot  see  that  that  fact  has  any  ten- 
dency to  disprove  the  claim  that  a  partnership  was  formed  between 
the  plaintiff  and  Mr.  Durand.  And  Mr.  Durand  testifies  that  such 
a  partnership  was  entered  into,  and  his  statements  on  this  point 
are  corroborated  by  many  facts  and  the  general  course  of  dealing. 
We  therefore  feel  warranted  in  assuming  that  these  parties  were 
partners  in  this  business,  and  equally  interested  in  the  concern. 

Such  being  the  case,  the  important  question  arises  whether,  upon 
aD  the  facts  which  are  well  established  by  the  evidence,  the  plain- 
tiff can  be  allowed  any  compensation  for  his  services  in  managing 
the  business.  On  this  point  it  is  not  claimed  that  there  was  any 
express  agreement  that  he  should  be  paid  for  his  services,  but  it  is 
said  under  the  peculiar  circumstances  the  court  will  imply  such  an 
agreement.  It  is  frankly  admitted  by  the  learned  counsel  for  the 
plaintiff,  that  as  a  general  rule,  one  partner  cannot  charge  the 
other  partner  for  services  rendered  in  the  business  of  copartnership 
unless  there  is  an  express  agreement  to  that  effect,  or  where  such 
an  agreement  may  be  implied  from  the  course  of  business  between 
the  partners,  or  from  the  nature  of  the  services  performed  being 
•ach  as  are  not  usual  for  one  partner  to  render  without  receiving  a 
oompensation  therefor.     The  authorities  cited  state  the  law  sub- 
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stantially  in  that  language.  And  the  reason  given  for  the  rule  is 
that  '^  there  is  an  implied  obligation  in  every  partner  to  exercise 
dae  diligence  and  skill,  and  to  devote  his  services  and  labors  for 
the  promotion  of  the  common  benefit  of  the  concern."  Story  Part^ 
§  182.  '*  Each  partner,  in  taking  care  of  the  joint  property,  is,  in 
fact,  taking  care  of  his  own  interest,  and  is  performing  his  own 
duties  and  obligations  implied  in,  and  constituting  a  part  of  the 
consideration  for  the  others  to  engage  in  the  partnership;  and  the 
law  never  undertakes  to  measure' and  settle  between  the  partners 
the  relative  value  of  their  various  and  unequal  services  bestowed 
on  the  joint  business.''    Story  Part.,  §  182. 

This  is  the  ordinary  statement  of  the  rule  of  law  upon  this  sub- 
ject. But  sfcill  the  rule,  that  each  partner  must  be  assumed  to  ren- 
der his  services  in  the  partnership  business  gratuitously,  is  not 
inflexible  or  of  universal  application.  It  has  its  exceptions  founded 
in  wisdom  and  experience.  Where  it  can  be  fairly  and  justly 
implied  from  the  course  of  dealing  between  the  partners,  or  from 
circumstances  of  equivalent  force,  that  one  partner  is  to  be  com- 
pensated for  his  services,  his  claim  will  be  sustained.  This  prin- 
ciple is  fully  recognized  in  the  following  cases:  Bradford  v.  Kim- 
hirlyy  3  Johns.  Ch*  431;  Caldwell  v.  Leiber,  7  Paige,  483;  Lewis  v. 
Moffett,  11  IlL  392;  Levi  v.  Karrich,  13  Iowa,  344;  Godfrey  v. 
White,  43  Mich.  171;  Cramer  v.  Bachmann,  68  Mo.  310;  and  Sheri- 
dan V.  Healy^  15  Chi.  Leg.  N.  104.  So  where  a  partner  fails  to 
perform  his  agreement  to  render  services  to  the  firm,  he  may  be 
charged  on  the  settlement  of  the  firm  accounts  with  the  value  of 
the  services  which  he  agreed  to  give  and  refused  to  render.  Marshes 
Appeal,  69  Penn.  St  30. 

This  case  differs  in  many  important  particulars  from  ordinary 
partnerships.  The  question  is,  can  an  agreement  to  pay  the  plain- 
tiff what  his  services  were  reasonably  worth  for  the  management  of 
the  business  be  fairly  implied  from  the  circumstances  of  the  case 
and  the  acts  of  the  parties?  '^  The  intention  of  the  parties  to  any 
particular  transaction  may  be  gathered  from  their  acts  and  deeds 
in  connection  with  surrounding  circumstances,  as  well  as  from 
their  words;  and  the  law  therefore  implies,  from  the  silent  language 
of  men's  conduct  and  actions,  contracts  and  promises  as  forcible 
and  binding  as  those  that  are  made  by  express  words,  or  through 
the  medium  of  written  memorials  not  under  seal."  Add.  Gont  201; 
Tyler  v.  Burringion,  39  Wis.  876.    In  this  case,  as  in  many  others, 
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there  may  exist  facts  and  circamstances  so  dear  and  unequi vocal 
in  their  tendency  as  to  be  eqaivalent  to  direct  and  positive  proof  of 
an  express  contract  to  pay  for  services  performed.  We  shall  only 
allude  to  a  few  of  the  leading  facts  which  tend  in  that  direction. 
We  have  referred  already  to  the  fact  that  trust  funds  were  invested 
in  the  enterprise — ^for  this  is  a  legitimate  inference  from  the  evi- 
dence—and that  the  plaintiff  would  doubtless  have  been  liable  to 
make  good  these  funds  to  the  cesiuis  que  trust  in  case  the  capital 
had  been  lost  So  too  the  cestuU  que  trust  had  the  right  as 
against  both  partners,  on  the  facts  disclosed^  to  claim  their  share 
of  the  profits  arising  from  the  use  of  their  money  in  the  partnership 
business.  Besides  in  our  estimation  the  evidence  clearly  and 
satisfactorily  shows  that  the  plaintiff  had  the  entire  control  and 
management  of  the  business,  in  all  its  branches  and  details,  from 
the  very  inception  of  the  adventure  for  about  ten  years.  He  gave 
his  entire  time  and  attention  to  it.  He  superintended  the  con- 
struction of  the  mill,  purchased  machinery  for  it,  and  superin- 
tended the  making  of  the  additions  and  improvements.  It  is  true 
he  consulted  Mr.  Durand  on  these  matters,  and  the  latter  made 
some  suggestions  as  to  the  work,  and  occasionally  visited  the  mill 
while  it  was  being  built  and  improved.  But  that  the  plaintiff  had 
the  entire  charge  and  responsibility  of  the  erection  of  the  mill  and 
improvements  is  a  fact  so  clearly  established  as  not  to  admit  of 
doubt  in  our  minds.  The  labor  and  care  of  operating  the  mill  was 
performed  and  rested  with  the  plaintiff  and  those  employed  by  him. 
He  hired  the  men  and  paid  them;  attended  to  the  matter  of  pro- 
curing flax-seed  and  other  stock;  looked  after  the  process  of  manu. 
facturing  it  into  oil,  and  to  the  selling  of  the  manufactured  pro- 
ducts. He  looked  after  the  finances.  Says  Mr.  Northrop,  the 
oashier  of  the  Manufacturers'  National  Bank,  the  institution  with 
which  the  principal  banking  business  was  done:  ''The  banking 
business  of  Emerson  &  Go.  was  transacted  by  Thomas  J.  Emerson 
and  William  T.  Emerson  in  respect  to  deposits,  drawing  checks 
and  borrowing  money,  except  so  far  as  Durand  gave  his  notes." 
The  plaintiff  thus  had  theoharge  of  the  business  in  all  its  branches 
and  details,  gave  his  entire  time  and  labor  to  its  management, 
while  Mr.  Durand,  irom  the  nature  of  his  engagements,  could  not, 
and  in  fact  did  not  give  scarcely  a  day  or  the  least  attention  to  it; 
for  during  all  this  period  Mr.  Durand  was  employed  by  the  year  by 
ihe  Home  Insurance  Company,  of  New  York,  on  a  salaiy  of  $10,- 
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OOOy  and  as  he  sajs,  was  '^  subject  to  call  during  all  that  time,  as 
the  exigencies  of  their  service  should  require."  He  had  an  office 
in  Chicago,  where  he  spent  the  greater  portion  of  his  time  attend- 
ing to  his  insurance  business.  He  came  home  usually  Saturdays, 
when  he  sometimes  saw  the  plaintiff  and  visited  the  milL  But  the 
business  of  the  mill  was  not  to  interfere  with  his  engagement  to 
the  insurance  company,  and  it  is  very  plain  it  did  not  His  ser- 
vices and  time  were  faithfully  given  to  the  company  that  employed 
him.  He  did  not,  either  as  an  individual  or  as  trustee,  put  as 
much  capital  into  the  concern  as  did  the  plaintiff.  Nor  did  he, 
either  as  trustee  or  personally,  raise  as  much  money  for  working 
capital  as  did  the  plidntiff  on  his  individual  credit. 

When  these  facts  and  others  of  a  like  tendency  are  considered, 
they  afford  to  our  minds  sufficient  ground  for  implying  a  contract 
to  compensate  the  plaintiff  for  his  services  in  the  management  of 
the  business.  It  is  unreasonable  to  suppose  the  parties  intended  or 
understood  that  the  plaintiff  would  give  his  entire  time,  attention, 
skill  and  ability  to  the  promotion  of  the  common  enterprise,  while 
Mr.  Durand,  working  for  an  insurance  company  on  a  large  salary, 
should  really  contribute  neither  time  nor  attention  nor  labor,  and 
that  both  should  stand  upon  the  same  ground  as  to  profits,  and  the 
plaintiff  be  paid  nothing  for  his  services.  But  without  dwelling 
longer  upon  the  evidence  bearing  upon  this  point,  we  conclude  by 
saying  that  a  contract  to  pay  for  services  rendered  may  be  as  fiurly 
and  incontrovertibly  established  by  the  acts  and  conduct  of  the 
parties,  in  connection  with  surrounding  circumstances,  as  by  words. 
Such  a  contract  we  think  may  reasonably  be  implied  in  this  case. 

The  learned  counsel  for  the  defendants  in  his  brief  indulges  in 
some  remarks  as  to  the  ability,  sagacity,  large  business  experience 
and  unlimited  financial  resources  of  Mr.  Durand,  which  he  claima 
were  of  great  aid  to  this  manufacturing  enterprise.  It  is  not  nec- 
essary, nor  would  it  be  according  to  the  truth,  to  deny  that  Mr. 
Durand  is  an  able  and  sagacious  business  man, —  one  of  experience 
and  of  good  credit  in  the  mercantile  world.  The  fact  that  he  is 
employed  by.  one  of  the  leading  insurance  companies  of  the  countiy 
on  a  salary  of  $10,000  is  a  sufficient  guarantv  of  all  this.  But  stiU 
his  skill,  experience  and  ability  were  not  of  that  essential  aid  or  ad- 
vantage to  the  partnership  business  as  counsel  claims,  because  thej 
were  not  devoted  to  promote  the  benefit  of  that  concern.  He  was 
wholly  employed  about  other  matters  in  which  his  ability  and  skill 
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were  exercised.  The  evideiice  in  this  case  is  perfectly  conclusive 
ihat  the  snccess  of  this  profitable  concern  was  not  owing  to  Mr. 
Dnrand's  effort,  credit  or  energy,  but  it  was  largely,  if  not  wholly, 
due  to  the  prudent  managemetit,  careful  attention,  excellent  judg- 
ment and  untiring  devotion  of  the  plaintiff,  who  had  charge  of  it. 
He  was,  as  the  proof  shows,  a  gentleman  of  high  character  and  ex- 
cellent credit;  or  in  the  language  of  one  of  the  witnesses  produced 
on  the  part  of  the  defendants;,  ''  he  was  supposed  to  be  a  careful, 
prosperous  man,  who  had  been  careful  and  gathered  up  money  for 
years."  It  is  impossible  to  deny  that  he  possessed  in  an  eminent  de- 
gree the  confidence  of  bankers  and  financial  men.  Judging  from 
what  appears  in  this  record,  he  is  every  way  the  equal  of  Mr.  Durand 
in  financial  resources  and  business  capacity.  To  any  and  all  dispar- 
aging remarks  made  as  to  his  capacity  as  a  financier,  or  his  quali- 
fications as  a  business  man,  the  plaintiff  need  only  point  to  the  re- 
sult of  ten  years'  management  of  this  manufacturing  basiness  for 
complete  vindication.  He  commenced  operating  the  mill  some  time 
in  1872,  and  had  as  we  have  said,  the  exclusive  charge  of  the  busi- 
ness for  ten  years.  During  that  period  he  made  large  gains  so  that 
after  the  payment  of  all  debts  and  the  capital  originally  contributed 
there  remains  to  each  partner  as  net  profits  an  amount  nearly  double 
the  capital  he  invested.  This  money  was  made  when — as  it  will  be 
remembered  by  all — the  country  was  suffering  from  one  of  the 
severest  commercial  crises  it  has  ever  passed  through — a  period 
of  several  years  when  general  distrust  and  loss  of  credit,  corporate 
and  individual,  everywhere  prevailed;  when  business  enterprise  of 
every  kind  and  on  every  hand,  owing  to  the  depression  in  trade  and 
financial  embarrassment,  was  wrecked  and  ruined. 

As  the  plaintiff  and  Mr.  Durand  were  equal  partners,  the  profits 
should  be  divided  equally  between  them.  The  plaintiff  contribated 
$2,165.75  more  capital  than  Mr.  Durand.  We  think  this  should 
be  traced  as  a  loan  to  the  firm,  not  as  capital  stock.  The  plaintiff 
is  entitled  to  receive  this  amount,  with  interest  thereon  for  the  time 
the  firm  had  the  use  of  it.  The  plaintiff  must  also  be  credited 
with  the  value  of  his  services  in  managing  the  business  what  thty 
were  reasonably  worth.  The  court  can  ascertain  such  value  by 
taking  further  testimony  on  the  question  if  deemed  necessary,  and 
it  is  desired  by  the  parties. 

The  account  can  then  be  stated  on  a  proper  basis,  and  the  assets 
divided  as  above  indicated. 
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By  thb  Court. — ^The  judgment  of  the  Oirouit  Ooturt  ig  rey^ned, 
and  the  cause  remanded  for  further  proceedings  in  accordance  wiik 
this  opinion. 

Obxok,  J^  diasenti.  MaUon/ara  r^kmring  dmuM, 


VXTLLSSL  V,  O-BBUr. 
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The  aflBTing  of  the  name  of  &n  attestiiig  witness  to  a  pramissorj  note  Is  not  a 

material  alteration.    (See  note,  p,  608.) 

ACTION  on  a  promissory  note.     The  head-note  states  the  point 
The  defendant  had  judgment  below. 

FT.  H.  Rogers,  for  appellant. 
L.  B.  CasweUj  for  respondent. 

Taylor,  J.  After  a  careful  consideration  of  the  authorities  and 
the  reasons  for  holding  that  alterations  of  written  contracts^  after 
they  are  executed,  destroy  such  contracts  as  to  parties  not  assenting 
to  such  alterations,  we  are  of  the  opinion  that  the  instruction  ex- 
cepted to  was  erroneous  and  should  not  have  been  giyen« 

The  old  rule  of  law  in  England  that  any  alteration,  whether 
material  or  immaterial,  and  whether  made  by  a  party  interested  in 
the  contract  or  by  a  stranger,  rendered  the  contract  Toid,  was  long 
since  abandoned;  and  the  reasonable  rule  has  now  become  firmly 
established  that  an  alteration  of  a  contract^hich  will  render  it  void 
must  be  made  by  a  party  thereto  or  with  his  knowledge  or  consent; 
and  further  the  alteration  must  be  material;  that  is,  the  alteration 
must  in  some  way  change  the  legal  effect  thereof  as  between  the 
parties  thereto.  The  insertion  or  addition  of  words  in  or  to  a  con- 
tract, or  the  erasing  of  words  therefrom,  which  do  not  change  the 
legal  effect  thereof  in  any  respect,  does  not  render  the  contract  void, 
and  is  an  immaterial  alteration.  Williams  v.  Siarr,  5  Wis.  684; 
Schwalm  V.  Mclntyre^  17  Wis.  240;  Maiteson  v.  Ellsworth,  83  Wis. 
488;  North  v.  Hmnebsrry,  44  Wis.  306,  819,  320;  Krouskop  t. 
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fz,  51  Wis.  204,  206;  Palmer  v.  LargerUy  5  Neb.  223;  Aldous 
y.  G&mwatt,  9  Best  &  S.  607;  Marson  v.  Petite  1  Gamp.  82;  Trapp 
T.  /9jMarfiiany  3  Esp.  56;  Sanderson  y.  Symonds,  1  Brod.  &  B.  426; 
8.  c,  4  Moore,  42;  Cation  v.  Simpsony  8  Ad.  &  El.  136;  Oardjierv. 
Walsh,  5  El.  &  61.  83;  Tnieit  v.  Wainwrighi,  4  Oilm.  411;  2 
Pargons  Oont.  (6th  ed.)  718-720;  Oranite  R.  Co.  v.  Bacon,  15 
Pick.  239;  Langdo7i  v.  PawZ,  20  Vt.  217;  Huntington  v.  -FVwcA,  3 
Ohio  St.  445;  Nichoh  t.  Johnson,  10  Conn.  192;  Humphreys  t. 
CVan«,  5  Cal.  173. 

The  affixing  of  the  name  of  Fredericks  as  an  attesting  witness  to 
the  note  in  question  does  not  change  the  liability  of  the  maker 
thereof  in  any  respect.  It  has  no  effect  in  extending  his  liability 
under  the  statute  of  limitations,  nor  does  it  under  our  laws  facili. 
tate  or  interfere  in  any  way  with  its  proof.  Under  our  law  the  pro- 
duction of  the  note  proves  its  execution,  unless  the  signature  be 
first  denied  under  oath  by  the  maker.  When  there  is  no  dispute 
as  to  the  genuineness  of  the  maker's  signature,  and  therefore  no 
necessity  for  the  person  claiming  under  it  making  proof  of  its  cxecu- 
tion^  the  fact  that  the  note  has  or  has  not  an  attesting  witness  is 
Wholly  immaterial. 

The  possibility  that  the  maker  of  the  note  and  the  attesting  wit- 
ness might  both  die  before  an  action  was  brought  upon  it,  and  in 
such  case  the  execution  of  the  note  might  be  proved  by  proving  the 
handwriting  of  the  attesting  witness,  is  too  remote  and  uncertain 
to  be  invoked  for  the  purpose  of  basing  a  claim  that  the  addition 
of  such  attesting  witness  is  a  material  alteration  of  the  contract. 
It  seems  to  me  the  fact  that  a  person  who  affixes  his  name  as  an 
attesting  witness  to  a  contract,  when  he  has  not  witnessed  its  execu- 
tion, cannot  even  in  the  matter  of  proof  of  the  instrument  be  of 
any  effect  under  any  circumstances;  for  when  it  is  made  to  appear 
that  the  name  was  so  affixed,  or  in  other  words,  when  the  claimed 
alteration  is  proved,  the  party  whose  name  has  been  affixed  as  an 
attesting  witness  is  no  longer  such  witness,  and  consequently  the 
proof  of  his  handwriting  would  be  no  proof  of  the  execution  of  the 
contract. 

If  the  alteration  be  wholly  immaterial,  and  in  no  way  changes 
the  liability  of  the  maker  of  the  note,  it  seems  to  us  wholly  imma- 
terial with  what  intent  such  alteration  was  in  fact  made.  The 
cases  cited  by  the  learned  counsel  for  the  respondent  from  Massa- 
chusetts and  Maine  sustaining  the  correctness  of  the  instruction, 
Vol.  LI  V  — 76 
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Yiz.»  Braehett  t.  Mauni/ofi,  11  Me.  115;  nomian  t.  AppleUfn^  d^ 
Me.  298;  Homer  ▼.  Wallis,  11  Mass.  310;  and  Smtih  y.  Dunham^  8 
Pick.  246,  were  all  cases  where  the  name  of  an  attesting  witness 
had  been  added  to  a  promissory  note.    In  those  States  when  a  note 
is  attested  by  a  witness,  it  extends  the  liability  of  the  maker  nnder 
the  statute  of  limitations,  and  so  in  &ot  changes  to  some  extent  the- 
nature  of  the  contract  and  enlarges  its  obligation  in  the  law.     In 
this  State  there  is  no  such  law,  and  consequently  no  enlargement 
of  the  obligation  of  the  contract  by  reason  of  the  fact  that  the  note 
appears  to  be  witnessed.     The  case  of  Adanu  t.  Frye^  3  Mete.  103, 
was  an  action  upon  a  sealed  bond.    The  case  of  MarehaU  v.  Chugler, 
10  Serg.  &  B.  164,  was  an  action  on  a  sealed  note.     Both  caaesseem 
to  sustain  the  contention  of  the  respondent  and  the  correctness  of 
the  instruction  given  by  the  Circuit  Court  judge,  and  may  havo 
some  weight  in  those  States  where  the  mere  production  of  the  note 
or  bond  does  not  proye  its  execution,  and  the  adding  the  name  of 
an  attesting  witness  might  therefore  under  some  ciroamatanoes  be 
an  advantage  to  the  holder  of  the  note  or  bond,  and  a  disadvantage 
to  the  maker.     Under  the  laws  of  this  State,  we  can  see  no  advant- 
age to  be  gained  by  placing  the  name  of  an  attesting  witness  to  a 
note  in  favor  of  the  liolder  of  the  note,  and  no  disadvantage  to  the 
maker,  and  can  conceive  of  no  reason  therefore  why  it  shrndd  render 
the  note  void. 

We  cannot  consider  the  fact  that  it  is  possible  that  an  action 
might  be  brought  upon  this  note  in  a  State  where  the  law  enlarges 
the  statute  of  limitations  because  the  note  is  signed  by  an  attesting 
witness.  We  can  only  judge  of  the  materiality  of  the  claimed  alter- 
ation of  the  note  by  the  application  of  our  own  laws.  If  the  alter- 
ation  be  immaterial  under  the  laws  of  this  State,  it  cannot  aflfect  the 
rights  of  the  parties  in  our  courts,  because  in  an  action  brought 
upon  the  note  in  some  other  State,  the  question  of  the  alleged  alter- 
ation might  be  adjudged  a  material  alteration  under  the  laws  of  that 
State,  and  possibly  a  different  decision  might  be  had.  With  that 
question  the  court  has  no  concern. 

The  instructions  of  the  learned  Circuit  judge  upon  the  second 
ground  of  defense  were  correct. 

[Omitting  a  question  of  fraud.] 

Because  the  learned  Circuit  judge  misdirected  the  jury  as  to  the 
effect  of  placing  the  name  of  Fredericks  on  the  note  as  an  attesting 
witness,  and  it  is  therefore  impossible  for  this  court  to  determine 
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whether  the  verdict  of  the  jury  was  based  npon  the  ground  that  the 
note  was  void  for  that  reason  or  because  of  the  fraud  in  the  trans- 
action between  the  defendant  and  Bice,  the  payee  of  the  note,  the 
judgment  must  be  roTersed. 

The  judgment  of  the  Oirouit  Oourt  is  reversed,  and  the  cause  re- 
manded for  a  new  triaL 

Ben&TMedand  remanded. 


NoTB  BTTSS  RxFOETBB.«i»T6  the  sune  effect,  SOberp  v.  Siever,  75  Me.  09; 
a.  c,  46  Am.  Rep.  861. 

Where  an  attestation  of  the  maker's  signataxe  was  made  upon  a  promis- 
sory note  before  deliToiy,  without  the  BuJier's  knowledge,  bat  not  by  the 
payee,  or  by  his  procurement,  and  there  was  no  ftAudulent  intent  npon  the 
part  of  the  witness,  and  the  note  was  reoeiTed  and  aooepted  by  the  payee  with- 
out any  knowledge  that  it  had  been  attested,  and  without  Telying  upon  the  at- 
testation as  any  part  of  the  contract,  held,  that  such  an  alteration  doesno^  make 
the  note  void,  but  being  unauthorized,  and  no  part  of  the  edutcact,  as  under- 
stood or  intended  by  either  par^,  may  be  stricken  out.  Jfkkeretm  v.  Bwett,  185 
Mass.  514;  Drum  v.  Drum,  188  Mass.  566;  see  Faif  t.  Smith,  1  Allen,  477; 
Adame  v.  Frye,  8  Mete.  lOa-106;  Smith  v.  Dunhmm,  8  Pick.  846.  Mass.  Sup. 
Jud.  Ck.,  May  S,  1886.    Ohureh  v.  Fifwle, 


OlJTLBB  V.  JajOB. 

C64  wis.  178.) 

Iked  ^-'quit-claim — reeardtngeuL 

A  leeoidsd  qiiit-eUdm  deed  takes  precedence  of  a  prior  nueeotded 

deed.* 

"n  JBOTMENT.    The  opinion  states  the  oaao^ 

/.  V.  r.  PlaUe,  for  sppeUant 

Parke  d  Thampean,  for  respondents. 

Oassodat,  J.  The  recorded  deed  from  Morris  D.  Outler  te 
Samuel  D.  James,  and  the  judgment  expanding  the  description 
therein  so  as  to  include  the  strip  of  land  in  question,  must  together 
be  regarded  between  the  parties  to  that  action^  as  a  completed  con- 

*  Contra,  Them  ▼.  Ifew$om,  64  Tex.  161;  a.  c,  58  Am.  Bep.  747. 
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yejanoe  to  him  of  the  nature  indicated  by  the  language  in  the  deed. 
The  statute  expressly  declares  that  ^*  all  judgments,  *  *  *  in 
eases  where  the  title  to  the  land  shall  have  been  in  controYersy* 
may  be  recorded  in  the  office  of  the  register  of  deeds,  ♦  *  « 
with  like  effect  as  conyeyances.''  Sec.  2236,  BeT.  Stats.  Such 
judgment  haying  been  duly  recorded,  must  hare  the  same  effect  as 
the  original  deed,  with  the  description  corrected,  re-executed,  and 
re-recorded,  would  hare  had.  True,  the  plaintiff  herein  was  not  a 
party  to  that  action.  But  the  statute,  in  effect,  declares  that 
'^  from  the  time  "  of  filing  notice  of  lis  pendens  in  such  action  **  the 
pendency  of  such  action  shall  be  constructiye  notice  thereof  to  a 
purchaser  or  incumbrancer  of  the  property  affected  thereby;  and 
CTery  purchaser  or  incumbrancer,  whose  conyeyance  or  incumbrance 
IS  not  recorded  or  filed,  shall  be  deemed  a  subsequent  purchaser  or 
incumbrancer,  and  shall  be  bound  by  the  proceeedings  in  the  action 
to  the  same  extent  and  in  the  same  manner  as  if  he  were  a  party 
thereto. ''  Sec.  3187,  Rct.  Stats .  This  being  so  the  judgment  must 
relate  back  to  the  time  of  the  filing  of  such  notice,  and  hence,  as  to 
such  purchasers  or  incumbrancers,  be  treated  as  recorded  as  of  that 
date.  Under  that  statute,  and  so  far  as  that  action  was  concerned, 
the  plaintiff  must  be  regarded  the  same  as  though  he  had  purchased 
subsequently  to  the  filing  of  the  notice  of  lis  pendens  therein,  and 
hence  is  bound  by  the  proceedings  and  judgment  in  that  action. 
Wright  v.  Jackson,  59  Wis.  577;  Ooe  v.  Manseau,  62  Wis.  89. 

Treating  tlie  deed  as  so  reformed  and  re-recorded,  even  as  against 
the  plaintiff,  it  is  still  clainied  that  it  was  a  mere  release  and  quit- 
claim of  any  interest  which  Morris  D.  Cutler  might  have  had  in  the 
land  at  the  time  of  its  execution,  and  hence  ineffectual  as  against 
his  prior  unrecorded  warranty  deed  to  the  plaintiff.  The  statute  de- 
clares, in  effect,  that  '^  a  deed  of  quit-claim  and  release  of  the  form 
in  common  use,^*  or  "  of  the  form ''  therein  given,  "  shall  be  suf- 
ficient to  pass  all  the  estate  which  the  grantor  could  lawfully  convey 
by  deed  of  bargain  and  sale."  Sec.  2207,  Rev.  Stats.  The  form 
given  is  simply  to  the  effect  that  the  grantor  "  hereby  qn it-claims  " 
to  the  grantee.  And  the  statute  then  declares  that  '*  such  deeds 
*  *  *  shall  have  the  effect  of  a  conveyance  in  fee  simple  to  the 
grantee,  his  heirs  and  assigns  of  all  right,  title,  interest  and  estate 
of  the  grantor,  either  in  possession  or  expectance,  in  and  to  the 
premises  therein  described,  all  rights,  privileges,  and  appurtenances 
thereto  belonging."    Sec.  2208,  Rev.  Stats.     These  two  sections  in 
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terms,  as  it  seems  to  the  writer,  eleyate  a  mere  ''  deed  of  quit-claim 
and  release ''  into  a  **  deed  of  bargain  and  sale/'  Bi^ssell  t.  Coffin, 
8  Pick.  143;  Hunt  t.  Hunt,  14  Pick.  374;  s.  c,  25  Am.  Dec.  400; 
Matthews  y.  Ward,  10  Oill  &  J.  443;  Qivan  t.  Doe,  7  Blackf.  210; 
HoUy.  Ashby,  9  Ohio,  96;  s.  o.,  34  Am.  Dec.  424;  Woody.  Chapin, 
13  N.  T.  517;  s.  c,  67  Am.  Dec.  62.  Here  the  grantor,  *^  for  and 
in  consideration ''  of  the  purchase  price  paid  in  and  by  the  deed  as 
reformed,  did  ''  give,  grant,  bargain,  sell,  remise,  release  and  quit- 
claim, unto  the  said ''  Samuel  D.  James,  ^'and  to  his  heirs  and  as- 
signs, forever,*'  the  land  in  dispute,  '^  to  have  and  to  hold  the  same 
together  with  all  and  singular  the  appurtenances  and  privileges 
thereunto  belonging,  or  in  anywise  thereunto  appertaining,  and  all 
the  estate,  right,  title,  interest,  and  claim  whatsoever  of  the  said 
party  of  the  first  part,  either  in  law  or  equity,  to  the  only  proper 
use,  benefit  and  behoof  of  the  said  part  of  the  second  part,  his  heirs 
and  assigns  forever."  The  deed  itself,  especially  in  connection  with 
the  circumstances  attending  its  execution,  shows  that  Morris  D.. 
Cutler,  in  possession  and  representing  himself  as  the  owner  of  th0 
land,  bargained  and  sold  the  same  for  the  price  named;  and  in  con- 
sideration therefor  did  give,  grant  and  convey  the  same  to  Samuel 
D.  James,  who  relying  upon  such  representations,  paid  the  pric^ 
and  obtained  such  reformed  conveyance.  These  attending  circum- 
stances may  properly  be  considered  as  showing  the  real  intent  and 
purpose  of  the  instrument.     Taylor  v.  Harrison,  47  Tex.  461. 

The  question  is  not  whether  Samuel  D.  James,  by  virtue  of  his 
deed  so  reformed  and  the  possession  under  it,  got  a  better  title  to 
the  land  than  the  plaintiff  had  by  virtue  of  his  prior  unrecorded 
deed,  but  whether  his  deed  so  reformed,  was  such  as  to  entitle  him 
to  the  protection  given  by  section  2241,  Rev.  Stat.  That  section 
provides,  in  effect,  that  **  every  conveyance  of  real  estate  within  this 
State  *  ♦  ♦  which  shall  not  be  recorded  as  provided  by  law 
shall  be  void  as  against  any  subsequent  purchaser  in  good  faith  and 
for  a  valuable  consideration,  of  the  same  real  estate,  or  any  portion 
thereof,  whose  conveyance  shall  first  be  recorded."  Was  the  deed 
to  Samuel  D.  James  so  reformed  a  '^  conveyance  "  within  the  mean- 
ing of  this  section?  The  statute  declares,  in  effect,  that  ''the  term 
'  conveyance,'  as  used  "  in  that  section,  ''  shall  be  construed  to  em- 
brace every  instrument  in  writing  by  which  any  estate,  or  interest  in 
real  estate,  is  created,  aliened,  mortgaged  or  assigned,  or  by  which 
the  title  to  any  real  estate  may  be  affected  in  law  or  equity,  except 
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wHOSf  leases  tor  a  term  not  exceeding  three  years,  and  executory 
<K)ntract8  for  the  sale  or  purchase  of  land.^  Sec.  2242,  Bey.  Stats. 
The  deed,  so  reformed,  being  an  'Mnstmment  in  writing,"  and 
not  within  any  of  the  exceptions  named,  most  by  the  yery  words  of 
the  section  be  embraced  in  the  term  **  conyeyance,''  as  nsed  in  sec- 
tion 2241.  This  yiew  is  in  harmony  with  preyions  ntterances  of 
this  court,  and  the  decisions  of  other  courts  under  similar  statutes. 
Wynn  v.  Carter,  20  Wis.  107;  ffoyt  y.  Jones,  31  Wis.  396  et  J«eg.; 
Mle  V.  Brawn,  31  Wis.  405;  Hams  y.  Chadbume,  45  Wis.  71-74; 
Oirardin  y.  Lampe,  58  Wis.  267;  Wood  y.  Chopin,  13  N.  Y,  509; 
%.  c,  67  Am.  Dec.  62;  HeizelY.  Barber,  69  N.  Y.  1;  Westirook  y. 
eieason,  79  N.  Y.  30,  31;  Brown  y.  Banner  Coal  Co.,  97  lU.  214; 
Shotwett  y.  Harrison,  22  Mich.  410;  Ibx  y.  Hall,  74  Mo.  915;  s. 
<?.,  41  Am.  Bep.  816;  Bradbury  y.  Davis,  5  Colo.  265;  fVey  y. 
Clifford,  44  Cal.  335;  Graff  y.  Middleton,  43  Cal.  341. 

Thus  it  appears  that  Samuel  D.  James  purchased  subsequently 
to  the  plaintiff,  and  for  a  yaluable  consideration  paid  at  the  time, 
«nd  that  his  deed,  as  reformed  by  the  judgment,  constituted  acon- 
yeyance  which  was  duly  recorded  prior  to  the  time  when  the  plain- 
tiff's deed  was  recorded,  within  the  meaning  of  section  2241.  It 
iblso  appears  that  the  conyeyance  to  the  plaintiff  was  not  recorded 
until  after  such  completed  conyeyance  to  Samuel  D.  James  was 
recorded.  From  these  things  it  necessarily  follows  that  the  con- 
yeyance to  the  plaintiff  must  be  regarded,  under  the  section  of  the 
statute  cited,  as  yoid  against  Samuel  D.  James,  provided  it  appears 
from  the  record  that  he  was  a  **  purchaser  in  good  faith,''  within 
the  meaning  of  that  section.  If  Samuel  D.  James  so  purchased, 
without  any  knowledge  of  the  plaintiff's  unrecorded  deed,  or  any 
information  sufficient  to  put  him  upon  inquiry,  then  in  yiew  of  the 
other  existing  conditions  mentioned,  he  was  such  **  purchaser  in 
good  faith  "  within  the  meaning  of  that  section.  Mueller  y.  Brig- 
ham,  53  Wis.  176;  Fallass  y.  Pierce,  30  Wis.  468.  True  there  is  no 
direct  evidence  that  Samuel  D.  James  did  not  know  nor  have  in- 
formation of  the  existence  of  the  plaintiff's  unrecorded  deed,  but 
all  inferences  from  the  facts  and  circumstances  in  proof  are  in  that 
direction  and  none  in  the  opposite  direction.  These  things  being 
so,  we  think  the  burden  of  proving  such  knowledge  or  information 
was  upon  the  plaintiff,  if  he  had  any  reason  to  believe  it  existed. 
That  such  burden  was  on  the  plaintiff,  under  the  facts  and  circum- 
stances disclosed  in  the  record,  seems  to  be  sanctioned  by  the  an- 
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ihorities.     Lampe  v.  Kennedy ^  56  Wis.  254;  Shotwell  v.  ffarriwm, 
22  Mich.  411;  WoodY.  Chopin,  13  N.  Y.  528;  8.  c,  67  Am.  Dec.  5'.>. 

Finding  no  error  in  the  record,  the  judgment  of  the  Circuit 
Ooort  18  affirmed. 

Bt  thb  0ou]ii!.«-Jadgm6nt  afBrmed. 

JudgmmU  affirmed. 


80LTBB8OK  T.  Pktbbsox. 

(jHWIa.]».) 
to  oaQ  m  nmn  m  **  swine  "  in  writing,  is  Ubelloas. 

LIBBLk     The  opinion  states  the  case.     The  plaintiff  had  foAf^ 
ment  below. 

Brawn  S  (/(hnnar,  and  A,  K.  DeUmey^  for  appeDaal 
H.  JT.  BfUterfieldf  for  respondent. 

Obtok,  J.  The  apjtellant,  the  defendant  in  the  Oirouit  Oourt, 
interposed  a  general  demurrer  to  the  complaint,  which  was  oyer- 
ruled.  The  only  question  on  this  appeal  is  whether  the  alleged 
publication  is  libellons.  The  main  facts  stated  in  the  complaint 
are  as  follows:  The  libellous  article  was  published  by  the  defend- 
4mt  of  and  concerning  the  plaintiff  in  the  Oconomowoc  Local,  a 
paper  published  in  Waukesha  county,  and  in  circulation  in  the 
county  of  Dodge,  where  the  plaintiff  resided,  and  which  was  read 
And  understood  by  many  persons,  and  tended  to  expose  the  plain- 
tiff to  public  ridicule,  and  did  so  expose  him,  and  it  was  published 
by  the  defendant  for  the  purpose  of  exposing  him  to  public  hatred, 
contempt,  and  ridicule.  The  main  charges  in  said  publication  are 
as  follows:  The  plaintiff  is  spoken  of  as  the  '^  king  of  the  Nor- 
wegians, a  character  so  mystical  and  eccentric  that  every  one  would 
be  interested  to  hear  from  him.''  **  He  takes  us  back  to  the  time 
when  the  star  of  human  progress  was  just  rising  aboTe  the  dark 
horizon  of  human  ignorance;  when  the  king  of  Babylon  was  changed 
into  an  ox  and  lived  on  grass."  "  But  let  us  doubt  such  things  no 
longer,  when  I  tell  you  that  at  the  present  time  this  great  king,  in 
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whose  Yeins  courses  the  blood  of  the  ancient  viking,  has  turned 
into  an  enormous  swine,  which  lives  on  lame  horses/'  etc.  "He 
still  retains  the  faculty  of  speech.''  ''Oreat  sympathy  is  felt  for 
him  by  Norwegians  all  over  the  world,  who  keep  sending  him  lame 
horses.  Doctors  say  there  is  no  hope  for  his  recovery,  and  he  will 
probf^bly  remain  i^  swine  the  rest  of  his  days.'' 

The  plaintiff  is  here  ironically  spoken  of  as  a  king  and  a  descend- 
ant of  kings,  as  if  he  had  assumed  such  a  high  character  among  his 
countrymen,  and  he  is  compared  to  the  king  of  Babylon,  who  fell 
so  low  as  to  eat  grass  in  the  fields,  and  he  is  said  to  have  turned 
into  an  enormous  8wine>  living  upon  the  carrion  of  lame  horses,  as 
the  public  not  cognizant  of  the  particular  meaning  intended  by  the 
allusion  to  ''lame  horses"  may  well  understand,  and  he  barely 
retains  the  faculty  of  speech,  and  there  is  no  hope  of  his  recovery, 
and  he  will  probably  always  remain  a  swine.  Is  not  this  the  most 
oflfonsive  kind-  of  ridicule  and  most  intensely  contemptuous^  and 
does  it  not  tend,  and  was  it  not  intended,  to  bring  the  plaintiff  into 
ridicule  and  contempt,  and  to  injure  his  standing  and  reputation 
as  a  citizen?  How  could  a  liian  be  lower,  meaner,  or  more  filthy 
than  to  have  the  character,  habits,  and  ways  of  a  swine.  Of  course 
no  one  would  understand  that  the  defendant  intended  to  charge 
the  plaintiff  with  being  veritably  a  hog.  The  plaintiff  is  compared 
with  this  low  and  filthy  animal  to  indicate  that  he  has  fallen  to  the 
very  lowest  degree  of  human  degradation,  morally,  intellectually, 
and  physically.  It  was  supposed  that  the  prodi^  had  fallen  to 
the  very  lowest  condition  when  he  became  the  associate  of  swine, 
and  lived  upon  the  same  food.  ''  Words  which  hold  the  plaintiff 
up  to  contempt,  hatred,  scorn,  or  ridicule  "  are  libellous.  Odgers 
Lib.  21. 

This  is  the  common  definition  of  libel.  Is  it  difficult  to  see  that 
these  words  fall  within  this  definition?  Words  of  comparison  may 
be  as  libellous  as  those  importing  a  direct  charge;  such  as,  *'  he  is 
thought  no  more  of  than  a  horse-thief  and  a  counterfeiter."  yel- 
son  V.  Musgrave,  10  Mo.  648.  **  A  frozen  snake."  ffoare  v.  Silver- 
lock,  12  Q.  B.  624.  ''  An  itchy  old  toad."  Villers  v.  MomUy,  % 
Wils.  403.  "  He  is  a  black  sheep."  McGregor  v.  Gregory.  11 
Mees.  &  W  287.  "  Likening  persons  to  certain  animals,"  such  as 
imputing  to  a  person  their  qualities,  may  be  libellous.  Folk.  Stark. 
Sland.  105.  The  learned  counsel  of  the  appellant  claims  that  the 
language  used  in  this  publication  is  equivocal  or  ambiguous.     If 
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iheee  wordfl  mean  any  thing,  they  mean  to  attribute  to  the  plain- 
tiff the  meanest  of  character  and  conduct.  They  certainly  have 
not  two  meanings,  one  of  which  may  be  innocent  and  the  other  libel- 
lous. They  are  not  ambiguous.  It  is  further  claimed  that  the 
words  are  not  libellous  because  their  allusions  to  certain  transac- 
tions, which  give  to  them  a  particular  meaning,  are  not  understood 
or  explained  by  innuendo,  and  hence  they  have  a  doubtful  mean- 
ing, and  it  is  said  in  the  brief  of  the  learned  counsel  for  the  appel- 
lant, by  way  of  illustration:  ''A  man  may  be  called  a  swine 
because  he  is  gluttonous,  or  because  he  is  grasping  or  self-seeking, 
and  the  court  cannot  say  in  which  of  these  senses  the  word  is  here 
used."  If  this  word  may  be  understood  to  impute  either  or  both 
of  these  base  qualities  to  the  plaintiff  it  is  sufficient. 

Comparing  the  plaintiff's  present  character  and  condition,  with 
that  of  a  swine,  the  publication  does  not  limit  the  imputation  to  any 
particular  quality  of  that  animal,  and  therefore  the  public  may  well 
understand  that  it  was  intended  to  impute  to  him  all  of  the  offensive 
qualities  of  a  hog,  and  certainly  the  article  was  not  intended  fo  give 
the  plaintiff  the  credit  of  having  any  of  the  good  qualities  of  that 
animal,  if  it  has  any.  The  obvious  meaning  of  the  publication  is 
well  expressed  by  the  learned  counsel  in  his  brief,  even  at  a  close 
risk  of  a  repetition  of  the  libel,  when  he  says:  *'  It  seems  most 
likely  therefore  that  the  libellous  charge  which  rankled  and  festered 
in  the  plaintiff's  breast  for  the  nine  long  weary  months  between 
the  publication  of  this  alleged  libel  and  the  commencement  of 
this  action  was  that  he,  the  king  of  the  Norwegians,  who  had  so 
long  enjoyed  the  confidence  and  esteem  of  the  community,  had 
become  a  swine,  or  to  put  it  as  it  is  more  commonly  and  vigorously 
put,  a  hog,"  t.  «.,  like  a  hog,  as  f ar  tis  a  man  can  possess  the  offen- 
sive characteristics  of  a  hog.  A  precise  precedent  of  this  libel  may 
not  be  found  in  the  books,  but  it  clearly  falls  within  the  rule  of  all 
cases  in  which  the  libel  contained  a  gross  imputation  upon  the 
character  and  conduct  of  the  plaintiff,  tending  to  bring  him  into 
ridicule  and  contempt,  and  the  citation  of  the  thousands  of  quite 
similar  cases  is  unnecessary.  The  sum  of  all  of  them  is  'Hhat 
language  in  writing  (concerning  an  individual  as  such)  is  actionable 
per  se^  which  denies  to  a  man  the  possession  of  some  such  worthy 
quality  as  every  man  is  a  priori  to  be  taken  to  possess,  or  whieli 
tends  to  bring  a  party  into  public  hatred  or  disgrace,  or  to  degrade 
him  in  society,  or  to  expose  him  to  hatred,  contempt,  or  ridicule. 
Vol.  LIV  —  77 
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or  which  reflects  upoa  his  character  or  imports  something  disgrace- 
ful to  him,  or  throws  contumely  on  him,  or  contumely  and  odium 
or  tends  to  yilify  him  or  injure  his  character,  or  diminish  his  repu- 
tation, or  which  is  injurious  to  his  character,  or  social  character, 
or  shows  him  to  bo  immoral  or  ridiculous,  or  imputes  to  him  a 
degradation  of  character,"  etc.     Townsh.  Sland.  &  Lib.,  §  176. 

It  is  too  clear  for  further  argument  that  this  case  falls  &r  within 
these  rules.     The  demurrer  was  properly  overruled. 

By  thb  Ooubt.  —  The  order  of  the  Circuit  Court  is  affirmed,  and 
the  cause  xemanded  for  farther  proceedings  according  to  law. 


Wood  v.  Bothtov; 

(HWIi.  »6.) 

Where  one  sold  and  another  bought  a  diamond  worth  $700  for  one  dollar,  ^« 
stone  being  open  to  the  inspection  of  both»  both  being  ignormnt  of  itsretl 
▼alae,  and  supposing  the  price  a  fair  one,  the  sale  cannot  be  rescinded.  (8m 
TUfte,p,  614.) 

ACTION  to  recoTer  a  diamond.     The  opinion  states  the  case. 
The  defendant  had  judgment  below. 

Johnson,  BMbrock  S  Halsey,  tot  appellant. 
N.  S.  Murphey^  for  respondent. 

Tatlob,  J.  This  action  was  brought  in  the  Oironit  Court  for 
Milwaukee  county  to  recover  the  possession  of  an  uncut  diamond  of 
the  alleged  yalue  of  f  1,000.  The  case  was  tried  in  the  Circuit  Court, 
and  after  hearing  all  the  oTidence  in  the  case,  the  learned  Circuit 
judge  directed  the  jury  to  find  a  verdict  for  the  defendants.  The 
plaintifF  excepted  to  such  instruction,  and  after  a  verdict  was  ren- 
dered for  the  defendants,  moved  for  a  new  trial  upon  the  minutes 
of  the  judge.  The  motion  was  denied,  and  the  plaintiff  duly  ex- 
cepted, and  after  judgment  was  entered  in  favor  of  the  defendants, 
appealed  to  this  court. 

The  defendants  are  partners  in  the  jewelry  business.  On  the  trial 
it  appeared  that  on  and  before  the  28th  of  December,  1883,  the 
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plaintiff  was  the  owner  of  and  in  the  poBsession  of  a  small  stone  of 
the  nature  and  Talae  of  which  she  was  ignorant;  that  on  that  day 
she  sold  it  to  one  of  the  defendants  for  the  snm  of  one  dollar.  Af- 
terward it  was  ascertained  that  the  stone  was  a  rough  diamond,  and 
of  the  value  of  about  $700.  After  learning  .this  fact  the  plaintiff 
tendered  the  defendants  the  one  dollar,  and  ten  cents  as  interest, 
and  demanded  a  return  of  the  stone  to  her.  The  defendants  re- 
fused to  deliver  it,  and  therefore  she  commenced  this  action. 

The  plaintiff  testified  to  the  circumstances  attending  the  sale  of 
the  stone  to  Mr.  Samuel  B.  Boynton,  as  follows:  ''  The  first  time 
Boynton  saw  that  stone  he  was  talking  about  buying  the  topaz,  or 
whatever  it  is  in  September  or  October.  I  went  into  his  store  to 
get  a  little  pin  mended,  and  I  had  it  in  a  small  box, —  the  pin, — a 
small  ear-ring;  *  *  *  this  stone,  and  a  broken  sleeve-button 
were  in  the  box.  Mr.  Boynton  turned  to  give  me  a  check  for  my 
pin.  I  thought  I  would  ask  him  what  the  stone  was,  and  I  took  it 
out  of  the  box  and  asked  him  to  please  tell  me  what  that  was.  He 
took  it  in  his  hand  and  seemed  some  time  looking  at  it.  I  told 
him  I  had  been  told  it  was  a  topaz,  and  he  said  it  might  be.  He 
says,  'I  would  buy  this;  would  you  sell  it?'  I  told  him  I  did  not 
know  but  what  I  would.  What  would  it  be  worth?  And  he  said 
he  did  not  know;  he  would  give  me  a  dollar  and  keep  it  as  a  speci- 
men, and  I  told  him  I  would  not  sell  it;  and  it  was  certainly  pretty 
to  look  at.  He  asked  me  where  I  found  it,  and  I  told  him  in  Eagle. 
He  asked  about  how  far  out,  and  I  said  right  in  the  village,  and  I 
went  out  Afterward,  and  about  the  twenty-eighth  of  December, 
I  needed  money  pretty  badly,  and*  thought  every  dollar  would  help, 
and  I  took  it  back  to  Mr.  Boynton  and  told  him  I  had  brought 
back  the  topaz,  and  he  says,  '  Well,  yes;  what  did  I  offer  you  for 
it? '  and  I  says,  *  one  dollar;  *  and  he  stepped  to  the  change  drawer 
and  gave  me  the  dollar,  and  I  went  out." 

In  another  part  of  her  testimony  she  says:  ''  Before  I  sold  the 
stone  I  had  no  knowledge  whatever  that  it  was  a  diamond.  I  told 
him  that  I  had  been  advised  that  it  was  probably  a  topaz,  and  he 
said  probably  it  was.  The  stone  was  about  the  size  of  a  canary 
bird's  egg,  nearly  the  shape  of  an  egg — worn  pointed  at  one  end;  it 
was  nearly  straw  color — a  little  darker."  She  also  testified  that 
before  this  action  was  commenced  she  tendered  the  defendants 
$1.10,  and  demanded  the  return  of  the  stone,  which  they  refused. 
This  is  substantially  all  the  evidence  of  what  took  place  at  and  be- 
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fore  the  sale  to  the  defendants,  as  testified  to  by  the  plaintiff  her- 
self.    She  produced  no  other  witness  on  that  point 

The  evidence  on  the  part  of  the  defendant  is  not  very  different 
from  the  version  given  by  the  plaintiff,  and  certainly  is  not  more 
6ivorable  to  the  plaintiff.  Mr.  Samuel  B.  Boynton,  the  defendant 
to  whom  the  stone  was  sold,  testified  that  at  the  time  he  bought 
this  stone,  he  had  never  seen  an  uncut  diamond;  had  seen  cat 
diamonds,  but  they  are  quite  different  from  the  uncut  ones ;  ''he 
had  no  idea  this  was  a  diamond,  and  it  never  entered  his  brain  at 
the  time."  Considerable  evidence  was  given  us  to  what  took  place 
after  the  sale  and  purchase,  but  that  evidence  lias  very  little  if  any 
bearing  upon  the  main  point  in  the  case. 

This  evidence  clearly  shows  that  the  plaintiff  sold  the  stone  in 
question  to  the  defendants,  and  delivered  it  to  them  in  December, 
1883,  for  a  consideration  of  one  dollar.  The  title  to  the  stone 
passed  by  the  sale  and  delivery  to  the  defendants.  How  has  that 
title  been  divested  and  again  vested  in  the  plaintiff?  The  conten- 
tion of  the  learned  counsel  for  the  appellant  is  that  the  title  became 
vested  in  the  plaintiff  by  the  tender  to  the  Boyntons  of  the  par- 
chase  money,  with  interest,  and  a  demand  of  a  return  of  the  stone 
to  her.  Unless  such  tender  and  demand  revested  the  title  in  the 
appellant,  she  cannot  maintain  her  action. 

The  only  question  in  the  case  is  whether  there  was  any  thing  in 
the  sale  which  entitled  the  vendor  (the  appellant)  to  rescind  the 
sale  and  so  revest  the  title  in  her.  The  only  reasons  we  know  of 
for  rescinding  a  sale  and  revesting  the  title  in  the  vendor  so  that 
he  may  maintain  an  action  at  law  'for  the  recovery  of  the  possession 
against  his- vendee  are  (1)  that  the  vendee  was  guilty  of  some  fraud 
in  procuring  a  sale  to  be  made  to  him;  (2)  that  there  was  a  mistake 
made  by  the  vendor  in  delivering  an  article  which  was  not  the  arti- 
cle sold — a  mistake  in  fact  as  to  the  identity  of  the  thing  sold  with 
the  thing  delivered  upon  the  sale.  This  last  is  not  in  reality  a 
rescission  of  the  sale  made,  as  the  thing  delivered  was  not  the 
thing  sold,  and  no  title  ever  passed  to  the  vendee  by  such  delivery. 

In  this  case,  upon  the  plaintiff's  own  evidence,  there  can  be  no 
just  ground  for  alleging  that  she  was  induced  to  make  the  sale  she 
did  by  any  fraud  or  unfair  dealings  on  the  part  of  Mr.  Boynton. 
Both  were  entirely  ignorant  at  the  time  of  the  character  of  the 
stone  and  of  its  intrinsic  value.  Mr.  Boynton  was  not  an  expert 
in  uncut  diamonds,  and  had  made  no  examination  of  the  stcme. 
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except  to  take  it  in  his  hand  and  look  at  it  before  he  made  the 
oflFer  of  one  dollar,  vfhich  was  refused  at  the  time,  and  afterward 
accepted  without  any  comment  or  further  examination  made  by 
Mr.  Boynton.  The  appellant  had  the  stone  in  her  possession  for  a 
long  time,  and  it  appears  from  her  own  statement  that  she  had 
made  some  inquiry  as  to  its  nature  and  qualities.  If  she  chose  to 
sell  it  without  further  investigation  as  to  its  intrinsic  value  to  a 
person  who  was  guilty  of  no  fraud  or  unfairness  which  induced  her 
to  sell  it  for  a  small  sum,  she  cannot  repudiate  the  sale  because  it 
is  afterward  ascertained  that  she  made  a  bad  bargain.  Kentiedy 
y.  Fanofna,  eic.,  Mail  Co.^  L.  B.,  2  Q.  B.  580. 

There  is  no  pretense  of  any  mistake  as  to  the  identity  of  the 
thing  sold.  It  was  produced  by  the  plaintiff  and  exhibited  to  the 
vendee  before  the  sale  was  made,  and  the  thing  sold  was  delivered 
to  the  vendee  when  the  purchase  price  was  paid.  Kennedy  v. 
Panama,  eic,  Mail  Co.,  L.  R.,  2  Q.  B.  587;  Street  v.  Blay,  2  B.  4 
Ad.  456;  Oomperfz  v.  Bartlett,  2  EL  &  BL  849;  Gurney  v.  Womers- 
ley,  A  EL  &  Bl.  133;  Ship's  case,  2  De  O.,  J.  &  S.  544. ,  Suppose 
the  appellant  had  produced  the  stone,  and  said  she  had  been  told 
that  it  was  a  diamond,  and  she  believed  it  was,  but  had  no  knowl- 
edge herself  as  to  its  character  or  value,  and  Mr.  Boynton  had 
given  her  $500  for  it,  could  he  have  rescinded  the  sale  if  it  had 
turned  out  to  be  a  topaz  or  any  other  stone  of  very  small  value? 
Could  Mr.  Boynton  have  rescinded  the  sale  on  the  ground  of  mis- 
take? Clearly  not,  nor  could  he  rescind  it  on  the  ground  that 
there  had  been  a  breach  of  warranty,  because  there  was  no  war- 
ranty nor  could  he  rescind  it  on  the  ground  of  fraud,  unless  he 
could  show  that  she  falsely  declared  that  she  had  been  told  it  was 
a  diamond,  or  if  she  had  been  so  told  still  she  knew  it  was  not  a 
diamond.     See  Street  v.  Blay,  supra. 

It  is  urged,  with  a  good  deal  of  earnestness,  on  the  part  of  the 
counsel  for  the  appellant,  that  because  it  has  turned  out  that  the 
stone  was  immensely  more  valuable  than  the  parties  at  the  time  of 
the  sale  supposed  it  was,  such  fact  alone  is  a  ground  for  the  rescis- 
sion of  the  sale,  and  that  fact  was  evidence  of  fraud  on  the  part  of 
the  vendee.  Whether  inadequacy  of  price  is  to  be  received  as  evi- 
dence of  fraud,  even  in  a  suit  in  equity  to  avoid  a  sale,  depends 
upon  the  facts  known  to  the  parties  at  the  time  the  sale  is  made. 

When  this  sale  was  made  the  value  of  the  thing  sold  was  open  to 
the  investigation  of  both  parties,  neither  knew  its  intrinsic  value. 
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and  so  far  as  the  evidence  in  this  case  shows,  both  supposed  that 
the  price  paid  was  adequate.  How  can  fraud  be  predicated  upon 
such  a  sale,  eren  though  af ter-inyestigation  showed  that  the  intrin- 
sic value  of  the  thing  sold  was  hundreds  of  times  greater  than  the 
price  paid?  It  certainly  shows  no  such  fraud  as  would  authorize 
the  vendor  to  rescind  the  contract  and  bring  an  action  at  law  to 
recover  the  possession  of  the  thing  sold.  Whether  that  fact  would 
have  any  influence  in  an  action  in  equity  to  avoid  the  sale  we  need 
not  consider.  See  SteUheimer  v.  KiUip,  75  N.  Y.  287;  Btting  v. 
Bank  of  U.  5.,  11  Wheat.  69. 

We  can  find  nothing  in  the  evidence  from  which  it  could  be 
justly  inferred  that  Mr.  Boynton,  at  the  time  he  offered  the  plain- 
tiff one  dollar  for  the  stone,  had  any  knowledge  of  the  real  value 
of  the  stone,  or  that  he  entertained  even  a  belief  that  the  stone  wag 
a  diamond.  It  cannot  therefore  be  said  that  there  was  a  sup- 
pression of  knowledge  on  the  part  of  the  defendant  as  to  the  value 
of  the  stone  which  a  court  of  equity  might  seize  upon  to  avoid  the 
sale.  The  following  cases  show  that  in  the  absence  of  fraud  or 
warranty  the  value  of  the  property  sold,  as  compared  with  the 
price  paid,  is  no  ground  for  a  rescission  of  a  sale.  WhecU  v.  Oo«8, 
31  Md.  99;  s.  c,  1  Am.  Bep.  28;  Lambert  v.  Heath,  15  Mees.  &  W. 
487;  Bryant  v.  Pember,  45  Vt.  487;  Kuelkamp  v.  Ridding,  31  Wis. 
503,  511. 

However  unfortunate  the  plaintiff  may  have  been  in  selling  this 
valuable  stone  for  a  mere  nominal  sum,  she  has  failed  entirely  to 
make  out  a  case  either  of  fraud  or  mistake  in  the  sale  such  as  will 
entitle  her  to  a  rescission  of  such  sale  so  as  to  recover  the  property 
sold  in  an  action  at  law. 

Bt  thb  Ooubt. — The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed, 

NoTB  BT  THB  Bbpobtbb. —  This  ease  seems  nearly  if  not  quite  unlqae. 
There  is  hudlj  any  thing  directly  in  point  among  the  authorities  cited  by  coan- 
sel  or  the  ooart,  and  we  find  nothing  nearer  than  those  given  below.  We 
speak  of  the  exact  case  of  %  seller  trying  to  rescind  an  executed  sale,  fairly 
made,  on  the  sole  ground  of  inadequacy  of  price. 

In  8ankey*$  Bien.  v.  Firit  NoA,  Bk.,  78  Penn.  St.  4B,  the  cashier  of  a  bank 
bought  bonds  at  par,  both  cashier  and  seller  supposing  that  to  be  their  ma^el 
▼alue,  but  in  fact  they  were  at  m  premium  of  six  per  cent  The  seller  sued 
for  the  premium,  but  no  rocoYery  was  allowed.  "  The  mistake  or  ignonmce 
of  the  parties  in  regard  to  the  premium  was  not  of  the  essence  of  the  contract* 
or  its  procuring  cause." 
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In  BtUier  v.  HaskeU,  4  Dessau.  674,  the  ooart  below  said:  **  It  seems  to  be 
genefallj  agreed  that  mere  inadequacy^  of  price  is  no  ground  for  the  court  to  set 
aside  an  agreement,  although  executory,  if  it  appears  to  have  been  fairly  entered 
into  and  understood,  *  *  *  still  less  is  it  to  be  considered  as  a  ground  for 
rescinding  a  contract  already  executed;  and  for  as  much  as  the  exorbitancy  of 
price  has  not  been  held  sufficient  to  discharge  a  defendant  from  the  performance 
of  his  contract,  by  the  same  parity  of  reasoning  the  complainants  shall  not  be 
relieved  if  they  have  disposed  of  their  property  for  less  than  its  value."  The 
decision  above  was  put  on  the  ground  of  the  complainants  mental  weakness. 

In  (hgaod  v.  PhitnkUn,  2  Johns.  Ch.  23,  Cl^mcellor  Ksnt  sidd:  '*  There  is  no 
ease  where  mere  inadequacy  of  price,  independent  of  other  circumstances,  han 
been  held  sufficient  to  set  aside  a  sale  uifide  between  parties  standing  on  equal 
ground,  and  dealing  with  each  other  without  any  imposition  or  oppression,  * 
*  *  Though  inadequacy  of  price  is  not  a  ground  for  decreeing  an  agreement 
to  be  delivered  up  or  a  sale  rescinded  (unless  its  grossness  amount  to  fraud), 
yet  it  may  be  sufficient  for  the  court  to  refuse  to  force  performance.  It  is  not 
mn  uncommon  case  for  the  court  to  refuse  to  enforce,  for  inadequacy,  and  at 
the  same  time  refuse  to  rescind."  To  the  same  purport  is  CrUMnn  v.  Mark- 
wood^  13  Gratt.  405. 

In  SUtthehner  v.  KOHp,  75  N.  Y.  282,  the  plaintiff  sought  to  set  aside  an  exe- 
cuted purehase  by  himself  of  the  interest  of  his  copartners  in  their  firm  busi- 
ness. The  court  said:  "  Under  the  cireumstances  existing,  it  is  quite  obvi- 
ous that  the  plaintiff  has  made  out  no  case  for  relief.  Courts  of  equity  will 
sometimes  give  relief  in  cases  of  mutual  mistake,  where  there  is  a  failure  of 
the  subject-matter  of  the  sale;  but  the  law  does  not  demand  that  both  parties 
shall  be  upon  the  same  footing  as  to  knowledge  or  information.  It  requires 
that  each  one  should  be  vigilant,  and  should  abstain  from  stating  any  fact  tend- 
ing to  mislead  or  deceive  the  other.  If  the  parties  stand  upon  a  footing  of 
equality  and  no  fraud  is  committed  by  either,  each  must  abide  by  the  contract, 
and  each  is  entitled- to  the  benefit  of  his  own  sagacity.  Pidcock  v.  Bishop,  3  B. 
ft  Cress.  605;  SUing.v.  Bank  of  U,  8.,  11  Wheat.  59,  and  cases  dted.  There 
is  no  pretense  of  fraud  in  this. case.  Each  of  the  parties  had  ample  and  full 
opportunity  and  an  equal  advantage  in  ascertaining  the  actual  state  of  the  ac- 
ooants,  and  no  deceit  was  practiced.  The  plaintiff  had  a  right  to  reject  the 
proposal  made,  and  in  accepting  it,  he  acquired  no  right  to  compel  the  defend- 
ants to  account,  if  it  turned  out  that  he  paid  too  much.  It  is  difficult  to  see  how 
the  object  of  the  plaintifTs  action  could  be  accomplished  by  an  accounting,  or  on 
what  basis  it  can  properly  and  lawfully  be  conducted.  What  relief  can  the 
plaintiff  have?  Clearly  the  defendants  could  not  be  compelled  to  pay  back, 
on  the  basis  of  the  plaintiffs  first  statement.  They  expressly  refused  to  sell 
upon  any  such  statement,  proposed  another  and  a  different  one,  which  was  ac- 
cepted, and  equity  could  not  compel  them  now  to  accept  what  they  had  ex- 
pressly rejected  and  refused  to  accede  to.  No  other  theory  is  suggested  upon 
which  the  defendants  can  be  made  liable:  and  none  exists  either  at  law  or  in 
equity.  In  view  of  the  facts,  it  is  not  apparent  upon  what  equitable  principle 
the  plaintiff  is  entitled  to  relief;  and  if  he  ignorantly  or  negligently  made  a 
"b^  bargain  the  law  furnishes  no  remedy." 
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OXLZBNUSUOHTKK  V.  NiBMBTBB. 

(ei  Wis.  816.) 

jnUm  imprimmmerU-^vcid  warrant. 

In  an  aotlan  for  false  impriaonment,  a  warrant  void  on  its  face  la  no  defame  to 

one  on  whose  complaint  the  warrant  was  iasned. 

ACTION   of  false  imprisonment    The  opinion  states  the  case. 
The  defendant  had  judgment  below. 

/.  (7.  McKeniiey  A  J.  J,  Sution,  for  appellant. 
Geo.  W,  SCephetis  A  P.  O.  iStroud,  for  respondent. 

Cassoda \%  J.  The  attempt  was  made,  as  it  is  claimed,  to  jffose- 
cate  the  plaintiff  for  the  violation  of  section  4398,  R  S.  It  is  not 
claimed  that  the  plea  of  not  guilty  and  adjournment  before  the  jus- 
tice was  any  waiver  of  the  question  of  jurisdiction.  It  clearly  was 
not  within  the  rule  stated  in  Steuer  v.  SicUs,  59  Wis.  AK'Z,  The 
Iciurned  counsel  for  the  defendant  frankly  concedes  tliat  the  com- 
plaint made  by  the  defendant  before  the  justice  charges  no  offense 
whatever,  and  that  the  warrant  issued  thereon,  reciting  the  com- 
plaint, charges  no  offense  whatever;  and' hence  that  the  waniint  is 
absolutely  void  upon  its  face,  especially  within  the  rule  announced 
by  this  court  in  Stevsr  v.  State,  supra.  With  equal  frankness  the 
same  counsel  also  concedes  that  the  evidence  in  the  record  tends  to' 
show  that  the  defendant  maliciously  made  the  complaint,  and  that 
he  received  the  warrant  from  the  justice,  delivered  it  to  his  attorney, 
who  delivered  it  to  the  officer  for  the  purpose  of  having  the  plaiu- 
tiff  arrested  thereon;  and  that  the  plaintiff  was  iirrested  amd  impris- 
oned thereon  for  the  space  of  three  hours.  Tho  counsel  for  tlu: 
defendant  also  concedes  that  had  the  defendant  caused  the  plaintiff 
to  be  arrested  upon  u  void  process  in  a  civil  action,  then  he  would 
have  been  liable  therefor  in  an  action  for  false  imprisonment,  as 
this  clearly  is,  oven  thougli  lie  acted  in  good  faith.  But  counsel 
ingeniously  contends  that  *'  an  action  for  false  imprisonment  can- 
not be  maintained  against  a  party  who  makes,  or  attempts  to  make, 
u  criminal  complaint  to  a  magistrate,  upon  which  the  magistrate 
causes  an  arrest  by  issuing  his  wai*rant,  whether  the  facts  stated 
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<M>uBtitute  an  offense  or  not."    In  support  of  this  contention  be 
cites  several  (iathorities,  English  and  American. 

A  caref nl  reading  of  these  cases  discloses  the  fact  that  they  are 
«11  distinguishable.  In  Beaiy  t.  Perkins,  6  Wend.  382,  both  the 
warrant  and  the  complaint  upon  which  it  was  issued  seem  to  have 
charged  an  offense,  and  of  course  it  was  held  thfit  the  party  mak- 
ing the  complaint  was  not  liable  in  trespass.  In  Stewart  t.  Hawley, 
m  Wend.  552,  the  constable  who  made  the  arrest  was  the  party 
who  made  the  complaint  to  the  justice,  and  it  was  held  that  an 
action  of  trespass  or  false  imprisonment  could  not  be  maintained 
against  him  or  the  justice,  and  this  was  put  on  the  ground  that  the 
recitals  in  the  complaint  and  warrant  presented  ^'  a  case  within  the 
jurisdiction  of  the  justice,  and  which  called  for  the  exercise  of  his 
judicial  functions,  and  if  so  though  they  may  have  erred,  he  is  not 
liable. **  Page  556.  Chief  Justice  Nelson  said:  '^  I  cannot  agree 
with  the  plaintiff  that  the  facts  are  so  barren  as  not  to  lay  the  foun- 
dation for  jurisdiction,  or  that  the  decision  was  so  gross  as  to  afford 
'evidence  per  se  of  the  influence  of  bod  motives. "  In  Van  Latham  v. 
Libbtff  38  Barb.  345,  the  opinion  of  the  court  expressly  states  that 
**  the  only  connection  of  the  defendants  with  the  arrest  or  deten- 
tion of  the  plaintiff  *  *  *  is  that  they  stated  their  case  to  the 
magistrate,  charging  the  plaintiff  with  a  misdemeanor  upon  the 
facts  which  they  swore  to,  and  asked  for  his  arrest;^'  and  for  that 
Tcason  it  was  held  that  they  were  not  liable  for  false  imprisonment. 
SevenJ  of  the  other  cases  relied  upon  by  counsel  are  to  the  same 
effect,  as  in  Murphy  y.  Walters,  34  Mich.  180;  Orinham  v.  WiHey,  4 
Hurl,  ft  N.  496;  Barber  t.  Rollinson,  1  Cromp.  ft  M.  330;  Carratt  v. 
Morley,  1  Q.  B.  18;  Wesf  v.  Smallwaod,  3  Mees.  ft  W.  418.  The  true 
distinction  is  sharply  made  in  the  last  two  cases  cited.  In  West  v. 
Smallwood  the  warrant  of  arrest  was  without  jurisdiction,  and  it  held 
nliat  a  parfcy  merely  making  a  complaint  before  a  magistrate  on  a 
subject  over  which  he  has  general  jurisdiction  is  not  liable  to  false 
imprisonment;  but  it  was  held  that  the  fact  that  the  complainant 
.accompanied  the  constable  charged  with  the  execution  of  the  war- 
rant **  was  evidence  to  go  to  the  jury  of  a  participation  in  the  arrest. " 
InCarratt  v.  Morley  the  former  was  arrested  on  a  warrant  issued  on 
a  judgment  by  default,  in  a  civil  action  in  favor  of  the  latter,  but 
Morley  in  no  way  partici|)ated  in  making  the  arrest.  Carratt  then 
brought  an  action  of  trespass  for  false  imprisonment  against  Morley, 
Che  six  commissioners  who  ordered  the  warrant  to  be  issued  bj 
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their  clerk,  and  the  officer  making  the  arrest.  The  commissioDerv 
were  without  jurisdiction.  Lord  Abinoer  thought  that  Morley 
was  ''not  liable,  inasmuch  as  he  had  only  stated  his  case  to  the 
commissioners,  who  proceeded  to  adjudge  upon  it,"  but  was  in 
doubt  as  to  the  commissioners  and  the  officer,  and  *'  leare  was  there- 
fore reserved  to  move  for  a  nonsuit  generally,  and  on  the  other 
hand  for  a  verdict  against  all  the  defendants  except "  Morley.  Tha 
Court  of  Queen's  Bench,  per  Lord  Denman,  C.  J.,  held  that  they 
were  all  liable  except  Morley. 

Such  are  the  authorities  upon  which  we  are  asked  to  sustain  the 
nonsuit.  It  will  be  observed  that  none  of  the  cases  cited  go  to  the 
extent  of  holding  that  a  warrant  void  upon  its  face  is  a  defense  in 
an  action  of  false  Imprisonment  for  one  wlio  participated  in  making 
the  arrest  On  the  contrary,  two  of  the  cases  squarely  hold  that 
such  void  warrant  is  no  protection  to  such  a  person  in  such  an  ac- 
tion. Had  the  defendant  done  nothing  more  than  to  nave  sworn 
to  the  complaint  before  the  justice,  he  would  not  under  these  an- 
thorities  have  been  liable  In  this,  action.  But  here  there  is  some 
evidence  tending  to  prove  that  after  the  warrant  was  issued  the 
defendant  did  not  participate  in  making  the  arrest.  The  distinc- 
tion between  false  imprisonment  and  malicious  prosecution  was  indi*^ 
cated  in  Murphy  v.  Martin,  58  Wis.  279.  In  that  case  it  wai 
held  that  the  fact  that  the  warrant  upon  which  the  arrest  was  made 
was  void  on  its  face  was  not  available  to  the  plfdntifl  in  an  actioo 
for  malicious  prosecution,  but  only  in  an  action  for  false  imprison- 
ment. If  the  imprisonment  is  under  legal  process,  but  the  action 
has  been  commenced  and  carried  on  maliciously  aud  without  prob- 
able cause,  it  is  malicious  prosecution.  Murphy  v.  Martin.  5S 
Wis.  279;  Elsee  v.  Smith,  2  Ghit.  304,  Nebmzahl  v.  Toitnuend, 
10  Daly,  236;  Brawn  v.  Chadsey,  39  Barb.  260-263.  In  such  an 
action  the  imprisonment  cannot  be  false,  for  it  is  upon  lawful  pro- 
cess, and  hence  by  lawful  authority.  False  imprisonment,  on  the 
other  hand,  is  a  trespass  committed  against  a  person  by  unlawfully 
arresting  and  imprisoning  him  without  any  legal  authority.  lb.; 
2  Add.  Torts,  798;  Burden  v.  AUaway,  II  Mod.  180;  Bums 
V.  Erbm,  40  N.  Y.  463;  Loch  v.  Ashton,  12  Q.  B.  871.  Thus 
the  arrest  of  the  right  person  by  the  wrong  name,  through  a  mis- 
nomer in  the  process,  without  an  allegation  that  the  true  name  is 
unknown,  is  false  imprisonment.  Hoye  v.  Bu^h,  1  Man.  &  O.  775; 
Scheer  v.  Keown,  29  Wis.  586.     Where  in  an  action  for  false  im- 
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prisoment  the  arrest  and  detention  is  admitted^  and  the  only  justi- 
fication relied  upon  by  a  defendant  having  participated  therein  is 
that  such  arrest  and  detention  were  under  a  warrant  issued  by  a 
magistrate,  it  must  appear,  in  order  to  be  arailable,  that  such  war- 
rant was  valid  upon  its  face.  West  v.  Smattwood,  3  Mees.  &  W. 
418;  CarraU  v.  Morley,  1  Q.  B.  18;  Orumon  v.  Raymond^  1  Conn* 
40;  s.  0.,  6  Ahl  Dea  200;  Poulky,  Slocum,  8  Blackt  421;  Vaughn 
V.  Congdan,  56  Vt  111;  Hoye  v.  Bush,  1  Man.  &  O.  775;  Blyth  v. 
Tompkins,  2  Abb.  Pr.  468;  Flacky  Harrington,  12  Am.  Dec.  170; 
Oold  V.  BisseB,  1  Wend.  210;  s.  o.,  19  Am.  Dec.  480;  Floyd  v. 
Siais,  54  Am.  Dec.  250 ;  Mitehsll  v.  State,  54  Am.  Dec.  253,  and 
notes  to  the  cases;  Smith  v.  Shaw,  12  Johns.  257;  Miller  y.  Adams, 
52  N.  Y.  409;  Abbott  v.  Booth,  51  Barb.  546;  Harwood  v.  Siphers, 
70  Me.  464;  GoHon  v.  FrizzeU,  20  HI.  291;  Shddon  v.  Hill,  33 
Mich.  171;  Oreen  v.  Elgie,  5  Q.  B.  99.  There  must  not  only  be  a 
juriisdiction  of  the  subject-matter,  but  also  a  jurisdiction  of  the 
process.  Orumon  v.  Raymond,  supra;  Vaughn  v.  Congdon,  supra. 
A  warrant  absolutely  void  upon  its  face,  as  the  one  before  us  is  con- 
ceded to  be,  is  necessarily  a  nullity, — mere  waste  paper — ^and  hence 
in  an  action  of  false  imprisonment  can  afford  no  protection  to  one 
participating  in  making  an  arrest  under  it. 

The  evidence  tending  to  show  that  the  defendant  participated  in 
making  the  arrest  after  the  warrant  was  issued  is  weak,  but  we 
think  it  was  sufficient  to  take  the  case  to  the  juiy. 

Bt  the  Coubt. — The  judgment  of  the  Circuit  Court  is  reversed, 
and  the  cause  is  remanded  for  a  new  trial. 

Judgment  rsv&rsed. 


OiLL  V.  BElTJAlinr. 
<64  wis.  381) 

Altf— «if000MJM  deUveriei -~- smfsral  ecnirtut^ 

G.  agnsed  to  sell  to  B.  1,000  oords  of  wood  "  to  be  delivered  from  G/s  pier  in 
[in  Michigan]  over  the  rail  of  the  veflsel  •  •  •  and  to  be  delivered  from 
time  to  time  to  B.'s  vessel  as  wanted  daring  the  season  of  navigation:  said 
wood  to  be  piled  as  taken  trom  vessel,  and  to  be  measured  and  paid  for  when 
l^led  ^m  B.'8  dock  in  Milwaukee."  One  cargo  of  the  wood  was  thus  de- 
livered on  the  vessel,  and  lost  with  the  veaseL    MM,  that  the  contract  as  to 
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snch  caigo  became  an  exeeated  sale,  and  the  title  vested  at  onoe  in  K.  and 
the  piling  and  measoxement  having  been  rendered  Impoeaible,  either  by  B.'s 
fault  or  by  the  act  of  GKmI,  B.  was  liable  for  the  cargo.    {See  note,  p,  624.) 

ACTION  for  price  of  wood  sold.     The  head-note  states  the  case. 
The  plaintiff  had -judgment  below. 

'    Marhham  dk  Nayes^  for  appellant. 

/.  E.  Wildish,  for  respondents. 

Gassoday,  J.  The  facts  are  undisputed.  Does  the  law  put  the 
loss  of  the  155  cords  of  wood  upon  the  plaintifb  or  the  defendant? 
The  contract  when  made  was  executory.  The  plaintiffs  then-by 
agi'eed  to  sell  and  deliver  to  the  defendant  1,000  cords  of  wood.  The 
wood  was  to  be  the  kind  and  quality  named  in  the  contract  No 
particular  1,000  cords  of  wood  was  then  designated  nor  described 
therein.  It  was  all  "  to  be  delivered  from  GilFs  pier  ♦  ♦  ♦ 
over  the  rail  of  the  vessel.'*  It  was  moreover  *'to  be  delivered 
from  time  to  time ''  at  that  place,  *'  as  wanted,  during  the  season 
ef  navigation  of  1884."  The  Bailey  was  chartered  by  the  captain 
of  the  defendant's  vessel,  and  for  the  purpose  of  the  contract  must 
be  regarded  the  same  as  though  it  were  the  property  of  the  defend- 
ant. True,  each  cargo  was  **  to  be  piled  on  the  defendant's  dock  in 
Milwaukee  "  as  taken  from  the  vessel,  and  to  be  measured  and  paid 
for  at  the  price  named  when  so  piled.  This  raises  the  question 
whether,  by  the  terms  of  the  agreement,  the  title  of  each  cargo  be- 
came vested  in  the  defendant  when  delivered  to  and  ^*  over  the 
rail  of  the  defendant's  vessel  at  Gill's  pier  or  remain  vested 
in  the  plaintiffs  while  being  earned  across  the  lake  on  the  de- 
fendant's vessel,  and  until  taken  from  his  vessel  and  piled  on 
his  dock  in  Milwaukee.  If  the  title  to  each  cargo  remained  vested 
in  the  plaintiffs  until  piled  on  the  defendant's  dock  in  Milwaukee^ 
then  did  it  continue  to  be  vested  m  them  until  measured?  and  if 
until  measured,  then  did  it  remain  vested  in  them  until  paid  for? 
The  piling  on  the  dock  was  apparently  to  facilitate  the  measure- 
ment, and  the  measurement  was  apparently  to  ascertain  the  amount 
to  he  paid.  But  can  it  be  that  the  title  of  a  cargo  so  piled  upon 
the  defendant's  dock  and  measured  did  not  become  vested  in  the 
defendant  until  he  had  paid  for  it?  And  if  it  became  vested  in 
him  before  he  paid  for  it,  then  why  not  before  it  waa  measured  or 
piled  on  his  dock  or  taken  from  his  vesseL 
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The  words  "  sell  and  deliver  to  you  ♦  ♦  ♦  from  Gill's  pier, 
*  *  *  over  the  rail  of  the  yessel,"  clearly  designated  that  as  the 
place  of  deliyery.  On  the  delivery  of  any  cargo  being  made  in  that 
way  in  that  place,  the  possession  of  such  cargo  was  manifestly  in- 
tended by  the  contract  to  immediately  pass  entirely  from  and  be- 
yond the  control  of  the  plaintiffs  into  the  absolute  and  exclusive 
possession  and  control  of  the  defendant  The  vessel  upon  which 
such  cargo  was  so  placed  belonged  to  the  defendant,  and  was  con- 
trolled by  his  captain;  or  else  the  vessel  was  chartered  by  his  cap- 
tain for  his  service  in  the  transportation  of  such  cargo,  and  hence 
was,  BO  far  as  the  contract  was  concerned,  his  vessel  for  that  voyage 
for  the  purposes  of  such  transportation.  The  plaintiffs  had  no  con- 
trol over  the  management  of  the  vessel,  nor  the  direction  in  which 
it  should  go,  nor  the  port  at  which  it  should  land.  The  contract, 
though  executory  when  made,  yet  as  it  contemplated  a  delivery 
from  time  to  time,  as  wanted,  in  separate  cargoes,  each  of  which. 
was  to  be  paid  for  as  indicated,  it  Vas  clearly  severable.  ScoH  v. 
Kittanning  Coal  Co.,  89  Penn.  St.  231;  8.  c,  33  Am.  Rep.  753; 
Ooodwm  v.  Merrill  13  Wis.  737;  Sawyer  v.  C.  £  N.  W.  R.  Co.,  22 
Wis.  385.  This  beiiig  so  it  necessarily  follows  that  as  each  cargo 
was  delivered  on  board  the  defendant's  vessel,  the  contract  as  to 
sucli  cargo  became  an  executed  sale,  so  far  as  the  plaintiffs  were 
concerned,  unless  the  mere  fact  that  their  man  was  expected  to  par- 
ticipate in  the  measurement  of  such  cargo  when  piled  on  the  defend* 
ant's  dock  prevented  the  title  to  such  cargo  from  becoming  vested 
in  the  defendant  until  so  measured.  Morrow  v.  Reedy  30  Wis.  81^ 
Morrow y.  Campbell^  30  Wis.  90;  Flelcher  v.  Ingram,  46  Wis.  191; 
Scott  V.  Kittanning  Coal  Co.,  supra. 

Such  being  the  wording  and  effect  of  the  contract,  we  must  hold 
that  each  cargo,  on  being  delivered  '*  over  the  rail  of  the  vessel  "^ 
sent  for  that  purpose  by  the  defendant  or  his  captain,  became  at 
once  the  property  of  the  defendant,  unless  the  stipulation  for  piling 
and  measuring  on  the  defendant's  dock,  before  payment,  prevented 
the  title  from  so  vesting  in  him.  Of  course  the  155  cords,  being 
lost,  was  not  so  piled  on  the  defendant's  dock  in  Milwaukee,  nor  < 
measured;  and  therefore  it  is  claimed  there  is  no  obligation  to  pay. 
The  contract  contemplates  no  such  loss.  It  contains  no  stipulation 
as  to  any  one  taking  the  risks  of  the  perils  of  the  lake.  Without 
such  stipulation,  such  risk  would  necessarily  fall  upon  the  owner 
of  the  cargo  at  the  time  of  loss.     It  will  be  observed  that  the  con- 
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tract  contaiiui  no  stipulation  for  any  inspection  or  sorting  of  the 
wood  on  the  defendant's  dock.  The  wood  was  to  be  taken  from 
the  vessely  piled  and  measured  on  the  dock;  but  it  is  silent  as  to 
who  should  do  the  piling  or  the  measuring.  It  seems  to  be  con- 
ceded that  the  defendant  was  to  do  the  piling.  It  may  be  inferable 
that  the  plaintiff's  man  was  expected  to  witness  or  participate  in 
the  measurement  of  every  cargo>  as  he  did  of  each  that  was  so  piled 
on  the  dock.  Was  such  piling  and  measuring  a  condition  precedent 
to  the  vesting  of  the  title  thereof  in  the  defendant?  Where  the 
manifest  intention  of  tlie  parties  is  to  transfer  the  title,  the  sale 
may  be  complete,  notwithstanding  the  property  is  yet  to  be  meas- 
ured, and  the  amount  of  the  price  yet  to  be  ascertained.  Sewett  v. 
JSalon,  6  Wis.  490;  McConnM  v.  Hughes,  29  Wis.  537;  Morrow  v. 
Campbell  30  Wis.  90;  Fletcher  v.  Ingram,  46  Wis.  191.  So  held 
where  by  the  agreement  the  vendee  was  to  have  the  title  to  saw- 
logs  as  soon  as  the  vendor  deposited  them  in  a  certain  place.  Mor- 
row  V.  Reed,  30  Wis.  81.  These  principles  are  fully  recognized 
and  sanctioned  in  Pihe  v.  Vatighn,  89  Wis.  505,  relied  upon  by 
counsel  for  the  defendant  Thus  In  Dixon  v.  Baldwin,  5  East, 
175,  A.  &  B.«  traders  in  London,  ordered  goods  from  the  defendants 
at  Manchester  to  be  sent  to  M.  &  Go.,  at  Hull,  for  the  purpose  of 
being  afterward  sent  to  the  correspondents  of  A.  &  B.,  at  Ham- 
burg, and  the  defendants  sent  the  goods  to  M.  &  Go.  at  Hull  to  be 
shipped  by  them  to  Hamburg,  as  usual,  pursuant  to  the  order;  and 
it  was  held,  as  between  the  buyer  and  seller,  the  right  of  the  de- 
fendants to  stop  as  in  iransitu  was  at  an  end  when  the  goods  came 
to  the  possession  of  M.  &  Go.  at  Hull;  for  they  were  for  this  pur- 
pose the  appointed  agents  of  the  vendees,  and  received  orders  from 
them  as  to  the  ulterior  destination  of  the  goods;  and  the  goods, 
after  their  arrival  at  Hull,  were  to  receive  a  new  direction  from  the 
vendees.  To  the  same  effect,  Kendal  v.  Stevens,  11  Q.  B.  Div.  356; 
Ex  parte  Miles,  15  Q.  B.  Div.  39. 

We  must  hold  that  the  intention  of  the  parties,  as  expressed  in 
the  contract,  was  that  the  title  to  each  cargo  should  immediately 
"vest  in  the  defendant  on  being  placed  on  board  of  the  defendant's 
vessel  at  Gill's  pier.  True,  the  contract  provides,  in  effect,  that 
each  cargo  was  to  be  '*  paid  for  when  piled  on  "  the  defendant's 
dock  in  Milwaukee,  and  that  the  cargo  of  155  cords  was  never  so 
piled  on  that  docL  But  the  undisputed  evidence  shows  that  the 
failure  to  so  pile  on  the  defendant's  dock  was  in  no  way  attribnta* 
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Ue  to  the  plaintiffs.  It  may  be  conceded  also  that  it  was  not  the 
fault  of  the  defendant  nor  his  agents,  although  the  cargo  was  in  the 
exclusire  possession  of  the  defendant  at  the  time  it  was  lost.  As- 
suming that  the  loss  of  the  cargo  was  not  the  fault  of  the  de* 
fondant's  agents^  then  such  piling  on  the  defendant's  dock  was 
rendered  impossible  solely  by  the  act  of  Ood^  and  hence  the  de- 
fendanty  upon  its  loss^  thereupon  became  liable  for  its  value. 
Powers  V.  DeOinffery  54  Wis.  889;  Nugent  r.  Smith,  1  0.  P.  Div. 
4^;  2  Benj.  Sales,  §  861. 

It  appears  from  the  undisputed  evidence  that  the  155  cords  of 
wood  lost  was  of  the  kind  and  substantially  of  the  qaality  called 
for  in  the  contract,  and  the  same  as  the  other  wood  which  had 
been  received  by  the  defendant  without  any  objection,  although  a 
deduction  was  made  in  the  price  of  twenty-six  cords  called  culls. 
The  title  to  the  155  cords  of  wood  having  become  vested  in  tlie  de- 
fendant when  th^  same  was  placed  on  board  of  the  Bailey,  and  the 
captain  of  the  Bailey  being  in  law  the  agent  of  the  defendant  for 
the  purpose  of  receiving  the  wood,  and  having  received  tho  same 
-on  board  the  Bailey  without  any  objection  as  to  quality,  and  the 
wood  having  been  lost,  as  indicated,  it  may  be  very  doubtful 
whether  any  damages  could  be  recovered  in  this  action,  even  had 
there  been  a  counterclaim  for  such  damages  in  the  answer.  Locke 
V.  Williaineon,  40  Wis.  377.  But  here  there  was  no  such  counter- 
claim, and  hence  the  question  need  not  be  determined.  The  de- 
fendant does  claim  damages  by  way  of  coiinterclaim  however  for 
the  failure  to  deliver  the  balance  of  the  1,000  cords  called  for  by  the 
contract,  including  the  155  lost.  But  the  contract  only  required 
that  the  plaintiffs  should  deliver  the  wood  at  their  pier  to  the 
defendant's  vessel  from  time  to  time,  "as  wanted,  during  the 
season  of  navigation  of  1884."  There  is  no  evidence  of  any  failure 
to  deliver  any  wood  "as  wanted"  by  the  defendant  during  that 
^season,  nor  of  any  unreasonable  delay  in  furnishing  wood  to  any 
vessel  calling  for  it  at  the  plaintiff's  pier  in  behalf  of  tho  defendant. 
We  discover  no  ground  upon  which  the  defendant  is  entitled  to  any 
damages  under  his  oounterclaim.  Simpson  v.  Orippin,  L.  R.,  8  Q. 
B.  14;  Higgins  v.  2>.,  X.  J  W.  R  Co.,  60  N.  Y.  553;  Scott  v.  Kit- 
tanning  Goal  Oo.j  89Penn.  St.  231;  s.  o.,  33  Am.  Bep.  753;  Haines 
V.  Tucker,  50  N.  H.  807. 

Bt  thb  Ooitbt.— The  judgment  of  the  County  Court  is  afllrmed. 

Judgment  affirmed. 
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NoTB  BT  THB  Bbforter. —  Whether  a  oontnu^  is  separate  or  entire  de- 
pends upon  the  entirety  of  the  consideration,  or  its  ezpreas  or  implied  appor- 
tionment to  the  several  items  constituting  the  subject,  not  upon  the  singlenesa 
of  its  subjects  or  the  multiplicitj  of  the  items  composing  it.  Defendant's  wit- 
nesses, in  an  action  for  breach  of  contract,  testified  that  he  sold  the  plaintiff  six 
car-loads  of  corn  deliverable  at  different  times  for  a  price  per  bushel  payable 
hy  sight  drafts,  and  there  was  no  evidence  of  an  agreement  that  the  wholo 
price  of  all  the  cars  was  to  be  paid  after  final  delivery.  Held,  that  it  was  error 
for  the  court  to  charge,  that  if  the  defendant's  testimony  was  believed  the  con- 
tract was  entire,  and  the  defendant  was  bound  to  deliver  all  the  com  before 
demanding  payment.  King  Philip  MUU  v.  3later,  12  EL  I.  82;  s.  c,  84  Am. 
Bep.  186.  The  defendant  delivered  one  car-load,  which  was  accepted  by  the 
pUdntiff,  and  the  sight  draft  therefor  paid,  but  he  refused  to  pay  the  draft  ac- 
companying the  second  car-load,  whereupon  the  defendant  stopped  further 
shipments  and  plaintiff  claimed  damages  resulting  from  such  refusal.  The 
court  charged  the  jury  if  they  found  from  the  whole  evidence  that  there  was  a 
contract  made  by  defendant  with  plaintiff  for  the  sale  to  the  latter  of  six 
cars  of  com  to  be  delivered  at  different  times,  and  the  consideration  was  to  l>e 
paid  on  each  item  or  car-load,  the  contract  was  severable,  and  refusal  to  honor 
one  draft  would  not  rescind  it  and  plaintiff  oould  recover  for  the  breach  in  re- 
fusing to  deliver  the  rest.  Held,  that  this  instruction  was  also  erroneous. 
The  jury  should  have  been  told  that  it  was  the  contract  of  the  parties  that  the 
corn  was  to  be  paid  for  at  each  delivery,  whether  one  car  or  more,  and  the  plain- 
tiff having  refused  to  pay  for  a  delivery  which  had  Ix^n  accepted  by  him,  with- 
out any  sufficient  reason  for  such  refusal,  he  thereby  authorized  the  defend- 
ant to  rescind,  and  if  he  did  so  within  a  reasonable  time,  the  contract  was  at 
an  end.  Bugg  v.  Moore,  Penn.  Supb  Ct,  Oct.  5,  1885.  See  Burrows  v.  Wkit' 
aker,7\  N.  T.  291;  s.  c,  27  Am.  Rep.  42;  Blackburn  v.  O'RHUy,  47  K.  J. 
290,  ante. 

In  Iforrington  v.  Wright,  115  U.  S.  188,  a  contract  was  made  in  Philadelphia 
for  the  sale  of  *'  five  thousand  tons  iron  rails,  for  shipment  from  a  European 
port  or  ports,  at  the  rate  of  about  one  thousand  tons  per  month,  beginning 
February,  1880,  but  whole  contract  to  be  shipiied  before  August  1,  1880,  at 
$45  per  ton  of  two  thousand  two  hundred  and  forty  pounds,  custom-house 
weight,  ex  ship  Philadelphia;  settlement,  cash  on  presentation  of  bills  accom- 
panied by  custom-house  certificate  of  weight;  sellers  not  to  be  compelled  to 
replace  any  parcel  lost  after  shipment.*'  Held,  that  the  sellers  were  bound  to 
ship  one  thousand  tons  in  each  month,  from  February  to  June,  inclusive,  except 
that  slight  and  unimportant  defi^enciea  might  be  made  up  in  July;  and  if  only 
four  hundred  tons  were  shipped  in  February,  and  eight  hundred  and  eighty- 
five  tons  in  liiarch,  and  the  buyer  accepted  and  paid  for  the  February  shipment 
on  its  arrival  in  March,  at  the  stipulated  price  and  above  its  market  value,  and 
in  ignorance  that  no  more  has  been  shipped  in  Febraary,  and  was  first  informed 
of  that  fact  after  the  arrival  of  the  liiarch  shipments,  and  before  accepting  or 
paying  for  either  of  them,  he  might  rescind  the  contract  by  reason  of  the  fail- 
ure to  ship  about  one  thouoand  tons  In  eaoh  of  the  months  of  Febmaiy  and 
March. 
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Qrat,  J.,  fluid:     "  In  the  contracts  of  mercbants  time  Is  of  tbe  essence.     The 
time  of  shipment  is  the  osaal  and  convenient  means  of  fixing  the  probable  time 
of  arrival,  with  a  view  of  providing  funds  to  pay  for  the  goods,  or  of  fulfilling 
contracts  with  third  persons.     A  statement  descriptive  of  the  subject-matter, 
or  of  some  material  incident,  such  as  the  time  or  place  of  shipment,  is  ordina 
rilj  to  be  regarded  as  a  warranty  in  the  sense  in  which  the  term  is  used  in  in 
sarance  and  'maritime  law,  that  is  to  say.  a  condition  precedent  upon  the  fail 
nrp  or  non- performance  of  which  the  party  aggrieved  may  repudiate  the  whole 
ctmtrect,     Befin  v.  Burnett,  8  Best  k  S.  751:  Boioesy,  Shand,  2  App.  Gas.  445: 
l^Hober  V.  Bangt,  2  WalL  738;  Dcniton  v.  Von  Ling&n,  118  U.  S.  40. 

"  The  contract  sued  on  is  a  single  contract  for  the  sale  and  purchase  ot  five 
tlkousand  tons  of  iron  rails,  shipped  from  a  European  port  or  ports  for  Phila- 
delphia. The  Rubsidiary  provisions  am  to  shipping  in  different  months,  and  as 
to  )>aying  for  each  shipment  upon  its  delivery,  do  not  split  up  the  contract  into 
US  many  contracts  as  there  shall  be  shipments,  or  deliveries  of  so  many  distinct 
quantities  of  iron.  Me^rtey  8.  A  L  Go,  v.  NayloTy  9  App.  Gas.  484,  439.  The 
farther  provision  that  the  seller  shall  not  be  compelled  to  replace  any  parcel 
lost  after  the  shipment,  simply  reduces  in  the  event  of  such  a  loss,  the  quan 
tity  to  be  delivered  and  paid  for.  The  times  of  shipment  as  designated  in  the 
i-ootract,  are  '  at  the  rate  of  about  one  thousand  tons  per  month,  beginning  Feb- 
ruary, 1880,  but  tbe  whole  contract  to  be  shipped  before  August  1 ,  1880.  *  These 
words  are  not  satisfied  by  shipping  one- sixth  part  of  the  &y^  thousand  tons,  or 
nbout  888  tons,  in  each  of  the  six  months  which  begin  with  February  and  end 
with  July.  But  they  require  about  one  thousand  tons  to  be  shipped  in  each  of 
tan  five  months  from  February  to  June,  inclusive,  and  allow  no  more  tlian 
slight  and  unimportant  deficiencies  in  the  shipments  during  those  months  to 
|)(>  made  up  in  the  month  of  July.  The  contract  Is  not  one  for  the  sale  of  a 
s))ecific  lot  of  goods,  identified  by  independent  circumstances  —  such  as  all 
those  deposited  in  a  certain  warehouse,  or  to  be  shipped  in  a  particular  vessel, 
or  that  may  be  manufactured  by  the  seller,  or  may  be  required  for  use  by  the 
buyer  in  a  certain  mill  — in  which  case  the  mention  of  the  quantity,  accompa- 
nied by  the  qualification  of  ' about,'  or  'more  or  less,'  is  regarded  as  a  mere 
estimate  of  the  probable  amount,  as  to  which  good  faith  is  all  that  is  required 
of  the  party  making  it  But  the  contract  before  us  comes  within  the  genera] 
rule:  '  When  no  such  independent  circumstances  are  referred  to,  and  the  en- 
gagement is  to  furnish  goods  of  a  certain  amount,  the  quantity  specified  is  ma- 
terial and  governs  the  contract.  The  addition  of  the  qualifying  words  *  about,' 
"  more  or  less,'  and  the  like,  in  such  cases,  is  only  for  the  purpose  of  providing 
a^nst  accidental  variations  arising  fr«)m  slight  and  unimportant  excesses  or 
deficiencies  in  number,  measure  or  weight.'  Bra/wUy  v.  United  States,  96 
U.  S.  168,  171.  173.  The  seller  is  bound  to  deliver  the  quantity  stipulated, 
and  has  no  right  either  to  compel  the  buyer  to  accept  a  less  quantity  or  to  re 
quire  him  to  select  part  out  of  a  greater  quantity;  and  when  the  goods  are  to 
be  shipped  in  certain  proportions  monthly,  the  seller's  failure  to  ship  the  re- 
quired  quantity  in  the  firet  month  gives  the  buyer  the  same  right  to  rescind 
tiie  whole  contract  that  he  would  have  had  if  it  had  been  agreed  thai  all  the 
goods  should  be  delivered  at  once. 
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"  The  plaintiff  instead  of  shipping  about  one  thooaand  tons  in  February  and 
about  one  thousand  tons  in  March,  as  stipulated  in  the  contract,  shipped  only 
four  hundred  tons  in  February  and  eight  hundred  and  eightj-five  tons  in  March. 
His  failure  to  fulfill  the  contract  on  his  part  in  respect  to  these  two  first  inslali- 
lueuh)  juMtified  the  defendants  in  rescinding  the  whole  contract,  provided  thejr 
distinctly  and  seasonably  asserted  the  right  of  rescisuon.  The  defendants  im 
mediately  after  the  arrival  of  the  March  shipments,  and  as  soon  as  they  knew 
that  the  quantities  which  had  been  shipped  in  February  and  in  March  were 
lees  than  the  contract  called  for  clearly  and  iKMitively  the  right  to  rescind  if 
the  law  entitled  them  to  do  so.  Their  previous  acceptance  of  the  single  cargo 
of  four  hundred  tons  shipped  in  February  was  no  waiver  of  this  right,  becaoss 
it  took  place  without  notice  or  means  of  knowledge  that  the  stipulated  qaan> 
tity  had  not  been  shipped  in  February.  The  price  paid  by  them  for  that  caigo 
l)eing  above  the  market  value,  the  plaintiff  suffered  no  injury  by  the  omission 
of  the  defendants  to  return  the  iron;  and  no  reliance  is  placed  on  that  omisrioa 
in  the  correspondence  between  the  parties. 

"  The  case  wholly  differs  from  that  of  Xy<^/i  v.  BeHrtun,  20  How.  148.  in 
nrhich  the  buyer  of  a  specific  lot  of  goods  accepted  and  used  part  of  them  with 
full  means  of  previously  ascertaining  whether  they  conformed  to  the  contract. 
The  plaintiff,  denying  the  defendants'  right  to  rescind,  and  asserting  that 
the  contract  was  still  in  force,  was  bound  to  show  such  performance  on  his 
part  as  entitled  him  to  demand  performance  on  their  part,  and  having  failed 
to  do  so,  cannot  maintain  this  action. 

**  For  these  reasons  we  are  of  opinion  that  the  Judgment  l>elow  should  be 
affirmed.  But  as  much  of  the  argument  at  the  bar  was  devoted  to  a  diacoasimi 
of  the  recent  English  cases,  and  as  a  diversity  in  the  law,  as  administered  on 
the  two  sides  of  the  Atlantic,  concerning  the  interpretation  and  effect  of  com 
mercial  contracts  of  this  kind,  is  greatly  to  be  deprecated,  U  is  proper  to  add 
that  upon  a  careful  examination  of  the  cases  referred  to  they  do  not  appear  to 
us  to  establish  any  rule  inconsistent  with  our  conclusion. 

**  In  the  leading  case  of  Soare  v.  Bennie,  6  Hurl.  St  N.  19,  which  was  an  ac- 
tion upon  a  contract  of  sale  of  iriz  hundred  and  sixty -seven  tons  of  bar-iron,  to 
be  shipped  from  Sweden  in  June,  July,  August  and  September,  and  in  about 
equal  portions  each  month,  at  a  certain  price  payable  on  delivery,  the  declara- 
tion alleged  that  the  plaintiff  performed  all  things  necessary  to  entitle  them 
to  have  the  contract  performed  by  the  defendants,  and  were  ready  and  willing 
to  perform  the  contract  on  their  part,  and  in  June  shipped  a  certain  portion  of 
the  iron,  and  within  a  reasonable  time  afterward  offered  to  deliver  to  the  de- 
fendants the  portion  so  shipped,  but  the  defendants  refused  to  receive  it,  and 
gave  notice  to  the  plaintiff  that  they  would  not  accept  the  rest  The  defend- 
ants pleaded  that  the  shipment  in  June  was  of  twenty  tons  only,  and  that  the 
plaintiffs  failed  to  complete  the  shipment  for  that  month  according  to  contract 
Upon  demurrer  to  the  pleas  it  was  argued  for  the  plaintiffs  that  the  shipment 
of  about  one  fourth  of  the  iron  in  each  month  was  not  a  condition  precedent, 
and  that  the  defendants*  only  remedy  for  a  failure  to  ship  tliat  quantity  was 
by  a  cross-action.  But  judgment  was  given  for  the  defendants,  Chief  Baton 
PoLiiOCK  saying:    '  The  defendants  refused  to  accept  the  first  shipment,  be-* 
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cause,  as  tbej  saj,  it  was  not  a  perfoimanoe,  bnt  a  breach  of  the  oontnwt 
Where  parties  have  made  an  agreement  for  themselves,  the  ooarts  ought  not 
to  make  another  for  them.  Here  they  say  that  in  the  events  that  have  hap- 
pened one-fourth  shall  be  shipped  in  each  month,  and  we  cannot  say  that  they 
meant  any  other  quantity.  At  the  outset  the  plaintiffs  failed  to  tender  the  quaa 
tity  accoiding  to  the  contract — they  tendered  a  much  less  quantity.  The  de- 
fendants had  a  right  to  say  that  this  was  no  performance  of  the  contiact,  and 
they  were  no  more  bound  to  accept  the  short  quantity  than  if  a  single  deliv- 
ery had  been  contracted  for.  Therefore  the  pleas  are  an  answer  to  the  action. 
5  Hurl.  &  N.  28.  So  in  CoddingUm  v.  PaUologo,  L.  R.,  8  Exch.  198»  while 
there  was  a  division  of  opinion  upon  the  question  whether  a  contract  to  supply 
goods,  '  delivering  on  April  seventeenth,  complete  eighth  May,'  bound  the 
seller  to  begin  delivering  on  April  seventeenth,  all  the  judges  agreed  that  if  it 
did,  and  the  seller  made  no  deUvery  on  that  day,  the  buyer  might  resdnd  the 
contract. 

**  On  the  other  hand,  in  8imp9on  v.  Crippin,  L.  R.,  3  Q.  B.  14,  under  a  oon- 
tract  to  supply  from  six  thousand  to  eight  thousand  tons  of  coal,  to  be  taken 
by  the  buyer's  wagons  from  the  seller's  colliery  in  equal  monthly  quantities 
for  twelve  months,  the  buyer  sent  wagons  for  only  one  hundred  and  fifty  tons 
during  the  first  month ;  and  it  was  held  that  this  did  not  entitle  the  seller  to 
annul  the  contract  and  decline  to  deliver  any  more  coal,  but  that  his  only  rem* 
edy  was  by  an  action  for  damages. 

'*  And  in  Brandt  v.  Lawrence,  1  Q.  B.  Div.  844,  in  which  the  contract  was 
for  the  purchase  of  4,IMX)  quarters,  ten  per  cent,  more  or  less,  of  Russian  oats, 
'  shipment  by  steamer  or  steamers  during  February,'  or  in  case  of  ice  prevent- 
ing shipment,  then  Immediately  upon  the  opening  of  navigation,  and  1,188 
quarters  were  shipped  by  one  steamer  in  time,  and  8,861  quarters  were  shipped 
too  late,  it  was  held  that  the  buyer  was  bound  to  accept  the  1,189  quarters, 
and  was  liable  to  an  action  by  the  seller  for  refusing  to  accept  them.  Such 
being  the  condition  of  the  law  of  England  as  declared  in  the  lower  courts,  the 
case  of  B<noei  v.  Shand,  after  conflicting  decisions  in  the  Queen's  Bench  Divi- 
sion and  the  Ck>urt  of  Appeal,  was  finally  determined  by  the  House  of  Lords. 
1  Q.  B.  Div.  470;  2  Q.  B.  Div.  112;  2  App.  Gas.  455.  In  that  case  two  contracts 
were  made  in  London,  each  for  the  sale  of  800  tons  of  '  Madras  rice,  to  be 
shipped  at  Madras  or  coast  for  this  port  during  the  months  of  March  and  (or) 
April.  1874,  per  Rajah  of  Cochin.*  The  000  tons  filled  8,200  bags,  of  which 
7,120  bags  were  put  on  board,  and  bills  of  lading  signed  in  February,  and  for 
the  rest,  consisting  of  1,030  bags  put  on  board  in  February,  and  fifty  in  March, 
the  bill  of  lading  was  signed  in  March.  At  the  trial  of  an  action  by  the  seller 
against  the  buyer  for  refusing  to  accept  the  cargo,  evidence  was  given  that 
rice  slilpped  in  February  would  be  the  spring  crop,  and  quite  as  good  as  rice 
shipped  in  March  or  April.  Yet  the  House  of  Lords  held  that  the  action 
could  not  be  maintained,  because  the  meaning  of  the  contract  as  apparent  upon 
its  face  was  that  all  the  rice  must  be  put  on  board  in  March  and  April,  or  in 
one  of  those  months.  In  the  opinions  there  delivered  the  general  principles 
underlying  this  class  of  cases  are  most  clearly  and  satisfactorily  stated.  It  will 
be  suflldent  to  quote  a  few  passages  from  two  of  those  opinions. 
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"  Lord  Chanoellor  Caibnb  said:  '  It  does  not  appear  to  me  to  be  a  question 
for  jonr  lordships,  or  for  any  eoart,  to  oonfdder  whether  that  is  a  contract 
which  bears  on  the  face  of  it  some  reason,  some  explanation,  why  it  was  made 
in  tliat  form,  and  why  the  stipulation  is  made  that  the  shipment  should  b« 
daring  these  particular  months.  It  is  a  mercantile  contract,  and  merchants 
are  not  in  the  habit  of  placing  upon  their  contracts  stipulations  to  which  they 
do  not  attach  some  yalue  and  importance.  *  2  App.  Cas.  468.  '  If  it  be  admi  tted 
that  the  literal  meaning  would  imply  that  the  whole  quantity  must  be  pat  od 
board  daring  a  specified  time,  it  is  no  answer  to  that  literal  meaning — it  is  i]<» 
observation  which  can  dispose  of,  or  get  rid  of,  or  displace  that  literal  mean- 
ing —  to  say  that  it  puts  an  additional  burden  on  the  seller  without  a  oor- 
responding  benefit  to  the  purchaser;  that  is  a  matter  of  which  the  seller  and 
purchaser  are  the  best  judges.  Nor  is  it  any  reason  for  saying  that  it  woald 
be  a  means  by  which  purchasers,  without  any  real  caose,  would  frequently 
obtain  an  excuse  for  rejecting  contracts  when  prices  had  dropped.  The  non- 
fulfillment of  any  term  in  any  contract  is  a  means  by  which  a  purchaser  is  able 
to  get  rid  of  the  contract  when  prices  had  dropped;  but  that  is  no  reason  why 
a>  term  which  is  found  in  a  contract  should  not  be  fulfilled.'  Pages  465,  466. 
*  It  was  suggested  that  even  if  the  construction  of  the  contract  be  as  1  have 
stated,  still  if  the  rice  was  not  put  on  board  in  the  particular  months  that 
would  not  be  a  reason  which  would  justify  the  appellants  in  having  rejected 
the  rice  altogether,  but  that  it  might  afford  aground  for  a  cross-action  by  them 
if  they  ooald  show  that  any  particular  damage  resulted  to  them  from  the  rioe 
not  having  been  put  on  board  in  the  months  in,  question.  My  lords,  I  cannot 
think  that  there  is  any  foundation  whatever  for  that  argument.  If  the  con- 
struction of  the  contract  be  as  I  have  said  that  it  bears,  that  the  rice  is  to  be 
put  on  board  In  the  months  in  question,  that  is  part  of  the  description  of  the 
Rubject-matter  of  what  Is  sold.  What  is  sold  is  not  800  tons  of  rice  in  gross 
or  in  general.  It  is  800  tons  of  Madras  rice,  to  be  put  on  board  at  Biadras  dar- 
ing the  particular  months.'  '  The  plaintiff,  who  sues  upon  thai  contract,  has 
not  launched  his  case  until  he  has  shown  that  he  has  tendered  that  thing  whicL 
has  been  contracted  for,  and  if  he  is  unable  to  show  that,  he  cannot  claim  aoj 
damages  for  the  non-fulfillment  of  the  contract.*    Pages  467,  468. 

*'  Lord  Blackbdrn  said:  '  If  the  description  of  the  article  tendered  is  differ- 
ent in  any  respect  it  is  not  the  article  bargained  for,  and  the  other  party  is  not 
boand  to  take  it.  I  think  in  this  case  what  the  parties  bargained  for  was  rice, 
shipped  at  Madras  or  the  coast  of  Madras.  Equally  good  rice  might  have  beeu 
shipped  a  little  to  the  north  or  a  little  to  the  south  of  the  coast  of  Madras. 
I  do  not  quite  know  what  the  boundary  is,  and  probably  equally  good  ricu 
might  have  been  shipped  in  February  as  was  shipped  in  March,  or  equally 
good  rice  might  have  been  shipped  in  May  as  was  shipped  in  April,  and  I  dare 
say  equally  good  rice  might  have  been  put  on  board  another  ship  as  that  which 
was  put  on  board  the  Rajah  of  Cochin.  But  the  parties  have  chosen,  for  rea- 
sons best  known  to  themselves,  to  say:  We  bargain  to  take  rice,  shipped  in 
this  particular  region,  at  that  particular  time,  on  board  that  particular  ship, 
and  before  the  defendaats  can  be  compelled  to  take  any  thing  in  fulfillment  of 
that  contract  it  must  be  shown,  not  merely  that  it  is  equally  good,  but  that  It 
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is  the  same  article  as  they  haire  baigained  for,  otherwise  they  are  not  bbund 
to  take  it.'    2  App.  Cas.  480, 481. 

"  Soon  after  that  decision  of  the  House  of  Lords  two  cases  were  determined 
in  the  Court  of  AppeaL  In  Reuter  v.  Saia,  4  C.  P.  Div.  289,  under  a  oontradt 
for  the  sale  of  '  ahout  twentyrfire  tons,  more  or  less,  black  pepper,  October 
and  (or)  November  shipment,  from  Penang  to  London,  the  name  of  the  vesisel 
or  vessels*  marks,  and  full  particulars  to  be  declared  to  the  buyer  in  writing, 
within  fl&xty  days  from  date  of  bill  of  lading,'  the  seller,  within  the  sixty  days* 
declared  twenty-five  tons  by  a  particular  vessel,  of  which  only  twenty  tons 
were  shipped  in  November  and  five  tons  in  December,  and  it  was  held  that 
the  buyer  had  the  right  to  refuse  to  receive  any  part  of  the  pepper. 

'*  In  Hanek  v.  MuUer,  7  Q.  B.  Div.  02,  under  a  contract  for  the  sale  of  2,000 
tons  of  pig  iron,  to  be  delivered  to  the  buyer  free  on  board  the  maker's  wharf 
'in  November,  or  equally  over  November,  December. and  January  next/  the 
buyer  failed  to  take  any  iron  in  November,  but  demanded  delivery  of  one- 
third  in  December  and  one-third  in  January,  and  it  was  held  that  the  seller 
was  justified  in  refusing  to  deliver,  and  in  giving  notice  to  the  buyer  that  he 
considered  the  contract  was  cancelled  by  the  buyer's  not  taking  any  iron  in 
November. 

"  The  plaintiff  in  the  case  at  bar  greatly  relied  on  the  very  recent  decision 
of  the  House  of  Lords  in  Mer$ey  Co,  v.  Naylor,  9  App.  Cas.  434,  affirming  the 
Judgment  of  the  Court  of  Appeal  in  9  Q.  B.  Div.  648,  and  following  the  decis> 
ion  of  the  Court  of  Common  Pleas  in  Freeth  v.  Burr,  L.  R.,  9  C.  P.  208.  But 
the  point  there  decided  was  that  the  failure  of  the  buyer  to  pay  for  the  first 
installment  of  the  goods  upon  delivery  does  not,  unless  the  circumstance  evince 
an  intention  on  his  part  to  be  no  longer  bound  by  the  contract,  entitle  the  seller 
to  rescind  the  contract,  and  to  decline  to  make  further  deliveries  under  it* 
And  the  grounds  of  the  decision,  as  stated  by  Lord  Chancellor  Sslborne  in 
moving  judgment  in  the  House  of  Lords,  are  applicable  only  to  the  case  of  a 
failure  of  the  buyer  to  pay  for,  and  not  to  that  of  a  failure  of  the  seller  to 
deliver  the  first  installment.  The  lord  chancellor  said:  *  The  contract  is  for 
the  purchase  of  5,000  steel  blooms  of  the  company's  manufacture;  therefore  it 
is  one  contract  for  the  purchase  of  that  quantity  of  steel  blooms.  No  doubt 
there  are  subsidiary  terms  iu  the  contract  as  to  the  time  of  delivery  —  *  delivery 
1,000  tons  monthly,  commencing  January  next '  —  and  as  to  the  time  of  pay- 
ment—  'payment  net  cash  within  three  days  after  receipt  of  shipping  docu- 
ments'' —  but  that  does  not  split  up  the  contract  into  as  many  contracts  as  there 
shall  be  deliveries  for  the  purpose  of  so  many  distinct  quantities  of  iron.  It 
18  quite  consistent  with  the  natural  meaning  of  the  contract  that  it  is  to  be  one 
contract  for  the  purchase  of  that  quantity  of  iron,  to  be  delivered  at  those 
times  and  in  that  manner,  and  for  which  payment  is  so  to  l>e  made.  It  is  per- 
fectly  clear  that  no  particular  payment  can  be  a  condition  precedent  of  the 
entire  contract,  because  the  delivery  under  the  contract  was  most  certainly  to 
precede  payment,  and  that  being  so,  I  do  not  see  how,  without  express  words, 
k  caa  possibly  be  made  a  condition  precedent  to  the  sulMequent  fulfillment  of 
the  unfulfilled  part  of  the  contract  by  the  delivery  of  the  undelivered  steeL* 
9  App.  Cas.  489. 
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**  Moieorer,  althongh  in  the  Court  of  Appeal  dicta  were  attered  tendin^^  to 
approve  the  decision  in  Simpmm  v.  Orippin,  and  to  disparage  the  decisions  in 
Hbctre  ▼.  Bennie  and  Banck  y.  Mutter,  ahove  cited,  yet  in  the  Honse  of  Lords 
/9imp90n  ▼.  Orippm  was  not  even  referred  to,  and  Lord  Blackbubn,  who  had 
given  the  leading  opinion  in  tliat  case,  as  well  as  Lord  BBAKWBili^  who  had 
delivered  the  leading  opinion  in  Monek  t.  MtUUr,  distingnlshed  Boon  v. 
Renrde  and  Hbnck  v.  MuUer  from  the  case  in  Judgment.    9  App.  Oa&  444, 446. 

"  Upon  a  review  of  the  English  decisions,  the  rule  laid  down  in  the  earlier 
cases  of  Hoare  v.  Rennie  and  Coddin0an  v.  Paieoiogo,  as  well  as  in  the  later 
cases  of  Beuler  v.  Bala  and  JSbndfc  v.  Mutter,  appears  to  us  to  be  supix>rted  by 
a  greater  weight  of  authority  tlian  the  rule  stated  in  the  intermedimte  cases  of 
Simpson  v.  Orippin  and  Brandt  v.  Lawrence,  and  to  accord  better  with  the 
general  principles  affirmed  by  the  House  of  Lords  in  Bowes  v.  Shand,  while  it 
in  no  wise  contravenes  the  dedsion  of  that  tribunal  in  Mersey  Co.  v.  NayUr, 
In  this  country  there  is  less  Judicial  authority  upon  the  question.  The  two 
cases  most  nearly  in  ])oint  that  have  come  to  our  notice  are  £R2I  ▼.  Biake,  97 
N.  Y.  216,  which  accords  with  Bowes  r.8hand,9akd  Mng  PhiUp  MttU  y.  Stater, 
12  B.  I.  83;  B.  c,  84  Am.  Rep.  608,  which  approves  and  follows  Bbare  v.  Bennie, 
The  recent  cases  in  the  Supreme  Court  of  Pennsylvania,  dted  at  the  bar,  sup- 
port no  other  conclusion. 

'*  In  JMnn  v.  BodinSt  60  Penn.  St  183,  the  point  dedded  was  that  a  oontiacl 
for  the  purchase  of  800  tons  of  coal  at  a  certain  price  per  ton, '  coal  to  be  deliv- 
ered  on  IxHurd  vessels  as  sent  for  during  the  montlis  of  August  and  September,' 
was  an  entire  contract,  under  which  nothing  was  payable  until  delivery  of  the 
whole,  and  therefore  the  seller  had  no  right  to  rescind  the  contract  upon  a 
refusal  to  pay  for  one  cargo  before  that  time. 

*'  In  Morgan  v.  McEee,  77  Penn.  St.  228,  and  in  Seott  v.  SUtanrdng  Chal  Co., 
89  Penn.  St.  231;  8.  c,  88  Am.  Rep.  768,  the  buyer's  right  to  rescind  the  whole 
contract  upon  the  failure  of  the  seller  to  deliver  one  installment  was  denied, 
only  l)ecause  that  right  had  been  waived,  in  the  one  case  by  unreasonable  delay 
in  asserting  it,  and  in  the  other  by  having  accepted,  paid  for,  and  need  a  pre- 
vious  installment  of  the  goods.  The  decision  of  the  Supreme  Judicial  Court  of 
liassachusetts  in  Winchester  v.  Newton,  2  Allen,  492,  resembles  that  of  the 
House  of  Lords  in  Mersey  Go.  y.  Nfxylor. 

'*  Being  of  opinion  that  the  plaintiff's  failure  to  make  such  shipments  in 
February  and  March  as  the  contract  required  prevents  his  maintaining  this 
action,  it  is  needless  to  dwell  upon  the  further  objection  that  the  shipments  in 
April  did  not  comply  with  the  contract,  because  the  defendants  could  not  be 
compelled  to  take  about  1,000  tons  out  of  the  larger  quantity  shipped  in  that 
month,  and  the  plaintiff,  after  once  designating  the  names  of  vessels,  as  the 
contract  bound  him  to  do,  could  not  substitute  other  vessels.  See  Biitk  v. 
Spenee,  4  Gamp.  829;  GrasesY,  Legg,  9  Exch.  709;  Amter ▼.  Sola,  above  eited.^ 
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•t 

NOTK  y.  NOBTHWBSTBBN  NaTIOISTAL  IvBUBANGB  OOMPAKX 

(M  wis.  41ft.) 
In9UTane$'^ '* earUained  in** — toearing  oppareL 

A  aeal-flkin  gannent  iiis*ired  against  fire  by  a  policy  describing  it  as  "  contained 
in  '*  a  dwelling-house,  was  bamed  while  at  a  fanier*s  shop  for  repairs. 
JBiM,  that  the  insurer  was  liable,  although  the  risk  was  greater  at  the  shop 
than  at  the  house.* 

ACTION  on  a  fire  insurance  policy.    The  head-note  shows  the 
case.     The  plaintifl^ad  judgment  below. 

Jenkins,  Winkler  dt  Bnith,  and  C.  H.  Van  AUHne,  for  appellant. 

Markham  di  Noyes.  for  respondent. 

Ltok,  J.  The  decision  of  this  case  turns  entirely  upon  the 
effect  of  the  words  '*  contained  in,"  as  used  m  the  policj  to  qpecify 
the  location  of  the  insured  property.  In  a  policy  upon  personal 
property,  which  from  its  character  and  ordinary  use  is  kept  con- 
tinuously in  one  place,  as  a  stock  of  merchandise,  machinery  in  a 
building,  household  furniture  or  goods  stored,  the  rule  undoubtedly 
is  that  the  location  of  the  property  designated  in  the  policy  is  an 
essential  element  of  the  risk,  and  usually  a  contimiing  warranty. 
In  such  a  case  the  policy  covers  the  goods  only  so  long  as  they  re- 
main in  the  designated  place;  and  if  they  are  destroyed  elsewhere, 
the  insurer  is  not  liable  for  the  loss. 

It  is  maintained  by  the  plaintiff  that  the  rule  is  not  applicable 
to  a  case  where  the  insured  property  is  of  such  a  character  that  its 
temporary  removal  or  absence  from  the  specified  place  is  necessarily 
incident  to  its  use  and  enjoyment,  and  such  use  may  be  presumed 
to  have  been  in  contemplation  of  the  parties  when  they  made  the 
contract  of  insurance.  It  is  also  claimed  that  in  such  a  case  the 
location  of  the  property  is  specified  in  the  policy  merely  to  designate 
the  accustomed  place  of  deposit  when  the  property  is  not  absent 
thei'efrom  in  the  course  of  its  ordinary  use;  and  if  the  property  be 
burned  when  so  absent  (the  place  of  deposit  remaining  unchanged), 
the  insurer  is  liable  for  the  loss. 

*  See  Bnglith  ▼.  FrankUn  F.  Im.  Co.,  ante. 
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This  is  such  a  case.  The  dolman  was  a  garment  for  oat-door 
wear,  and  necessarily  would  be  chiefly  used  away  from  the. desig- 
nated dwelling-house.  It  would  or  might  beneceanryfrom  time  to 
time  to  send  it  to  a  furrier  for  repairs;  and  it  was  liable  to  be 
burned  when  so  absent  from  the  place  of  deposit.  It  must  be  pre- 
sumed that  the  parties  entered  into  the  contract  of  insurance  in 
contemplation  of  these  incidents,  for  they  are  matters  of  common 
knowledge. 

Under  these  circumstances,  we  think  the  rule  contended  for  by 
the  plaintiff  is  eminently  reasonable  and  just  when  applied  to 
this  case.  It  is  abundantly  sustained  by  the  adjudications  of  courts 
of  high  authority,  supported  by  arguments  which  are  entirely  satis- 
factory to  us.     We  can  only  refer  briefly  to  some  of  the  cases. 

In  Peterson  v.  Missiaeippi  Valley  Ins,  Co.,  24  Iowa,  494,  the 
policy  insured,  with  other  property,  **  seven  horses,  ♦  ♦  • 
situated  section  22,"  etc.  The  policy  (like  the  one  in  suit)  con- 
tained the  usual  stipulation  that  if  the  risk  should  be  increased  by 
any  means,  without  the  assent  of  the  insurer,  the  policy  should 
become  void:  The  assured,  a  farmer,  while  hauling  his  grain  td 
market  with  two  of  the  horses,  put  up  for  the  night  at  a  hotel, 
distant  from  section  22.  During  the  night  the  hotel  bam  in  which 
the  horses  were  stabled  was  destroyed  by  fire,  and  one  of  the  insured 
horses  was  burned  to  death.  Held,  that  the  risk  was  not  limited 
to  the  use  of  the  horses  on  section  22,  but  extended  to  the  usual 
and  ordinary  use  of  them  elsewhere,  and  that  the  company  was 
liable  for  the  loss  of  the  horse. 

Mills  v.  Fannert^  Lis.  Co.,  37  Iowa,  400,  was  a  policy  insuring 
"live-stock  on  premises  situated  sec.  7,  76,  27."  A  horse  owned 
by  the  insured,  and  usually  kept  on  the  designated  premises,  was 
killed  by  lightning  at  a  place  six  miles  distant  from  such  premises, 
when  the  owner  was  driving  him  to  mill.  Held,  that  the  insurer 
was  liable. 

In  McCluer  v.  Oirard  F.  A  M.  Ins.  Co.,  43  Iowa,  349;  8.  c,  22 
Am.  Rep.  249,  the  policy  covered  a  phaeton  '^  contained  in  a  frame 
barn,"  and  the  vehicle  was  destroyed  by  fire  while  at  a  carriage  shop 
undergoing  repairs,  and  where  it  was  subject  to  an  increased  risk. 
The  insurance  company  was  held  liable  for  the  loss. 

In  LonguevilU  v.  Western  Assurance  Co.,  51  Iowa,  553;  &  c,  88 
Am.  Rep.  146,  the  policy  covered  "  family  wearing  apparel  con- 
tained in  two  story  frame  dwelling  on  lot  6,'*  etc.    While  riding  in 
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a  sleigh  along  a  street  certain  wearing  apparel  of  the  assured  was 
burned.     Held,  the  loss  was  recoverable  under  the  policy. 

In  Evereii  v.  ConiinsfUal  Lis.  Co,,  31  Minn.  76,  the  property 
insured  was  a  threshing-machine  *'  stored  in  barn  on  sec.  36,  T.  2'i, 
B.  38,  owned  and  insured  by  L.  L.  Ohaffin.^'  The  machine  was 
burned  when  standing  in  a  field  on  that  section.  The  company 
was  held  liable.  Judge  Berry,  delivering  the  opinion  of  the  court, 
said:  ''But  whatever  might  have  been  the  purpose  of  the  location 
of  the  machine  in  the  application  and  policy,  thera  is  no  ground 
whatever  for  contending  that  it  was,  in  letter  or  inspirit,  a  promis- 
sory stipulation  on  the  part  of  the  insured,  or  a  condition  of  insur- 
ance on  the  part  of  the  insurer,  that  this  location  should  remain 
unchanged,  or  if  changed,  that  while  changed  the  insurance  should 
cease  or  be  suspended.  Smith  v.  Mechanics'  di  Tradert^  Ins,  Co,, 
32  N.  Y.  399,  and  cases  cited;  Blood  v.  Howard  Firs  Ins.  Co.^  VZ 
Gush.  472;  Fland.  Ins.  241,  255,  269,  485." 

Holbrook  V.  St.  Paul  F.  £  M.  Ins.  Co.,  25  Minn.  229,  is  a  case  in 
which  mules  were  insured  as  being  all  contained  in  a  certain  barn. 
For  the  purpose  of  plowing,  and  also  of  repairing  such  barn,  they 
were  removed  to  another  bam  on  another  section,  where  the 
loss  occurred. '  The  company  was  held  liable  under  the  policy  for 
the  loss.  There  is  a  valuable  note  to  this  case  by  the  editor  of  the 
Insurance  Law  Journal  (8  Ins.  Law  J.  793),  in  which  many  cases 
bearing  upon  this  question  are  cited  and  commented  upon.  Lon- 
don 4  Lancashire  Fire  Ins,  Co.  v.  Craves  (Superior  Court,  Ky.),  12 
Ins.  Law  J.  308,  is  very  closely  in  point.  Buggies  were  insured  as 
"  contained  in  **  a  certain  livery-stable.  They  were  burned  while 
in  a  carriage  factory  for  repairs.  Held>  that  the  absence  of  the  bug- 
gies from  the  designated  place  of  deposit  for  repairs  was  an  incident 
of  their  use  and  permitted  by  the  policy,  and  that  the  insurer  was 
liable. 

The  same  doctrine  is  recognized  by  the  Supreme  Court  of  Rhode 
Island  in  Lyons  v.  Providence  Washington  Ins.  Co..  13  R.  I.  347; 
s.  c,  43  Am.  Rep.  32;  but  in  that  case  there  was  a  permanent  re- 
moval of  the  insured  property  from  the  place  designated  in  the 
polioy,  and  for  that  reason  the  insurer  was  relieved  from  lijibility. 

The  question  we  are  considering  is  now  first  presented  to  this 

court.     It  is  doubtless  true  that  there  is  conflict  in  the  cases  in 

which  it  has  been  considered.    It  is  our  duty  to  choose  between 

these  conflicting  lines  of  adjudication,  and  to  adopt  the  doctrine 
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which  best  commends  itself  to  our  judgmeat  We  discharge  this 
duty  when  we  hold  (as  we  do)  that  the  words  in  the  policy,  *^  con- 
tained in  the  two-storj  frame  dwelling-house/'  etc,  when  applied 
to  the  dolman  in  question,  do  not  constitute  a  continuing  warranty 
that  the  same  shall  always  be  kept  in  such  dwelling,  which  would 
relieve  the  insurer  from  liability  should  it  be  burned  elsewhere;  but 
they  are  only  a  warranty  that  the  place  designated  shall  be  the 
usual  place  of  deposit  when  the  dolman  should  not  be  in  customary 
use  elsewhere,  and  if  burned  when  in  such  use  it  is  still  covered  by 
the  policy,  and  the  insurer  is  liable.  Also  that  it  was  a  reasonable 
and  proper  use  of  the  dolman  to  send  it  to  the  furrier  for  repairs, 
and  it  is  immaterial  that  the  risk  of  loss  was  greater  in  the  furrier's 
store  than  in  the  dwelling-house  designated  in  the  policy.  The- 
learned  County  judge  so  held,  and  the  judgment  m  in  Btiiot  accord 
with  his  conclusions  of  law. 
Bt  xsm  OouBT^— Judgment  affirmed* 


L^wsojr  T.  Orxoaoo,  St.  Paul,  Mikvbapoub  ahd  Omaha  Rai^ 

WAY  OOM  PAKT. 

CMWls.4Crj 

QwTiw — ofpatmnffen  — >  raSroad  -^  negUff^nce — p&nai^  riding  ftm  wffll  iftwt. 

The  owner  of  horses  shipped  them  for  transportation  on  the  defendant  ndlroad. 
B7  oral  agreement  with  the  defendant's  station  agent  one  person  was  to  be- 
allowed  to  ride  free  in  the  car  with  them  to  take  care  of  them,  and  the  plain- 
tiffs intestate  so  rode  to  the  knowledge  of  the  conductor.  While  so  riding 
he  was  killed  b/  the  gross  negligence  of  the  defendant,  bat  owillg  to  hia 
position  in  the  car.  It  was  the  custom  of  the  defendant  to  allow  one  person 
to  ride  free  in  the  car  with  stock  to  take  care  of  it,  and  to  exact  a  writtea 
contract  from  the  owner  waiving  certain  liabilities  and  conditioned  that  the 
person  so  riding  should  assume  his  own  risk  of  personal  injury,  and  to  re* 
quire  such  person  to  indorse  the  contract.  In  this  case,  after  the  aeddcnt 
and  before  the  plaintiff*s  death,  the  owner  and  the  agent  exeeated  saeh  a 
contract  and  signed  the  name  of  the  plaintifTs  intestate  on  the  back.  BM^ 
that  the  company  was  liable  in  damages. 

ACTION  of  damages  for  death  by  negligence.    Tlie  headonoir 
states  the  case.    The  plaintiff  bad  judgment  below. 
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&  lu  Perrin,  John  D,  Howe  and  Ckg^  d  Afacarihej/t  for  appeUank 
B.  H.  Start  and  Z.  P.  Wetherhy,  for  respondent 

Obtok,  J.  One  W.  E.  Fay,  in  the  night-time  of  the  10th  of  De- 
cember,  1883,  shipped  on  one  of  the  freight  cars  of  the  appellant 
company,  at  New  Richmond,  twelye  horses  to  be  carried  to  Phipps 
station,  a  distance  of  about  100  miles,  and  employed  the  deceased 
to  ride  in  said  car  to  care  for  said  horses  on  the  route.  About 
twenty-five  miles  from  New  Richmond  at  a  station  called  Clayton, 
the  train  in  which  said  car  was  placed  met  and  collided  with  another 
train  standing  there  at  the  time,  and  thereby  the  car  in  which  the 
horses  and  the  deceased  were  being  carried  was  crushed  in  and 
broken,  and  the  deceased  so  injured  as  to  cause  his  death. 

It  is  admitted  in  the  answer  that  the  collision  which  caused  such 
death  resulted  from  the  fault  of  the  serrants  of  the  company,  and 
the  jury  found  that  the  collision  which  caused  it  was  occasioned  by 
their  gross  negligence.  It  is  alleged  in  the  complaint  that  the  said 
Fay  entered  into  a  contract  with  the  company  that  said  horses  should 
be  so  transported  for  the  usual  charges,  which  were  paid,  and  that 
it  was  agreed  that  John  J.  Lawson,  the  deceased,  the  employee  of 
said  Fay,  should  accompany  said  horses,  and  ride  with  them  on 
said  car,  to  look  after  their  interests.  It  is  substantially  alleged  in 
the  answer  that  the  company  was  accustomed  to  make  with  ship- 
pers of  live-stock,  at  that  time  written  contracts  by  which  the  ship- 
per assumed  certain  risks,  and  which  contained  other  provisions 
favorable  to  the  company,  one  of  which  was  that  the  persons  who 
were  allowed  to  ride  in  the  car  with  the  stock  should  so  ride  at  their 
own  risk  of  personal  injury  from  any  cause  whatever,  and  that  no 
passes  should  be  given  to  such  persons,  but  that  they  should  sign 
their  names  on  the  back  of  the  contract;  and  no  such  contract  was 
made  in  this  instance  with  the  said  Fay,  but  that  said  Fay  applied 
to  the  station  agent  at  New  Richmond  for  a  car  in  which  to  ship 
horses,  which  car  was  provided  for  his  use. 

It  is  further  alleged  in  the  answer,  that  after  the  accident  oc- 
curred, and  said  Lawson  was  seriously  injured  therein,  the  said  Fay 
and  the  station  agent  at  New  Richmond  made  out  and  executed  one 
of  said  written  contracts,  and  signed  the  name  of  said  Lawson  on 
the  back  without  authority  from  the  company,  and  that  said  Fay  was 
not  the  owner  of  all  of  said  stock,  and  that  two  other  persons  rode 
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in  said  car  with  the  deoeaaed,  and  that  they  three  conspired  to  ob- 
tain in  this  way  a  free  passage.  There  was  evidence  that  said  Fay 
and  the  agent  at  New  Richmond  made  the  said  verbal  contract  of 
shipment,  which  provided  that  one  person  should  ride  in  the  same 
car  with  the  horses,  to  take  care  of  them»  and  that  said  Lawson,  the 
deceased,  went  into  said  car  for  such  purpose,  with  the  knowledge 
und  consent  of  the  conductor  of  said  train,  before  the  car  was  placed 
next  to  the  tender  in  said  train,  and  that  Fay  had  no  knowledge  of 
any  such  customary  written  contracts  in  such  cases. 

There  was  no  evidence  whatever  of  any  conspiracy  between  said 
Lawson  and  the  two  other  persons  in  said  car  with  him  to  obtain  a 
clandestine  and  free  ride  on  said  train.  Whether  said  Fay  was  the 
owner  of  all  the  twelve  horses  shipped  was  quite  immaterial  to  the 
deceased,  rightfully  within  said  car,  and  was  very  properly  omitted 
from  the  special  findings  and  verdict  of  the  jury.  There  was  evi- 
dence tending  to  show  that  it  was  customary  for  the  defendant 
company  to  carry  at  least  one  person  free  in  a  car-load  of  horses  of 
such  number,  to  take  care  of  them,  and  that  such  person  was  use- 
ful in  keeping  horses  so  shipped  quiet  and  from  injury  when  the 
cars  were  in  motion.  This  statement  of  the  case  is  sufficient  to 
make  intelligible  the  positions  assumed  by  the  learned  counsel  of 
the  appellant. 

First.  That  there  was  no  contract  between  Fay  and  the  station 
agent  that  the  deceased  should  accompany  the  horses  in  the  car,  so 
as  to  create  the  relation  of  carrier  and  passenger  between  him  and 
the  company.  The  learned  counsel,  in  assuming  that  Lawson  was 
a  common  passenger,  or  a  passenger  in  the  ordinary  sense,  if  he  had 
any  right  to  ride  on  that  train  anywhere,  and  in  citing  authorities 
applicable  to  such  a  view  of  his  relation  to  the  company,  scarcely 
meets  tlie  real  question  here  presented.  Lawson  was,  in  a  sense,  a 
passenger;  but  he  was  more  than  a  passenger.  He  held  responsi- 
ble relations  to  the  stock  in  his  care,  and  connected  with  it  by  the 
alleged  contract  of  shipment.  His  place  on  that  train  was  in  the 
car  with  the  horses,  and  to  care  for  them,  or  it  was  nowhere;  and 
he  had  no  right  to  be  carried  on  that  train  in  any  other  place. 
He  was  to  be  carried  free  and  without  charge,  becauae  he  was  to  be 
carried  in  that  way.  He  had  no  right  to  be  carried  in  the 
caboose,  or  in  any  other  car  or  place  on  that  train,  accord- 
ing to  the  agreement  and  understanding  of  the  agent,  Gault 
and   Fay.     It   was   quite  immaterial  that  the  deceased   was  not 
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iit  the  time  named  as  the  person  to  ride  in  the  ear  with  the 
horses.  By  the  agreement.  Fay  was  authorized  to  place  one  person 
in  the  car  with  the  horses  to  take  care  of  them,  and  the  agent  did 
not  see  fit  to  have  snch  person  named,  as  he  might  have  done,  and 
Fay  carried  oat  the  agreement  by  placing  the  defendant  in  the  car 
for  such  purpose,  with  the  knowledge  and  assent  of  the  conductor 
of  the  train.  It  is  too  plain  for  argument  that  the  deceased  was 
rightfully  in  the  car  under  the  agreement,  and  was  no  intruder  or 
trespasser,  and  the  company  owed  him  the  duty  to  carry  him  there 
safely  by  the  exercise  of  reasonable  care.  The  custom  of  the  com- 
pany in  other  cases  of  carrying  horses,  and  with  them  in  the  same 
car  some  person  to  take  care  of  them  on  the  route,  repels  the  idea 
that  this  case  was  extraordinary  or  exceptional.  The  authorities 
cited  by  the  learned  counsel  of  the  appellant  related  to  common 
passengers  who  voluntarily  placed  themselyes  where  they  had  no 
right  to  be  under  the  contract  for  their  carriage.  This  is  a  differ- 
ent case.  The  deceased  occupied  the  very  place  where  he  should 
have  been,  and  was  connected  with  the  live-stock  carried  so  inti- 
mately that  they  could  not  properly  be  separated  without  possible 
danger  to  it  from  the  want  of  his  personal  care  and  attention. 
These  are  special  circumstances  attending  such  a  case  not  present 
in  cases  of  common  passenger  carriage.  In  the  case  cited  by  coun- 
sel for  appellant  of  Eaton  v.  A,  L.  £  W.  R.  Co.,  57  N.  Y.  382;  s. 
c,  15  Am.  Sep.  513,  it  was  held  that  the  conductor  of  a  coal  train 
who  inyited  a  person  to  ride  thereon  free  did  not  bind  the  company, 
or  create  the  relation  of  carrier  and  passenger  between  such  person 
and  the  company.  In  the  opinion  in  that  case  however  cases  are 
cited  approvingly  of  persons  riding  on  gravel  trains  ''  under  certain 
circumstances, ''  who  might  recover  for  injuries  occasioned  by  col- 
lision. 

Second.  Had  the  station  agent  authority  to  agree  with  Fay  verb- 
ally to  carry  his  horses  on  a  freight  car,  and  one  person  with  them 
to  take  care  of  them?  It  is  insisted  by  appellant's  counsel  that  the 
station  agent  had  no  authority  to  make  such  verbal  agreement,  and 
had  authority  only  to  make  such  customary  written  stock  contract 
as  set  out  in  the  answer.  There  is  very  little  if  any  substantial 
difference  between  the  agreement  made  and  the  one  which  it  is 
admitted  the  agent  had  authority  to  make.  Both  provide  for  the 
carrying  of  one  person,  with  such  number  of  horses  on  the  same 
car  without  chai^ge.  The  signing  of  such  person's  name  on  the  b:ick 
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of  the  written  contract  could  haye  no  effect  except  to  bind  such 
person  to  the  stipulation  that  he  was  to  take  the  *'  risk  of  personal 
injury  from  any  and  every  cause  whatever/'  Such  a  stipulation 
would  not  have  exonerated  the  company  from  liability  in  case  of 
gross  negligence.  Black  v.  Ooodrich  Transp.  Co.,  55  Wis.  322;  8. 
c,  42  Am.  Bep.  713,  and  cases  there  cited.  The  difference  between 
the  contract  made  and  the  one  that  the  counsel  of  the  appellant 
now  contends  ought  to  have  been  made  is  merely  formal,  and  the 
authority  of  the  agent  to  make  substantially  the  contract  that  he 
did  make  is  virtually  conceded.  That  class  of  cases  relied  upon  by 
the  appellant's  counsel  to  show  that  the  agent  of  a  carrier  company 
cannot  bind  the  company  by  contract  in  violation  of  his  instruc- 
tions, or  outside  of  the  legitimate  scope  of  the  particular  business 
with  which  he  is  intrusted,  is  inapplicable  to  this  case.  The  law  is 
well  settled  that  if  the  agent  had  authority  to  make  such  a  contract, 
and  in  making  it  he  violates  his  special  instructions  as  to  the  mere 
form  of  it,  of  which  the  shipper  has  no  notice,  the  company  is 
bound.  If  the  agent  has  the  general  authority  to  make  certain 
contracts,  but  is  restricted  by  private  instructions  not  known  to 
the  other  contracting  party  as  to  the  manner  of  making  them,  the 
principal  is  bound.  This  rule  is  based  on  the  public  policy  of  pre- 
venting frauds  upon  innocent  persons,  and  the  encouragement  of 
confidence  in  dealings  with  agents.  Story  on  Agency,  §§  73, 126, 
133. 

Much  stress  in  the  argument  is  laid  upon  the  want  of  authority 
in  the  conductor  to  permit  or  allow  the  deceased  to  ride  in  the  car 
with  the  horses.  This  question  is  not  of  much  importance  when 
it  is  clear  that  if  the  testimony  of  Fay  and  Marvin  is  to  be 
believed — and  the  jury  had  the  right  to  believe  it — the  deceased 
was  rightfully  in  that  car  by  contract  and  understanding  with  the 
agent,  and  by  other  testimony  such  a  contract  was  sanctioned  by 
previous  custom.  There  was  evidence  that  the  deceased  was  al- 
lowed and  permitted  by  the  conductor  to  so  ride,  or  at  least  that  he 
knew  of  it  and  assented  to  it.  It  having  been  customary  for  a  per- 
son to  so  ride  in  company  with  horses  carried  upon  said  road,  the 
conductor's  authority  to  grant  such  permission  would  seem  to  fall 
within  his  general  authority  in  the  management  and  control  of  the 
train.  Bass  v.  C.  A  N.  W.  R.  Co.,  36  Wis.  463;  a.  c,  17  Am.  Rep 
495;  Oraker  v.  G.  d  K  W.  R.  Co.,  86  Wis.  670;  s.  o.,  17  Am.  Bepi 
504;  a,  M.  ii  St.  P.  R.  Co.  v.  Ross,  112  XJ.  S.  877. 
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We  conclude  therefore  that  the  deceased  was  rightf uUj  a  passen- 
ger upon  said  train  nnder  pecnliar  circumstances,  sanctioned  both 
bj  the  contract  and  custom  of  the  company.  What  has  already 
been  said  suppdrts  the  ruling  of  the  Circuit  Court  in  rejecting  the 
evidence  offered  to  proye  what  were  the  priyate  instructions  of  the 
company  to  its  agents  as  to  the  form  in  which  such  contracts 
should  be  made,  without  showing  or  offering  to  show  that  Fay  had 
knowledge  of  them. 

Third.  Did  the  deceased  by  his  negligence  contribute  to  the 
injury  which  caused  his  death?  This  was  a  proper  question  for  the 
juiy  to  decide,  and  their  yerdict  should  not  be  disturbed  unless  the 
facts  were  such  as  to  warrant  this  court  in  holding,  as  a  matter  of 
law,  that  the  deceased  was  guilty  of  a  want  of  ordinary  care,  and 
that  such  n^ligence  per  se  contributed  to  his  injury  and  death. 
Whart  Neg.,  §  420  e^  seq.j  North  P&nn.  R.  Co.  v.  Kirky  90  Penn. 
St.  15;  Karanch  y.  Hasbrauck,  28  Wis.  569.  Was  it  so  unusual 
and  so  clearly  dangerous  for  the  deceased  to  haye  been  carried  in 
that  car  with  the  horses,  and  was  his  riding  therein  so  much  the. 
cause  of  his  injury,  that  it  can  be  said  without  hesitation  that  he 
was  guilty  of  a  want  of  ordinary  care  which  contributed  to  his 
injury?  Can  it  be  said  that  an  ordinary  prudent  man  would  not 
haye  done  so?  We  think  not.  When  the  deceased  entered  the  cai^ 
he  had  a  right  to  suppose  it  would  be  placed  in  a  safe  and  proper 
position  in  the  train.  But  the  company's  senrants  placed  it  next 
to  the  tender,  and  by  reason  thereof  it  was  the  only  car  in  the  train 
that  was  demolished  by  the  collision.  It  was  customary  for  other 
men  to  so  ride  in  the  car  with  horses,  and  the  injury  to  such  occa- 
sioned thereby  is  not  so  frequent  as  to  make  such  a  place  necessaiijily 
or  probably  dangerous.  The  testimony  was  that  it  was  proper  and 
useful  for  some  one  to  so  ride  with  horses  to  take  care  of  them  and 
quiet  them  and  keep  them  from  injury.  Such  senrice  would  seem 
to  be  a  reasonable,  as  well  to  common,  if  not  a  necessary  employ- 
ment. The  deceased  could  not  haye  been  carried  in  the  caboose, 
or  any  where  else  on  that  train  consistently  with  his  employment. 
He  was  in  the  car  with  the  horses  in  the  discharge  of  his  duty,  and 
as  we  haye  seen,  he  was  rightfully  there.  The  jury  properlj^  fpun^ 
that  he  was  not  guilty  of  a  want  of  ordinary  care  in  rid!ing  in  the 
oar  in  which  he  receiyed  his  injuries,  which  contributed  directly  to 
the  injury,  and  that  he  was  not  asleep  at  the  time  of  the  accident;. 
They  also  found  that  he  entered  that  car  for  the  purpose  of  caring 
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for  the  stock  daring  the  journey,  and  that  it  was  iisaal  on  that  road 
for  men  in  charge  of  stock  of  this  kind,  and  loaded  as  this  was,  to 
ride  in  the  car  with  such  stock.    These  findings  we  cannot  disturb. 

There  was  no  evidence  whatever  that  the  deceased  entered  the 
car  with  the  horses  clandestinely  or  to  steal  a  ride  or  to  defraud  the 
company,  and  therefore  the  authorities  applicable  to  such  a  case 
have  no  force. 

The  respondent  was  allowed  to  show  the  circumstances  of  the 
collision,  against  the  objection  of  the  appellant,  in  order  to  show 
that  the  servants  of  the  company  were  guilty  of  gross  negligence. 
According  to  the  brief  of  the  learned  counsel  of  the  appellant,  ''it 
made  no  difference  in  the  case,  so  long  as  defendant  was  negligent. 
If  plaintiff  showed  herself  otherwise  entitled  to  recover,  she  could 
only  be  defeated  by  showing  negligence  on  her  husband's  part.'^ 
This  being  so,  proof  of  gross  negligence  was  immaterial  and  could 
do  no  harm.  But  we  think  proof  of  the  accident  and  its  circum- 
stances was  proper,  and  that  it  justified  the  finding  of  gross  n^i- 
gence.  The  negligence  of  the  company  was  charged  in  the  com- 
plaint and  admitted  in  the  answer,  but  its  degree  was  an  open 
question  for  the  jury. 

This  disposes  of  the  main  questions  raised  in  the  brief  of  appel- 
lant's counsel 

[Omitting  minor  questions.] 

This  case  was  very  ably  and  fully  tried.  The-  rulings  of  the 
court  and  the  charge  to  the  jury  were  considerate  and  judicious. 
The  findings  of  the  jury  are  all  supported  by  competent  evidence. 

By  the  Ooubt.— The  judgment  of  the  Circuit  Court  is  affirmed. 

Motion  for  a  rehearing  denied. 

JuigmmU  a  firmed. 


Will  of  Walter. 

(04  Wis.  487.) 

WUl — in  Umguage  i%ot  underHood  bjf  tuUtUr. 

A  will  maj  be  vmlld  although  written  in  a  lang^oage  not  nndenlood  bj  Iha 

testator. 

APPEAL  from  probate.     The  will  was  written  in  English,  but 
the  testatrix  was  a  German  and  did  not  understand  English. 
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Oimrad  Kr«t,  for  appellants. 
Wm.  H.  Seaman^  for  respondent. 

Lyok,  J.  The  learned  coansel  for  the  appellants  challenges  the 
aocnracj  of  each  and  every  finding  of  fact  except  the  first,  which 
states  the  residence  of  the  testatrix  and  the  date  of  the  death,  and 
that  portion  of  the  third  which  finds  she  was  a  Oemian  and  did 
not  understand  the  English  language.  He  argues  with  much  inge- 
nuity that  the  testimony  fails  to  prove  any  of  the  propositions  of  fact 
thus  challenged.  After  an  attentive  perusal  of  the  testimony  we 
find  ourselves  unable  to  agree  with  the  counsel.  We  think  that 
every  fact  essential  to  the  validity  of  the  will  was  established  by  a 
fair  preponderance  of  the  testimony;  or  at  least,  that  there  was  no 
such  clear  preponderance  of  testimony  against  any  material  finding 
of  fact  as  will  authorize  this  court  to  set  it  aside.  We  do  not  deem 
it  necessary,  in  this  opinion  to  set  out  the  testimony  or  discuss  it  at 
length.     The  statement  of  our  conclusions  therefrom  must  suffice. 

Aside  from  the  finding  that  the  testatrix  did  not  understand  the 
language  in  which  her  alleged  will  was  written,  it  cannot  be  doubted 
that  the  other  findings  of  fact  fully  justify  the  admitting  of  the 
instrument  to  probate  as  her  last  will  and  testament.  We  are  thus 
brought  to  consider  the  only  question  of  law  presented  by  this  ap- 
peal, to-wit:  Should  an  instrument  executed  with  all  the  formalities 
Avhich  the  law  makes  essential  to  a  valid  execution  of  a  will,  which 
purports  to  be  the  last  will  and  testament  of  the  deceased  person  so 
executing  it,  and  which  expresses  his  will  and  intentions^  be  denied 
probate  for  the  sole  reason  that  such  person  did  not  understand  the 
language  in  which  the  instrument  was  written? 

This  is  an  interesting,  and  perhaps  an  important  question.  It 
has  not  heretofore  been  raised  in  this  court  to  our  knowledge,  and 
the  industry  of  counsel  has  failed  to  find  a  direct  adjudication  of 
the  question  elsewhere.  However,  in  Bedfield  on  Wills,  to  the 
statement  in  the  text  that ''  it  seems  to  be  well  settled  that  the  tes- 
tator may  put  his  will  in  any  language  he  may  choose,"  there  is  a 
note  in  which  the  author  says:  *^  We  doubt  if  the  common  law  will 
allow  of  a  written  will  being  expressed  in  a  language  not  understood 
by  the  testator.  That  would  seem  indispensable  to  any  understand- 
ing execution  of  the  instrument^'  VoL  1,  p.  166  (4th  ed.),  note  8. 
No  case  or  authority  is  cited  to  support  the  opinion  intimated  in  the 
Vol  TJV  —  81 
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last  extract.  The  reason  giren  for  this  opinion  is,  in  etffect,.  %h»i  a 
person  cannot  have  an  understanding  of  the  contents  of  an  instni- 
ment  unless  it  be  written  in  a  language  he  knows.  True,  he  maj 
not  get  such  understanding  by  reading  the  instrument  himself,  but 
th^re  are  other  methods  by  which  he  can  be  accurately  informed 
thereof,  although  he  may  not  be  able  to  read  understandingly  a. 
word  of  the  instrument,  A  Tast  amount  of  accurate  knowlec^  is 
alone  imparted  to  the  mass  of  mankind  by  means  of  translations 
from  languages  understood  by  but  few.  Such  is  the  foundation  of 
our  belief  in  very  many  most  important  accepted  truths  in  theology, 
science  and  history.  Important  writings  are  frequently  signed 
without  perusal,  the  signer  relying  upon  the  statement  of  another 
wjio  knows  what  the  instrument  contains  as  to  its  contents.  If  the 
informant  states  such  contents  {ruly,  the  signer  knows  just  what 
he  has  signed.  Were  an  issue  made  up  as  to  whether  the  signer  of 
a]written  instrument  knew  its  contents  when  he  signed  it,  and  the 
proofs  should  show  that  he  never  read  it,  but  was  accurately  informed 
of  its  contents  orally,  before  he  signed  it,  by  a  person  who  had  read 
it,  the  issue  would  necessarily  be  found  in  the  affirmative — ^that  is, 
that  the  signer  knew  the  contents  of  the  instrument. 

There  can  be  no  doubt,  we  think,  that  a  person  who  signs  an  obli- 
gation or  promise,  with  knowledge  of  its  contents  imparted  to  him 
by  parol  is  liable  thereon,  although  it  may  be  written  in  a  language 
he  does  not  understand.  The  question  is  not  by  what  means  or 
instrumentalities  the  signer  was  informed  of  the  contents  of  the 
instrument,  but  did  he  know  its  contents  when  he  signed  it? 

No  good  reason  is  perceived  why  this  is  not  also  true  of  wills. 
Of  course,  it  is  essential  to  a  valid  will  that  the  testator  should  have 
had  an  intelligent  understanding  and  comprehension  of  its  contents 
when  he  executed  it.  The  formalities  required  by  law  in  the  exe- 
cution of  wills  are  prescribed  for  the  purpose  (among  others)  of 
preserving  satisfactory  evidence  that  the  testator  in  each  case  had 
such  understanding  of  the  contents  of  his  will.  But  the  law  does 
not  require  that  he  shall  read  his  will  before  execution,  or  be  abis 
to  read  it  as  a  condition  to  its  validity.  If  such  were  the  law,  the 
blind  or  those  persons  who  from  illiteracy  or  other  cause  are  unable, 
to  read,  could  never  make  a  valid  written  testament  The  same 
would  be  true  of  many  persons  who  may  desire  to  execute  a  written 
will  when  in  extremUy  and  who  are  otherwise  competent  to  do  so. 
It  has  long  been  held  that  persons  thus  oiroumstanoed  may  execute 
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Talid  written  wills.  And  if  the  will  of  any  snch  person  is  drawn  in 
accordance  with  his  instructions,  although  not  read  oyer  to  him,  it 
seems  iiow  to  be  settlied  that  if  otherwise  sdlSicient,  it  is  a  yalid 
wilL     1  Bedf.  Wills,  p.  57,  ch.  3,  sec.  6,  subd.  5. 

We  perceiye  no  substantial  difference  in  principle  between  the 
oases  aboye  referred  to  and  one  in  which  a  will  is  drawn  up  in  a 
language  which  the  testator  does  not  understand.  In  cases  belonj^ 
ing  to  either  class  the  court  should  require  satisfactory  proof  that 
the  testator  was  correctly  informed  of  the  contents  of  the  instru* 
ment  he  was  about  to  execute.  Such  proof  was  made  in  the  present 
case,  and  in  addition  thereto  it  was  proyed' that  the  instrument  waa 
drawn  in  strict  compliance  with  the  instructions  of  the  testatrix  in 
that  behalf. 

In  yiew  of  the  well-known  fact  that  quite  a  large  percentage  of 
the  people  of  this  State  do  not  understand  the  English  language, 
and  of  the  probability  that  many  wills  of  such  people,  written  in 
English,  haye  been  admitted  to  probate,  we  should  adopt  the  rule 
here  suggested^  eyen  though  the  argument  against  it  were  much 
stronger  than  it  is.  Otherwise  great  mischief  might  be  done  by 
defeating  the  real  will  of  the  testators,  carefully  expressed  and  duly 
yerified  in  the  manner  prescribed  by  statute,  and  by  unsettling 
estates  supposed  to  be  settled,  and  diyesting  rights  of  property 
belieyed  to  be  fully  yested.  If  the  same  circumstances  had  existed 
generally  in  this  country  when  Judge  Kedfield  wrote  the  intima- 
tion aboye  mentioned,  we  greatly  doubt  whether  he  would  haye 
thought  that  the  rule  there  suggested  (eyen  conceding  it  to  be  a 
rule  of  the  common  law)  was  at  all  applicable  to  the  condition  and 
circumstances  of  our  people. 

Our  conclusion  is  that  because  the  instrument  in  question  was 
freely  executed  by  the  testatrix  in  due  form  of  law,  with  full  and 
accurate  knowledge  of  its  contents  and  in  accordance  with  her 
instructions  (she  being  of  sound  mind),  it  was  properly  admitted 
to  probate  and  established  as  her  last  will  and  testament,  notwith* 
standing  it  was  written  in  the  English  language,  which  she  could 
not  read  or  understand. 

Bt  xhx  Oo0fii« — ^Ihe  judgment  of  the  Circuit  Oourt  is  affirmed. 

Judgment  ofitfMd. 
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Thompsojt  y.  VfwBftMEM  IJkiok  Tblsobaph  Oompajtt. 

nUgraph — Umitinif  UabUUif  —  negUffenee — damoffet, 

ne  following  telegram  was  written  upon  a  blank  stipalating  that  the 
pany  should  not  be  liable  for  mistakes  or  delays  in  the  transmisrion  or  d»> 
liTorj  of  any  aniepeated  message,  bj  negligence  of  its  servants  or  otherwise, 
beyond  the  amount  reoeiTod  for  sending  the  same:  "  Send  baj  horse  to-day. 
Mock  loads  to-night."  The  message  was  not  repeated,  and  was  delayed  in 
transmission  by  the  defendant's  negligence,  and  the  sender  lost  the  sale  of 
the  horse  in  consequence.  Mock  was  a  well-known  horse  dealer,  in  the 
habit  of  shipping  horses  at  that  place.  HM  (1)  that  the  stipulation  did  not 
prevent  a  recovery  for  a  want  of  ordinary  care  and  diligence;  (3)  actual  dam- 
ages were  recoverable.* 

ACTION  of  damages  for  delay  of  a  telegram.  The  opinion  statei 
the  case.     The  plaintiff  had  judgment  below* 

Brooks  A  Dutcher,  for  appellant. 

Wilson  di  Proms f  for  respondents. 

Taylor,  J.  The  respondents  brought  their  action  in  jnstice'f 
court  against  the  appellant  company  to  recover  damages  of  the  com* 
pany  for  negligently  delaying  the  transmission  and  deliyery  of  the 
following  telegram,  deliyered  by  the  plaintiffs  to  the  agent  of  the 
appellant  at  Boeoobel,  in  this  State,  viz. : 

"  BoscoBEL,  April  26,  1884 
^^  To  E.  O.  Thompson,  Fsnnimore,  Wis. :  Send  bay  horse  to-day. 
Mock  loads  to  night. 

[Signed]  "  William  Thompsok." 

This  message  was  delivered  to  the  agent  of  the  company  at  Bos- 
cpbel  at  ten  A.  K.,  on  the  26th  of  April,  1884,  and  was  not  deliyered 
at  Fennimore  until  about  ten  A.  H.  on  the  28th  of  April,  1884 
The  distance  between  Boscobel  and  Fennimore  is  about  twelye 
miles.  The  company  has  a  telegraph  line  between  the  two  places. 
To  send  the  message  over  the  lines  it  would  go  first  to  Milwaukee 
and  from  there  to  Fennimore.    The  agent  of  the  company  at 

•See  Wofnaek  W.  U.  TeL  Co.  (58  Tex.  176),  44  AmTfiep.  614;  notes^  40 
Am.  B«p.  486;  88  Am.  Bep.  861. 
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Fennimore  says  he  receiyed  the  message  at  ten  o'clock  a.m.  on  ^the 
38th,  and  deliyered  it  to  the  person  to  whom  it  was  sent  in  three 
minutes  after  it  was  received.  The  usual  time  for  sending  a  dis- 
])atch  from  Milwaukee  to  Fennimore  is  about  twenty  minutes.  It 
was  also  stated  by  the  operator  at  Boscobel  that  he  sent  the  message 
to  Milwaukee  as  soon  as  it  was  received  by  him  from  the  plaintifiFi. 
The  delay  was  between  Milwaukee  and  Fennimore.  The  26th  of 
April,  1884,  was  Saturday. 

The  respondents  recovered  in  justice's  court,  and  the  company 
appealed  to  the  Circuit  Court  A  trial  was  had  in  that  court,  and 
the  respondents  recovered  a  verdict  for  $25  damages,  for  which 
they  had  judgment,  and  the  company  appeals  to  this  court.  Upon 
the  argument  in  this  court,  the  counsel  for  the  appellant  insists  that 
upon  the  proofs  the  plaintiff  was  entitled  to  recover  only  the  money 
paid  for  sending  the  message,  and  as  that  had  been  tendered  after 
the  action  was  commenced,  together  with  the  costs  of  the  action  up 
to  the  time  of  the  tender,  the  judgment  should  have  been  in  favor 
of  •the  appellant  This  proposition,  it  is  insisted,  should  be  sus- 
tained upon  two  grounds:  (1)  Because  such  was  the  contract 
between  the  parties  at  the  time  the  message  was  sent;  and  (2)  upon 
the  facts  proved  and  under  the  complaint,  such  is  the  extent  of  the 
damages  the  plaintiff  is  entitled  to  recover  against  the  appellant  in 
this  action. 

The  telegram  was  written  upon  one  of  the  blanks  of  the  company, 
and  the  plaintiff  admits  that  he  knew  the  contents  of  said  blank 
when  he  sent  the  message.  The  following  is  printed  on  such 
blanks,  viz.: 

**  All  messages  taken  by  this  company  are  subject  to  the  follow- 
ing terms:  To  guard  against  mistakes  or  delays  the  sender  of  a 
message  should  order  it  repeated,  that  is,  telegraphed  back  to  the 
originating  office  for  comparison.  For  this  one-half  the  regular 
rate  is  oharged  in  addition.  It  is  agreed  between  the  sender  of  the 
following  message  and  this  company  that  said  company  shall  not 
be  liable  for  mistakes  or  delays  in  the  transmission  or  delivery,  or 
for  non-dolivery,  of  any  unrepeated  message,  whether  happening  by 
negligence  of  its  servants  or  otherwise,  beyond  the  amount  received 
for  sending  the  same;  nor  for  mistakes  or  delays  in  the  transmission 
or  delivery,  or  non*deli very,  of  any  repeated  message  beyond  fifty 
times  the  sum  received  for  sending  the  same,  unless  specially  in- 
sored;  nor  in  any  case  for  delays  arising  from  unavoidable  interru;p- 
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tion  in  the  working  of  its  lines,  or  for  errors  in  cipher  or  obscure 
messages.  And  this  company  is  hereby  made  the  agent  of  the 
sender  without  liability  to  forward  any  message  over  the  lines  of  any 
other  company  when  necessary  to  reach  its  destination. 

'*  Correctness  in  the  transmission  of  messages  to  any  point  on 
the  lines  of  this  company  can  be  insured  by  contract  in  writing, 
stating  agreed  amount  of  risk,  and  payment  of  premium  thereon  at 
the  following  rates,  in  addition  to  the  usual  charge  for  repeated 
messages,  viz. :  One  per  cent  for  any  distance  not  exceeding  1,000 
mites,  and  two  per  cent  for  any  greater  distance.  No  employee  of 
the  company  is  authorized  to  Tary  the  foregoing.'' 

It  is  not  alleged  in  the  complaint,  nor  proved  upon  the  trial,  that 
any  reason  was  given  by  the  plaintiff  to  the  agent  at  Bosoobel  for 
sending  the  message,  except  what  appears  on  the  face  of  it;  but 
he  testifies  that  he  told  the  agent  to  ''hurry  it  up." 

It  is  insisted  that  according  to  the  terms  of  the  contract  signed 
by  the  plaintiff  when  he  sent  his  message,  the  company  is  relieved 
from  all  liability  to  respond  in  damages  to  the  plaintiff  for  any 
neglect  or  delay  in  forwarding  or  delivering  the  message,  beyond  the 
repayment  of  the  money  paid  the  company  for  sending  the  same. 
Whatever  may  be  the  decisions  of  other  courts  in  other  States  upon 
this  question,  we  think  the  decisions  of  this  court  settle  the  ques- 
tion against  the  appellant.  Candee  v.  W.  U.  TeL  Co*,  34  Wis.  471; 
8.  c,  17  Am.  Rep.  452;  Hiblard  v.  W.  XT.  TeL  Co.,  33  Wis.  558, 
568.  In  these  cases  the  telegrams  were  sent  as  night  dispatches, 
upon  printed  blanks  of  the  company  by  the  terms  of  which  such 
messages  were  sent  at  half  the  usufd  rates  for  day  messages,  ''on 
condition  that  the  company  should  not  be  liable  for  errors  or  de- 
lays in  the  transmission  or  delivery,  or  non-delivery,  of  such  mes- 
sages, from  whatever  cause  occurring  and  should  only  be  bound  in 
such  cases  to  return  the  amout  paid  by  the  sender.''  In  both  cases 
it  was  held  that  the  contract  was  void  as  against  public  policy  so 
far  as  it  undertakes  to  protect  the  company  from  liability  for  the 
negligence  or  fraud  of  its  agents.  In  the  last  case  cited  the  present 
chief  justice  says,  quoting  from  the  opinion  in  Baldwin  v.  U.  S.  TeL 
Co.,  45  N.  T.  751;  8.  c,  6  Am.  Rep.  165:  "  While  tel^ph  com- 
panics  are  not  insurers  and  do  not  guarantee  the  delivery  of  all 
messages  with  entire  accuracy  and  against  all  contingencies,  they 
do  undertake  for  ordinary  care  and  vigilance  in  the  perfonnance  cl 
their  duties,  and  to  answer  for  the  neglect  and  omission  of  duty  of 
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their  servants  and  agents;"  '^ and  this  degree  of  liability  the  law 
imposes  upon  them^  as  well  in  the  transmission  and  delivery  of  a 
night  as  of  a  day  dispatch."  Chief  Justice  Dixon,  in  the  Candee 
case  says :  **  Either  the  company  enters  into  a  contract  with 
him  (the  sender  of  the  message),  and  takes  upon  itself  the  burden 
of  some  sort  of  legal  obligation  to  send  the  message,  or  it  does  not. 
It  would  be  manifestly  against  reason,  and  what  all  must  assume  to 
be  the  intention  of  the  parties,  to  say  that  no  contract  whatever  is 
made  between  them;  and  nobody,  not  even  the  oflScersorrepresen- 
tatives  of  the  company,  asserts  such  a  doctrine.  It  would  seem  ut- 
terly absurd  to  assert  it.  Holding  itself  out  as  ready  and  will- 
ing and  able  to  perform  the  service  for  whosoever  comes  and  pays 
the  consideration  itself  has  fixed  and  declared  to  be  sufficient,  and 
actually  receiving  such  consideration,  it  cannot  be  denied,  we  think, 
that  a  legal  obligation  arises  and  duty  exists  on  the  part  of  the 
company  to  transmit  the  message  with  reasonable  care  and  diligence, 
according  to  the  request  of  the  sender." 

We  are  quite  satisfied  with  the  decisons  of  this  court  above  cited, 
and  with  the  reasons  given  to  sustain  them,  and  we  believe  they  are 
in  accord  with  the  weight  of  authority  in  other  courts.  See  U.  S, 
Tel  Co.  v.  Gilderslevey  29  Md.  248;  Baldwin  v.  U.  8.  Tel  Co.,  45 
N.  Y.  744;  8.  c,  6  Am.  Eep.  165;  Breeae  v.  U.  S.  Tel  Co.,  48  N. 
Y.  140;  8.  c,  8  Am.  Eep.  526;  Bartlett  v.  W.  U.  Tel  Co.,  62 Me. 
209;  8.  c,  16  Am.  Eep.  437;  JV.  T.  £  W.  P.  Tel  Co.  y.  Dryhurgh, 
35  Penn.  St  298;  Telegraph  Co.  v.  Oriawold,  37  Ohio  St.  301;  8. 
c,  41  Am.  Rep.  509;  W.  U.  Tel  Co.  v.  Fenion,  52  Ind.  1;  Abraham 
V.  W.  U.  T.  Co.,  23  Fed.  Eep.  315;  Express  Co.  v.  Caldwell,  21 
Wall.  269;  Parks  v.  Alta  Cal  Tel.  Co.,  13  CaL  422;  White  v.  W. 
U.  Tel  Co.,  14  Fed.  Eep.  710,  718;  Truej.  Intematumal  Tel.  Co., 
60  Me.  9;  8.  c,  11  Am.  Eep.  156;  Wann  v.  W.  U.  Tel  Co.,  37 
Mo.  482. 

In  holding  that  the  telegraph  company  was  liable  to  the  plaintifl! 
upon  the  facts  proved  in  this  case,  we  do  not  wish  to  be  understood  as 
holding  that  the  company,  under  the  agreement  in  question,  would 
be  liable  for  a  mere  mistake  as  to  the  accuracy  of  the  message  sent, 
or  in  its  delivery,  which  might  occur  in  the  transmission  or  delivery 
notwithstanding  the  exercise  of  ordinary  care  on  the  part  of  the  com- 
pany, its  agents  and  servants.  The  evidence  in  this  case  shows  a 
want  of  ordinary  care  and  diligence  in  the  transmission  and  deliv- 
eiy  of  the  message  when  unexplained,  and  not  a  mere  mistake 
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which  might  occur  consistently  with  the  exercise  of  ordinary  care. 
The  learned  Gircoit  judge  did  not  err  in  charging  the  jury  that  '*  it 
was  the  duty  of  the  defendant  company  to  transmit  the  message 
with  reasonable  care  and  diligence,  and  in  so  far  as  the  contract  at 
the  head  of  the  message  blank  undertakes  to  limit  or  change  this 
liability,  it  is  void. 

The  only  other  question  in  the  case  is  whether  the  plaintiff,  upon 
the  facts  proved,  was  entitled  to  recover  more  than  nominid  dama- 
ges. It  seems  to  us  that  the  telegram  itself  informed  the  agent  of 
the  company  that  it  was  of  importance  that  the  horse  mentioned 
tlicrein  should  be  sent  to  Boscobel  immediately  on  receipt  of  the 
telegram,  so  that  he  would  arrive  there  before  Mock  would  load  his 
horses  that  evening.  It  was  shown  on  the  trial  that  Mock  w»s 
a  well  known  purchaser  of  horses  in  that  vicinity,  and  was  in  the 
habit  of  shipping  horses  purchased  from  that  place  to  Milwaukee; 
and  in  the  absence  of  evidence  to  the  contrary  it  may  be  presumed 
that  the  agent  of  the  company  knew  that  fact.  The  telegram 
fairly  conveyed  the  idea  to  the  agent  that  this  horse  was  wanted  on 
that  day  at  Boscobel  for  the  purpose  of  sale  to  Mock.  This  was 
indicated  by  the  words  in  the  telegram,  *^  Mock  loads  to-night" 
The  evidence  clearly  tended  to  show  that  the  plaintiffs  lost  the  sale 
of  the  horse  to  Mock  by  reason  of  the  delay  in  transmitting  the 
message,  and  that  the  loss  of  such  sale  was  a  damage,  to  them  of 
$25,  which  was  the  amount  they  recovered. 

We  think  the  case  was  correctly  decided  at  the  Oircuit,  and  there 
are  no  errors  in  the  record  which  should  cause  a  reversal  of  the 
judgment.  This  decision,  as  well  as  the  two  above  quoted  made 
by  this  court,  are  in  accord  with  the  policy  of  this  State  as  evidenced 
by  the  enactment  of  chapter  171,  Laws  of  1885.  This  chapter  ex- 
pressly declares  that  all  telegraph  companies  doing  business  in  this 
State  shall  be  liable  ^*  for  all  damages  occasioned  by  failure  or  neg- 
ligence of  their  operators,  servants  or  employees  in  reoeiving, 
copying,  transmitting  or  delivering  dispatches  or  messages." 

Bt  THl  Ooitbi^^ —  The  judgment  of  the  Oircuit  Court  is  affirmed 

Judgment  affirmed. 
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MatHtr  and  «»npoiU  —  vm  pfhbttd  horteifor  work  not  conUmplaied, 

Where  one  part/  lets  his  team  and  driver  to  another,  to  be  used  in  a  certain 
place  and  for  a  certain  purpose,  and  while  being  need  in  a  different  place 
and  for  a  different  purpose,  without  the  bailor's  consent,  the  team  is  lost 
without  anj  negligence  of  the  driyer,  the  hirer  is  responsible  therefor. 

ACTION  of  damages  for  lofis  of  a  team  of  hired  horses.    The 
opinion  states  the  point.    The  phuntiff  had  judgment  below. 

H.  H.  Orctee,  for  appellant. 

L.  A.  Pradt,  for  respondent 

Oassodat,  J.  The  court  stated  to  the  jurj  that  it  was  admitted, 
or  proved  by  uncontradicted  evidence,  that  at  the  time  of  the  acci- 
dent the  team  and  driver  ''  were  in  the  employ  of  the  defendant 
*  *  *  for  the  purpose  of  hauling  logs."  It  is  now  claimed  that 
this  was  a  controverted  question  of  fact  for  the  jury  to  determine. 
The  only  witness  of  the  defendant  on  that  question  testified,  in 
effect,  that  he,  in  behalf  of  the  defendant,  made  the  contract  of 
hire  with  the  plaintiff;  that  he  hired  the  team  and  driver  ''to  haul 
logs,  and  to  haul  supplies  to  Sugar  Camp  or  Rocky  Run,  just  as  he 
was  a  mind  to  have  him.'*  It  is  undisjmted  that  for  the  time  being 
the  team  and  driver  had  stopped  hauling  supplies,  and  had  gone  to 
Rocky  Run  for  the  express  purpose  of  hauling  logs,  and  had  hauled 
logs  there  for  one  day.  There  is  no  claim,  nor  any  testimony  to 
support  any  claim,  of  any  express  contract  with  the  plaintiff  that 
tlie  team  should  be  used  in  hauling  hay  or  supplies  from  any  other 
place  than  Rhinelandcr.  The  defendant  did  give  evidence  tending 
to  prove  that  by  the  general  custom  in  the  vicinity,  it  was  under- 
stood that  when  a  team  was  hired  to  haul  logs  it  included  the  right 
to  use  the  same  to  haul  a  load  of  supplies,  or  a  load  of  hay  or  any 
thing  of  that  description.  The  court  was  very  liberal  in  its  allow- 
ance of  evidence  of  such  general  custom.  The  plaintiff  denied  any 
knowledge  of  the  existence  of  such  custom.  The  question  whether 
such  custom  existed  was  fairly  submitted  to  the  jury.  The  verdict 
Vot.LIV  — 82 
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for  the  plaintiff  negatived  the  existence  of  such  custom,  and  estab* 
lished  the  fact  as  a  verity  that  by  the  express  contract  of  hire  the 
team  was  only  to  be  nsed  in  hauling  supplies  from  Bhinelander, 
or  logs  at  Lucky  Bun. 

The  defendant  requested  the  court  to  instruct  the  jury  in  effect 
that  the  driver  was  the  agent  of  the  plaintiff;  that  his  consent  to  ga 
for  the  hay  was  the  consent  of  the  plaintiff,  and  hence  that  ha 
could  not  recover;  and  that  if  the  injury  occurred  throngh  the 
driver's  negligence,  then  the  plaintiff  could  not  recover.  For  tho 
refusal  to  give  such  several  instructions  errors  are  assigned. 

In  a  limited  sense  the  driver  was  the  agent  of  the  plaintiSl  He 
was  such  agent  in  caring  for  and  driving  the  team  in  hauling  sup- 
plies from  Rhinelander  and  logs  at  Rocky  Run.  That  included  the 
proper  feeding  and  handling  of  the  team.  He  was  only  twenty- 
two  years  of  age,  but  had  some  experience  in  driving  teams.  There 
is  no  claim  nor  evidence  tending  to  prove  that  he  was  negligent  in 
the  act  of  handling  the  team.  There  was  a  road  to  the  first  stack. 
It  had  been  cut  by  the  guide  sent  with  the  driver.  Near  the  first 
stack  the  road  was  along  on  the  ice  on  the  river.  There  was  no 
difficulty  in  getting  to  the  first  stack.  Between  that  stack  and  the 
other  stack  there  was  no  road  nor  any  broken  path.  It  seems  to 
have  been,  or  at  least  a  portion  of  it,  right  along  on  the  river.  But 
the  water  was  frozen  over,  and  the  ice  was  covered  with  snow.  The 
space  between  the  two  stacks  appeared  to  be  level  snow,  and  there 
was  no  unusual  appearance  around  or  about  the  place  where  the 
accident  occurred.  The  driver  had  never  been  there  before.  There 
is  no  evidence  that  there  was  any  safer  way  or  any  other  way  to  the 
second  stack.  There  is  no  evidence  that  the  team  was  not  driven 
properly  and  in  the  way  directed  by  the  guide,  who  appears  to  have 
known  of  the  locus  in  quo.  The  age  of  the  guide  is  not  given,  but 
he  was  selected  by  the  defendant's  foreman  for  the  purposes  indi- 
cated. The  accident  did  not  occur  by  reason  of  any  negligence  in 
the  mere  driving  or  handling  the  team,  but  in  obeying  the  direc- 
tions  given  by  the  foreman  and  guide,  and  driving  the  team  into  a 
dangerous  place  without  knowing  it  to  be  dangerous.  If  the  driver 
was  negligent  at  all,  it  was  in  obeying  directions  and  driving  out 
upon  the  ice  for  the  first  time  without  first  testing  its  strength.  If 
the  guide  was  negligent  in  walking  behind  the  sled  while  being 
driven  to  the  second  stack,  instead  of  going  ahead  of  the  team  and 
testing  the  ice,  yet  as  the  service  im  which  they  were  then  engaged 
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was  not  6Qch  as  was  contemplated  in  the  contract  of  hire,  he  was 
not  a  oo-employee  with  the  driver  in  anch  a  sense  as  to  relieve  the 
defendant  frem  liability  on  account  of  sach  negligence.  Railroad 
Oo.  ▼.  Fk^t,  17  Wall.  663;  Mann  v.  OrimUai  P.  FT.,  11  R  I.  162; 
Laior  r.C,  B.  A  Q.  R.  Co.,  62  DL  401;  8.  c.,4  Am.  Bep.  616. 

Was  the  driver  the  agent  of  the  plaintiff  in  the  act  of  obeying 
the  directions  of  the  defendant's  foreman  and  guide,  at  a  place  dis* 
tant  from  the  camp,  and  in  a  kind  of  work  not  contemplated  by 
the  contract  of  hire?  It  seems  to  ns  that  he  was  not  Of  course 
the  driver  was  selected  by  the  plaintiff  to  drive  the  team  in  per- 
forming the  work  contemplated  in  the  contract  of  hire.  Had  the 
injury  occurred  by  reason  of  any  negligence  or  incompetency  of  the 
driver  while  engaged  in  the  work  or  service  so  contemplated  by  the 
contract  of  hire,  then  the  loss  would  have  fallen  upon  the  plaintiff; 
for  by  selecting  him  to  drive  his  team,  he  had  taken  upon  himself 
the  responsibility  of  the  requisite  care  and  competency  of  the  per- 
son so  selected  in  doing  the  work  he  had  contracted  to  have  him 
do.  Quartnan  v.  Burntit^  6  Mees.  &  W.  499;  Jones  v.  Mayor,  14 
Q.  B.  Div.  890;  Huff  v.  Ford,  126  Mass.  24;  s.  c,  80  Am.  Rep. 
646;  Joslin  v.  Orand  Rapids  L  Co.,  60  Mich.  616;  a.  c.,  46  Am. 
Bep.  64.  And  yet,  while  engaged  in  such  contemplated  work,  had 
the  team  been  injured  solely  by  reason  of  having  been  driven  by 
the  careless  direction  of  the  defendant  into  some  place  of  danger, 
not  obvious  to  the  senses  and  unknown  to  the  driver,  there  would 
be  no  question  of  the  defendant's  liability.  Inderrnaur  v.  Dames, 
2  C.  P.  Div.  811.  In  such  contemplated  service  the  defendant  was 
still  under  obligation  to  exercise  reasonable  diligence  in  providing 
a  suitable  place  for  the  team  to  be  driven;  or  in  other  words,  not«to 
carelessly  cause  the  team  to  be  driven  into  a  place  of  concealed  dan- 
ger unknown  to  the  driver.  Inderrnaur  v.  Dames,  2  C.  P.  Div. 
811;  Coombs  v.  New  Bedford  C.  Co.,  102  Mass.  683,  684;  8;  c,  3 
Am.  Bep.  606;  Swoboda  v.  Ward,  40  Mich.  423;  Parkhursi  v.  John- 
son, 60  Mich.  70.  In  case  of  injuiy  in  such  contemplated  service, 
the  mere  fact  that  the  driver  was  in  a  limited  sense  the  agent  of  the 
plaintiff,  as  indicated,  would  not  take  away  the  liability  of  the  de- 
fendant, under  whose  orders  and  control  he  was  acting  at  the  time, 
for  negligently  inducing  him  to  drive  into  a  place  of  concealed  dan- 
ger.    Rourke  v.  WhiU  M.  C  Co.,  2  C.  P.  Div.  206. 

But  the  case  at  bar  is  more  favorable  for  the  plaintiff  than 
any   iuppoaed.     Here   the  injury  occurred   when  neither   the 
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team  nor  the  driver  were  engaged  in  the  work  oonteibplated 
in  the  oontract  of  hire.  They  were  both  however  doing  ser- 
vice for  the  defendant  under  the  directions  of  its  foreman 
and  the  gnide  selected  by  him.  The  team  was  drowned  solely 
by  reason  of  being  driven  by  sach  direction  into  a  place  of  concealed 
danger  unknown  to  the  driver.  Had  not  the  team  at  the  time  of 
the  injury  been  accompanied  and  driven  by  the  driver  selected  and 
employed  by  the  plaintiff.,  there  could  be  no  question  but  what  such 
diverted  use  of  the  team  would  have  been  a  conversion  within  all  the 
uiithorities.  Wheelock  v.  Wheelriffht,  5  Mass.  104\  "Homer  v.  Thwing^ 
3  Pick.  492;  HaU  v.  Corcoran,  107  Mass.  251;  S.C.,  9  Am.  Bep.  60; 
Woodman  v.  Hubbard,  25  N.  H.  67;  HaH  v.  Skinner,  16  Vt.  138; 
s.  c,  42  Am.  Dec.  500.  The  same  rule  has  been  applied  to  the  un- 
authorized use  of  slaves.  Horsely  v.  Branch,  1  Humph.  199; 
Scruggs  v.  Dams,  5  Sneed,  261;  Moseley  v.  Wilkinson,  24  Ala.  411; 
Fail  V.  McArthur,  31  Ala.  26;  Spencer  v.  PiUher,  8  Leigh,  566. 
For  the  loss  during  such  diversion  or  misuse,  the  defendant  would 
have  been  absolutely  liable,  even  though  it  occurred  by  reason  of 
the  fault  of  the  horses  or  as  a  mere  accident.  Lueas  v.  TrumlnM^ 
15  Oray,  306;  Perham  v.  Coney^  11?  Mass.  102;  Fisher  v.  Kyle^  27 
Mich.  454;  Lane  v.  Cameron,  88  Wis.  603.  Does  the  mere  fact  that 
the  driver  consented  to  the  diversion  of  employment,  and  was  in 
the  act  of  driving  the  team  when  the  accident  occarred,  relieve  the 
defendant  from  the  liability  whicH  would  otherwise  have  existed? 
We  must  answer  this  question  in  the  negative.  There  is  no  claim 
that  he  participated  in  or  was  even  present  at  the  time  of  making 
the  contract  of  hire;  nor  that  he  had  any  authority  to  modify  the 
contract  or  make  a  new  one.  The  case  is  quifce  similar  in  principle 
to  Crocker  v.  GulUfer,  44  Me.  491,  where  one  of  the  drivers  had  a 
conditional  interest  in  the  horses  and  consented  to  their  diversion, 
but  it  was  held  that  the  defendants  were  liable  for  their  value,  not- 
withstanding they  were  accidentally  destroyed  by  fire  without  the 
neglect  or  fault  of  any  one. 
The  judgment  of  the  Circuit  Oourt  is  affirmed. 

Judgment  affirtned. 
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Bmnki — 9ai9ing9 — unauthiniMed  poffmenii. 

In  a  pM8-book  issaed  hy  a  saTings  bank  to  a  depositor  was  a  printed  by-law, 
as  follows:  "All  pajments  made  bj  the  bank  upon  the  presentation  of  the 
pass-book,  and  duly  entered  therein  will  be  regarded  as  binding  upon  the  de- 
positor ;  money  may  also  be  drawn  upon  the  written  order  of  the  depositor 
or  his  attorney  when  accompanied  by  the  pass-book."  HM,  that  this  did 
not  authorize  a  ]>ayment  to  a  stranger  whose  only  evidence  of  authority  to 
ree^TO  it  was  the  possession  of  the  pass-book.* 

ACTION  to  recover  a  savings  bank  deposit.     The  opinion  states 
the  case.    The  defendant  had  judgment  below, 

Jamei  Troy,  for  appellant. 

Wm.  &  09gsw$tt,  for  respondent. 

BuesB^  0.  J.  The  defendant,  a  savings  bank,  seeks  to  justify 
the  payment  by  it  of  a  depositor's  money,  to  a  stranger  upon  the 
ground  that  such  payments  were  made  to  a  person  having  possession 
of  the  depositor's  pass-book.     Such  a  pass-book  is  not  negotiable 

"  •QeeXMbaU  v.  Narkm.{ti» N. H.  1),  47  Am.  Bep.  17L 
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paper^  and  its  possession  constitutes  in  itself  no  evidence  of  a  right 
to  draw  money  thereon.  It  merely  imporljs  a  liability  of  the  bank 
to  the  depositor  for  the  moneys  deposited,  and  an  agreement  to 
repay  them  at  sach  time  and  in  such  manner  as  he  shall  direct 
This  contract  is  implied  from  the  nature  and  objects  of  the  trans- 
action occurring  between  the  parties.  Crawford  t.  West  80$ 
Bank,  100  K.  Y.  61;  B«  c,  63  Am.  Sep.  152.  The  depositor  may 
by  special  contotct  authorize  payments  to  be  made  in  some  other 
manner  than  by  his  directions,  but  in  order  to  make  such  payments 
a  protection  to  the  bank,  it  is  necessary  for  it  to  show  some  special 
agreement  with  the  customer,  authorizing  such  a  mode  of  payment 

The  defendant  in  this  case  claims  to  have  had  such  authority  by 
force  of  a  by-law  printed  in  the  pass-book,  delivered  to  the  plaintiff 
at  the  time  of  making  his  first  deposit  Assuming  for  the  purpose 
of  the  argument,  that  the  mere  acceptance  by  the  depositor  of  a 
pass-book  containing  by-laws  regulating  the  manner  of  making 
deposits  and  payments  constitutes  a  contract  between  the  parties, 
we  will  inquire  into  the  meaning  and  intent  of  the  by-law  referred 
to.  It  reads  as  follows:  *'  All  deposits  and  drafts  must  be  entered 
in  the  pass-book  at' the  time  of  the  tinansaction,  and  all  payments 
made  by  the  bank,  upon  the  presentation  of  the  pass-book,  and 
duly  entered  therein,  will  be  regarded  as  binding  upon  the  deposi- 
tor. Money  may  also  be  drawn  upon  the  written  order  of  the 
depositor  or  his  attorney  when  accompanied  by  the  pass-book.  No 
money  shall  be  received,  nor  shall  any  money  be  paid  out  except  by 
the  teller  at  the  bank  in  the  presence  of  an  ofiScer  or  trustee.  No 
money  shall  be  withdrawn  as  a  matter  of  right  without  three 
months'  previous  notice.''  We  do  not  think  this  by-law  supports 
the  contention  of  the  defendant 

It  is  argued  by  it  that  the  phrase  **  all  payments,"  as  used  therein, 
means  any  sum  of  money,  delivered  by  it,  to  any  person  who  may 
for  the  time  being  have  in  his  possession  the  pass-book,  and  it  is 
only  by  assuming  that  such  a  delivery  of  money  is  a  payment  upon 
that  account,  that  any  color  of  support  is  afforded  to  the  argument 
This  may  have  been  the  understanding  and  intention  of  the  bank 
in  framing  the  by-law,  but  in  order  to  make  that  understanding 
obligatory  upon  the  customer,  it  was  sdso  necessary  that  he  should 
have  a  simular  understanding,  or  that  the  law  should  have  been 
expressed  in  language  incapable  of  any  other  fair  construction. 
We  do  not  think  that  the  word /'payments,''  as  used  in  it,  can 


DECEMBER  TERM,  1885.  655 

Smith  T.  Brookljn  Sayings  Bank. 

According  to  the  legal  or  common  acceptation  or  meaning  of  thct 
wordy  bQ  construed  to  mean  any  sums  which  the  bank  might  choose 
to  disburse^  regardless  of  the  person  to  whom  they  were  made. 
Payment  by  a  debtor  can  be  legally  made  only  to  the  creditor  or  hia 
Authorised  representative^  and  in  order  to  constitute  any  other 
transaction  a  payment^  it  is  essential  to  its  validity,  that  it  should 
be  authorized  by  the  person  entitled  to  demand  it. 

The  defendants  have  not  here  shown  any  such  authority.  An 
Agreement  that  payments  made  in  a  particular  manner  shall  be 
binding  and  conclusive  upon  the  depositor  does  not  tend  to  author- 
ize a  payment  made  to  a  stranger,  or  give  any  other  signification 
to  the  word  '' payment"  than  it  usually  bears.  The  effect  which, 
it  is  argued,  should  be  given  to  the  language  used  can  be  indulged 
in  only  by  force  of  a  contract  with  the  depositor;  but  it  is  here 
Attempted  to  imply  the  contract  from  the  mere  use  of  the  word 
'^payments,"  etc.  This  is  reasoning  in  a  circle,  and  proves 
nothing. 

Further  examination  of  the  provisions  of  the  law  confirms  our 
views.  It  is  quite  improbable  that  so  important  a  power  should 
have  been  left  to  be  inferred  from  loose  and  doubtful  phraseology, 
if  it  had  been  originally  intended  to  be  conferred  by  the  parties, 
and  the  plaintiff  is  entitled  in  this  case  to  that  construction  of  the 
by-law  which  makes  it  conform  to  the  popular  and  ordinary  signifi- 
•cation  of  its  language. 

The  by-law  seems  to  contemplate  but  two  modes  of  payment, 
both  of  which  require  the  presentation  of  the  pass-book  as  the  con- 
dition thereof,  one  apparently  authorizing  a  payment  to  the  deposi- 
tor, personally,  and  the  other,  one  which  may  be  made  in  his 
absence.  The  one  provides  for  the  conclusive  effect  of  payments 
made,  and  duly  entered  in  the  pass-book,  and  the  other,  for  pay- 
ments made  in  his  absence  to  a  third  person,  having  possession  of 
the  pass-book*  This  provision  requires  the  depositor's  written 
^rder  t^  accompany  the  pass-book. 

The  fair  implication  from  this  provision  is,  that  no  other  pay- 
ments to  strangers  are  contemplated  or  authorized.  ExpresM 
unius  est  ezdusio  dUerius.  Any  other  construction  of  the  by-law 
would  render  the  clause  referred  to  unmeaning  and  inoperative. 
If  the  bank  were  authorized  to  make  payments  to  a  stranger,  hav- 
ing possession  of  the  pass-book  alone,  the  provision  authorizing  the 
bank  also  to  make  such  payments  to  a  stranger^  not  only  having 
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poesesaion  of  the  pass-book,  bat  also  of  the  depositor's  written  order^ 
would  be  useless  and  unmeaning. 

It  is  the  duty  of  a  court  to  give  effect  to  all  of  the  provisions  and 
language  used  in  framing  a  law,  if  it  is  susceptible  of  such  a  con- 
struction, and  they  are  precluded  from  giving  it  such  an  effect  as 
will  render  any  of  its  clauses  inoperative  or  ineflectuaL  Such  a  con- 
struction as  we  have  indicated  is  the  only  one  which  gives  a  legiti- 
mate operation  to  the  clause  referring  to  a  written  order. 

This  case  is  not  affected  by  the  decisions  in  Shoenwald  v.  Metro- 
politan Banky  57  N.  Y.  415,  and  similar  caises,  where  the  language 
of  the  contract  was  substantially  different.  There  the  language  of 
the  by-law  plainly  implied  and  provided  for  payment,  made  to  other 
persons  than  the  depositor,  and  gave  a  signification  to  the  word 
'^ payments"  which  included  strangers  having  possession  of  the 
pass-book. 

The  conclusion  reached  by  us,  as  to  the  authority  conferred  by 
this  by-law  upon  the  bank  in  making  payments,  renders  it  unnec- 
essary to  refer  to  the  other  questions  in  the  case.  It  may  not  how- 
ever be  inappropriate  to  say  that  we  are  also  of  the  opinion  that 
within  the  cases  of  Boone  v.  Ciiizentf  Savings  Bank,  84  N.  T.  88; 
8.  c,  38  Am.  Rep.  498,  and  Attefi  v.  Williamsburgh  Savings  Bank, 
69  N.  Y.  321,  the  court  below  erred  in  refusing  to  submit  the  ques- 
tion to  the  jury  as  to  whether  upon  ttie  evidence  in  the  case  the 
defendant  exercised  reasonable  care  and  pnidence  in  making  the 
alleged  payments. 

It  follows  of  course  from  this,  that  the  trial  court  also  erred  in 
excluding  evidence  tending  to  show  the  want  of  care  and  prudence 
on  the  part  of  the  bank  in  disbursing  the  plaintiff's  funds. 

The  judgments  of  the  General  and  Trial  Terms  should  be 
reversed,  and  a  new  trial  ordered,  with  costs  to  abide  the  result 

All  concur.  Judgm0ni  reversed. 
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(101 N.  Y.  ea.) 

ifuitrumeTU — bona  JUUhokUr — eondderaUtm. 

An  agent  at  Nicaragua  having  collected  a  claim  for  hia  principal,  the  plaintiff, 
at  Panama,  sent  him  a  draft  for  the  net  proceeds,  drawn  by  him  on  the  de- 
fendant at  New  York,  which  was  received  by  the  plaintiff  in  place  of  the 
money  collected,  and  was  accepted  by  the  defendant,  but  was  not  paid. 
Hfid^  that  the  plaintiff  was  a  btniafide  holder  for  valae,  and  that  the  defend- 
ant was  estopped  from  showing  that  his  acceptance  was  withoat  considera- 
tion or  induced  by  the  drawer's  fraud. 

ACTION  on  a  bill  of  exchange.    The  opinion  states  the  case. 
The  plaintiff  had  a  yerdict,  which  was  set  aside  by  the  €toneral 
Term. 

F,  R.  Caudertf  for  appellant. 

0.  E,  Codduigton,  for  respondent. 

RuoEBy  C.  J.  In  the  discussion  of  this  case  it  is  umieoessary  to 
consider  particularly  the  agency  of  Hourqtiet  &  Poylo  in  the  trans- 
action,  as  they  acted  solely  as  the  gratuitous  agents  of  the  plaintiffs, 
and  had  no  interest  in  the  subject  of  the  business.  It  may  there- 
fore be  treated  as  a  transaction  occurring  directly  between  the  plain- 
tiffs and  Ran  Runnels,  and  concisely  described,  was  to  the  follow- 
ing effect:  The  plaintiffs  were  merchants  doing  business  in  Panama, 
and  one  Christofel  was  a  customer  and  debtor  of  theirs,  residing  at 
San  Juan  del  Sur,  near  Rivas,  in  the  State  of  Nicaragua.  Chris- 
tofel was  desirous  of  discharging  his  obligations  to  the  plaintiffs, 
but  was  embarrassed  in  doing  so  by  the  infrequency  of  communica- 
tion between  Rivas  and  Panama,  and  the  want  of  a  system  of  ex- 
change enabling  him  to  transmit  funds  safely  and  expeditiously 
frorn  one  place  to  the  other.  Under  these  circumstances  the  plain- 
tiffs consulted  Hourquet  &  Poylo,  a  business  firm  at  Panama,  as  to 
the  best  manner  of  collecting  the  debt.  The  plaintiffs  were 
informed  by  Hourquet  &  Poylo  that  Ran  Runnels  was  a  correspond- 
ent of  theirs  I'esiding  at  Rivas,  and  that  the  collection  could  prob- 
ably be  made  throngli  him,  and  offered  to  transmit  a  draft  on  Chris- 
tofel to  Runnels,  for  that  purpose.  'Thereupon  the  plaintiffs  made 
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their  draft  on  Christof el  on  sixty  days  for  1 1  ^OOO  payable  to  Hoarquet 
&  Poylo,  who  indorsed  the  same  to  Runnels  and  forwarded  it  to  him 
at  Rivas  for  collection.  In  dae  time  it  was  received  by  Bannels, 
and  at  its  maturity  was  paid  to  him,  in  Columbian  currency. 

It  becomes  important  now  to  determine  the  legal  obligations  and 
duties  of  the  parties  toward  each  other  at  this  stage  of  the  transac- 
tion.    In  the  collection  of  the  draft  Runnels  acted  as  the  mere 
agent  of  the  plaintifb,  and  had  no  interest  in  the  proceeds,  except 
perhaps  a  lien  thereon  for  the  value  of  his  services  in  making  the 
collection.    He  had  no  right  or  authority  to  use  such  fundjs  for  his 
individual  purposes,  and  his  sole  duty  in  relation  to  them,  was  that 
of  their  transmission  to  his  principals.    The  nature  of  the  business 
impliedly  authorized  him  to  make  such  transmission  according  to 
usages  of  trade,  and  in  the  absence  of  such  usages  to  do  so  by  some 
other  method  which  should,  in  the  exercise  of  reasonable  care  and 
prudence,  promise  to  accomplish  the  object  intended.     It  was  there- 
fore open  to  him  to  transmit  the  funds  received  in  specie  as  they 
were  collected,  or  he  could  have  purchased  a  bill  of  exchange,  if 
opportunity  served,  at  that  place,  and  transmitted  that;  or  he  could 
remit  them  in  any  other  way  deemed  most  safe,  convenient  and 
desirable  to  him,  subject  to  the  approval  by  his  principals,  of  the 
method  adopted.    It  does  not  appear  in  the  case  but  that  Runnels 
was  a  merchant  or  banker  and  accustomed  to  sell  exchange  upon 
foreign  places.     However  that  may  be,  he  in  fact  sent  to  the  plain- 
tiffs, February  4, 1879,  immediately  upon  collection,  the  proceeds 
thereof,  less  cost  of  collection  and  exchange,  by  the  draft  in  suit 
This  was  his  own  draft  upon  the  defendant  Morris,  at  New  York, 
at  ninety  days'  sight.    Upon  the  receipt  of  this  draft  by  the  plain- 
tiffs, it  was  accepted  by  them  and  remitted  to  New  York,  for  pre- 
sentation to  and  acceptance  by  the  drawee,  and  the  same  was  ac- 
cepted by  him  February  26, 1879. 

The  sole  question  in  the  case  is  whether  the  plaintiffs  were  bona 
fide  holders  for  value  of  the  draft.  We  cannot  doubt  but  that  they 
were.  If  on  receiving  the  funds  in  question  Runnels  had  purchased 
with  them  a  bill  of  exchange  or  draft  from  a  merchant,  or  banker, 
according  to  the  usages  of  trade,  and  transmitted  the  same  to  the 
plaintiffs,  no  question  could  arise  but  that  he  acted  as  their  agent 
in  the  transaction,  and  they  would  have  been  bona  fide  holders  of 
such  paper  within  all  definitions  of  that  character,  and  we  are 
unable  to  see  the  difference  in  principle  between  such  »  case  and 
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the  transaction  in  question.  The  f  ands  collected  by  Runnels  were, 
until  they  consented  to  their  appropriation  by  him,  at  all  times  the 
property  of  the  plaintiffs.  Runnels'  sole  duty  in  relation  to  them  was 
that  of  transmission  to  the  plaintiffs,  and  until  that  duty  was  legally 
performed  he  held  them  in  a  fiduciary  capacity  for  a  specified  purpose. 
His  duty  of  transmission  could  not  be  performed  by  remitting  his 
own  obligation,  payable  at  a  future  day,  except  by  the  consent  and 
approval  of  the  plaintiffs.  Until  th  is  consent  and  approval  was  given 
the  funds  remained  the  property  of  the  plaintifb,  and  any  use  of  them 
by  Runnels  before  that  time  would  have  constituted  a  violation  of  his 
duty  to  his  principals,  which  it  cannot  be  presumed  he  committed. 

Doubtless  the  lack  of  adequate  facilities  of  exchange  between 
Rivas  and  Panama  induced  Runnels  to  offer,  and  the  plaintiffs  to 
accept,  the  mode  of  remittance  adopted,  and  it  was  entirely  compe- 
tent for  Runnels  to  propose,  and  for  the  plaintiffs  to  accept  such  a 
solution  of  the  inconveniences  of  the  situation;  but  no  title  to  the 
funds  collected  passed  to  Runnels,  until  the  acceptance  of  the  draft 
by  the  plaintifb.  After  that  and  not  till  then  he  was  authorized 
to  use  those  funds  as  his  own. 

By  the  original  employment  the  plaintiflb  contemplated  no  credil; 
to  Runnels  and  he  had  no  right  to,  and  it  does  not  appear  that 
he  even  supposed  he  acquired  any  right  to  use  the  funds  in  ques- 
tion  for  his  own  purposes,  or  that  he  ever  did  so  use  them.  The 
conventional  relation  of  debtor  and  creditor  never  existed  between 
Runnels  and  the  plaintiffs  until  the  acceptance  of  his  draft  upon 
Morris,  and  then  those  relations  were  governed  by  the  liabilities 
existing  by  force  of  the  draft  alone. 

In  accordance  with  the  rule  which  precludes  a  court  from  pre- 
suming a  violation  of  duty  by  an  individual,  we  must  assume  that 
Runnels  performed  his  duty,  and  his  whole  duty,  to  the  plaintiffs 
as  their  agent  This  required  him  to  safely  keep  their  funds  until 
he  had  transmitted  them  according  to  the  usage  of  trade,  or  in 
some  other  mode  approved  by  them.  The  legal  effect  of  the  method 
adopted  was  to  transfer  the  title  to  the  funds  collected  to  Runnels 
simultaneously  with  the  acceptance  by  the  plaintiffs  of  Runnels' 
draft  upon  Morris,  and  was  the  precise  equivalent  of  the  payment 
of  so  much  money  in  the  immediate  purchase  of  a  draft  or  bill  of 
exchange  by  one  person  from  another.  We  are  therefore  of  the 
opinion  that  the  plaintiffs  were  the  bona  fids  holders  for  value  of 
the  draft  in  suit  and  are  entitled,  to  recover  thereon. 
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The  General  Term  conceded  that  the  plaintiffs  were  bo7ia  fide 
holders  for  value  of  the  bill  before  aooeptance,  but  deny  them  that 
character  after  acceptance  as  against  the  acceptor.  We  think  the 
concession  is  fatal  to  the  conclusion  reached  by  that  court. 

It  is  said  that  the  Farmers  and  Mechanics^  Bank  y.  Empire  Stotie 
Dressing  Co.^  5  Bosw.  290,  is  authority  for  the  position.  It  is  true 
that  some  expressions  of  the  learned  judge  writing  in  that  case  may 
justify  the  citation,  yet  it  should  be  considered  that  those  remarks 
were  unnecessary  to  the  decision  of  the  case,  and  the  same  court 
have  twice  since  then  refused  to  follow  it. 

We  conceive  the  rule  there  laid  down  finds  no  support  in  the 
doctrines  of  the  text-writers  or  the  reported  cases.  Philbrick  v. 
DaUeit,  34  N.  Y.  Super.  Ct.  370 ;  First  Nat.  Bank  of  Ppriland  v. 
Schuyler,  39  N.  Y.  Super.  Ct.  440;  Pars.  Bills  and  Notes,  323 ; 
Dan.  Neg.  Inst.,  g  534;  Edwards  on  BUls  (2d  ed.),  410. 

If  a  party  becomes  a  bona  fide  holder  for  value  of  a  bill  before  its 
acceptance,  it  is  not  essential  to  his  right  to  enforce  it  against  a 
subsequent  acceptor,  that  an  additional  consideration  should  pro- 
ceed  from  him  to  the  drawee.  The  bill  itself  implies  a  representa- 
tion by  the  drawer  that  the  drawee  is  already  in  receipt  of  funds  to 
pay,  and  his  contract  is  that  the  drawee  shall  accept  and  pay 
according  to  the  terms  of  the  draft.  Pars.  Bills,  323,  544;  Arpin 
V.  Owens.  The  drawee  can  of  course  upon  presentment  refuse  to 
accept  a  bill,  and  in  that  event  the  only  recourse  of  the  holder  is 
against  the  prior  parties  thereto;  but  in  case  the  drawee  does  accept 
a  bill,  he  becomes  primarily  liable  for  its  payment,  not  only  to  its 
indorsees  but  also  to  the  drawer  himself. 

The  delivery  of  a  bill  or  chock  by  one  person  to  another  for  value 
implies  a  representation  on  the  part  of  the  drawer  that  the  drawee 
is  in  funds  for  its  payment,  and  the  subsequent  acceptance  of  such 
check  or  bill  constitutes  an  admission  of  the  truth  of  the  represen- 
tation, which  the  drawee  is  not  allowed  to  retract.  Dan.  Neg. 
Inst.  534;  Pars.  Bills,  323,  544,  545.  By  such  acceptance  the 
drawee  admits  the  truth  of  the  representation,  and  having  obtained 
a  suspension  of  the  holder's  remedies  against  the  drawer,  and  an 
extension  of  credit  by  his  admission,  is  not  afterward  at  liberty  to 
controvert  the  fact  as  against  a  bona  fide  holder  for  value  of  the  bill. 

The  payment  to  the  drawer  of  the  purchase-price  furnishes  a 
good  consideration  for  the  acceptance  which  he  then  undertakes 
shall  be  made,  and  its  subsequent  performance  by  the  drawee  is 
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onl;  the  fulfillment  of  the  contract  which  the  drawer  represents  he 
is  authorized  by  the  drawee  to  make. 

The  rule  that  it  is  not  competent  for  an  acceptor  to  allege  as  a 
defense  to  an  action  on  a  bill  that  it  was  done  without  considera- 
tion^  or  for  accommodation,  as  against  a  bona  fide  holder  for  yalue 
of  such  paper,  flows  logically  from  the  conclusive  force  given  to  his 
admisrion  of  funds,  and  is  elementary.  Dan.  Neg.  InsL,  §§  532- 
534;  Edwards  Bills,  410;  ffarger  v.  Worrall,  69  N.  Y.  371;  8.  c, 
25  Am.  Rep.  206;  Com.  Bk.  of  Lake  Erie  v.  Norton,  1  Hill,  501; 
Rohinson  y.  Reynolds,  2  Q.  B.  196,  211;  Hoffman  v.  Bank  of  Mil- 
waukee, 12  Wall.  181. 

Of  course  the  cases  determined  upon  the  ground  that  the  payee 
of  such  paper  received  it  to  apply  upon  an  antecedent  debt,  or  that 
it  had  been  unlawfully  diverted  from  the  purpose  for  which  it  was 
designed,  have  no  application  to  the  circumstances  of  this  case. 

The  judgments  of  the  courts  below  should  therefore  be  reversed 
and  a  new  trial  ordered,  with  costs  to  abide  the  result 

All  concur.  Judgment  reversed, 
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Evidence  —  disclosure  to  pJiysician  —  dedaratione. 

On  a  prosecution  for  abortion,  a  physician,  who  after  the  commission  of  the 
crime  was  selected  by  the  public  prosecutor  to  attend  and  examine  the 
woman,  and  did  attend  and  examine  her  with  her  consent,  was  allowed  to 
testify,  as  a  witness  for  the  prosecution,  to  his  opinion,  founded  on  his  ob- 
servation of  the  woman  and  her  narration  of  the  circumstances,  that  an 
abortion  had  been  committed.  The  woman  was  alive  at  the  time  of  the 
trial.  Hdd  (1)  that  the  disclosure  was  prohibited  by  the  statute  ;  (2)  that 
it  was  incompetent,  because  a  narration  of  past  events  and  not  part  of  tha 
resgeeta. 
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r\  ONVIOTION  of  abortion.     The  head-note  states  the 

Horace  L.  BmmMy  for  appellant. 

Jos,  W.  Taylor,  district  attorney,  for  respondent. 

FiircH,  J.  We  are  of  opinion  that  section  834  of  the  Code  of 
Givii  Procedure  is  applicable  to  criminal  actions,  and  that  whatever 
possible  donbt  may  have  attended  the  question  is  fairly  dispelled 
by  section  392  of  the  Code  of  Criminal  Procedure.  The  confiden- 
tial character  of  disclosures  by  a  patient  to  his  attending  physician 
was  established,  before  the  Code,  by  statute,  and  in  terms  which, 
beyond  reasonable  question,  applied  to  all  actions  whether  civil  or 
criminal.  3  B.  S.  (6th  ed.)  671,  g  119;  People  y.  Stout,  3  Park. 
Gr.  670.  That  statute  was  substantially  incorporated  into  the  Civil 
Code,  in  language  broad  enough  to  justify  the  same  general  appli- 
cation as  that  which  characterized  the  older  statute;  and  the  further 
provision  of  the  Code  of  Criminal  Procedure,  already  referred  to, 
seems  to  us  intended  to  settle  the  question.  No  doubt  upon  that 
subject  was  intimated  in  Pierson  v.  People^  79  N.  Y.  424;  s.  c, 
35  Am.  Rep.  524;  but  in  that  decision  the  statute  was  construed, 
and  we  held  it  did  not  cover  a  case  where  it  was  invoked  solely  for 
the  protection  of  a  criminal,  and  not  at  all  for  the  benefit  of  the 
patient,  and  where  the  latter  was  dead  so  that  an  express  waiver 
of  the  privilege  had  become  impossible.  The  present  is  a  diflferent 
case.  Here  the  patient  was  living,  and  the  disclosure  which  tended 
to  convict  the  prisoner  inevitably  tended  to  convict  her  of  a  crime, 
or  cast  discredit  and  disgrace  upon  her.  Wo  have  no  doubt  upon 
the  evidence  that  between  her  and  the  witness  whose  disclosure  was 
resisted  there  was  established  the  relation  of  physician  and  patient 
Although  he  was  selected  by  the  public  prosecutor  and  sent  by 
him,  yet  she  accepted  his  services  in  his  professional  character,  and 
he  rendered  them  in  the  same  character.  She  was  at  liberty  to 
refuse  and  might  have  declined  his  assistance,  but  when  she  ac- 
cepted it,  she  had  a  right  to  deem  him  her  physician  and  treat  him 
accordingly.  It  follows  that  the  exception  to  his  disclosure  of  what 
he  learned  while  thus  in  professional  attendance  was  well  taken. 
But  if  his  evidence  had  been  admissible  as  being  competent,  an- 
other erroi;  was  committed.  He  was  sent  to  the  patient  after  the 
crime  was  complete,  when  the  abortion  had  been  accomplished, 
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and  the  patient  was  merely  suffering  the  physical  consequences  of 
the  act  Although  she  herself  was  a  party  to  that  crime^  and  rel- 
atively to  it,  was  an  accomplice  of  the  accused,  and  so  to  speak 
a  co-conspirator  with  him,  yet  her  declarations,  narrative  of  a  past 
occurrence,  atid  constituting  no  part  of  the  tm  gestfBy  were  not  ad- 
missible. These  declarations  were  excluded  by  the  court  upon  the 
objection  of  the  accused,  and  properly  excluded.  But  notwith- 
standing the  attending  physician  was  allowed  to  express  his  opin- 
ion as  a  medical  export  that  an  abortion  had  been  produced,  found- 
ing that  opinion,  not  only  upon  what  he  observed  of  the  physical 
condition  of  the  woman,  but  upon  all  her  statements,  and  upon 
the  history  of  the  case  as  derived  from  her.  The  opinion  of  the 
General  Term  concedes  the  error  of  such  evidence,  bat  insists  that 
the  opinion  was  founded  upon  her  statements  merely  of  ''the 
locality  of  the  pain,  the  condition  of  the  injured  parts,  and  so  on.** 
We  understand  what  occurred  differently.  When  the  witness  was 
first  asked  his  opinion  whether  the  birth  occurred  from  natural  or 
artificial  causes,  he  inquired  whether  in  giving  his  answer  he  would 
be  allowed  to  consider  the  clinical  history  of  the  case  as  he  got  it 
from  the  girl's  statement,  to  which  the  prosecutor  replied:  ''  Oer* 
iainly;  I  ask  the  question  upon  the  whole  history  of  the  case  as 
you  learned  it  from  her,  as  well  as  from  the  examination.''  To 
this  the  prisoner  objected.  The  court  did  not  at  once  pass  on  the 
objection,  but  suggested  that  the  physician  answer  first  from  his  ob« 
serration  alone.  He  did  so  answer  and  said:  **  From  my  physical 
examination  of  the  woman  and  the  foetus  it  would  lead  me  to  believe 
that  an  abortion  had  been  induced,"  and  then  added  as  a  reason,  that 
natural  miscarriages  were  not  likely  to  occur  at  that  stage  of  preg- 
nancy with  the  frequency  of  earlier  stages.  How  weak  this  evi<^ 
dence  was  upon  the  vital  point  whether  the  miscarriage  arose  from 
natural  or  artificial  causes  was  made  apparent  on  the  cross-examina- 
tion, where  in  answer  to  the  distinct  question  "  whether  or  not 
from  such  physical  examination  as  yoa  describe  you  made  there,  is 
it  possible  as  a  matter  of  medical  knowledge,  science  and  exi>erience 
to  say  that  a  miscarriage  had  been  produced,"  the  witness  felt  con- 
strained to  answer,  "  No,  sir."  The  prosecutor  apparently  feeling 
the  need  of  adding  some  decisive  force  to  the  opinipn,  followed  his 
first  inquiry  with  this  question:  ''On  the  personal  examination 
that  you  made  of  the  woman  and  the  foatus  and  the  history  of 
the  case  as  you  got  it  from  her,  what  do  you  say  now  as  to  whether 
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or  not.  there  had  been  an  abortion  brought  aboat  by  artificial 
means?  "  To  this  qnestion  the  prisoner's  connsel  objected^  as  call- 
ing for  hearsay  and  a  privileged  commnnicationy  and  on  thefnrUier 
ground  that  it  inyolved  ''  the  history  of  the  cafle"  which  had  not 
been  disclosed.  The  district  attorney  offered  to  disclose  it,  and  put 
the  question,  what  the  girl  said,  which  was  objected  to  and  ex- 
cluded. Thereupon  the  court  overruled  the  objection,  and  the  wit- 
ness answered:  ''I  say  an  abortion  has  been  produced."  It  is  not 
possible  on  this  state  of  facts  to  say  justly  that  by  the  histoiy  of  the 
case  and  the  girl's  statement  was  meantonly  her  complaints  of  pres- 
ent pain  and  suffering.  Nothing  of  the  kind  was  suggested  or 
pretended  or  conld  have  been  understood  by  court  or  witness  or 
jury.  Indeed  on  cross-examination  the  witness  describes  what  he 
meant  by  the  ''  clinicad  history  of  the  case  "  saying,  ''  I  wrote  down 
part  of  her  statement  and  testified  to  it  in  the  police  court;  and 
that  included  how  she  came  there  and  what  happened  since  she 
came  to  that  house."  So  that  the  opinion  of  the  expiert  that  a 
crime  had  been  committed,  founded  upon  the  narrative  of  the 
woman  of  previous  facts,  which  narrative  was  itself  inadmissible  and 
remained  undisclosed,  was  given  to  the  jury.  Necessarily  it  car- 
ried with  it  damaging  inferences  of  what  that  narrative  in  fact  was 
and  drove  the  accused  to  the  alternative  of  omitting  all  cross-exam- 
ination as  to  the  concealed  basis  of  the  opinion,  or  admitting  inad- 
missible evidence. 

We  think  there  was  error  for  which  the  judgment  should  be  r»- 
versed,  and  a  new  trial  granted,  and  the  proceedings  remitted  to 
the  Oourt  of  Sessions  of  Monroe  county  for  that  purpose. 

All  concox;  '       Judgmmt  rmmwm. 
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001  N    T.  186.) 
Munidpal  corporation — negUgence    ooutert, 

k  dty  established  a  STStemof  sewerage,  and  built  a  sewer  to  dndn  a  Utherto 
nndrained  district,  wliicb  proved  insufficient  to  cany  off  the  sewage  turned 
into  it,  and  overflowed  upon  the  plaintiff's  land.  With  knowledge  of  this 
the  city  continued  to  attach  lateral  sewers  to  the  main  sewer,  Increasiim^ths 
injury  to  the  plaintiff's  property.  Eddf  that  the  city  was  liable.  {See  fUTia 
p.  671.) 
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ACTION  for  damages   to  premiaes  by  a  sewer.     The  opinion 
states  the  case.     The  defendant  had  judgment  at  the  trial, 
which  was  reyersed  at  Gtoneral  Term* 

John  A.  Taylor,  tor  appeUant 

Wrn.  G,  DeWitt,  for  respondent. 

BuGESy  0.  J.  The  defendant  in  this  case  myokes  the  princi- 
ple^  exempting  municipal  corporations  from  liability  for  damages, 
occasioned  through  the  exercise  of  judicial  functions,  by  its  officers 
as  a  defense  to  the  action.  The  cases  on  the  subject  are  by  no 
means  harmonious,  and  render  it  difficult  to  deduce  from  them  any 
general  rule  founded  upon  principle,  which  clearly  marks  the  line  of 
distiction  between  liability  and  exemption  therefrom.  We  haye 
howeyer  been  unable  to  find  any  case  in  this  State  going  far  enough 
to  sustain  the  contention  of  the  appellant. 

Here  certain  officers  of  Brooklyn  were  constituted  by  statute  com- 
missioners of  sewage  and  drainage  with  power  to  direct  and  frame  a 
plan  of  drainage  and  sewerage  for  the  whole  city,  upon  a  regular 
system,  and  upon  the  adoption  of  such  plan  to  proceed  to  construct 
the  drains  and  sewers,  as  the  public  health,  conyenience  or  interest 
should  demand,  or  so  much  thereof  as  might  be  necessary.  Chap. 
^21,  Laws  of  1857.  By  chapter  13G,  of  the  Laws  of  1861,  the  com- 
missioners were  further  empowered,  wheneyer  it  became  necessar}', 
to  construct  a  drain  or  sewer  in  any  street  or  ayenue  for  the  purpose 
-of  preyenting  damage  to  property,  or  to  abate  a  nuisance,  and  if  the 
-same  was  not  in  accordance  with  any  plan  already  adopted,  to  con- 
struct temporary  sewers  in  certain  cases,  m  a  manner  to  ayoidsuch 
damages,  or  abate  such  nuisance.  Under  the  authority  conferred 
by  these  acts  the  commissioners,  prior  to  the  year  1868,  established 
a  certain  drainage  district  coyering  a  surface  of  nearly  twenty-three 
hundred  acres  of  land,  and  embracing  within  its  limits  a  territory 
not  theretofore  drained,  oyer  the  lands  of  the  plaintiff,  situated  in 
the  same  district,  and  which  contemplated  the  construction  of  a 
main  sewer,  through  certain  ayenues  and  streets  into  which  it  was 
'designed  that  lateral  sewers  intersecting  the  whole  district  should 
•empty,  as  they  should  be  from  time  to  time  thereafter  constructed, 
for  the  conyemence  of  the  people  desiring  them. 

In  pursuance  of  this  plan  the  main  sewei  referred  to  was  built  in 
1868,  and  subsequent  to  that  date  yarlous  lateral  sewers  were  from 
V(,L.  LTV  — 84 
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time  to  tiiBfl,  pnor  to  the  trial  in  1884^  eonstmcted  and  ocmnocted 
with  said  mainaewer.  Withm  a  short  time  after  the  completion  of 
the  main  sewer^  aotnal  use  demonatiatod  that  it  had  not  sufficient 
capacity  to  carry  off  the  aoonmolation  of  vater  and  matter  turned 
into  it,  and  the  result  was  that  at  times  of  heavy  rain  and  melting 
snow  the  collected  sewage  being  obstructed  in  its  flow,  was  foroed 
through  the  man-holes  and  inundated  the  district  in  which  plain* 
tiff  resides,  inflicting  serious  injury  to  his  property. 

These  inundations  commenced  nearly  ten  years  previous  to  the 
trial  and  increased  in  frequency  and  severity  as  new  lateral  sewers 
were  built  and  connected  with  the  main  trunk,  until  finally  they  oc- 
curred as  often  as  eight  or  ten  times  a  year  and  became  well  known  to 
the  officers  of  the  corporation.  Notwithstanding  this  fact  the  corpo- 
ration has  continued  to  build  and  attach  lateral  sewers  to  the  main 
trunk  and  increased  from  year  to  year  the  evil  produced  by  the  de- 
fects of  the  original  plan. 

From  this  review  of  the  facts,  it  would  seem  that  the  case  is  not 
brought  within  the  principles  decided  in  the  authorities  referred  to 
by  the  appellant.  The  immunity  of  a  municipal  corporation  from 
liability  for  damages,  occasioned  to  those  for  whose  beneflt  an  im* 
provement  is  instituted  by  reason  of  the  insufficiency  of  the  plan 
adopted,  to  wholly  relieve  their  wants,  or  on  account  of  a  neglect 
of  the  municipality  to  exercise  its  power  in  making  desired  improve- 
ments and  other  like  circumstances,  is  quite  clearly  established  by 
the  cases.  The  liability  in  such  cases  has  been  generally,  if  not 
always,  predicated  upon  the  duty,  which  the  corporation  owed  its 
citizens  to  exercise  the  power  conferred  upon  it  to  build  streets, 
sewers,  etc.,  for  the  convenience  and  benefit  of  its  property-owners,^ 
and  its  exemption  from  liability  was  based  upon  the  limitations  nec- 
essarily surrounding  the  exercise  of  such  power,  and  the  judicial 
character  of  the  functions  employed  in  performing  the  duty.  The 
question  in  Mills  v.  Brooklyn,  32  N.  Y.  489, 495,  as  stated  by  Judge 
Dexio,  was  that  ^Hhe  grievance  of  which  the  plaintiffs  complain  is 
that  sufficient  sewerage  to  carry  off  the  surface  water  from  their  lot 
and  house  has  not  been  provided.  A  sewer  of  certain  capacity  was 
built  but  it  was  insufficient  to  carry  off  all  the  water  which  came  down 
in  a  rain-storm,  and  the  plaintiff's  premises  were  to  a  certain  extent 
unprotected.  Their  condition  was  certainly  no  worse  than  it  would 
have  been  if  no  sewer  at  all  had  been  constructed. '^  It  was  there 
held  that  the  corporation  was  not  liable.     The  case  of  Smith  v- 


JANUABY  TEIUtf,  1886.  067 

Selfeii  ▼.  City  of  Btooklyn. 

Mayor,  eic,  66  N.  Y.  295;  8.  o.,  23  Am.  Bep.  53,  related  fco  a 
8cwer  of  snfficient  capacity  but  which  was  temporarily  obeiamoted 
by  a  deposit  of  mud  and  sand  of  which  the  corporation  had 
no  notice,  and  an  oyerflow  injuring  plaintiff  resulted.  It  was 
held  that  the  corporation  was  liable  for  negligence  alone,  and 
that  could  not  be  predicated  upon  the  facts  established. 
McCarthy  y.  City  of  Syracuse,  46  N.  T.  194^  was  a  sim- 
ilar case,  and  the  same  principle  was  there  established,  the  oily 
being  charged  with  liability  for  an  injury  occurring  through  ite 
neglect  to  repair  a  sewer  after  a  lapse  of  time  warranting  the  pre- 
sumption of  notice  of  the  defect.  In  WiUon  y.  Mayor,  etc.,  1  De- 
nio,  595,  598;  8.  c,  43  Am.  Dec.  719,  the  damages  were  occasioned 
by  surface  water  naturally  falling  upon  the  plaintiff's  premises  but 
preyented  from  flowing  off  by  the  changes  made  in  grading  its  streets 
by  the  city.  It  was  held  to  owe  no  duty  to  its  citizen  to  furnish  drain- 
age for  the  water  naturally  collected  on  his  premises,  and  that  nota- 
bility resulted  from  the  change  in  the  street  grade  made  under  statu- 
tory authority.  It  was  further  si^id  that  the  power  of  the  corpora- 
tion ^' to  make  sewers  and  drains^  clear,  but  it  is  not  their  duty  to 
make  eyery  sewer  or  drain  which  may  be  desired  by  indiyiduals  or 
which  a  jury  might  eyen  find  to  be  necessary  and  proper."  Lynch 
V.  Mayor,  etc^  76  N.  Y.  60;  8.  c,  32  Am.  Rep.  271,  a  case  where 
the  natural  flow  of  surface-water  and  drainage  was  obstructed  by 
the  exercise  of  municipal  power  in  grading,  pitching  and  raising 
the  public  streets,  and  the  city  was  declared  free  from  liability  for 
the  damages  incidentally  occasioned  to  property  in  consequence  of 
the  obstructed  drainage,  and  its  omission  to  build  drains  for  the  con- 
yenience  of  the  citizen.  Its  liability  howeyer  in  a  case  like  the  pres- 
ent was  conceded  in  the  opinion  deliyered  by  Judge  Earl.  In  ffines 
V.  City  ofLochport,  50  N.  Y.  236,  the  plaintiff  was  injured  by  defects 
in  a  public  street.  It  was  held  that  the  duty  resting  upon  the  cor- 
poration of  building,  opening  and  grading  streets,  sidewalks,  sew- 
ers, etc.,  was  judicial,  but  that  after  they  were  constructed  the  duty 
of  keeping  them  in  repair  was  ministerial,  and  from  an  omission  to 
perform  that  duty  liability  arose.  Urquhart  y.  Ogdenshurgh,  91  N. 
Y.  67,  71,  was  also  a  case  of  injury  arising  from  a  defectiye  side- 
walk, and  the  principle  there  laid  down  is  in  harmony  with  the  cases 
aboye  considered.  We  haye  thus  referred  to  the  principal  cases  cited 
by  the  appellant,  and  find  no  warrant  in  them  for  the  doctrine  that 
a  municipal  corporation,  in  the  exercise  of  its  discretionary  or  judi- 
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cial  power  of  determining  when^  where  and  how  to  make  improve- 
ments. Bach  as  streets,  sidewalks,  sewers,  etc.,  has  the  right  to  do  so 
upon  a  plan,  which  substantially  involves  the  appropriation  by  it 
of  the  property  of  a  citizen  to  the  public  use. 

We  entertain  no  doubt  as  to  the  liability  of  the  defendant  for  the 
damages  occasioned  by  the  defects  of  the  sewer,  and  think  it  rests 
upon  principles  not  conflicting  with  those  announced  in  any  reported 
case,  but  substantially  in  harmony  with  all  of  them.  Municipal 
corporations  have  quite  invariably  been  held  liable  for  damages 
occasioned  by  acts,  resulting  in  the  creation  of  public  or  private 
nuisiuiccs,  or  for  an  unlawful  entry  upon  the  premises  of  another 
whereby  injury  to  his  property  had  been  occasioned.  Bali,  tf  Poto- 
mac  R.  Co.  v.  Fifth  Baptist  Church,  108  U.  S.  317.  This  principle 
has  been  uniformly  applied  to  the  act  of  such  corporations  in  con- 
structing streets,  sewers,  drains  and  gutters,  whereby  the  eur&oe 
water  of  a  large  territory,  which  did  not  naturally  flow  in  that 
direction,  was  gathered  into  a  body  and  thus  precipitated  upon  the 
premises  of  an  individual,  occasioning  damage  thereto.  Byrnes  v. 
City  of  Cohoes,  67  N.  Y.  204;  Bastable  v.  SyracusBy  8  Hun,  587; 
also  in  72  N.  Y.  64;  Noonan  v.  City  of  Albany,  79  K  Y.  470,  475; 
8.  c,  35  Am.  Bep.  540;  Beach  v.  City  of  Elmira,  22  Hun,  158; 
Field  V.  West  Orange,  36  N.  J.  Eq.  118,  120;  8.  c.  on  appeal,  37 
N.  J.  Eq.  600;  45  Am.  Eep.  670. 

We  are  also  of  the  opinion  that  the  exercise  of  a  judicial  or  dis- 
cretionary power,  by  a  municipal  corporation,  which  results  in  a 
direct  and  physical  injury  to  the  property  of  an  individual,  and 
which  from  its  nature  is  liable  to  be  repeated  and  continuous,  but 
is  remediable  by  a  change  of  plan,  or  the  adoption  of  prudential 
measures,  renders  the  corporation  liable  for  such  damages  as  occur 
in  consequence  of  its  continuance  of  the  original  cause  after  notice, 
and  an  omission  to  adopt  such  i*emedial  measures  as  experience  has 
shown  to  be  neceesai'y  and  proper.  Wood  Nuis.,  §  752.  While  in 
the  present  case  the  corporation  was  under  no  original  obligation 
to  the  plaintiff  or  other  citizens  to  build  a  sewer  at  the  time  and  in 
the  manner  it  did,  yet  having  exercised  the  power  to  do  so  and 
thereby  created  a  private  nuisance  on  his  premises,  it  incurred  a 
duty,  having  created  the  necessity  for  its  exercise,  and  having  the 
power  to  perform  it,  of  adopting  and  executing  such  measures  as 
should  abate  the  nuisance  and  obviate  damage.  Phinizy  v.  City  oj 
Ai^gusta,  47  Ga.  260,  263;  Byrnes  v.  City  of  Cohoes,  supra. 
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It  is  a  principle  of  the  fundamental  law  of  the  State  that  the 
property  of  inditidnals  cannot  be  taken  for  public  use  except  upon 
the  condition  that  just  compensation  be  made  therefor,  and  any 
statute  conferring  power  upon  a  municipal  body,  the  exercise  of 
which  results  in  the  appropriation,  destruction  or  physical  injury 
of  private  property  by  such  body,  is  inoperatiye  and  ineffectual  to 
protect  it  from  liability  for  the  resultant  damages,  unless  some  ade- 
quate provision  is  contained  in  the  statute  for  making  such  com- 
pensation. The  immunity  which  extends  to  the  consequences,  fol- 
lowing the  exercise  of  judicial  or  discretionary  power,  by  a  muni- 
cipal body  or  other  functionary,  presupposes  that  such  consequences 
are  lawful  in  their  character,  and  that  the  act  performed  might  in 
some  manner  be  lawfully  authorized.  When  such  power  can  be 
exercised  so  as  not  to  create  a  nuisance,  and  does  not  require  the 
appropriation  of  private  property  to  effectuate  it,  the  power  to  make 
such  an  appropriation  or  create  such  nuisance  will  not  be  inferred 
from  the  grant.  Where  however  the  acts  done  are  of  such  a  nature 
as  to  constitute  a  positive  invasion  of  the  individual  rights  guaran- 
teed by  the  Constitution,  legislative  sanction  is  ineffectual  as  a  pro- 
tection to  the  persons  or  corporation  performing  such  acts  from 
responsibility  for  their  consequences.  Raddiff^s  ExWs  v.  Mayor y 
eic,  4  N.  Y.  195;  8.  c,  53  Am.  Dec.  357. 

It  has  been  sometimes  suggested  that  the  principle  illustrated  in 
the  maxim,  ''  salis  populi  est  suprema  hx  '^  may  be  applied  to  and 
will  shield  the  perpetrators  from  liability  for  damages  arising 
through  the  exercise  of  such  power  by  a  municipal  corporation;  but 
we  apprehend  that  this  maxim  cannot  be  thus  invoked.  Wilson  v. 
Mayor,  etc,  1  Den.  595;  s.  c,  43  Am.  Dec.  719.  The  cases  where 
such  a  doctrine  can  be  properly  applied,  must  from  tlio  very  nature 
of  the  principle  be  confined  to  circumstances  of  sudden  emergency, 
threatening  disaster,  public  calamity,  and  precluding  a  resort  to 
remedies  requiring  time  and  deliberation.  Whart.  Leg.  Max.  No. 
89;  Mayor,  etc.,  v.  Lord,  17  Wend.  285.  It  is  suggested  in  the 
latter  case  that  even  in  such  an  event,  under  the  principles  of  the 
Constitution,  the  public  would  be  liable  for  the  damages  inflicted. 
However  this  may  be  we  are  quite  clear  that  the  theory  that  a  muni- 
cipal corporation  has  the  right  in  prosecuting  a  scheme  of  improve- 
ments to  appropriate  without  compensation,  either  designedly  or 
inadvertently  the  permanent  or  occasional  occupation  of  a  citizen's 
]>n>portv,  even  though  for  the  public  benefit  cannot  ho  siipportotl 
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upon  the  principle  referred  to.  If  the  use  of  Buch  property  is 
required  for  public  purposes,  the  Constitution  points  out  the  waj 
in  which  it  may  be  acquired,  when  there  is  no  such  imminency  in 
the  danger  apprehended  as  precludes  a  resort  to  the  remedy  pro- 
vided, and  the  only  mode  by  which  it  can  be  lawfully  taken  in  such 
oases,  is  that  afforded  by  the  exercise  of  the  right  of  eminent  domain. 

No  question  arises  here  over  the  distinction  between  actual  or 
<$onstructive  damages,  for  the  inundation  of  an  indiyidual's  prem- 
ises constitutes  a  trespass  rendering  the  party  occasioning  the 
injury  liable  for  the  damages  caused.  ScrUmr  v.  BmUhf  100  N.  T. 
471 ;  s.  c,  53  Am.  Hep.  224;  Cooley  Torts,  332;  St.  Petm-  v.  Denison, 
58  N.  Y.  416;  s.  c,  17  Am.  Bep.  258;  FumpeUtfY.  Oreen  Bay  Co^ 
13  Wall.  166,  168;  Baton  y.  B.  C.  A  M.  R.,  51  N.  H.  504;  &  c, 
12  Am.  Bep.  147. 

We  are  also  of  the  opinion  that  the  cases  holding  that  corpora- 
tions acting  under  the  authority  of  a  statute  cannot  be  subjected 
to  a  liability  for  damages  arising  from  the  exercise  by  them  of  the 
authority  conferred,  haye  no  application  to  the  circumstances  exist- 
ing in  this  case,  as  those  cases  are  confined  to  such  consequences 
only  as  are  the  necessary  and  usual  result  of  the  act  authorized. 

The  exercise  of  the  authority  conferred  upon  the  commissioners 
of  sewage  and  drainage  did  not  require  the  injury  to  the  property 
of  the  citizens  of  Brooklyn,  which  has  been  occasioned  by  the  inun- 
dation complained  of,  and  it  was  not  the  natural  or  necessary  result 
of  a  proper  exercise  of  their  powers.  Those  injuries  arose  solely 
from  the  defectiye  manner  in  which  the  authority  was  originally 
exercised,  and  the  continuance  of  the  wrong  after  notice  of  the 
injury  occasioned.  In  such  cases  corporations  haye  been  uniformly 
held  liable.  Raddiff*8  Eo/n  y.  Mayor ^  etc.,  supra.  Wood  Nois., 
§  752,  says:  '^The  rule  being  that  no  action  lies  against  an  indi- 
yidual  or  corporation  for  doing  that  which  is  authorized  by  fhe 
legislature,  so  long  as  the  authority  is  properly  exercised  and  not 
exceeded,  but  that  liability  does  attach  where  the  authority  is 
negligently  or  improperly  exercised,  and  where  by  a  reasonable 
exercise  of  the  ]>ower  given  either  by  statute  or  the  common  law, 
damages  might  be  prevented,  it  is  held  that  a  failure  to  exercise 
such  power  is  such  negligence  as  charges  them  with  responsibility 
for  consequent  damages.''  '^  As  to  the  necessity  for  a  sewer  or  its 
location  or  the  system  or  plan  of  sewerage,  the  decision  of  the  proper 
municipal  is  conclusiye,  because  it  is  an  ezeicise  of  a  discretion 
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Teposed  in  them  by  the  law,  and  consequently  is  not  reyiewable  by 
the  courts ;  but  if  in  the  selection  of  a  location  it  unnecessarily 
•creates  a  nuisance  to  public  or  private  rights,  it  is  responsible 
therefor/*  Citing  Franklin  Wharf  Co.  v.  Foriland,  67  Me.  46;  s. 
o.,  24  Am.  Bep.  1;  Haskell  y.  New  Bedford,  108  Mass.  208,  and 
many  other  cases.  Dillon  Mun.  Corp.,  §  1051,  lays  down  the 
rule  where  the  injury  is  occasioned  by  the  plan  of  the  improvement, 
as  distinguished  from  the  mode  of  carrying  the  plan  into  execution, 
that  there  is  not  ordinarily,  if  ever  any  liability;  but  in  that  case 
he  says:  '*  There  will  be  a  lutbility  if  the  direct  effect  of  the  work, 
particularly  if  it  be  a  sewer  or  a  drain,  is  to  collect  an  increased 
body  of  water  and  to  precipitate  it  on  to  the  adjoining  priyate  prop- 
erty to  its  injury."  - 

It  follows  from  the  principles  stated  that  the  order  of  the  Gen- 
eral Term  should  be  aflSrmed,  and  judgment  absolute  ordered  for 
plaintiff. 

Order  affirmed  and  judgment  accordingly. 

AH  concur. 

Order  affirmed. 

NoTB  BT  THB  RiFOBTBR.— Ill  Johmion  ▼.  DiiHct  ofOohunlria,  United  States 
Supreme  Goart,  April  19,  1886,  the  court  by  Qrat,  J.,  said:  "The  duties  of 
the  ibanidpal  authorities,  in  adopting  a  general  plan  of  drainage,  and  de 
termining  when  and  where  sewers  shall  be  built,  of  wliat  size  and  at  wliat 
level,  are  of  a  quoH  Judicial  nature,  involving  the  ezerdaeof  deliberate  judg- 
ment and  large  discretion,  and  depending  upon  considerations  affecting  the  pub- 
lic health  and  general  convenience  throughout  an  extensive  territory;  and  the 
exercise  of  such  Judgment  and  discretion,  in  the  selection  and  adoption  of  the 
general  plan  or  system  of  drainage,  is  not  subject  to  revision  by  a  court  or  jury 
in  a  private  action  for  not  suiBciently  draining  a  particular  lot  of  land.  But 
the  construction  and  repair  of  sewers,  according  to  the  general  plan  so  adopted, 
are  simply  ministerial  duties;  and  for  any  negligence  in  so  constructing  a  sewer 
or  keeping  it  in  repair,  the  municipality  which  has  constructed  and  owns  the 
sewer  may  be  sued  by  a  person  whose  property  is  thereby  injured.  The  prin- 
cipal dedsions  upon  the  subject  are  collected  in  the  briefs  of  counsel,  and 
generally,  if  not  uniformly,  support  these  propositions.  The  leading  au- 
thorities are  the  Judgments  of  the  Supreme  Judicial  Court  of  Massachusetts, 
delivered  by  Mr.  Justice  Hoar,  in  Child  v.  Bottan,  4  Allen,  41,  51-58,  and  of 
the  Court  of  Appeals  of  New  York,  delivered  by  Chief  Justice  Demio,  in  MUU 
V.  BroMyn,  82  X.  T.  480,  495-500.  In  Bame9  v.  DUtrict  of  Columbia,  91  U. 
8.  540,  566,  it  was  said  that  in  Roehetter  White  Lead  Company  y.  RoeheeUr, 
8  N.  T.  488,  '  the  city  was  held  liable  because  it  constructed  a  sewer  which 
was  not  of  snlBcleiit  capacity  to  carry  off  the  water  draining  into  it.  The 
work  waa  well  done;  but  the  adoption  and  carrying  out  of  the  plan  was  held 
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to  be  an  act  of  negligence.'  But  this  was  clearlj  a  mistake;  for  in  tbat 
the  fact  was  distinctly  foand  that  the  insafficiency  of  the  cnlvert  to  cany  off 
the  water  was  owing,  not  merely  to  the  smallness  of  its  size,  bat  'to  the  want 
of  slcill  in  its  construction; '  8  N.  Y.  466;  and  the  case  was  distinguished  on 
that  ground  in  MUU  y.  Brooklyn,  82  N.  Y.  409.  The  question  in  Judgment  fa) 
BarneB  v.  DUirict  of  Columbia,  as  well  as  In  Weiffhtman  ▼.  WaMn0on,  I 
r>ifick,  80,  was  of  municipal  liability,  not  for  an  Injury  to  property  by  a  aewer, 
l)ut  for  a  personal  injury  to  a  traveller  by  want  of  Vepair  in  the  highway,  • 
question  not  now  lx*fore  us.  In  Barton  v.  Syraeuie,  86  N.  Y.  64,  also  cited 
for  the  plaintiiT,  the  ground  of  action  was  not  the  plan  of  oonstmcCiiig  the 
sewer,  but  the  neglect  to  keep  it  in  repair.  In  the  present  case,  the  only  eri- 
dence  offered  by  the  plaintiff,  which  was  excluded  by  the  court,  was  evidence 
of  what,  in  the  esse  of  a  freshet,  or  of  a  great  fall  of  rain,  would  be  the  con- 
sequence of  the  difference  in  level  between  the  sewer  in  question  and  another 
sewer  connecting  with  it;  and  this  evidence,  as  the  plaintiiTs  counsel  avowed, 
was  offered  '  with  the  view  of  showing  that  the  plan  on  which  the  aewer  had 
been  constructed  by  the  authorities  of  the  district  liad  not  been  judicioasfy 
selected.'  The  evidence  excluded  was  clearly  Inadmissible  for  the  only  pur- 
pose for  which  it  was  offered.  As  showing  that  the  plan  of  drainage  was  m- 
judidouB  and  insufficient,  it  was  incompetent.  As. bearing  upon  the  question 
whether  there  was  any  negligence  in  the  actual  construction  or  repair  of  the 
sewer,  or  the  question  whether  the  sewer  was  so  constructed  as  to  oreale  a 
nuisance  upon  the  plaintiff's  property,  it  was  immaterial.*'  See  Ha/rdy  ▼•  GHay 
ofBroMyn,  00  A.  Y.  486;  a.  c,  48  Am.  Rep.  183;  Oiiyof  EvannUle  v.  Z}6Gker. 
84  Ind.  826;  8.  c,  48  Am.  Rep.  86;  Mayor,  etc,,  v.  Eldridge,  64  Ga.  584;  B.  c. 
37  Am.  Rep.  80;  OUy  of  Denver  v.  CapelU,  4  Colo.  26;  s.  c,  84  Am.  Rep.  61; 
Fair  v.  OUy  of  PhUadelpMa,  88  Penn.  St.  800;  s.  c,  82  Am.  Rep.  456. 
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Landlord  andUnmnt  —  nvUemee  ^  liabOUy. 

'rhe  defendant  leased  premises  to  a  tenant,  who  by  permission  of  the  dtj. 
constructed  a  vault  under  the  sidewalk  in  front,  with  a  coal-hole,  in  a  proper 
and  usual  manner.  By  the  wrongful  act  of  a  stranger,  the  stone  supporting 
the  cover  of  the  hole  was  broken,  and  the  cover  turning  when  the  plidntlff 
stepped  on  it,  he  fell  and  was  injured.  The  defendant  had  no  knowledge 
or  notice  of  the  defect.     Ifdd,  that  he  was  not  liable. 

ACTION  for  personal  injuries  by  negligence.     The  opinion  states^ 
the  facts.     The  plaintiff  had  judgment  below. 
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\  MorrUon^  for  respondent. 


FiKOH,  J.  The  defendants  vho  appeal  were  shown  to  be  the 
owners  of  premises  which  had  vaults  for  the  storage  of  coal  extend- 
ing under  the  sidewalk.  The  plaintiff  was  injured  by  a  defect  in 
the  stone  supporting  the  cover  of  the  opening  which  arose  while 
such  premises  were  in  the  occupation  of  one  Macpherson  and  others 
who  were  tenants  having  entire  control  of  the  premises.  The  de- 
fect was  not  one  of  original  construction,  but  occurred  through  the 
act  and  interference  of  third  persons  engaged  in  building  the  ele- 
vated railway,  and  who  broke  the  stone  supporting  the  iron  cover 
e6  that  it  turned  under  plaintiff's  weight  and  occasioned  the  injury. 
We  do  not  know  at  what  time,  prior  to  the  accident,  the  defendants 
became  owners.  The  building  and  the  vault  were  constructed  by 
Macpherson,  and  if,  at  the  time,  the  appellants  were  owners,  and 
responsible  for  the  work  actually  done,  it  is  still  established  that 
the  vaults  were  built  under  a  permit  from  the  city  and  in  accord- 
ance with  that  license.  The  coal-hole  and  its  cover  were  safely  and 
properly  constructed,  and  in  the  usual  and  permitted  manner.  The 
case  is  not  therefore  within  the  doctrine  of  Clifford  v.  Dam,  81 
N.  T.  52,  and  the  kindred  authorities  cited  by  the  respondent.  In 
that  case  no  permission  or  license  from  the  municipality  to  make 
the  excavation  was  either  pleaded  or  proved,  and  the  construction 
of  t]^e  vaults  was  an  unauthorized  wrong  and  a  nuisance,  for  the 
consequences  of  which  the  owner  was  responsible  irrespective  of 
the  question  of  negligence.  There  was  the  same  luck  of  special 
authority  in  most  of  the  other  cases  to  which  we  are  referred.  Afi- 
dmrsoH  V.  Dickie,  1  Robt*  238;  Dygeri  v.  Schenck,  23  Wend.  445, 
446;  8.  c,  35  Am.  Dec.  575;  Congreve  v.  Morgan,  18  N.  Y.  75,  84; 
&  0.,  72  Am.  Dec.  495.  Nor  is  the  case  one  in  which  the  owner 
or  landlord  has  let  the  premises  when  in  a  defective  and  dangerous 
condition  (Davenport  v.  Ruckman,  37  N".  Y.  568),  for  the  proof 
establishes  no  such  ground  of  liability.  The  evidence  does  not  dis- 
close the  precise  legal  relation  existing  between  the  occupants  and 
owners.  The  former  were  tenants  of  some  kind,  although  it  doe8 
not  appear  that  any  rent  was  reserved  or  paid  to  the  owners,  or 
that  the  latter  were  ever  in  possession  at  all.  On  the  contrar}*, 
Macpherson  testified  that  from  the  time  he  built  the  houses,  which 
VouLIV  — 85 
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was  ia  1857,  to  the  time  of  the  accident  he  had  the  care  and  con- 
trol of  the  premises  both  as  owner  and  occupant  So  that  the  re> 
covery  must  stand,  if  at  all,  upon  the  sole  ground  that  an  owner, 
who  has  constructed  vaults  under  the  sidewalk  lawfully  and  with 
due  prudence  and  care,  and  transferred  possession  of  the  premises, 
if  he  ever  had  it,  to  third  persons  without  covenant  on  his  part  to 
repair,  is  liable  for  a  defect  in  the  vault  covering  which  afterward 
occurs  through  the  interference  of  a  stranger,  although  he  maj 
have  had  neither  notice  nor  knowledge  of  the  defect.  The  court 
went  so  far  in  the  case  as  to  charge  that  **  if  the  plaintiff  sustained 
injury  by  reason  of  the  defective  condition  of  said  coal-hole  and 
without  contributory  negligence,  that  said  defendants  Kilpatrick 
are  liable  in  damages,''  to  which  there  was  an  exception.  The 
court  was  asked  to  charge  "  that  notice  of  the  alleged  condition  of 
the  coal-hole  must  have  been  given  to  the  Eilpatricks  before  they 
could  be  held  liable  as  owners,  when  the  possession  was  in  Mao> 
pherson;''  and  that  ''if  Macpherson  was  in  the  control  and  care 
of  said  premises,  and  deriving  all  the  benefit  therefrom,  he  alone  is 
liable  to  the  plaintiff."  These  requests  were  refused,  and  the  ap> 
pellants  excepted.  The  basis  on  which  the  case  was  sent  to  the 
jury  was  still  more  clearly  developed  in  the  course  of  the  charge. 
After  stating  the  liability  of  the  city  as  founded  upon  negligence, 
and  involving  notice,  actual  or  constructive,  of  the  alleged  defect, 
the  learned  court  added:  "The  law  is  a  little  more  severe  with 
respect  to  the  owners  of  the  premises  for  whose  benefit  this  hole  in 
the  sidewalk  has  been  authorized.  It  holds  them  to  a  stricter  lia- 
bility; a  party  injured  by  falling  through  anv  coal-hole  in  the 
sidewalk  is  not  bound  in  the  case  of  the  owner  of  the  premises  to 
show  that  the  owner  had  notice  that  the  hole  was  out  of  repair. 
It  appears,  according  to  the  current  of  decisions,  that  the  owner  of 
the  premises  is  bound  to  see  that  the  coal-hole  and  cover  over  it 
affords  just  as  safe  a  passage  to  the  wayfarer  as  any  other  portion 
of  the  sidewalk.  Therefore,  the  question  with  respect  to  these 
defendants  who  are  the  owners  of  the  property  is  simply  how  much 
they  should  be  required  to  pay  the  plaintiff."  The  doctrine  of  the- 
tris^  court  was  thus  made  extremely  plain.  It  went  upon  the 
ground  that  the  defect  in  the  vault-stone  was  a  nuisance  for  which 
the  vault-owner  was  responsible,  though  out  of  possession  and  con- 
trol, without  the  least  knowledge  of  the  fact,  and  when  the  defect 
was  produced  by  the  interference  and  misconduct  of  strangers. 
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Ifc  may  be  that  the  condition  of  the  coal-hole  in  the  sidewalk  be- 
came a  nuisance  while  Macpherson  was  in  possession,  and  after  the 
stone  was  broken.  Swords  v.  Edgar,  59  N.  Y.  28,  34;  s.  c,  17 
Am.  Bep.  295.  But  if  so,  the  party  responsible  can  only  be  the 
person  who  either  creates  the  nuisance,  or  suffers  it  to  continue. 
The  owners  did  not  create  it;  that  was  the  wrongful  act  of  strangers. 
How  can  it  be  said  that  they  suffered  it  to  continue  and  so  failed 
in  their  duty  if  they  had  no  knowledge,  actual  or  constructive,  of 
the  defect,  and  were  out  of  possession  and  control?  That  can  only 
be  true  on  the  theory  that  every  owner  of  rented  property  in  New 
York  is  bound  to  watch  the  sidewalks  and  coal-holes  in  front  of 
his  premises  and  protect  them  against  unauthorized  trespasses,  and 
is  bound  to  know  when  such  a  trespass  is  committed.  We  are 
aware  of  no  case  which  goes  so  far  as  that.  In  Swards  v.  Edgar, 
supra,  the  premises  were  a  pier  upon  which  the  public  having  busi- 
ness were  invited  to  go,  and  which  became  dilapidated  whereby 
injuiy  arose.  That  condition  was  denominated  a  nuisance  for 
which  primarily  the  lessee  in  the  actual  occupation  was  liable; 
«[id  he  was  held  to  be  so  liable  independent  of  any  covenant  to  re-, 
pair  and  solely  by  force  of  the  occupancy.  But  it  was  also  held 
that  the  lessors  were  liable,  and  upon  the  ground  that  the  pier  was 
unsafe  when  dismissed,  and  they  took  a  rent  for  it  in  that  condi- 
tion. The  whole  drift  of  the  opinion  shows  that  the  landlord  out 
of  possession  is  not  responsible  for  an  after-occurring  nuisance  un- 
less in  some  manner  he  is  in  fault  for  its  creation  or  continuance. 

His  bare  ownership  will  not  produce  that  result.  It  was  said  in 
Clifford  V.  Dam,  supra,  that  proof  of  authority  from  the  munici- 
pality to  build  the  vault  would  mitigate  the  act  from  an  absolute 
nuisance  to  an  act  involving  care  in  the  construction  and  main- 
tenance. In  Clancy  v.  Bgrns,  56  K  Y.  129,  133 ;  8.  c,  15  Am. 
Bep.  391,  it  was  held  that  if  the  premises  are  in  good  repair  when 
demised,  but  afterward  become  ruinous  and  dangerous,  the  land- 
lord is  not  responsible  therefor  either  to  the  occupant  or  the  pub- 
lic, unless  he  has  expressly  agreed  to  repair  or  has  renewed  the 
lease  after  the  need  of  repair  has  shown  itself.  In  the  recent  case 
ct  Edwards  Y.  jr.  T.dH.R.  i2.  Co.,  98  N.  Y.  245,  248;  ac.,50Am. 
Bep.  659,  the  circumstances  under  which  the  landlord  may  become 
liable  are  very  fully  considered  with  the  declared  result  that  ^'  the 
responsibility  of  the  landlord  is  the  same  in  all  cases.  If  guilty  of 
negligence  or  other  delicium  which  leads  directly  to  the  accident  and 
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iif  rong  complained  of,  he  is  liable;  if  not  so  guilty^  no  liability  attaches 
to  him.*'  It  is  quite  certain  then  that  the  plaintiff  in  this  case  was 
bound  to  establish  some  fault  of  omission  or  commission  on  the 
part  of  the  landlord  leading  to  the  injury,  and  barely  showing  him 
to  be  owner  is  not  enough.  There  was  no  fault  of  commission. 
That  is  conceded.  There  could  be  no  fault  of  omission  unless  the 
landlord  was  bound  to  repair  the  defect,  had  actual  or  constructive 
notice  of  its  existence,  or  was  bound  at  his  peril  to  discoyer  and 
remedy  it.  No  such  duty  rested  upon  him.  It  was  the  tenant's 
duty  to  repair  the  stone;  it  was  his  neglect  which  left  it  unsafe; 
and  the  landlord  was  not  shown  to  be  in  any  respect  in  fault.  The 
charge  made  him  liable  barely  from  the  fact  of  owjiership,  and  was 
erroneous. 

The  judgment  shoold  be  reyersed  and  a  new  trial  granted,  costs 
to  abide  the  eyent. 

All  cononr.  ^ JudgmerU  refMr9A 

WAxmcAV  y.  Whsrlsb  ft  Whbov  Mvo.  Oa 

(101  N.  T.  »S.) 

m 

The  defendant  agreed  that  if  plaintiffs  should  saoceed  in  selling  fift7  of  the  de- 
fendant's sewing  machines  to  one  firm  or  party  in  Mexico,  daring  a  trip  of  hia 
agent  about  to  be  made,  for  every  fifty  macliines  so  sold  be  should  have  the 
sole  agency  for  the  sale  of  said  machines  in  that  locality,  and  agreed  to  f a> 
■nish  the  machines.  Plaintiffs'  agent  made  two  sales  of  fifty  machines  to  per- 
sons in  different  localities  in  Mexico  under  an  agreement  that  the  purchaser 
should  be  the  sole  agent  for  that  locality.  One  of  the  orders  defendant  filled, 
the  other  it  refused,  and  it  refused  to  fill  further  orders  from  plaintiffs  or 
their  agents,  and  repudiated  the  contract.  Held,  that  plaintiffs  were  not  re- 
stricted to  the  damages  sustained  by  reason  of  the  refusal  of  the  defendant 
to  fill  the  orders  actually  given,  but  were  entitled  to  recover  such  damages  as 
they  could  show  they  had  sustained  by  a  total  breach  of  the  contract.* 

Plaintiffs  offered  to  prove  that  subsequent  to  the  repudiation  of  the  agreement^ 
defendant  established  agencies  In  Mexico,  and  to  show  the  number  of  maehinei 
sold  through  them.    This  was  excluded,    ^e^d  error. 

But  held,  that  the  opinions  of  witnesses  as  to  the  value  of  the  agreement,  the 
profits  which  it  or  any  agency  established  in  pursuance  of  it,  could  produce, 
the  damages  realiaed,  and  as  to  the  number  of  machines  they  could  have  sold, 
were  properly  excluded. 

^.      *  See  IZoiMtom  ite.»  J^.  Cb.  y.  JStf  (68  Tex.  asi),  51  Aza.  Bap  64aL 
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AOTION  for  breach  of  contract    The  opinion  states  the  &ot8« 
The  defendant  had  judgment  below. 

Abram  Wakeman,  for  appellant. 

Wm.  H  Williams  for  respondent 

Earl,  J.  This  action  was  brought  to  recover  damages  for  the 
breach  of  an  agreement  made  in  the  city  of  New  York  in  February, 
1878,  which  is  set  forth  in  the  complaint  as  follows:  ^'  That  if  thti 
plaintiffs  shall  succeed  in  placing,  that  is  to  say  selling,  fifty  of  the 
defendant's  sewing  machines  to  one  firm  or  party  in  the  Republic 
of  Mexico  during  the  next  trip  of  their  agent  to  that  country  then 
about  to  be  made,  they,  the  plaintiffs,  for  every  fifty  machines  so 
sold  shall  have  the  sole  agency  for  the  sale  of  the  defendant's  sew-^ 
ing  machines  in  that  locality  and  its  vicinity  in  that  Bepublic,  and 
the  defendant  should  furnish  to  the  plaintiffs  machines  at  the  low- 
est net  gold  prices."  The  defendant  denied  the  agreement,  but  the 
jury  found  it  substantially  as  alleged;  and  it  is  conceded  that  we 
must  assume  here  that  such  an  agreement  was  made.  The  plain- 
tiffs at  once  entered  upon  the  performance  of  the  agreement,  pur- 
chased a  sample  machine  of  the  defendant,  caused  their  agent  to  be 
instructed  in  its  mechanism  and  management,  and  then  sent  him  to 
Mexico.  After  reaching  there  he  sold  fifty  machines  to  one  Mead 
of  San  Luis  Potosi,  on  his  promise  to  Mead  that  he  should  be  the 
general  agent  of  the  defendant  for  that  locality  and  its  vicinity. 
The  order  for  the  fifty  machines  was  sent  to  the  defendant  and 
filled  by  it,  and  those  machines  were  forwarded  to  Mexico  and  paid 
for.  Shortly  thereafter  plaintiffs'  agent  made  another  sale  of  fifty 
machines  for  another  locality  in  Mexico,  and  an  order  for  those  ma- 
chines was  sent  to  the  defendant,  which  it  absolutely  refused  to  fill. 
Plaintiffs'  agent  procured  another  order  for  one  machine  and  sent 
that  to  the  defendant,  which  it  also  refused  to  fill;  and  then  it  re- 
fused to  fill  any  further  orders  from  the  plaintiffs  or  their  agents,  and 
absolutely  refused  to  perform  and  repudiated  its  agreement.  Upon 
the  trial  of  the  action  the  plaintiffs  made  various  offers  of  evidence 
to  show  the  value  of  the  contract  with  the  defendant,  the  most  of 
which  were  excluded.  In  his  charge  to  the  jury  the  judge  held  as 
matter  of  law  that  the  plaintiffs  could  recover  damages  only  for  the 
refusal  of  the  defendant  to  fill  the  orders  actually  given;   tfnd  the 
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plaiDtifb'  profits  liaying  been  shown  to  be  $4  on  a  machine,  the  re- 
ooyery  was  thus  limited  to  1204.  They  excepted  to  the  role  of 
damages  thus  laid  down,  and  the  sole  question  for  our  determina- 
tion is  what,  upon  the  facts  of  this  case,  was  the  proper  rule  of 
damages?  Were  the  plaintifFs  confined  to  the  damages  snfl^ered  by 
them  in  consequence  of  the  refusal  of  the  defendant  to  fill  the  two 
orders  for  fifty-one  machines,  or  were  they  entitled  also  to  recover 
the  damages  which  they  sustained  by  a  total  breach  of  the  agree- 
ment on  the  part  of  the  defendant?  The  judge  limited  the  dam- 
ages, as  stated  in  his  charge,  because  any  further  allowance  of 
damages  for  the  breach  of  the  agreement  would,  as  he  claimed,  be 
merely  speculatiye  and  imaginary. 

It  is  frequently  difficult  to  apply  the  rules  of  damages  and  to  de- 
termine how  far  and  when  opinion  evidence  may  be  receiyed  to 
prove  the  amount  of  damages;  and  the  difficulty  is  encountered  in 
a  marked  degree  in  this  case.  One  who  violates  his  contract  with 
another  is  liable  for  all  the  direct  and  proximate  damages  which 
result  from  the  violation.  The  damages  must  be  not  merely  specn- 
lative,  possible  and  imaginary,  but  they  must  be  reasonably  certain, 
and  such  only  as  actually  follow  or  may  follow  from  the  breach 
of  the  contract.  They  may  be  so  remote  as  not  to  be 
directly  traceable  to  the  breach,  or  they  may  be  the  result 
of  other  intervening  causes,  and  then  they  cannot  be  al- 
lowed. They  are  nearly  always  involved  in  some  uncer- 
tainty and  contingency;  usually  they  are  to  be  worked  out  in 
the  future,  and  they  can  be  determined  only  approximately  upon 
reasonable  conjectures  and  probable  estimates.  They  may  be  so 
uncertain,  contingent  and  imaginary  as  to  be  incapable  of  adequate 
proof,  and  then  they  cannot  be  recovered  because  they  cannot  be 
proved.  But  when  it  is  certain  that  damages  have  been  caused  by 
a  breach  of  contract,  and  the  only  uncertainty  is  as  to  their  amount, 
there  can  rarely  be  good  reason  for  refusing,  on  account  of  such 
uncertainty,  any  damages  whatever  for  the  breach.  A  person 
violating  his  contract  should  not  be  permitted  entirely  to  escape 
liability  because  the  amount  of  the  damages  which  he  has  caused  is 
uncertain.  It  is  not  true  that  loss  of  profits  cannot  be  allowed  as 
damages  for  a  breach  of  contract.  Losses  sustained  and  gains  pre- 
vented are  proper  elements  of  damage.  Most  contracts  are  entered 
into  with  the  view  to  future  profits,  and  such  profits  are  in  the  con- 
templation of  the  parties,  and  so  far  as  they  can  be  properly  proved. 
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>  lliey  may  form  the  measare  of  damage.  As  they  are  prospectiye 
they  mnst,  to  some  extent,  be  certain  and  problematical,  and  yet 
on  that  account  a  person  complaining  of  breach  of  contract  is  not 
to  be  depriyed  of  all  remedy.  It  is  nsually  his  right  to  prove  the 
nature  of  his  contract,  the  circumstances  surrounding  and  follow- 
ing its  breach,  and  the  consequences  naturally  and  plainly  traceable 
to  it,  and  then  it  is  for  the  jury,  under  proper  instructions  as  to 
the  rules  of  damages  to  determine  the  compensation  to  be  awarded 
for  the  breach.  When  a  contract  is  repudiated  the  compensation 
of  the  party  complaining  of  its  repudiation  should  be  the  value  of 
the  contract.  He  has  been  deprived  of  his  contract,  and  he  should 
have  in  lieu  thereof  its  value,  to  be  ascertained  by  the  application 
of  rules  of  law  which  have  been  laid  down  for  the  guidance  of  the 
courts  and  jurors. 

These  rules  will  be  illustrated  and  limited  by  a  few  cases,  soihe 
of  which  are  quite  analogous  to  this,  to  which  attention  will  now 
be  called.  In  Masierson  v.  Mayor,  etc.,  7  Hill,  61;  6.  c,  42  Am. 
Dec.  38,  Nelsok,  Ch.  J.,  said:  ''When  the  books  speak  of  the 
profits  anticipated  from  a  good  bargain  as  matter  too  remote  and 
uncertain  to  be  taken  into  the  account  in  ascertaining  the  true 
measure  of  damages,  they  have  reference  to  dependent  and  collate- 
ral engagements  entered  into  on  the  faith  and  in  expectation  of  the 
performance  of  the  principal  contract.  *  *  *  But  profits  or 
advantages  which  are  the  direct  and  immediate  fruits  of  the  con- 
tract entered  into  between  the  parties  stand  upon  a  different  foot- 
ing. *  *  *  It  is  diflScult  to  comprehend  why,  in  case  one  party 
has  deprived  the  other  of  the  gains  or  profits  of  the  contract  by 
refusing  to  perform  it,  this  loss  should  not  constitute  a  proper  item 
in  estimating  the  damages."  In  BagUy  v.  Smith,  10  N.  Y.  489; 
8.  c,  61  Am.  Dec.  757,  it  was  held  that  one  partner  could 
maintain  an  action  at  law  against  the  other  for  a  breach  of  the 
partnership  articles  in  dissolving  before  the  period  therein 
limited;  that  the  damages  in  such  an  action  are  the  profits 
which  would  have  accrued  to  the  plaintiff  from  the  continua* 
tion  of  the  partnership  business  and  which  are  lost  by  the 
unauthorized  dissolution,  and  that  evidence  of  the  actual  gains  of 
the  partnership  during  its  continuance  is  admissible  as  an  element 
in  determining  the  value  of  the  prospective  profits.  Johnson,  J., 
writing  the  opinion  said:  ''The  object  of  commercial  partnerships 
IB  profit.     This  is  the  motive  upon  which  men  enter  into  the  rela^ 
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tion.  The  only  legitimate  beneficial  consequence  of  continuing  a 
partnership  is  the  making  of  profits.  The  most  direct  and  legiti- 
mate injurious  consequence  which  can  follow  upon  an  unauthorized 
dissolution  of  a  partnership  is  the  loss  of  profits.  Unless  that  I088 
can  be  made  up  to  the  injured  party  it  is  idle  to  say  that  any  obli- 
gation is  imposed  by  a  contract  to  continue  a  partnership  for  a  fixed 
period.  The  loss  of  profits  is  one  of  the  common  grounds,  and  the 
amount  of  profits  lost  one  of  the  common  measures  of  the  damages 
to  bo  given  upon  a  breach  of  contract/'  and  that  ''it  is  yery  true 
that  there  is  great  difficulty  in  making  an  accurate  estimate  of 
future  profits.  This  difficulty  is  inherent  in  the  nature  of  the  in- 
quir}'.  We  shall  not  lessen  it  by  shutting  our  eyes  to  the  light 
which  the  preyious  transactions  of  the  partnership  throw  upon  it. 
Nor  are  we  the  more  inclined  to  refuse  to  make  the  inquiry  by 
reason  of  its  difficulty,  when  we  remember  that  it  is  the  misconduct 
of  tlie  defendant  which  has  rendered  it  necessary."  In  Taylor  v. 
Bradley,  39  N.  Y.  129,  the  action  was  to  recover  damages  for  the 
total  breach  by  the  defendant  of  a  contract  to  let  a  farm  to  the 
plaintiff  for  three  years,  each  party  to  furnish  part  of  the  stock, 
seeds,  tools,  etc.,  the  plaintiff  to  occupy  and  work  the  farm  and 
have  certain  specified  supplies  for  his  family,  and  all  proceeds  to  be 
divided  equally,  and  it  was  held  that  the  plaintiff  was  entitled  to 
recover  as  danuiges  the  value  of  the  contract,  that  is,  what  such  a 
privilege  of  occupancy  and  working  the  farm,  subject  to  the  condi- 
tions of  the  agreement  and  under  all  the  contingencies  which  were 
liable  to  affect  the  result,  was  worth.  Woodruff,  J.,  writing  the 
opinion,  said:  "To  my  mind  the  only  rule  which  will  do  justice  to 
the  parties  is  that  the  plaintiff  is  entitled  to  the  value  of  his  con- 
tract; he  was  entitled  to  its  performance;  it  is  broken;  ho  is  deprived 
of  his  adventure;  what  was  this  opportunity  which  the  contract  had 
apparently  secured  to  him  worth?  To  reap  the  benefit  of  it  he 
must  incur  expense,  submit  to  labor  and  appropriation  of  his  stock. 
His  damages  are  what  he  lost  by  being  deprived  of  his  chance  of 
profit."  An  opinion  in  the  same  case  by  Judge  Qbotbr  is  reported 
in  4  Abb.  Gt.  of  App.  Doc.  263,  in  which  he  said:  ''An  examina- 
tion of  the  cases  will  show  that  the  courts  have  been  endeavoring 
to  establish  rules  by  the  application  of  which  a  party  will  be  com- 
pensated for  the  loss  sustained  by  the  breach  of  the  contract;  in 
other  words,  for  the  benefits  and  gaijis  he  would  have  realized  from 
its  performance  and  nothing  more.     It  is  sometimes  said  that  th^ 
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profits  thttt  woald  have  been  derived  from  performance  cannot  te 
recovered;  but  this  is  only  true  of  snch  as  are  contingent  upon 
Aome  other  operation.  Profits  which  would  certainly  have  been 
realized  but  for  the  defendant's  default  are  recoverable.  *  *  * 
It  is  not  an  uncertainty  as  to  the  value  of  the  benefit  or  gain  to  be 
derived  from  performance,  but  an  uncertainty  or  contingency 
whether  such  gain  or  benefit  would  be  derived  at  all.  *  *  *  It 
is  sometimes  said  that  speculative  damages  cannot  be  recoverec^  be- 
cause the  amount  is  uncertain;  but  such  remarks  will  generally  be 
found  applicable  to  such  damages  as  it  is  uncertain  whether  sus- 
tained at  all  from  the  breach.  Sometimes  the  claim  is  rejected  as 
being  too  remote.  This  is  another  mode  of  saying  that  it  is  uncer- 
tain whether  such  damages  resulted  necessarily  and  immediately 
from  the  breach  complained  of.  The  general  rule  is  that  all  dam- 
ages resulting  necessarily  and  immediately  and  directly  from  the 
breach  are  recoverable,  and  not  those  that  are  contingent  and  un- 
certain. The  latter  description  embraces,  as  I  think,  such  only  as 
are  not  the  certain  result  of  the  breach,  and  does  not  embrace  such 
as  are  the  certain  result,  but  uncertain  in  amount; "  that  **  the 
plaintiff  will  be  fully  compensated  by  recovering  the  value  of  his 
bargain.  He  ought  not  to  have  more,  and  I  think  he  is  not 
precluded  from  recovering  this  by  any  infirmity  in  the  law 
in  ascertaining  its  amount."  In  Schell  v.  Plumb,  55  N. 
Y.  592,  it  was  held  that  an  agreement  by  one  party  to 
support  another  during  life  is  an  entire  continuing  contract, 
and  that  upon  a  total  breach  thereof  the  latter  may  recover 
full  and  final  damages,  not  only  the  expenses  of  support  up  to  the 
time  of  trial,  but  all  the  prospective  expenses  during  life,  and  that 
the  Northampton  tables  are  competent  evidence  as  to  the  probable 
duration  of  life.  Gbovbr,  J.,  writing  the  opinion,  said:  ^^The 
i^ounsel  for  the  appellants  insists  that  such  cannot  be  the  rule,  for 
the  reason,  as  he  insists,  that  it  is  impossible  to  ascertain  the  dam- 
ages, as  the  duration  of  life  is  uncertain,  and  a  further  uncertainty 
arising  from  the  future  physical  condition  of  the  person.  *  *  * 
It  may  be  further  remarked  that  in  actions  for  personal  injuries  the 
-constant  practice  is  to  allow  a  recovery  for  such  prospective  dam- 
ages as  the  jury  are  satisfied  the  party  will  sustain  notwithstanding 
the  uncertainty  of  the  duration  of  his  life  and  other  contingencies 
which  may  probably  affect  the  amount."  In  Dennis  v.  Maxfield,  10 
Allen,  138,  it  was  held  that  if  a  written  contract  by  whio.h  the 
Vol.  UV  —  a(i 
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master  of  a  whaling  ship  is  emplojed  provides  that  he  shall  have  a 
certain  **  lay"  in  the  proceeds  and  also  an  additional  compensation 
depending  upon  the  amount  of  the  cargo^  and  he  is  wrongfully  dis- 
charged by  the  owners  before  the  expiration  of  the  contract,  he  may 
recover  as  a  part  of  his  damages  his  share  of  the  earnings  of  the 
ship  both  before  and  after  his  removal.  Bigelo\\%  G.  J.,  writing 
the  opinion  and  speaking  of  the  earnings  of  the  ship,  said:  '*  They 
are  undoubtedly  in  their  nature  contingent  and  speculative  and 
difficult  of  estimate,  but  being  made  by  express  agreement  of  the 
parties  of  the  essence  of  the  contract,  we  do  not  see  how  they  can 
be  excluded  in  ascertaining  the  compensation  to  which  the  plaintiff 
is  entitled.  Would  it  be  a  good  bar  to  a  claim  for  damages  for 
breach  of  articles  of  copartnership  that  the  profits  of  the  contem- 
plated business  were  uncertain,  contingent  and  difficult  of  proofs 
and  could  it  be  held  for  this  reason  that  no  recovery  could  be  had 
in  case  of  breach  of  such  contract?  Or  in  an  action  on  a  policy  of 
insurance  on  profits,  would  it  be  a  valid  defense  in  the  event  of 
loss  to  say  that  no  damages  could  be  claimed  or  proved  becaase  the 
subject  of  insurance  was  merely  speculative,  and  the  data  on  which 
the  profits  must  be  calculated  were  necessarily  inadequate  and  in- 
sufficient to  constitute  a  safe  basis  on  which  to  rest  a  claim  for  in- 
demnity?'' 

In  Simpson  v.  London,  etc.,  R,  Co.,  1  Q.  B.  D.  274;  s.  c.,. 
16  Eng.  Rep.  330,  the  plaintiff,  a  manufacturer,  who  was  in  the 
habit  of  attending  agricultural  shows  to  exhibit  samples  of  his 
goods,  and  made  profit  by  the  practice,  delivered  them  upon  a  show 
ground  where  he  had  been  exhibiting  them  to  the  receiving  agent  of 
the  defendant,  a  railroad  company,  to  be  carried  by  a  particular 
day  to  a  show  ground  at  another  place  where  a  similar  show  at 
which  he  intended  to  exhibit  was  to  be  held;  but  nothing  was  ex- 
pressly said  about  the  intention  of  the  plaintiff.  The  samples  did 
not  arrive  until  after  the  day  stipulated  and  when  the  show  was 
over;  and  the  plaintiff  lost  several  days  in  going  to  meet  them  and 
waiting  for  them.  In  an  action  for  the  breach  of  a  contract  a  ver- 
dict was  given  for  damages  which  included  a  sum  for  loss  of  time 
or  loss  of  profit;  and  it  was  held  that  the  purpose  of  the  plaintiff  to 
exhibit  was  within  the  contemplation  of  the  parties  to  the  contract; 
that  the  plaintiff  was  entitled  to  the  damages,  on  the  ground  that 
loss  of  profit  was  a  natural  and  probable  result  of  the  failure  of  thai 
purpose;  and  that  no  evidence  was  necessary  of  prospect  of  making 
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profit  at  the  particular  show  in  qaestion.  Gockbubk,  C.  J.,  said: 
''As  to  the  supposed  impossibility  of  ascertaining  the  damages,  I 
think  there  is  no  sach  impossibility;  to  some  extent,  no  doubt, 
they  must  be  matter  of  speculation,  but  that  is  no  reason  for  not 
awarding  any  damages  at  all."  Mbllor,  J.,  said:  **  As  to  the  diffi- 
culty of  ascertaining  the  amount  of  profits  which  the  plaintiff  can  be 
supposed  to  haye  lost,  that  is  not  a  matter  upon  which  we  have  to 
trouble  ourselves."  Field,  J.,  said :  ^^  As  to  the  difficulty  of  ascer- 
taining the  profits  which  the  plaintiff  can  be  considered  to  have  lost 
a  sufficient  answer  is  that  it  must  be  assumed  that  the  plaintiff 
would  make  some  profits."  In  Jaques  v.  Millar,  6  Ch.  Div.  153; 
8.  c,  22  Eng.  Rep.  728,  the  plaintiff  agreed  with  the  defendant  to 
take  a  lease  of  premises  belonging  to  defendant  for  the  purpose,  as 
the  defendant  knew,  of  carrying  on  a  trade  which  the  plaintiff  was 
about  to  commence.  In  consequence  of  the  defendant's  willful  re- 
fusal to  fulfill  his  agreement,  the  plaintiff  was  unable  for  fifteen 
weeks  to  commence  his  trade;  and  it  was  held  that  in  addition 
to  judgment  for  specific  performance  of  the  agreement,  damages 
must  be  awarded  in  respect  to  plaintiff's  loss  of  profits  from  his  work 
during  the  fifteen  weeks.  To  the  same  effect  are  the  following  cases: 
White  V.  Miller,  71  N.  Y.  118;  s.  a,  27  Am.  Rep.  13;  MilchOl 
▼•  Read,  84  N,  Y.  666;  Danolds  v.  State,  89  N.  Y.  36;  s.  c,  42 
Am.  Rep.  277;  Hotf  v.  Oronoble,  84  Penn.  St.  9;  Oarfed  v.  Turner, 
71  Penn.  St.  66;  McNeil  v.  Reid,  9  Ring.  68;  Fletcher  v.  Tayleur^ 
17  O.  B.  21. 

In  conflict,  we  think,  with  these  authorities  is  the  case  of  H<noe 
Machine  Co.  v.  Brysan,  44Iowa»  169;  s.  o.,  24  Am.  Rep.  736.  In 
that  case  a  party  made  a  contract  with  the  general  agents  of  a  sew- 
ing machine  company,  by  the  terms  of  which  he  was  to  rent  a 
room,  provided  himself  with  a  team,  and  furnish  other  necessary 
means  for  the  sale  of  machines,  and  devote  his  time  thereto,  the 
agents  agreeing  to  furnish  him  with  all  the  machines  he  could  sell 
at  a  price  twenty-five  per  cent  below  the  retail  rate.  The  party 
performed  his  undertaking  but  the  machines  were  not  supplied  as 
agreed,  and  it  was  held  that  the  measure  of  damages  was  the  value 
of  the  time  lost  as  the  result  of  the  breach,  without  reference  to 
the  profits  which  might  have  been  realized  if  the  contract  had  been 
performed.  Two  of  the  five  judges  dissented,  and  we  concur  with 
theuL 

Under  the  Oivil  Damage  Aot»  chapter  646  of  the  Laws  of  1873, 
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and  under  the  acts  allowing  the  next  of  kin  of  one  whose  death  has 
bee^  caused  by  the  wrong  or  carelessness  of  another  to  recover 
damages  for  such  death,  the  amount  of  damages  it  exceedingly 
uncertain,  problematical  and  contingent,  and  yet  it  must  be  left 
to  the  determination  of  a  jury  upon  such  facts  as  can  be  proved. 
Ether ington  v.  R.  R.  Oo.,  88  N.  Y.  641;  Houghkirh  ▼.  D.  dt  B, 
a  Co.,  92  N.  Y.  219;  8.  0.,  44  Am.  Rep.  370. 

It  is  quite  clear  that  the  rules  of  damages  having  the  sanction  of 
these  authorities  were  violated  upon  the  trial  of  this  action.  The 
plaintiiTs  had  the  right  under  their  agreement  to  establish  agencies 
for  the  sale  of  defendant's  machines  anywhere  in  Mexico  where 
they  could  sell  fifty  machines.  An  agency,  when  thus  established 
was  to  be  exclusive,  and  was  to  have  some  permanency.  It  could 
not  be  broken  up  at  the  will  of  the  defendant  without  some  default 
on  the  ]3art  of  the  plaintiffs.  That  the  agreement  had  some  value 
to  the  plaintiffs  is  very  clear,  and  of  that  value,  whatever  it  was, 
they  were  deprived  by  the  act  of  the  defendant.  It  is  quite  true 
that  that  value,  or  in  other  words,  the  damage  caused  to  the  plain- 
tiffs by  the  total  breach  of  the  agreement  by  the  defendant,  is  quite 
uncertain  and  difficult* to  be  estimated.  But  the  difficulty  is  not 
greater  than  it  was  in  several  of  the  cases  above  cited.  There  are 
some  facts  upon  which  a  jury  could  base  a  judgment,  not  certain 
nor  strictly  accurate,  but  sufficiently  so  for  the  administration  of 
justice  in  such  a  case.  The  agent  whom  plaintiffs  sent  to  Mexico 
was  apparently  intelligent,  capable,  well  acquainted  with  Mexico. 
Machines  could  be  delivered  there,  for  about  $30  per  machine,  and 
could  then  be  sold  at  retail  for  about  1125.  The  profit  of  the  plain- 
tiffs on  each  machine  was  about  $4.  Plaintiffs'  agents  readily 
made  sales  of  one  hundred  and  one  machines,  and  were  about  to 
make  other  sales.  One  of  defendant's  agents  subsequently  sold  in 
a  single  city  twenty  machines  in  six  months,  at  1155  each.  The 
plaintiffs  had  established  two  agencies,  and  to  the  value  of  such 
agencies  at  least  they  were  entitled.  Mead,  who  had  one  of  the 
agencies,  testified,  that  he  had  made  arrangement.s  with  several 
parties  to  sell  the  machines;  that  he  had  all  the  facilities  for  car- 
rying on  an  extensive  and  profitable  business,  and  was  well  ac- 
quainted with  the  country.  The  population  of  several  of  the  Mexi- 
can cities  in  which  plaintiffs'  agent  was  engaged  in  establishing 
agencies  was  shown.  From  all  these  and  other  facts  proved  it  can- 
jiot  be  doubted  that  the  plaintifib  suffered  damages  to  at  least  sev- 
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era!  handred  dollars,  and  they  should  not  have  been  depriyed  of 
the  damages  which  they  made  to  appear  because  they  conld  not 
make  clear  the  fall  amount  of  their  damages.  All  the  facts  should 
have  been  submitted  to  the  jury  with  proper  instructions,  and  their 
verdict,  not  based  upon  mere  speculation  and  possibilities  but  upon 
the  facts  and  circumstances  proved,  would  have  approached  as  near 
the  proper  measure  of  justice  as  the  nature  of  the  case  and  the 
infirmity  which  attaches  to  the  administration  of  the  law  will  admit. 
In  1  Sutherland  Damages,  113,  it  is  said:  ''If  there  is  no  more 
certain  method  of  arriving  at  the  amount,  the  injured  party  is 
entitled  to  submit  to  the  jury  the  particular  facts  which  have  trans- 
pired, and  to  show  the  whole  situation  which  is  the  foundation  of 
the  claim  and  expectation  of  profits  so  far  as  any  detail  offered  has 
a  legal  tendency  to  support  such  claim." 

The  trial  judge  also  erred  in  excluding  evidence  which  would 
have  given  the  jury  some  aid  in  estimating  the  damages.  The 
plaintiffs  made  persistent  efforts  to  show  that  subsequently  to  the 
repudiation  of  its  agreement,  the  defendant  established  agencies  in 
Mexico,  and  the  number  of  machines  sold  through  such  agencies. 
This  evidence  was  upon  the  objection  of  the  defendant  excluded. 
We  think  it  should  have  been  received.  It  would  have  shown  the 
market  for  these  machines  there,  and  the  facility  with  which  they 
could  be  sold,  and  would  have  had  some  tendency  to  show  the 
extent  of  business  the  plaintiffs  could  have  done  there  and  the 
value  of  their  agreement. 

We  think  the  opinions  of  witnesses  as  to  the  value  of  the  agree- 
ment, as  to  the  profits  which  it  or  any  agency  established  in  pur- 
suance of  it  could  produce,  as  to  the  damages  plaintiffs  realized, 
and  as  to  the  number  of  msichincs  they  could  have  sold,  were  prop- 
erly excluded.  This  was  not  a  case  for  expert  or  opinion  evidence. 
There  was  no  certain  basis  of  facts  proved,  or  facts  assumed  upon 
which  an  opinion  could  be  based.  The  conflicting  opinions  of  inter- 
ested witnesses,  selected  because  of  their  favorable  opinions,  instead 
of  aiding  the  jury  would  probably  add  to  their  embarrassment. 
Tlie  safer  rule  in  all  such  cases  is  to  exclude  opinions  and  receive 
the  facts,  and  then  leave  the  matter  for  the  determination  of  the 
jury.  They  may  not  have  any  certain  basis  upon  which  to  rest 
their  judgments,  but  that  cannot  be  helped.  They  are  supposed  to 
be  disinterested  and  must  apply  their  experience  and  common  sense 
to  the  facts  proved  and  reach  the  best  results  they  can.     Our  vf ew5> 
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as  to  opinion  evidence  were  so  fully  expressed  in  Ferguson  v.  Hub" 
bell,  97  N.  Y.  507;  s.  c,  49  Am.  Rep.  544,  that  they  need  no  restate- 
ment here.  We  have  no  means  of  knowing  that  the  views  expressed 
by  Judge  Woodruff  in  Taylor  v.  Bradley,  supra,  as  to  the  proof 
of  the  damages,  by  the  estimaties  of  witnesses,  were  coincided  in  by 
his  associates.  They  were  not  necessary  to  the  decision  of  that 
case,  and  we  are  not  prepared  to  assent  to  them.  In  Mitchell  v. 
Reed,  supra,  the  opinions  of  witnesses  as  to  the  value  of  certain 
leases,  based  upon  certain  facts  assumed,  were  received.  No  ques- 
tion was  made  at  any  stage  of  that  case  that  the  opinions  were  not 
competent.  The  rule  as  to  ofnnion  evidence  was  liberally  applied 
in  that  case,  and  we  are  inclined  to  think  properly.  There  was 
some  certain  basis  for  the  foundation  of  opinions  by  experts  in 
reference  to  the  worth  of  property  which  had  salable  value. 

We  have  not  considered  the  bearing  of  the  statute  of  frauds  upon 
this  case,  as  no  point  or  reference  to  it  was  made  upon  the  trial. 

Our  conclusion  therefore  is  that  the  judgment  should  be  reversed 
and  a  new  trial  granted,  costs  to  abide  event* 

All  concur.  Judgm$iU  reversed. 


HiCDBKTH  Y.  OtTT  OV  TbOX. 

ana.  T.ML) 

Jwy-^r^ieetUm  of  competent  Juror — i/Mbitani  qfeUif. 

The  charter  of  the  defendant  dty  provided  that  in  an  action  to  which  the  cHy 
Is  a  party  no  person  shall  be  deemed  an  incompetent  juror  by  reason  of  his 
being  an  inhabitant  of  the  city.  In  impanelling'  a  jury  in  this  action,  the 
plaintiff,  against  the  defendant's  objection*  excoaed  twelve  jnrors  drawn,  oa 
the  gioond  that  they  were  inhabitants  and  tax  payers  of  the  city,  and  they 
were  set  uride.  A  jury  was  obtained,  and  Judgment  went  against  the  d^. 
Held,  that  the  ruling  was  fatal  error. 

ACTION  for  damages  for  personal  injury  by  negligence.    The 
opinion  states  the  case.     The  plaintiff  had  judgment  belov. 

William  J.  Roche,  for  appellant 

James  Lansing,  for  resjpondont 
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Ajtdbbws,  J.  This  action  was  brought  to  recoYer  for  injorieB 
sustained  by  the  phiintifl  from  the  negligence  of  the  defendant  in 
failing  to  keep  Congress  street  in  the  city  of  Troy  in  safe  condition 
for  trayel,  and  resulted  in  a  Yerdictfor  the  plaintiff  for  11,800.  It 
appears  that  upon  the  impanelling  of  the  jury,  the  plaintiff  ^^  ex- 
cused "  eight  jurors  drawn  from  the  regular  panel,  residents  of  the 
-city  of  Troy,  upon  the  ground  that  they  were  interested  in  the 
result  of  the  action,  to  which  proceeding  the  city  attorney  objected 
on  the  ground  that  residents  and  tax  payers  of  the  city  are  not  dis- 
qualified as  jurors  in  city  cases,  if  otherwise  competent.  The  court 
oyerruled  the  objection  and  held  that  all  such  jurors  were  disquali- 
fied, to  which  ruling  the  attorney  for  the  defendant  excepted. 
Thereafter  four  additional  jurors,  residents  of  the  city,  were  drawn 
■and  the  same  proceeding  was  had,  and  they  were  likewise  excluded. 
The  jury  box  was  filled  from  other  names  in  the  panel,  and  none 
of  the  jurors  who  sat  were  objected  to  or  challenged.  It  is  not 
<daimed  that  the  jurors  excluded  by  the  ruling  of  the  court  were 
interested  except  as  tax  payers  of  the  city.  By  the  rule  of  the 
•common  law  the  inhabitants  of  a  municipality,  or  the  members  of 
any  body  politic,  were  incompetent  to  sit  as  jurors  in  a  case  in  which 
the  corporation  was  a  party.  They  were  deemed  to  be  interested, 
and  such  interest  was  a  good  cause  of  principal  challenge.  Coke 
Littleton,  157,  a,  b.  The  common  law  has  been  modified  in  this 
State  by  general  statutes  making  the  inhabitants  of  a  town  or 
county  competent  jurors  in  suits  brought  by  or  against  such  town 
or  county  (1  B.  S.  357,  §  4;  1  B.  S.,  384,  §  4;  2  £.  S.  420,  §  58)^ 
and  as  to  the  inhabitants  of  cities,  by  special  provision,  inserted  in 
nearly  all  cases,  in  the  charters  of  incorporation.  The  charter  of 
Troy,  enacted  in  1816,  proYidcs:  '^That  upon  the  trial  of  any 
issue,  or  upon  the  taking  or  making  of  any  inquisition,  or  upon  the 
judicial  inyestigation  of  any  facts  whatever,  to  whicli  issue,  inquest 
or  investigation  the  mayor,  recorder,  aldermen  and  commonalty  of 
4Uhid  city  are  a  party,  or  in  which  they  are  interested,  no  person 
^all  be  deemed  an  incomi)otent  juror  by  reason  of  his  being  an 
inhabitant,  freeholder  or  freeman  of  the  said  city.''  Chap.  1,  §  16, 
Laws  of  1816.  This  provision  has  never  been  repealed  or  amended^ 
and  was  in  force  at  the  time  of  the  trial  of  this  action.  The  ruU 
ing  of  the  learned  trial  judge  excluding  from  the  jury  the  residents 
•of  Troy  on  the  ground  of  interest,  was  in  contravention  of  thia 
explicit  provision  of  law  and  was  plainly  erroneous. 
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The  question  presented  is,  wliether.  the  error  of  the  judge  is 
ground  for  the  reversal  of  the  judgment  Tl.c  proceeding  on  the 
part  of  the  pLiintiff  was  in  substance  a  challenges  It  was  so  treated 
by  the  attorney  for  the  city  and  by  the  court.  The  court  ruled 
that  residents  of  the  city  were  legally  disqualified  as  jurors,  and 
excluded  them  on  that  ground  alone.  The  right  of  a  party  to  ex- 
cept to  a  determination  of  the  court  upon  a  challenge  to  a  juror, 
and  to  have  such  determination  reviewed  on  ap{>eal  is  expressly 
given  by  the  Code  (§  1180).  This  section  recognizes  the  determina- 
tion of  a  challenge  as  involving  a  legal  right,  which  may  be  re- 
viewed, and  if  erroneous,  set  aside.  The  General  Term  disposed  of 
the  question  on  the  ground  that  the  rejection  of  a  competent  juror 
was  not  ground  of  error,  where  tlie  jurors  who  actually  try  the  case 
are  competent.  We  cannot  assent  to  this  view.  In  our  judgment 
the  adoption  of  this  principle  would  senously  imperil  the  system  of 
jury  trial  and  lead  to  practices  which  the  statutes  regulating  the 
drawing  of  jurors  were  designed  to  prevent.  The  main  purpose  of 
the  statutes  for  the  drawing  and  selection  of  trial  jurors  is  the 
securing  of  a  fair  and  impartial  jury.  To  this  end,  provisions  are 
made,  which  if  followed  prevent  the  selection  of  a  jury  either  by  the 
court,  or  the  officers  of  the  court,  or  by  either  of  the  parties  to  the 
action,  and  exclude  from  the  jury  box  all  jurors  not  indifferent,  or 
who  for  any  reason  are  disqualified  tc  act  as  jurors;  while  at  the 
same  time  they  secure  to  the  parties  ^ihe  advantage  of  a  jury  con- 
stituted by  lot  from  all  the  qualified  jurors  undrawn  on  the  paneL 
By  the  Stat.  3  Geo.  II,  §  II,  '*for  the  better  regulation  of  juries,*" 
it  is  provided  that  the  first  twelve  persons  drawn,  and  appearing, 
and  approved  as  indifferent,  should  be  the  jury  to  try  the  cause. 
This  provision  was  incorporated  into  the  Revised  Laws  of  1813  (1 
K.  L.  331,  §  20),  and  into  the  Revised  Statutes  (2  R.  S.  420,  §61), 
and  was  re-enacted  in  the  Code  of  Civil  Procedure  (g  1166),  with- 
out any  substantial  changa  The  section  of  the  Code  is  in  this 
language:  ''The  first  twelve  persons  who  appear  as  their  names  are 
drawn  and  called,  and  approved  ^a  indifferent  between  the  parties, 
and  not  discharged  or  excused,  must  be  sworn;  and  constitute 
the  jury  to  try  the  case."  Sections  1032  and  1033  enumerate  causes 
for  which  jurors  may  be  discharged  or  excused.  The  language  of 
sectiou  1166  is  mandatory.  Blackstone  refers  with  just  admiration 
to  the  safeguards  thrown  around  the  selection  of  a  jury  by  the  Eng- 
lish statutes,  and  observes  that  they  arc  admirably  designed  for  the 
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avoiding  of  frauds  and  secret  management,  by  electing  the  twelve 
jurors  oat  of  the  whole  of  the  panel  by  lot.  (2  Bl.  Com.  365.)  It 
is  said  that  no  injury  resolted  to  the  defendant  from  the  erroneous 
•exclusion  of  the  city  jurors,  since  a  competent  jury  actually  tried 
the  case.  The  court  cannot  say  that  the  trial  would  have  resulted 
difTerently  if  the  city  jurors  had  not  been  excluded.  On  the  other 
•hand  the  contrary  cannot  be  affirmed.  It  is  certain  that  except  for 
the  erroneous  ruling  the  jury  would  have  been  differently  consti- 
tuted. Jurors  differ  in  intelligence,  judgment,  and  fitness  to  act 
as  jurors.  It  is  we  think  the  legal  right  of  a  party  to  have  the  jury 
selected  from  the  competent  names  in  the  jury  box,  and  that  the 
range  of  selection  shall  not  be  limited  by  excluding  without  cause 
competent  jurors  from  the  panel.  It  cannot  be  doubted  that  if  an 
incompetent  juror  had  been  admitted  against  the  objection  of  the 
defendant,  the  judgment  would  be  set  aside,  and  yet  in  many  cases 
it  would  be  impossible  to  show  any  actual  injury.  A  person  not  a 
resident  of  the  county,  or  over  sixty  years  of  age,  or  without  the 
requisite  property  qualification,  is  not  a  competent  juror  (Code, 
§  1027),  but  it  would  we  conceive  be  no  answer  to  an  exception  taken 
to  his  admission,  that  no  actual  injury  was  shown  to  have  insulted. 
The  violation  of  the  legal  right  of  the  party  to  Imve  the  case  tried 
by  competent  jurors  would  be  conclusive.  The  error  in  this  case  was 
in  improperly  rejecting  competent  jurors.  The  court  added  a  dis- 
qiialification>  not  only  not  found  in  the  statute,  but  which  the  stat- 
ute declares  shall  not  constitute  a  disqualification.  The  law  allows 
in  a  civil  case  two  peremptory  challenges  to  each  party.  The  action 
of  the  court  was  equivalent  to  allowing  the  plaintiff  fourteen  peremp- 
tory challenges,  because  it  excluded  from  the  jury  without  aidequate 
cause  upon  the  motion  of  plaintiff,  fourteen  jurors  presumably  com- 
petent. If  the  court  had  in  form  allowed  the  plaintiff  more  than 
"two  peremptory  challenges,  would  it  be  an  answer  to  an  exception, 
that  nevertheless  there  was  no  legal  injur}',  since  a  competent  jury 
was  subsequently  impaneled?  We  think  tlie  error  of  the  court  in 
cxekiding  the  city  jurors  is  available  to  the  defendant  on  this 
appeal.  The  learned  trial  judge  doubtless  decided  the  point  under 
the  misapprehension  that  the  case  was  governed  by  the  common 
law,  without  having  in  view  the  statute  of  1816.  But  the  charter 
is  declared  on  its  face  to  be  a  public  act,  and  the  judge  is  presumed 
to  have  had  notice  of  its  provisions.  It  does  not  appear  whether 
his  attention  was  specially  called  to  the  provision  in  section  16,  but 
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the  counsel  for  the  plaintiff  took  the  objection  to  the  jurors  specific 
cally  on  the  gronnd  that  as  residents  of  Troy  they  were  interested, 
and  so  disqualified,  and  the  defendant's  counsel  insisted  that  they 
were  not  disqualified  for  that  reason,  and  the  court  ruled  the  point 
for  the  plaintiff.  We  think  he  must  bear  the  consequences  of  the 
error,  and  that  he  cannot  escape  by  charging  the  defendant  with  a 
yiolation  of  duty  in  omitting  to  call  the  attention  of  the  court  to 
the  provision  of  the  statute  of  1816,  which  so  far  as  appears,  may 
not  haye  been  known  to  him  at  the  time.  The  judgment  should  be 
reversed.  The  statute  makes  elaborate  provision  for  securing  an 
impartial  jury.  It  provides  that  the  first  twelve  jurors  drawn,  who 
are  indifferent  and  not  discharged  or  excused,  shall  constitute  the 
jury.  The  law  prescribes  the  qualifications  of  the  jurors.  The 
court  caimot  add  to  or  detract  from  them.  It  cannot  itself  select 
the  jury,  directly  or  indirectly.  It  cannot  in  its  discretion,  or 
capriciously,  set  aside  jurors  as  incompetent,  whom  the  law  declares 
are  competent,  and  thus  limit  the  selection  of  the  jury  to  jurors 
whose  names  may  be  left.  If  this  is  done,  a  legal  right  is  violated, 
for  which  an  appellate  court  will  give  redress.  The  jury  system, 
to  be  successfully  administered,  requires  not  only  absolute  impar- 
tiality in  fact,  in  the  drawing  of  jurors,  but  such  an  adherence  to 
forms  and  methods  of  procedure  as  will  secure  public  confidence 
and  prevent  any  suspicion  of  improper  or  unfair  dealing. 

We  have  not  lost  sight  of  the  cases  holding  that  a  mere  irregular- 
ity on  the  part  of  ministerial  oflScers  in  the  selection  and  drawing 
of  jurors  is  not  ground  of  error,  unless  it  appears  that  it  operated 
to  the  prejudice  of  the  party.  Priery  v.  People j  2  Eeyes,  424, 425; 
Ferris  v.  People,  35  N.  Y.  125;  People  v.  Ransom,  7  Wend.  417. 
But  the  erroneous  exclusion  by  a  judge  on  the  trial  from  a  particu- 
lar panel,  of  a  class  of  persons  regularly  drawn,  on  the  ground  of 
incompetency,  stands  we  think  upon  a  different  principle  and  is 
governed  by  different  considerations. 

The  judgment  should  be  reversed. 

Juijfmemi 
AUcononi; 


JANUARY  TEBM,  1886.  691 

Peoplfl  T.  Court  of  Ojex  and  Terminer. 

Pbdflb  y.  Goubt  of  Otbb  Aif  d  Tirmzhxr. 

afiiH.T.  M6.) 
Ooniempt — Juror  going  to  me  loeaUtif  in  queaUon 

DuiDg  a  trial  for  assault  with  intent  to  kill,  one  of  the  jurors,  without  per- 
mifl8ion»  went  alone  to  the  premises  where  the  assault  was  committed,  fot 
the  pnrpoee  of  acquainting  himself  with  them.    HM  not  a  contempt 

CEBTIORABI  to  review  a  sentence  for  contempt.     The  head- 
note  shows  the  pomL     The  relator  was  discharged  below. 

DeLaneejf  NieolU  'or  appellant. 

John  VincmU  and  Ira  SAaf&r,  for  respondent 

FiKOH,  J.  The  occasion  and  result  of  proceedings  for  oontempi 
famish  a  clear  and  well-defined  line  of  division  separating  them 
into  two  classes  which  have  become  somewhat  mingled  and  con- 
fnsed  by  the  nse  of  a  fixed  but  ambiguous  nomenclature.  In  re 
Waisouy  3  Lans.  408.  There  may  prove  to  be  rare  and  exceptional 
cases  which  do  not  easily  fall  within  either  class,  or  some  which  so 
commingle  the  characteristics  of  both  as  to  make  their  location 
doubtful  and  diflScult;  but  in  the  main  the  division  is  exhaustive 
and  clear.  In  one  class  are  grouped  cases  whose  occasion  is  an  in- 
jury or  wrong  done  to  a  party  who  is  a  suitor  before  the  court,  and 
has  established  a  claim  upon  its  protection;  and  which  result 
in  a  money  indemnity  to  the  litigant,  or  a  compulsory  act  or  omis- 
sion enforced  for  his  benefit.  In  these  cases  the  authority  of  the 
court  is  indeed  vindicated,  but  it  is,  after  a  manner,  lent  to  the 
suitor  for  his  safety,  and  vindicated  for  his  sole  benefit.  The 
authority  is  exerted  in  his  behalf  as  a  private  individual,  and  the 
fine  imposed  is  measured  by  his  loss  and  goes  to  him  as  indemnity; 
and  imprisonment,  if  ordered,  is  awarded,  not  as  a  punishment,  but 
as  a  means  to  an  end,  and  that  end  the  benefit  of  the  suitor  in  some 
act  or  omission  compelled  which  are  essential  to  his  particular  rights 
of  person  or  of  property.  This  clearly  appears  from  the  mode  of 
enforcing  the  suitor's  remedy  prescribed  by  the  statute.  Code  Civ. 
Pro.,  g§  2284,  2285.  A  fine  may  be  imposed  to  indemnify  his  actual 
loss.     Where  such  is  not  shown  the  fine  must  not  exceed  his  costs 
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and  expenses  and  $250  in  addition  thereto,  and  in  both  cases  be  paid 
over  to  the  suitor.  The  imprisonment,  where  the  act  or  duty  can 
yet  be  performed,  mast  end  with  the  x)erformance  of  the  act  and 
payment  of  the  fine;  but  if  the  act  or  duty  cannot  be  performed, 
then  the  imprisonment  must  not  exceed  six  months  and  until  the 
fine  be  paid.  In  this  last  provision  there  is  a  trace  of  the  element 
of  punishment,  but  it  is  for  the  violation  of  the  prirate  right  of  the 
party  and  to  check  similar  violations  in  the  future,  and  has  no  re- 
spect to  public  offenses  or  the  vindication  of  public  wrongs.  The 
people  may  be  such  a  party,  but  only  when,  like  individuals,  they 
are  seeking  a  civil  right  or  remedy  which  the  misconduct  com- 
plained of  tends  to  defeat  or  impede;  in  other  words,  when  they 
stand  in  the  attitude  of  private  suitors,  seeking  to  enforce  their 
private  rights.  If  in  this  class  of  cases  there  exist  traces  of  a  vin- 
dication of  public  authority  they  are  but  faint,  and  utterly  lost  in 
the  characteristic  which  is  strongly  predominant  of  protection  to 
private  rights  imperilled  or  indemnity  for  such  rights  defeated. 
.  These  cases  have  been  usually  described  as  proceedings  for  the 
enforcement  of  civil  remedies,  and  more  briefly  as  civil  contempts; 
and  because  the  great  volume  of  instances  occur  in  the  progress  of 
pivil  actions;  but  they  may  also  occur  in  criminal  actions  or  pro- 
ceedings,  as  we  shaU  presently  see,  and  constitute  then  what  I 
imagine  the  learned  counsel  for  the  appellant  had  in  his  mind  when 
he  spoke  of  **  quasi  civil  contempts."  If  we  describe  this  flrst  class 
of  contempts  as  private  contempts  because  their  occasion  and  re- 
sult is,  primarily  and  in  the  main,  the  vindication  of  private  rights, 
^0  shall  avoid  confusion  or  misapprehension. 
.  The  second  class  of  contempts  consists  of  those  whose  cause  and 
result  are  a  violation  of  the  rights  of  the  public  as  represented  by 
their  constituted  legal  tribunals,  and  a  punishment  for  the  wrong 
in  the  interest  of  public  justice,  and  not  in  the  interest  of  an  indi- 
vidual litigant.  In  these  cases  if  a  fine  is  imposed  its  maximum  is 
limited  by  a  fixed  general  law,  and  not  at  all  by  the  needs  of  indi- 
viduals; and  its  proceeds  when  collected  go  into  the  public  treasury 
and  not  into  the  purse  of  an  individual  suitor.  The  fine  is  pun- 
ishment rather  than  indemnity,  and  if  imprisonment  is  added,  it 
is  in  the  interest  of  public  justice  and  purely  as  a  penalty,  and  not 
at  all  as  a  means  of  securing  indemnity  to  an  individual.  Neces- 
^rily  these  contempts  in  their  origin  and  punishment  partake  of 
^he  nature  of  crimes,  which  are  violations  of  the  public  law,  and 
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end  in  the  vindication  of  public  jnstice;  and  hence  are  named 
criminal  contempts.  As  described  in  the  statute,  an  element  of 
willfulness,  or  of  evil  intention,  enters  into  and  characterizes  them. 
They  are  a  disturbance  of  the  court  which  interferes  with  its  per-', 
formance  of  duty  as  a  judicial  tribunal;  willful  disobedience  to  its 
lawful  mandate;  resistance  to  such  mandate  willfully  offered;  con- 
tumacious and  unlawful  refusal  to  be  sworn  as  a  witness,  or  to 
answer  a  proper  question;  and  publication  of  a  false  and  grossly, 
inaccurate  report  of  its  proceedings.  These  cases  and  their  pun-: 
ishment  are  placed  under  the  head  of  ^'  general  powers  of  the  courta 
and  their  attributes;^'  and  they  very  evidently  relate  to  public 
offenses  tending  to  cast  discredit  upon  the  administration  of  public 
justice,  and  having  no  reference  to  the  particular  rights  of  suitors.. 
But  here  again  we  find  that  they  occur  as  well  in  civil  as  in  crim- 
inal actions,  and  so  for  convenience,  we  may  speak  of  them  in  view 
of  the  present  classification,  as  public  contempts,  although  the. 
established  legal  nomenclature  must  remain  unchanged. 

We  have  then  two  distinct  classes,  private  contempts  and  public 
contempts,  with  which  we  are  to  deal  for  the  purposes  of  this  case. 
Both  were  known  to  and  recognized  by  the  common  law,  and  the 
courts  were  held  to  possess  an  inherent  power  of  punishing  by  pro- 
cess of  contempt  any  disregard  of  their  authority,  both  for  the 
benefit  of  their  suitors,  and  for  the  protection  of  their  own  order 
and  dignity.  Necessarily  the  common-law  power  was  very  broad 
and  vested  large  discretion  in  the  courts.  These  became  in  some 
instances  both  accuser  and  judge,  and  this  was  especially  so  where, 
the  contempt  was  of  a  public  nature,  and  no  private  person  stood 
as  complainant  and  sufferer.  When  the  Revised  Statutes  were* 
enacted  an  evident  effort  was  made  to  codify  the  law  of  contempt 
and  bring  it  within  definite  and  fixed  i*ules  (1  R.  S.  534^  §  1;  1  R.  S. 
278,  §  10);  and  the  effort  plainly  recognized  the  difference  between 
the  two  classes.  The  first,  or  private  contempts,  were  described  as 
those  '*  by  which  the  rights  or  remedies  of  a  party  in  a  cause  or 
matter  depending  in  such  court  may  be  defeated,  impaired,  im- 
peded or  prejudiced  in  the  following  cases."  After  i\  very  careful 
and  specific  enumeration  it  was  still  recognized  that  in  the  multi- 
tude of  private  rights  other  and  unnamed  cases  might  occur,  and 
to  meet  that  emergency  subdivision  8  was  added,  which  retained 
the  power  in  ^'  all  other  cases  where  attachments  and  proceedings 
as  for  contempts  have  been  usually  adopted  and  practiced  in  courts 
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of  record  to  enforce  the  civil  remedies  of  any  party  to  a  salt  in  snob 
court  or  to  protect  the  rights  of  any  such  party."  By  this  claose 
the  common-law  right  as  to  private  contempts  was  preserved  oat- 
side  of  and  beyond  the  statute  enumeration,  and  this  was  deemed  safe 
and  prudent  because  in  cases  affecting  only  private  rights  and  wrongs 
done  merely  to  the  suitor  the  courts  would  be  under  little  or  no 
temptation  to  unduly  strain  or  exercise  their  power.  But  the  situ* 
ation  was  entirely  different  as  to  public  contempts.  As  to  these 
the  court  contemned  was  the  court  which  adjudged  and  punished, 
and  that  summarily  and  without  the  intervention  of  a  jury.  Here 
precise  limitations  were  needed,  and  any  shred  or  remnant  of  un- 
defined common-law  power  was  deemed  dangerous.  And  so  the 
legislature  decreed  that  '^  every  court  of  record  shall  have  power  t» 
punish  as  for  a  criminal  contempt  persons  guilty  of  either  of  the 
following  acts  and  no  others.**  Observe  the  difference  in  the  two 
acts  founded  upon  the  inherent  difference  between  the  two  classes. 
The  private  or  civil  contempt  might  go  beyond  the  statutory  enu- 
meration and  include  also  what  was  usual  or  permissible  at  common 
law.  But  the  public  or  criminal  contempt  was  precisely  defined 
and  barred  in  by  the  statute  enumeration.  The  phrase  *'  and  no 
others  "  implies  that  there  were  or  might  be  other  and  non-enu- 
merated offenses,  answering  the  description  or  characteristics  of 
public  contempts,  which,  but  for  the  statute,  might  be  so  deemed 
and  punished;  and  all  these  it  was  affirmatively  intended  to  shut 
out,  at  least  until  subsequent  legislation  should  let  them  in.  So 
that  for  the  criminal  contempt,  we  may  look  only  to  the  statute, 
while  for  the  private  or  civil  contempt  we  may  resort,  if  need  be, 
to  the  common  law.  These  two  statutes  have  been  substantially 
copied  into  our  Codes  (Code  of  Civ.  Pro.,  §§  8,  14;  Penal  Code, 
§  143).  Outside  of  the  criminal  contempts  enumerated  there  were 
very  many  offenses  of  that  general  character  which  could  not  be  so 
punished,  but  were  reached  by  making  them  misdemeanors  and  giv- 
ing the  culprit  a  trial  before  a  jury;  and  any  omitted  case  not  covered 
by  one  or  the  other  of  these  remedies  may  be  easily  met  by  further 
legislation.  Other  provisions  of  the  Codes,  to  which  we  have  been 
referred,  may  have  been  enacted  without  keeping  this  classification 
in  view,  but  if  some  confuse,  none  of  them  destroy  it.  By  section 
243  of  the  Code  of  Criminal  Procedure  a  grand  juror  may  be  chal- 
lenged as  a  minor,  an  alien  or  insane,  or  as  prejudiced  and  not  im- 
partial  toward  the  party  challenging,  and  by  section  243  his  attempt 
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to  MTve  ia  punishable  as  a  contempt.  It  is  not  called  a  criminal 
or  pnblio  contempt,  and  is  not  made  such^  bnt  in  its  nature  was 
evidently  deemed  an  act  which  rather  violated  the  private  or  par* 
ticnlar  right  of  the  party  challenging^  and  so  belonged  as  it  was 
left  by  the  Code  in  the  class  of  private  contempts  occurring  in  a 
criminal  action.  By  section  344  aad  those  which  follow  a  prisoner 
may  apply  to  remove  his  case  from  a  court  in  which  the  indictment 
is  pending,  and  for  that  purpose  may  apply  to  a  judge  for  a  stay, 
but  if  the  application  is  denied,  a  further  appeal  to  another  judge 
is  forbidden  and  made  punishable  as  a  contempt  Here  again  the 
prohibited  act  respects  primarily  the  private  right  of  the  accused, 
and  is  classed  as  a  simple  contempt  and  not  denominated  criminal. 
But  since  it  does  also  respect  public  justice,  and  there  is  no  suitor 
to  be  indemnified,  it  hardly  belongs  where  it  is  placed,  and  some 
consciousness  of  this  is  evidenced  by  the  further  provision  of  the 
section  that  it  shall  also  be  punished  as  a  misdemeanor.  Section 
619  makes  disobedience  to  a  subpoena,  or  refusal  to  be  sworn  or 
testify,  a  criminal  contempt,  and  section  635  extends  that  to  a 
conditional  examination. 

It  seems  to  me  thus  entirely  clear  that  an  act  which  is  not  a  pri- 
vate contempt,  and  is  not  enumerated  among  criminal  contempts, 
is  not  a  contempt  at  all,  although  it  may  be  and  very  often  is  pun- 
ishable as  a  misdemeanor.  There  is  no  difficulty  about  the  statute, 
2  R.  S.  (Edm.  ed.)  759,  §  14,  to  which  the  learned  district  attor- 
ney refers  us,  as  making  all  contempts  in  civil  cases  applicable  to 
criminal  trials.  The  private  contempts  are  so  applicable  when  they 
in  fact  occur.  The  statute  in  question  accomplished  nothing  ex- 
cept to  make  the  form  and  manner  of  proceeding  adopted  to  punish 
contempts  in  civil  cases,  apply  to  contempts  on  criminal  trials,  so 
far  as  in  their  nature  applicable.  It  did  not  change  the  definition 
of  contempts  or  destroy  or  confuse  the  statute  classification.  Peo- 
ple V.  Restell,  3  Hill,  289,  295.  The  extended  application  of  the 
statute  was  intimated  in  People  v.  Backley,  24  N.  Y.  74,  78,  but 
the  essential  characteristics  of  contempts  were  not  confused  or 
altered. 

There  remains  to  us  the  inquiry  whether  the  act  of  the  juror  in 
this  case  was  a  contempt  at  alL  It  is  conceded  that  it  was  not  a  crim- 
inal contempt,  because  not  one  of  those  enumerated  in  the  statute. 
It  certainly  was  not  a  private  or  civil  contempt,  for  it  invaded  no. 
right  of  an  individual  suitor  before  the  court,  and  involved  no  ques- 
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tion  or  duty  of  indemnity  to  aa  individual  litigant  On  a  criminal 
trial  a  verdict  of  acquittal  was  rendered  which  shocked  the  sense  of 
justice  and  aroused  the  indignation  of  the  learned  trial  judge.  It 
then  appeared  that  Munsell,  one  of  the  jurymen,  had  gone  to  the 
scene  of  the  a£Fray  for  the  purpose  of  acquainting  himself  with  the 
locality.  It  is  not  alleged  that  he  obtained  any  information.  For 
that  act  he  was  committed  for  a  contempt.  On  the  face  of  the  or- 
der it  is  recited  that  he  willfully  disobeyed  the  command  of  the 
court.  If  that  was  true  there  was  a  criminal  contempt;  but  it  is  here 
conceded  not  to  be  true,  and  that  no  order  of  the  court  was  diso- 
beyed. Certainly,  this  was  not  a  private  or  civil  contempt.  It  is 
said  the  people  were  a  party  and  their  rights  were  invaded  and  so 
were  to  be  protected.  But  the  people  were  the  public,  and  their 
rights  were  the  rights  of  public  justice  and  the  offense,  if  one  at  all 
was  a  public  offense.  The  phrase  ^'  to  protect  the  rights  of  any  such 
party  "  means  a  party  entitled  to  '^  civil  remedies  "  in  his  action,  and 
wielding  the  power  of  the  court  for  his  private  and  personal  benefit 
It  is  true  that  in  every  criminal  action  the  people  as  parties  plain- 
tiff have  rights  to  be  cared  for  in  its  progress.  But  these  rights  are 
generally  of  a  public  character  and  respect  the  protection  of  society. 
As  in  private  contempts  there  are  traces  of  a  vindication  of  public 
authority,  so  in  public  contempts  there  are  indications  of  private 
rights,  but  as  in  the  other  instance,  lost  and  overwhelmed  in  the  pre- 
dominating characteristics  of  the  class.  Upon  a  criminal  trial  there  is 
often  behind  the  people  an  individual  complainant  ^hohas  suffered  in 
his  rights  of  person  or  of  property,  and  more  or  less  interested  in  the 
prosecution;  but  he  is  not  permitted  to  be  a  party;  he  must  go  else- 
where to  redress  his  wrong;  and  it  is  not  his  right  which  is  being 
enforced,  but  that  of  public  justice  with  a  view  to  the  public  safety. 
And  the  logical  result  of  this  must  be  that  on  a  criminal  trial,  a 
disrespect  to  or  defiance  of  the  court,  which  does  not  injure  the  pri-> 
vate  right  of  the  accused,  and  calls  for  no  vindication  on  his  behalf 
is  either  a  criminal  contempt,  or  a  misdemeanor,  or  both,  but  can- 
not be  a  private  or  civil  contemj^t. 

The  distinction  between  tlic  two  classes  of  contempts  was  observed 
very  soon  after  the  statutes  were  passed. 

In  a  civil  action  decided  in  1831,  which  the  appellant  cites,  a 
party  broke  open  books  sealed  up  in  the  master'is  office,  which  was  a 
contempt  at  common  law«  The  chancellor  said:  "  Upon  my  first 
exiimination  of  the  Revised  Statutes  I  was  inclined  to  think  that 
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the  section  which  defines  criminal  contempts  had  deprived  the  court 
of  the  power  of  punishing  the  improper  conduct;"  and  then  he  holds 
that  it  was  a  civil  or  private  contempt  within  subdivisions  2  and  8 
because  it  was  a  case  in  which  the  rights  of  the  adverse  party  were 
materially  involved. 

We  need  not  determine  whether  this  juror  was  guilty  of  any  of- 
fense whatever,  since  if  we  should  assume  that  he  was,  for  the  sake 
of  the  argument,  and  that  what  he  did  was  unlawful  and  prohibited, 
liis  act  would  have  been  a  criminal  contempt  but  for  the  statute  baur. 
It  would  have  invaded  no  private  right;  no  right  of  a  mere  suitor 
seeking  a  personal  remedy  for  a  wrong  done  him;  but  would  have 
struck  at  public  justice  and  the  vigor  and  honesty  of  its  adminis- 
tration; have  been  a  disrespect  to  the  court  and  a  defiance  of  the 
public  law,  causing  to  miscarry  a  public  prosecution.  It  is  very 
certain  that  the  learned  trial  court  so  understood  and  so  dealt  with 
it.  The  punishment  adjudged  was  precisely  the  maximum  of  that 
fixed  for  criminal  contempts  both  as  to  the  fine  and  the  imprison- 
ment. There  was  no  trace  of  indemnity  to  the  people  as  plaintiffs. 
Their  costs  and  expenses  were  not  ascertained  or  considered,  or 
sought  to  be  reimbursed.  Nothing  was  meant  but  punishment  for 
a  public  offense  to  be  dealt  with  as  such.  The  court  said  the  ex- 
treme punishment  permissible  was  inadequate,  but  should  be  im- 
posed. But  thirty  days  in  jail  and  $250  fine  was  not  the  limit  if  this 
was  a  civil  or  private  contempt.  In  that  case  both  might  have  been 
greater.  And  in  imposing  the  penalty  upon  the  juror  the  court  de- 
ficribed  it  as  '^punishment  for  his  misconduct."  If  there  was  mis- 
conduct the  act  would  have  been  a  criminal  contempt  but  for  the 
prohibition  lodged  in  the  words  *'no  others."  Those  words  are 
meaningless  on  the  theory  of  the  prosecution.  For  if  the  people  are 
to  be  deemed  like  private  suitors,  and  whenever  their  rights  arc  in- 
fringed there  may  be  a  quasi  civil  contempt,  and  that  punished  as 
was  this  juror,  precisely  as  if  guilty  of  a  criminal  contempt,  the 
whole  statute  and  its  prohibition  is  a  complete  absurdity.  The  roads 
iure  open  on  both  its  flanks. 

We  cannot  so  construe  it.  We  think  the  General  Term  were 
right  in  saying  that  this  juror  could  not  be  punished  for  a  con« 
-tempt. 

The  order  of  the  Qcneral  Term  should  be  affirmed. 

*A11  concur.  Order  affirmed. 
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Def endaai,  for  the  purpoee  of  removing  merchandise  from  his  stoie  la  lbs 
citj  of  New  York,  Uid  skids  from  a  track  across  the  sidewalk  to  the  steps. 
They  Iiad  been  there  a  few  minutes  when  the  plaintiff,  coming  along  the 
ridewalk  attempted  to  pass  around  the  skids  bj  the  steps,  and  slipped  upon 
the  steps  and  was  injured.  Held,  tliat  defendant  was  not  bound  to  see  that 
the  steps  were  in  an  absolutely  safe  condition  for  travel;  and  that  the  plain. 
tiff  was  not  entitled  to  recover.* 

ACTION  for  personal  injuries  by  negligence.  The  opimon  state 
the  case.    The  defendant  had  judgment  below. 

John  Sedgtaiek  Bangs,  for  respondent* 
Wm.  0.  Coohe,  for  appellant. 

Earl,  J.  The  defendant,  desiring  to  remore  two  large  cases  of 
merchandise  from  his  store  in  the  city  of  New  York,  placed  a  pair 
of  skids  from  a  truck  across  the  sidewalk  to  the  steps  of  the  store. 
It  would  have  taken  not  more  than  five  minutes  to  remove  the 
cases  from  the  store  to  the  truck.  After  the  skids  had  been  there 
about  two  minutes,  the  plaintiff  came  along  the  sidewalk,  and  see- 
ing the  skids  in  her  pathway  turned  toward  the  store  and  attempted 
to  pass  around  the  skids,  and  in  doing  so  she  slipped  upon  the 
steps  and  was  injured;  and  then  she  brought  this  action  to  recover 
damages. 

The  defendant  had  the  right  to  place  the  skids  across  the  side* 
walk  temporarily  for  the  purpose  of  removing  the  cases  of  mer- 
chandise.  Every  one  doing  business  along  a  street,  in  a  populous 
city,  must  have  such  a  right,  to  be  exercised  in  a  reasonable  man* 
ner,  so  as  not  to  unnecessarily  incumber  and  obstruct  the  sidewalk. 
When  the  plaintiff  found  this  obstruction  in  her  pathway,  she  had 
the  option,  either  to  wait  a  couple  of  minutes,  or  to  cross  the  street 
and  pass  upon  the  other  sidewalk,  or  to  pass  around  the  truck  in 
the  street,  or  to  take  the  way  she  selected.  The  defendant  was 
under  no  obligation  to  furnish  her  a  safe  passage-way  around  tho- 

*•  See  MaUhew9Y.  Jidiejf  (58  Me.  56),  4  Am.  Rep.  248. 
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olietraction.  People  v.  Cunningham^  1  Demo,  524,  530;  s.  c,  43 
Am.  Dec.  709;  CommonweaUh  ▼.  Pasemore,  1  Serg.  &  Bawle,  219; 
People  V.  Horton,  64  N.  Y.  610. 

The  defendant  owed  the  plaintiff  no  dnty  to  see  that  its  steps 
were  in  an  absolutely  safe  condition  for  travel,  and  ifc  does  not 
appear  that  they  were  dangerous  under  such  circumstances  as  to 
charge  him  with  carelessness,  even  if  that  would  hare  been  suffi* 
cient  to  impose  any  liability  upon  him  in  this  case. 

We  think  the  judgment  should  be  affirmed. 

JudfffHeni  affinnod. 

All  concnr,  except  Bugbr,  0.  J.,  not  voting. 


Prasx  t.  DxuLWARSy  Lackawakka  akd  WisTKRir  Railboa» 

CCHIPANT. 

(KU  N.  T.  381.) 

Carrier — ^eetien  ofpaeeengerfor  non-payment  of  fart  -^  offer  to  pay. 

A  Tail  way  jMSsenger  presenting  an  inTalid  ticket  and  rerusing  to  pay  his  fare» 
the  oondnctor  proceeded  forcibly  to  eject  him  from  the  car  at  a  crossing  of 
another  railroad,  where  the  train  had  stopped  for  a  moment  in  compliance 
with  a  statute,  and  where  passengers  were  in  the  habit  of  getting  on  and  off. 
The  passenger  resisted,  and  twice  daring  the  straggle  he  offered  to  pay  the 
fare,  bat  it  was  refused,  and  he  was  put  off.  Held,  that  the  ejection  was 
UwfuL 

ACTION  for  an  unlawful  ejection  from  a  railroad  train.     The 
opinion  states  the  case.    The  plaintiff  had  judgment  below. 

Hamilton  Odell,  for  appellant. 

ITunnas  M*  Northy  for  respondent. 

BuGEBy  0.  J.  The  court  charged  the  jury  as  matter  of  law, 
that  if  the  train  bearing  the  plaintiff  had  stopped  at  a  station, 
and  before  it  started  again  he  offered  to  pay  his  fare,  any  sub- 
sequent act  of  the  defendant  committed  in  the  effort  to  expel  him 
was  unlawful,  and  rendered  it  liable  for  damages  occurring  there* 
from.     To  this  charge  there  was  an  exception. 

•See  Biean  v.  Mamheetor,  etc.,  B.  <^(133  Mass.  116),  42  Am.  Rep.  1^ 
Motbenter  t.  l>elhi,  etc.,  B.  Co.  (52  Iowa»  842)»  85  Am.  Rep.  57& 
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We  think  this  direction  waa  erroneous.  Tlie  tvLcia  taken  in  their 
most  favorable  aspect  for  him  showed  that  the  plaintiff  boarded 
the  defendant's  train  at  Hoboken,  intending  to  ride  to  Moiitclair. 
When  the  conductor  reached  him  in  the  [)ioccss  of  collecting  fare, 
the  plaintiff  exhibited  a  ticket  purporting  to  be  good  for  a  passage 
on  defendant's  cars  from  Montclair  to  Hoboken.  This  the  con- 
ductor refused  to  accept  and  requested  the  plaintiff  to  pay  his  fai-o. 
He  refused  and  demanded  a  passage  on  the  ticket.  The  conductor 
told  him  he  should  be  obliged  to  put  him  off  unless  he  paid  his 
fare.  The  plaintiff  then  replied,  "  I  will  sue  the  company  if  you 
put  me  off."  An  issue  was  thus  deliberately  and  intelligently  made 
l>etween  the  parties.  The  conductor  called  for  assistance,  and  a 
brakeman  and  baggageman  appeared  atid  began  the  removal.  The 
plaintiff  resisted  with  force  the  effort  to  remove  him,  and  continued, 
the  struggle  Witliout  cessation  from  his  seat  until  he  was  finally 
landed  on  the  track  outside  the  car. 

At  the  time  the  plaintiff  reached  the  car  door,  and  while  he  was 
near  it  on  the  platform,  lie  stated  to  those  engaged  in  ejecting  him 
that  he  did  not  want  to  be  put  off,  and  would  pay  his  fare;  but  not- 
withstanding this  offer  the  expulsion  continued  and  plaintiff  waa 
ejected. 

It  is  not  disputed  but  that  the  ticket  tendered  was  insufficient 
to  entitle  the  plaintiff  to  a  ride  from  Hoboken  to  Montclair,  nor 
but  that  the  conductor  was  justified  in  ejecting  him  from  the  cars 
for  non-payment  of  fare;  but  it  is  claimed  that  the  moment  the 
plaintiff  declared  his  willingness  to  pay  fai*e,  the  right  of  the  de- 
fendant to  continue  the  expulsion  eo  iiistanier  ceased,  and  the 
right  of  the  plaintiff  as  a  proposed  contractor  with  the  corporation 
commenced. 

This  claim  is  founded  upon  the  assumption  that  an  individual 
who  is  in  the  process  of  being  lawfully  and  necessarily  ejected  by 
force,  from  the  cars  in  pursuance  of  statutory  authority,  stands  in 
the  same  relation  to  the  carrier  as  an  unobjectionable  person  tender- 
ing fare,  and  asking  passage  on  its  trains  from  a  regular  station. 

It  was  held  in  (ySrien  v.  JV.  Y.  C.  &  H.  R.  R.  Co.,  80  N.  Y. 
236,  that  if  the  stoppage  of  a  train  is  rendered  necessary  to  expel  a 
passenger  therefrom,  for  a  fractious  refusal  to  pay  fare,  he  does 
not  by  offering  to  pay  it  before  expulsion,  become  entitled  to  con- 
tinue the  trip.  This  '  authority  is  quite  conclusive  upon  the 
question,  that  a  mere  offer  to  pay  fare  under  all  circumstances  doc.^ 
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not  establish  new  relations  between  the  passenger  and  carrier,  and 
entitle  the  passenger  to  continue  his  passage.  HUbard  v.  JV.  T. 
A  B.  B.  Oo.,  15  N.  Y.  455^  4G0  is  to  the  same  effect.  There  the 
passenger  had  bought  a  ticket  which  entitled  him  to  transportation 
Irom  Homellsville  to  Scio.  After  having  once  shown  his  ticket  to 
the  conductor,  he  refused  to  show  it  again,  upon  a  second  request, 
lit  a  point  between  the  commencement  and  terminus  of  his  journey. 
After  the  train  had  been  stopped  for  the  purpose  of  expelling  him 
^therefrom  for  such  refusal  he  exhibited  his  ticket,  but  the  de* 
•fendant  put  him  off  the  train  notwithstanding.  It  was  held  that 
this  expulsion  was  justifiable  because  of  the  refusal  of  the  passenger 
to  comply  with  the  reasonable  requirements  of  the  carrier. 

Although  it  must  be  assumed  upon  the  evidence  in  this  case  that 
the  transaction  in  question  occurred  at  a  stopping  place,  where  pas- 
sengers had  the  right  to  get  on  and  off  the  cars,  yet  it  should  be 
borne  in  mind  that  it  was  not  a  regular  station,  and  the  ordinary 
time  of  stoppage  at  that  place  was  momentary  and  was  required  by 
law  as  a  measure  of  precaution  in  cases  wherever  railroads  crossed 
each  other  at  grade.  Such  a  transaction  as  that  in  question  would 
necessarily  cause  a  detention  of  a  train  for  a  longer  or  shorter  period, 
according  to  the  circumstances,  and  the  proof  in  this  case  shows  the 
detention  to  have  been  three  minutes. 

:  When  a  passenger  by  an  illegal  refusal  to  pay  fare  has  rendered 
it  the  duty  of  a  conductor,  in  enforcing  the  reasonable  rules  and 
regulations  of  the  company,  to  eject  him  from  the  cars,  and  the 
refusal  and  resistance  of  the  passenger  continues  until  after  force 
has  been  required  and  applied,  to  enforce  such  rule,  we  think  he 
cannot  make  the  continuance  of  the  process  of  expulsion  unlawful, 
by  an  offer  to  pay  fare  during  its  progress. 

Having  invited  an  appeal  to  force,  the  passenger  cannot  at  his 
option  reserve  the  privilege  of  shielding  himself  from  its  application, 
by  invoking  the  protection  of  a  contract,  the  implied  conditions  of 
which  he  has  violated.  The  trial  of  his  right,  in  a  manner  which 
he  has  deliberately  selected,  cannot  be  arrested  by  him  when  its 
course  is  not  proceeding  to  his  satisfaction,  so  as  to  make  Us  con- 
tinuance by  the  other  party  unlawful. 

The  contention  of  the  respondent  proceeds  upon  the  assumption 
that  any  person,  by  tendering  fare,  has  established  a  right  to  pas- 
sage upon  the  trains  of  a  carrier  of  passengers.  This,  we  think,  is 
not  correct.    Such  a  carrier  is  not  required  unconditionally  to  ac- 
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cept  all  persoDB  who  offer  themselves  for  transportation  and  tender 
fare.  It  has  been  held  that  they  may  lawfully  decline  to  receive  or 
carry  those  who  refuse,  after  knowledge  of  the  same,  to  conform  to 
the  reasonable  rules  of  the  company,  or  to  pay  their  fare,  or  pur- 
chase tickets  before  entering  the  cars,  and  that  it  may  lawfully 
eject  from  the  train  persons  conmiitting  these  offenses.  2  Borer 
Railr.  958  ei  seq. 

In  such  a  case  as  this,  we  think  a  passenger  who  resists  the  law- 
ful requirement  of  the  company,  to  the  extent  of  provoking  a 
breach  of  the  peace,  and  the  exhibition  of  violence  in  the  presence 
of  otherpassengers,  cannot,  as  matter  of  law,  demand  apassage  upon 
the  train  where  such  an  exhibition  has  been  made. 

A  railroad  company  has  the  right,  and  it  is  its  duty  to  enforce 
order  in  its  cars,  and  to  eject  therefrom  those  who  by  indecent  or 
obscene  language,  or  by  violent  and  boisterous  behavior,  cause  dan- 
ger, discomfort  or  annoyance  to  other  passengers ;  and  in  the  exer^ 
cise  of  this  right  the  officers  of  the  company  must  determine  as  to 
the  propriety  of  their  action,  being  responsible  for  the  reasonable 
exercise  of  their  discretion.  1  Bedf.  Bailw.  91,  92,  105;  PmpU  v. 
Jdhon,  3  Park.  Cr.  234;  People  v.  Oaryly  3  Park.  Or.  326;  Borer 
Bailr.  958,  959. 

It  would  be  quite  absurd  to  say  that  one  whose  unlawful  conduct 
had  provoked  a  breach  of  the  peace  should  be  able  to  throw  upon 
his  adversaries  the  blame  of  the  affray,  by  simply  withdrawing  his 
challenge,  and  declaring  his  change  of  mind.  He  has  provoked  an 
unlawful  affray  and  his  rights  are  to  be  determined  by  the  rules 
which  apply  to  persons  thus  engaged.  The  act  of  expulsion  is  made 
legal  by  his  unlawful  refusal  to  pay  fare,  and  any  necessary  force 
required  to  completely  execute  it  would  be  justifiable. 

It  18,  under  the  circumstances  of  this  case,  immaterial  that  this 
affray  occurred  at  a  station,  as  that  fact  is  important  only  in  con- 
sidering the  rights  of  parties  with  reference  to  new  relations,  or  as 
bearing  on  the  right  of  the  carrier  to  determine  the  time  and  mode 
of  expulsion.  The  case  of  0*Brien  holds  that  when  an  oral  contro- 
versy as  to  the  payment  of  fares  arises  at  or  before  arrival  at  a  reg- 
ular station,  and  while  at  such  station,  and  before  force  has  been 
applied  to  effect  the  expulsion,  the  passenger  offers  unqualifiedly  to 
pay  his  fare,  and  tenders  the  money  therefor,  his  subsequent 
expulsion  under  such  circumstances  would  be  unlawful,  and  we 
think  decides  nothing  further  than  this. 
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In  this  case  it  may  also  well  be  said  that  the  measures  rendered 
necessary  by  the  conduct  of  the  plaintiff  would  probably  iuTolve 
the  detention  of  the  train  and  the  consequences  deprecated  in  the 
Hibhard  case  and  bring  it  within  the  letter  of  the  rule  there  stated. 

The  judgment  should  be  reversed  and  a  new  trial  ordered,  with 
eoets  to  abide  the  result 

JudgtMnt  rw&rsecL 

All  oonoury  except  AvDBxwa  and  Dakvobxh,  JJ.,  dissenting. 


HxxAHBR  y.  Wbbb. 
aoiN.  T.sn.) 

MatUrandterwuU  -^  etmtraeicr —  imtefiM. 

IMendaiit  employed  B.,  who  was  engaged  in  **  the  roofing  and  oornioe  boat- 
nesa,"  to  repair  the  comiee  of  hia  hotel.  In  the  city  of  New  York.  No  price 
or  plan  was  specified;  and  the  mode  of  repair  and  the  means  to  be  employed 
wero  left  entiroly  to  the  judgment  of  B.  The  employees  of  B.  anspended  a 
ladder  from  the  roof  upon  which  planka  were  placed  to  serve  as  a  scaffold. 
A  heavy  wind  caused  one  of  the  planks  to  fall;  and  it  struck  and  injured 
the  plaintift  who  was  passing.  Defendant  was  not  in  the  city  during  the 
repairs  and  had  no  knowledge  of  the  manner  in  which  they  were  being  done. 
The  building  was  separated  from  the  sidewalk  by  an  area  of  fifteen  feet  wide.' 
MM,  that  the  scaffold  was  not  a  nuisance,  and  the  defendant  waa  not  liable. 

AOTION  for  personal  injury  by  negligence.     The  opinion  states 
the  case.    The  defendant  had  judgment  below, 

/.  21  Williams,  for  appellant 

Geo*  3.  Hamlin,  for  respondent 

MiLLEB,  J.  This  action  was  brought  by  the  plaintiff  to  reoorer 
damages  alleged  to  have  been  sustained  by  means  of  the  negligence 
of  defendant's  agents  and  servants  in  making  repairs  and  improve- 
ments upon  the  hotel  of  the  defendant,  situate  in  the  city  of  New 
York.  The  alleged  negligence  consisted  in  fixing  and  securing  the 
staging  used  in  perfprming  the  work,  and  the  proof  showed  that 
the  ladder  used  as  a  scaffold  was  suspended  from  the  roof  over  the 
eaves  of  the  hotel,  and  that  upon  it  were  placed  planks  which  were 
4i0ed  as  a  platform  upon  which  the  workmen  employed  stood  to  dd 
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tke  work.  This  scaffold  was  moved  from  time  to  time  around  the 
bay  windows  from  place  to  place.  A  heavy  wind  was  blowing,  and 
while  shifting  the  ladder  a  gust  came  and  the  working  of  the  wind 
and  the  grating  against  the  cornice  and  wall  cut  the  rope  which 
held  the  planks  on  the  ladder,  and  the  wind  turned  the  planks  up 
so  that  they  f ell^  and  one  of  them  in  falling  to  the  sidewalk  bounded 
and  struck  the  plaintiff.  One  Burford,  who  was  engaged  in  the 
roofing  and  cornice  business,  was  employed  by  the  defendant  to  do 
the  work,  which  was  intended  to  obviate  a  difficulty  caused  by 
pigeons  making  their  nests  under  the  eaves  of  the  roof  of  the  hotel 

At  the  close  of  the  testimony,  a  motion  was  made  to  dismiss  the 
complaint  upon  the  ground,  among  others,  that  if  there  was  proof 
of  negligence,  it  was  not  the  negligence  of  the  defendant,  or  his 
agents  or  servants,  but  of  an  independent  contractor,  and  the  plain- 
tiff's counsel  then  asked  to  go  to  the  jury  upon  several  grounds, 
which  were  stated  and  refused.  The  motion  to  dismiss  the  com^ 
plaint  was  granted,  and  the  defendant's  counsel  excepted  to  the 
decision  of  the  court. 

The  employment  of  Burford  was  of  a  general  character,  and  the 
defendant  was  not  restricted  as  to  time  or  amount,  or  the  specific 
services  which  were  to  be  rendered.  The  accident  occurred  while 
Burford  and  his  men  were  engaged  in  the  performance  of  this  work 
and  this  action  was  sought  to  be  maintained  upon  the  ground  that 
the  workmen  employed,  including  Burford,  were  the  servants  of 
the  defendant,  and  that  the  defendant  as  owner  of  the  real  estate 
was  responsible  to  third  persons  for  the  carelessness,  negligence  or 
want  of  skill  in  those  who  were  carrying  on  or  conducting  the  busi- 
ness, and  this  whether  the  persons  employed  were  working  for 
wages  or  on  contract.  We  think  that  the  principle  laid  down  has 
no  application  to  the  facts  presented  in  the  case  at  bar.  As  a  gen- 
eral rule,  where  a  person  is  employed  to  perform  a  certain  kind  of 
work,  in  the  nature  of  repairs  or  improvements  to  a  building  by 
the  owner  thereof ,  which  requires  the  exercise  of  skill  and  judg- 
ment as  a  mechanic,  the  execution  of  which  is  left  entirelv  to  his 
discretion,  with  no  restriction  as  to  its  exercise  and  no  limitation 
as  to  the  authority  conferred  in  respect  to  the  same,  and  no  provis- 
ion is  especially  made  as  to  the  time  in  which  the  work  is  to  be  done, 
or  as  to  the  payment  for  the  services  rendered;  and  the  compensa- 
tion is  dependent  upon  the  value  thereof,  such  person  does  not  oc- 
cupy the  relation  of  a  servant  under  the  control  of  the  master,  bat 
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he  18  an  independent  contractor,  and  the  owner  is  not  liable  for  his 
acta  or  the  acts  of  his  workmen  who  are  negligent  and  the  cause  of 
injury  to  another.  If  the  owner  of  a  building  employs  a  mechanic 
to  make  repairs  upon  the  same  without  any  specific  arranjirement  as 
to  terms  and  conditions,  such  employment  is  in  the  nature  of  an  in- 
dependent contract,  which  imposes  upon  the  employee  the  responsi- 
bilifcy  incurred  by  acts  of  negligence  caused  by  himself  or  those  who 
are  aiding  him  in  the  performance  of  the  work.  It  is  absolutely 
essential  in  order  to  establish  a  liability  against  a  party  for  the  neg- 
ligence of  others,  that  the  relation  of  master  and  servant  should 
exist.  In  King  v.  N.  T.  C.  &  H.  R.  R.  Co.,  66  N.  Y.  184;  a,  c, 
23  Am.  Rep.  37,  the  rule  applicable  to  such  a  case  is  laid  down  by 
Andbews,  J. ,  as  follows :  '^  1 1  is  not  enough,  in  order  to  establish  the 
liability  of  one  person  for  the  negligence  of  another,  to  show  that  the 
person  whose  negligence  caused  the  injury  was,  at  the  time,  acting 
nnder  an  employment  by  the  person  who  is  sought  to  be  charged. 
It  must  be  shown,  in  addition,  that  the  employment  created  the 
reWtion  of  master  and  servant  between  them.  Unless  the  relation 
of  master  and  servant  exists,  the  law  will  not  impute  to  one  person 
the  negligent  act  of  another." 

In  the  case  considered,  we  think  that  by  the  contract  between 
the  defendant  and  Burford,  the  relation  of  master  and  servant  was 
not  created.  Burford  was  a  mechanic  engaged  in  a  pai-ticular  kind 
of  business  which  qualified  him  for  the  performance  of  the  work 
which  he  was  employed  to  do.  By  the  arrangement  with  the  de- 
fendant he  was  an  independent  contractor  engaged  to  perform  the 
work  in  question.  He  was  employed  to  accomplish  a  particular 
object  by  obviating  the  difiicnlty  which  he  sought  to  remove.  The 
mode  and  manner  in  which  it  was  to  be  done  and  the  means  to  be 
employed  in  its  accomplishment  were  left  entirely  to  his  skill  and 
judgment.  Everything  connected  with  the  work  was  wholly  under 
his  direction  and  control.  No  right  was  reserved  to  the  defendant 
to  interfere  with  Burford  or  the  conduct  of  the  work.  It  was  the 
result  which  was  to  be  attained  that  was  provided  for  by  the  con- 
tract without  any  particular  method  or  means  by  which  it  was  to  be 
accomplished.  So  long  as  the  contractor  did  the  work  the  defendant 
had  no  right  to  interfere  with  his  way  of  doing  it.  The  fact  that 
no  price  was  fixed  and  no  specifications  made  as  to  the  work  to  be 
done  did  not  render  the  contract  one  of  mere  hire  and  service,  or 
create  the  relation  of  master  and  servant  between  the  parties.  It  can- 
Vol.  LI V  —  89 
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•not,  we  think,  be  said  that  Burford  did  not  agree  to  do  the  wort 
Teqaired  of  him,  and  that  no  contract  was  made  after  the  subject-  ^ 
matter  and  the  difficulties  attending  the  work  had  been  considered 
and  talked  about.  Burford  said  he  would  try  and  do  something, 
and  the  defendant  replied  he  didn't  care  how  he  did  it  The  con- 
Tersation  had  amounted  in  law  to  au  agreement  that  Burford  would 
perform  all  the  work  that  was  required  of  him  according  to  his  own 
judgment  as  to  what  was  necessary  to  be  done  to  accomplish  the  ob- 
ject intended.  He  was  an  independent  contractor,  and  the  men 
employed  by  him  were  his  servants  and  had  nothing  to  do  with  the 
defendant.  Burford  was  not  the  agent  of  the  defendant  in  any 
sense  in  purchasing  the  material  or  in  hiring  the  men  to  do  the 
work.  That  the  work  was  charged  for  by  the  day  could  make  no 
difference,  and  did  not  alter  the  position  which  Burford  occupied, 
in  reference  to  the  defendant,  as  an  independent  contractor.  It 
did  not  give  the  defendant  control  over  the  job,  or  authority  to 
hire  or  discharge  the  men,  or  render  him  in  any  way  liable  to  them 
instead  of  Burford.  It  is  very  evident  that  the  men  employed  were 
the  servants  of  Burford,  and  therefore  the  defendant  cannot  be 
made  responsible  for  their  negligence.  The  test  to  determine 
whether  one  who  renders  service  to  another  does  so  as  a  contractor 
or  not  is  to  ascertain  whether  he  renders  the  service  in  the  course 
of  an  independent  occupation,  representing  the  will  of  his  employer 
only  as  to  the  result  of  his  work,  and  not  as  to  the  means  by  which 
it  is  accomplished.  Shearm.  ft  Redf .  Neg.,  §  76,  In  Slake  v.  Ferris, 
5  N.  Y.  48,  68;  s.  c,  55  Am.  Dec.  304,  within  the  rule  last  stated 
it  is  held  that  when  a  man  is  employed  in  doing  a  job  or  piece  of 
work  with  his  own  means,  and  his  own  men,  and  employs  others  to 
help  him,  or  to  execute  the  work  for  him,  and  under  his  control, 
he  is  the  superior  who  is  responsible  for  their  conduct,  no  matter 
for  whom  he  is  doing  the  work.  To  attempt  to  make  the  primai^ 
principal  or  employer  responsible  in  such  cases  would  be  an  attempt 
to  push  the  doctrine  of  respandeat  snpenor  beyond  the  reason  on 
which  it  is  founded.  Cpon  these  authorities  there  would  seem  to 
be  no  question  as  to  the  character  of  Burf ord's  employment. 

We  are  referred  by  the  learned  counsel  for  the  appellant  to 
numerous  authorities  as  upholding  the  doctrine  that  Burford  was 
not  engaged  in  an  independent  employment,  and  that  the  defend- 
ant was  therefore  liable.  After  a  careful  examination  we  tre  satis- 
fied that  none  of  them  sustain  this  position.     Those  cited  from 
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4hi8  State  are  certainly  in  a  contrary  direction.  The  other  cases 
«ited  are  clearly  distinguishable  from  the  case  at  bar^  and  establish 
ino  rule  adverse  to  that  which  is  supportedj,  as  we  have  seen^  by  the 
an thorities  in  this  State.  . 

The  cladm  that  the  ladder  or  scaffold  suspended  under  the  eaves 
of  the  hotel  was  a  nuisance  is  not  well  founded.  The  proof  on  the 
trial  did  not  show  that  the  building  was  on  the  line  of  the  street 
It  did  show  that  the  hotel  was  separated  from  the  sidewalk  by 
an  area  of  fifteen  feet.  Without  further  proof  it  is  difficult  to  see 
how  the  ladder  or  staging  could  be  regarded  as  such  an  obstruction 
to  the  street  as  to  constitute  a  nuisance.  The  action  is  based  upon 
the  ground  of  negligence,  and  there  is  nothing  in  the  complaint 
alleging  that  the  scaffold  was  suspended  over  the  sidewalk  or  was 
in  any  respect  an  obstruction  to  the  street.  The  gist  of  the  action 
is  negligence  and  unskilf ulness  in  the  construction  of  the  scaffold- 
ing. It  may  be  added  that  the  scaffold  itself  was  suspended  for  a 
legitimate  purpose  connected  with  the  reparation  and  improvement 
of  the  building.  It  was  not  necessarily  injurious  and  dangerous  or 
an  obstruction  on  the  street,  and  if  properly  used  might  well  be 
^employed  for  the  purpose  intended.  It  could  only  become  danger- 
ous by  being  improperly  constructed  or  by  some  wrongful  and  will- 
ful act.  In  view  of  all  the  facts  it  cannot,  we  think,  be  maintained 
that  the  scaffold  necessarily  was  a  nuisance. 

The  claim  that  the  ladder  was  suspended  in  violation  of  the  city 
ordinance  is  not  well  founded.  The  ordinance  referred  to  prohibits 
the  hanging  of  any  goods,  wares  or  merchandise,  or  any  other  thing, 
in  front  of  any  building  at  a  greater  distance  than  one  foot  It  wa$ 
aimed  against  the  obstniction  of  the  streets.  It  is  not  apparent 
that  the  ladder  overhung  the  street,  but  even  if  such  was  the  case, 
it  was  a  mere  temporary  structure,  erected  for  the  purpose  of  repair- 
ing the  building,  and  not  an  obstruction  within  the  meaning  and 
spirit  of  the  ordinance,  which  if  it  is  manifest,  was  directed  against 
goods,  etc.,  which  were  exposed  for  sale,  or  for  the  purpose  of 
attracting  public  atteQtion  thereto.  The  construction  contended 
for  would  prevent  the  use  of  scaffolds  in  the  reparation  of  buildings, 
which  nevef  could  have  been  intended. 

It  is  also  insisted  that  the  work  in  question  was  intrinsically  dan- 
gerous, and  hence  the  party  authorizing  it  would  be  liable  whether 
he  did  the  work  himself  or  let  it  out  on  contract  The  answer  to 
this  position  is,  timt  the  work  itself  was  not  necessarily  injurious  or 
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dangeron&  It  was  merely  necessary  repairs  or  improvements  for 
the  benefit  of  the  bnilding,  which  nnder  ordinary  circumstancei 
ooald  be  made  without  any  serious  results.  The  accident  was 
caused  by  a  gust  of  wind,  which  might  well  occur  in  the  perform- 
ance of  any  work  of  a  similar  character,  and  which  could  not  weU 
be  guarded  against  or  provided  for.  The  act  itself  could  only  be- 
come dangerous  and  cause  injury  by  some  unforeseen  circumstance, 
and  the  rale  stated  is  not  applicable. 

There  is,'  we  think,  no  force  in  the  position  that  the  injury  com- 
plained of  was  the  result  of  an  act  absolutely  necessary  for  the  con- 
tractor to  do  in  order  to  accomplish  the  desired  end,  and  the  sus- 
pending of  the  ladder  may  therefore  be  said  to  have  been  done  by 
the  defendant,  and  he  is  liable,  although  it  was  done  by  an  inde- 
pendent contractor.  It  is  apparent,  from  the  evidence,  that  the 
injury  resulted,  not  from  any  thing  contracted  for  by  the  defend- 
ant, but  something  collateral  thereto.  The  defendant's  contract 
related  to  the  improvement  of  the  building  alone.  What  was  neoes* 
sary  to  be  done  for  that  purpose,  and  the  manner  in  which  it  should 
be  done,  rested  with  the  skill  and  judgment  of  the  contractor^ 
The  defendant  was  absent  at  the  time,  and  had  no  knowledge  of 
what  was  done  or  the  nuuiner  in  which  it  was  done.  The  doing  of 
the  work  and  the  mode  in  which  it  was  to  be  accomplished  were 
matters  collateral  to  the  contract  between  the  defendant  and  Bur- 
ford.     For  these  the  defendant  could  not  be  held  responsible. 

After  a  careful  consideration  of  the  questions  presented,  it  fol- 
lows that  no  error  was  committed  by  the  judge  in  dismissing  the 
complaint,  or  in  his  refusal  to  allow  the  case  to  go  to  the  jury,  nor 
did  he  err  upon  the  trial  in  striking  out  the  testimony  given  as  to 
the  declaration  of  one  of  the  witnesses  sworn  upon  the  trial 

The  judgment  should  be  affirmed. 

All  concur.  Judgfn&nt  affirmed. 
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DUPLXX  SaFBXT  BoILBB  Ck>XPAHT  T.  OAROiUr. 

0<n  N.  T.  nrr.) 

Tile  platntiff  oontracted  to  alter  boilers  for  the  defendant,  the  price  to  be  paid 
as  Boon  as  the  defendant  was  "  satisfied  that  the  boilers  as  changed  are  a 
success.'*  The  work  was  done  and  the  defendant  used  the  boilers  without 
complaint.  SM,  that  an  unfounded  allegation  of  dissatisfaction  was  no  de- 
fense to  an  action  for  the  price.    {See  note,  p,  711.) 

ACTION  on  contract.     The  opinion  states  the  case.    The  phuiH 
tiff  had  judgment  below. 

John  A.  Deady,  for  appellants. 
JSr*  C.  Place,  for  respondent 

DAK70RTH,  J.  The  plaintiff  sued  to  veoorer  $700,  the  agreed 
price,  as  it  alleged,  for  materials  f aniished  and  work  done  for  the 
defendants  at  their  request.  The  defense  set  up  was  that  the  work 
was  done  under  a  written  contract  for  the  alteration  of  certain  boilers, 
and  to  be  paid  for  only  when  the  defendants  ^' were  satisfied  that 
the  boilers  as  changed  were  a  success."  Upon  the  trial  it  appeared 
that  the  agreement  between  the  parties  was  contained  in  letters,  by 
the  first  of  which  the  defendants  said  to  plaintiff:  ''  You  may  alter 
our  boilers,  changing  all  the  old  sections  for  your  new  pattern; 
changing  our  fire  front,  raising  both  boilers  enough  to  give  ample 
fire  space;  you  doing  all  disconnecting  and  connecting,  also  all 
necessary  mason  work,  and  turning  boilers  over  to  us  ready  to 
steam  up.  Work  to  be  done  by  tenth  of  May  next  For  above 
changes  we  are  to  pay  you  $700,  as  soon  as  we  are  satisfied  that  the 
boilers  as  changed  are  a  success,  and  will  not  leak  under  a  pressure 
of  100  pounds  of  steam. 

The  plaintiff  answered,  '*  accepting  tlio  2)ropo8ition,"  and  as  the 
evidence  tended  to  show^  and  as  the  juiy  found,  conipletcd  the 
required  work  in  all  particulars  by  the  10th  of  May,  1881,  at  which 
time  the  defendants  began  and  thereafter  continued  the  use  of  the 
boilers. 

The  contention  on  the  part  of  the  appellants  is  that  the  plaintiff 
was  entitled  to  no  compensation,  unless  the  defendants  *'  were  sat- 
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isfied  that  the  boilers  as  repaired  were  a  success,  and  that  tliia  ques- 
tion was  for  the  d^ieBda]Its  atone  to  determine/'  thos  making  their 
obligation  dejpend  upon  the  mental  condition  of  the  defendants, 
which  they  alone  could  disclose.  Performance  must  of  course  ac- 
cord with  the  terms  of  the  contract,  but  if  the  defendants  are  at 
liberiiy  to  determine  for  themselves  when  they  are  satisfied,  ther^, 
would  be  no  obligation,  and  consequently  no  agreement  which 
could  be  enforced.  It  cannot  be  presumed  that  the  plaintiff  en- 
tered upon  its  work  with  this  understanding,  nor  that  the  defend- 
ants supposed  they  were  to  be  the  sole  judge  in  their  own  cause. 
On  the  contrary^  not  only  does  the  law  presume  that  for  seryices 
refidered  remuneration  shall  be  paid,  but  here  the  parties  have  so 
agreed.  The  amount  and  manner  of  compensation  are  fixed;  time 
of  payment  alone  is  uncertain*  The  boilers  were  changed.  Were 
they,  as  changed,  satisfactory  to  the  defendants?  In  FoUiard  v. 
Wdllace,  2  Johns.  395,  W.  covenanted  that  in  case  the  title  to  a  lot 
of  land  conveyed  to  him  by  F.  should  prove  good  and  sufficient  in 
law  against  aU  other  claims,  he  would  pay  to  F.  $150,  three  months 
after  he  should  be  ^'well  satisfied''  that  the  title  was  undisputed. 
Upon  suit  brought,  the  defendant  set  up  that  he  was  '^  not  satis-' 
fied,"  and  the  plea  was  held  bad,  the  court  saying,  "  a  simple  alle- 
gation of  dissatisfaction,  without  some  good  reason  assigned  for  it» 
might  be  a  mere  pretext  and  cannot  be  regarded.''  This  decision 
was  followed  in  Ciiy  of  Brooklyn  v.  Brooklyn  City  R.  Co.,  47  N. 
T.  475,  and  Miesdl  v.  Globe  Mut.  L.  Ins.  Co.,  76  N.  Y.  115. 

In  the  case  before  us  the  work  required  was  specified,  and  was 
completed;  the  defendants  made  it  available  and  continued  to  use 
the  boilers  without  objection  or  complaint  If  there  was  full  per- 
formance on  the  plaintiff's  part,  nothing  more  could  be  required, 
and  the  time  for  payment  had  arrived;  for  according  to  the  doc- 
trine of  the  above  cases,  '^  that  which  the  law  will  say  a  contract- 
ing party  ought  in  reason  to  be  satisfied  with,  that  the  law  will  say 
he  is  satisfied  with." 

Another  rule  has  prevailed,  where  the  object  of  a  contract  was 
to  gratify  taste,  serve  personal  convenience,  or  satisfy  individual 
preference.  In  either  of  these  cases  the  person  for  whom  the  arti- 
cle is  made,  or  the  work  done,  may  properly  determine  for  himself 
—  if  the  other  party  so  agrees  —  whether  it  shall  be  accepted.  Such 
instances  are  cited  by  the  appellants.  One  who  makes  a  suit  of 
clothes  {Brown  v.  Foster,  113  Mass.  136;  s.  c,  18  Am.  Rep.  463)/ 
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or  undertakes  to  fill  a  particular  place  as  agent  (Tyler  v.  Ames,  6 
Lans.  280)^  mold  a  bust  (Zaleeki  y.  Clarh,  44  Conn.  218;  s.  c,  26 
Am.  Bep.  446),  or  paint  a  portrait  {Oxbeon  v.  Cranage^  39  Mich. 
49;  s.  c,  33  Am.  Eep.  351;  Hoffman  v.  Oallagher,  6  Daly,  42), 
may  not  unreasonably  be  expected  to  be  bound  by  the  opinion  of 
his  employer,  honestly  entertained.  A  different  case  is  before  us, 
and  in  regard  to  it,  ho  error  has  been  shown. 

The  judgment  appealed  from  should  be  affirmed. 

All  concur.  Judgment  affirmed. 

NoTB  BY  THB  REPORTER.  —  It  will  be  convenient  to  group  tlie  numeroas 
oases  on  this  subject  in  one  note. 

1.  A»to  contracts, —  As  to  a  contract  for  a  "  satisfactory  "  suit  of  clothes,  see 
Brown  V.  FoHer,  118  Mass.  136;  s.  c,  18  Am.  Rep.  468;  for  a  '' satisfactory 
bust/*  ZaleM  v.  Clark,  44  Conn.  218;  s.  c,  26  Am.  Rep.  446;  for  a  "  satisfac> 
torj  portrait,  see  Otbtonr.  Oran<ige,  89  Mich.  49;  s.  c,  88  Am.  Rep.  851. 

Where  a  party  contracts  to  do  work  to  the  satisfaction  of  a  third  person,  in 
an  action  to  recover  the  stipulated  price  he  must  aver  and  prove  that  the  work 
was  done  to  the  satisfaction  of  such  person.  BtUtm'  v.  Tuekerf  24  Wend.  447; 
Barton  v.  Hemiatm,  11  Abb.  Pr.  (N.  S.)  887. 

In  Tyler  v.  Ame9, 6  Lans.  280,  it  was  held  that  a  contract  to  employ  an  agent 
for  a  year,  if  he  "  could  fill  the  place  satisfactorily, "may  be  terminated  by  the 
em])1oyer  when  in  his  judgment  the  agent  fails  to  meet  that  requirement  of  the 
contract.  The  court  said:  "The  word  ' satisfactorily/ refers  to  the  mental 
condition  of  the  employer,  and  not  the  mental  condition  of  a  court  or  jury. , 
The  right  of  determining  whether  the  plaintiff  filled  the  position  of  agent  sat- 
isfactorily must,  from  the  nature  and  necessity  of  the  case,  belong  to  the  per- 
son whose  interests  are  directly  affected  by  the  plaintiff's  action.  To  require 
the  employer,  under  such  a  contract,  to  prove  that  plaintiff  did  pot  fill  the 
place  satisfactorily  would  be  to  require  of  him  an  impossibility,  unless  his  own 
oath  was  taken  as  to  his  mental  status  on  the  subject.  If  he  is  required  to 
prove  fkcts  and  circumstances  that  would  justify  him  in  feeling  dissatisfied 
with  the  manner  pluntiff  filled  his  office,  it  would  be  annulling  this  clause  of , 
the  contract,  as  without  such  a  clause  he  would  have  the  right  to  dismiss  the 
plaintiff  if  he  did  not  properly  perform  his  duties.  Tlie  question  is  quite  sim- 
ilar to  the  one  that  is  sometimes  raised  on  chattel  mortgages,  containing  a  clause 
authoriadng  the  mortgagee  to  take  the  property  and  sell  it  when  he  deems  him- 
self  insecure.  The  weight  of  authority  is  in  favor  of  the  right  of  the  mort- 
gagor to  take  and  sell  the  property  without  any  obligation  to  prove  that  the 
facts  and  circumstances  surrounding  the  parties  justified  him  in  deeming  him- 
self insecure.  Hugganar  v.  Fryer,  1  Lans.  276;  Chadwiek  v.  Lamb,  29  Barb. 
618;  Rirh  v.  MUls,  20  Barb.  616;  ffaU  v.  Sampeon,  19  How.  Pr.  481;  Farr^ 
v.  ffUdreth,  88  Barb.  178."  To  same  effect,  Oline  v.  Libbey,  46  Wis.  123;  s.  c, 
82  Am.  Rep.  700. 

In  McCarrefL  v.  McNuUy,  7  Gray,  189,  the  same  doctrine  was  held  as  to  a 
contract  to  make  a  book -case,  of  a  certain  kind  and  of  certain  dimensions,  *'  ia 
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a  good,  strong  and  workmanlike  manner,  to  the  satisfaction  **  of  one  of  the  de- 
fendants. The  conrt  said;  *'  It  maj  be  that  the  plaintiif  was  injodi^ous  or 
indiscreet  in  undertaking  to  labor  or  furnish  materials  for  a  compensation  the 
payment  of  which  was  made  dependent  upon  a  contingency  so  hanardous  or 
doubtful  as  the  approval  or  satisfaction  of  a  party  particularly  in  interest.  But 
of  that  he  was  the  sole  judge.  Against  the  consequences  resulting  from  his 
own  bargain  the  law  can  afford  him  no  relief.  Having  voluntarily  assumed 
the  obligations  and  the  risk  of  the  contract,  his  legal  rights  are  to  be  ascer- 
tained  and  determined  solely  according  to  its  provisions.'* 

In  Hart  v.  Hart,  22  Barb.  606,  a  son  agreed  to  support  and  maintain  his  fa- 
ther during  his  life  and  covenanted  that  if  at  any  time  the  father  should  be- 
come  dissatisfied  with  living  with  him,  the  son  would  pay  his  board.  Heid, 
that  the  father  had  a  right  to  quit  the  family  of  his  son  whenever  he  became 
dissatisfied,  without  showing  a  good  excuse  for  leaving,  and  that  it  was  for  him 
to  judge  whether  there  was  good  cause  for  dissatisfaction.  The  court  said: 
"  It  is  a  case  where  the  law  will  not  undertake  to  say  for  the  party  he  must  be 
satisfied  and  has  no  right  to  be  dissatisfied  with  living  in  this  family;  for  the 
party  by  the  express  terms  of  the  contract  has  made  his  own  feelings  the  sole 
judge  of  the  matter.  Contentment  and  satisfaction  with  a  man's  position  in  a 
particular  family  is  a  matter  which  the  law  will  not  assume  to  determine  for 
him.  Neither  will  it  do  the  converse,  and  say  he  had  no  cause  to  be  discon- 
tented and  dissatisfied,  and  therefore  he  cannot  be  regarded  as  dissatisfied.** 

There  are  a  few  cases  that  look  in  the  opposite  direction. 

In  Wetterwulgh  v.  Kmckerbocker  Building  Auoeiation,  2  Bosw.  881,  the  de- 
fendant's articles  provided  that  in  case  any  member,  by  sickness,  removal  or 
misfortune,  become  unable  to  pay  his  dues,  he  might  withdraw,  '*  and  in  case 
the  board  of  trustees  are  satisfied  as  to  the  grounds  of  withdrawal,  the  whole 
amount  of  subscription  paid  by  the  party  into  the  association  shall  be  returned.*' 
Held,  that  the  plaintiff  was  entitled  to  withdraw  and  a  return  of  his  money,  if 
he  showed  such  facts  as  in  law  and  in  good  conscience  ought  to  have  satisfied 
the  trustees'. 

In  ManufcLcturing  Company  v.  Brush,  43  Vt.  528,  the  action  was  founded  upon 
a  contract  between  the  plaintiff  and  the  defendant,  by  which  the  defendant 
was  to  take  a  sugar  evaporator  of  the  plaintiff  upon  trial,  and  pay  for  it  if  he 
liked  it,  the  plaintiff  to  take  it  back  if  he  did  not  like  it.  The  court  said: 
**  The  trial  upon  which  the  defendant  took  the  evaporator  was  to  be  had  for 
the  purpose  of  ascertaining  whether  the  defendant  liked  it  or  not,  and  not  for 
the  purpose  of  ascertaining  whether  it  was  equal  to  the  plaintiff's  reconmien- 
dations  of  it  or  not.  The  trial  was  to  be  had  solely  with  reference  to  the  defend- 
ant's wishes  in  respect  to  the  machine  for  such  uses  as  he  might  find  he  could 
make  of  it  and  not  with  reference  to  any  usefulness  of  it  to  other  persons.  To 
this  trial  the  defendant  was  bound  to  bring  honesty  of  purpose;  any  thing  short 
of  that  would  not  determine  his  wishes  fairly,  but  only  his  willful  caprice  or 
his  dishonorable  design.  To  it  he  was  not  bound  to  bring  any  more  capacity 
or  judgment  than  he  had,  for  he  was  only  to  ascertain  his  own  wishes,  and 
these  could  be  measured  by  no  judgment  or  capacity  but  his  own.  He  was  not 
to  determine  what  would  be  the  wishes  of  ordin  ry  persons  under  like  circum 
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stances,  and  therefore  was  not  bound  to  use  the  care  and  skill  of  ordinary  per- 
sons in  making  the  determination.  His  duty  to  the  evaporator,  as  custodian  of 
It,  is  not  now  here  in  question,  but  only  his  duty  and  liability  under  the  con- 
tract oonoeming  it.  This  duty  was  the  trial  of  it,  and  payment  for  it»  if  on  trial 
of  it  he  liked  it.  To  the  trial  the  charge  of  the  court  required  him  to  bring 
honesty  of  purpose  and  judgment  according  to  his  capacity  to  ascertain  his  own 
wishes,  and  refused  to  require  the  skill  and  care  of  ordinary  persons  in  making 
that  determination.     This  seems  to  have  been  correct." 

Daggett  y.  Johneon,  49  Vt.  845,  was  an  action  for  the  price  of  milk  pans. 
The  o6art  said:  "  The  contract  of  defendant  requested  plaintiffs  to  deliver  the 
pans  to  the  defendant,  and  he  agreed  to  pay  them  therefor  $80  on  the  first  of 
July,  'if  satisfied  with  the  pans.'  We  think  the  ruling  of  the  court  that  the 
defendant  had  no  right  to  say,  arbitrarily,  and  without  cause,  that  he  was  dis- 
satisfied, and  would  not  pay  for  the  pans,  was  sensible  and  sound.  The  pans 
were  made  with  appliances  to  graduate  the  temperature  of  the  milk  by  running 
water;  and  in  that  consisted  their  excellence.  Without  these,  they  were  like 
■other  pans,  save  their  greater  capacity.  All  this  the  defendant  well  knew. 
If  a  man  orders  a  garment  made  of  given  material  and  fashion,  and  promises 
to  pay  if  satisfied,  he  cannot  say  that  the  garment  in  material  and  manufacture 
Is  according  to  the  order,  and  yet  refuse  to  test  the  fit  or  pay  for  it.  He  must 
act  honestly,  and  in  accordance  with  the  reasonable  expectations  of  the  seller, 
-as  implied  from  the  contract,  its  subject-matter  and  surrounding  circumstances. 
His  dissatisfaction  must  be  actual,  not  feigned*,  real,  not  merely  pretended. 
Manvfaetwring  Co.  v.  Bruth,  48  Vt.  528." 

In  Chray  v.  CeiU.  R.  Co.  ofNewJer»ey,  11  Hun,  70,  an  action  of  damages  for 
breach  of  contract  to  purchase  a  steamboat  "  provided  upon  trial  they  are  satis- 
fied with  the  soundness  of  her  machinery,"  etc.,  hdd,  that  no  recovery  could  be 
had  unless  it  were  shown  that  the  defendant  was  satisfied:  whether  or  not  he 
ought  to  have  been  was  immaterial.  The  court  said:  "  By  this  clause  the 
agreement  left  it  entirely  for  the  defendants  to  determine  whether  or  not  they 
were  satisfied.  There  is  no  reason  in  law  why  parties  may  not,  if  they  think 
proper,  make  agreements  of  this  kind.  And  in  all  cases  were  such  agreements 
liave  been  made,  the  determination  of  the  party  that  he  is  not  satisfied,  and 
his  refusal  to  accept  and  pay  for  the  property,  is  conclusive  and  terminates  the 
«)ntract."  Citing  BUU  v.  Mortimer,  1  B.  &  P.  257;  McCarren  v.  McNuUy,  7 
Gray.  189;  Aiken  v.  Hyde,  99  Mass.  183;  Goodrich  v.  Norwich,  48  III.  836; 
HutU  v.  Wyman,  100  Mass.  198;  Heron  v.  Doom,  8  Boew.  886.  So  in  Spring 
V.  Aneonia  Clock  Co,,  24  Hun,  175,  there  was  a  contract  of  hire,  **  provided  his 
work  and  services  should  be  to  their  satisfaction."  Held,  an  employment  at 
the  pleasure  of  the  hirer,  and  that  he  might  discharge  the  servant  without  as- 
signing any  reason.  The  court  said:  "  That  fact " — satisfaction — "  is  subject 
to  no  determination  but  the  will  of  the  company  expressed  through  the  proper 
jigency.  The  determination  of  the  question,  whether  the  services  of  the  plain- 
tiff under  this  contract  were  satisfactory,  belonged  entirely  to  the  company, 
subject  to  no  control  from  the  courts.  The  will  of  the  company  is  the  only 
tribunal  to  which  the  question  can  be  referred." 

In  Caeeidy  v.  Janatischek,  Pennsylvania  Common  Pleas,  December,  13, 1884, 
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it  was  held  that  a  oontmct  of  hiring  which  provides  that  an  actress  niaj  be  dis* 
eharged  if  the  manager  is  satisfied  in  good  fkith  tliat  the  actress  is  incompetent, 
makes  the  manager  the  sole  judge  of  the  competency  of  the  actress,  and  if  the 
manager  dischaiged  the  actress  for  that  reason,  he  is  not  liable  for  error  of 
judgment  exercised  in  good  faith,  although  the  jury  should  believe  that  the- 
actress  was  competent.  The  particular  reason  for  discharge  was  the  plaiutiflTs 
refusal  to  go  on  the  stage  in  disguise  as  a  member  of  the  mob  in  the  tragedy 
of  BCarie  Antoinette.  The  court  said:  *'  In  a  business  which  depends  so  much' 
upon  the  effect  produced  upon  the  audience,  as  that  of  play  acting  it  seems  rea- 
sonable  that  all  the  players  should  be  subject  to  a  call  to  assiist  in  making  a 
good  presentment  of  the  necessary  tableaux.  A  good  actress^  moved  by  a  i»oper 
spirit  toward  her  manager,  ought  to  have  been  ready  and  willing  to  do  all  in 
her  power  to  contribute  to  the  promotion  of  that  success  upon  which  1x>th  sty 
much  depend.  So  far  the  case  has  been  considered,  upon  the  law  applicable  to^ 
contracts  of  hiring,  without  regard  to  the  terms  of  the  special  contract  in  thisr 
case,  whicl\  provided,  that  if  upon  fair  trial,  the  defendant  felt  satisfied  that 
the  plaintiff  was  incompetent  to  perform  the  duties  for  which  the  defendant 
had  contracted,  in  good  faith,  the  Ifitter  might  annul  the  contract  on  two  wedts' 
notice.  This  clause  made  the  defendant  the  sole  judge  of  the  competency  of 
the  plaintiff .  In  the  case  of  Nelson  v.  Von  Bonnhorst,  29  Penn.  St.  S52.  it  was' 
held  that  a  contract  '  to  pay  whenever,  in  my  opinion  my  circumstances  will' 
enable  me  to  do  so,'  imposes  no  legal  obligation  which  can  l>e  enforced  by' 
action,  although  the  court  and  jury  should  find  that  the  party  was  of  sufficient 
ability  to  pay  the  debt,  as  by  the  terms  of  the  contract  the  debtor  is  made  the 
sole  judge  of  that  fact.  Under  the  contract  in  this  case,  the  only  question  for 
the  jury  to  determine  was  the  good  faith  of  the  defendant,  and  therefore  the 
jury  was  instructed  that  if  the  defendant  was  satisfied  in  good  faith  that  the 
plaintiff  was  incompetent,  the  defendant  had  a  right  to  dismiss  the  plaintiff, 
and  in  that  case  the  verdict  should  be  for  the  defendant,  although  the  jury 
were  of  opinion  that  the  plaintiff  was  competent  to  perform  her  parts.  The. 
defendant  was  not  liable  for  error  in  her  judgment,  if  in  good  faith  she  exer- 
cised her  judgment  and  acted  upon  it.  Having  the  power  to  give  judgment, 
she  is  not  liable  for  error  if  she  did  not  act  maliciously,  although  she  may  have 
exercised  her  power  arbitrarily.  Downing  v.  MeFadden,  18  Penn.  St.  834. 
No  one  is  liable  for  a  mistake  in  the  exercise  of  a  discretion  conferred  upon 
him.  Moore  v.  School  Direetore  of  Clearfield,  59  Penn.  St.  282.  The  defend- 
ant testified  that  she  was  satisfied  that  the  plaintiff  was  incompetent,  and  dis- 
charged her  for  that  reason,  as  well  as  others,  and  she  very  properly  intro- 
duced evidence  showing  that  she  has  a  ba.sis  for  her  judgment  as  evidence  of 
her  good  faith,  and  for  the  purpose  of  showing  that  she  did  not  set  up  her  Judg- 
ment as  an  afterthought  and  subterfuge  to  avoid  the  consequences  of  her  action, 
and  she  made  so  strong  a  presentment  that  it  is  not  free  from  doubt  whether 
the  jury  ought  not  have  been  directed  to  render  a  verdict  for  the  defendant." 
In  McCormick  Harvesting  Machine  Co.  v.  C?iesrotcn,  88  Minn.  82,  where  the 
agreement  was  to  furnish  a  machine  "guaranteed  to  work  satisfactorily,**  it 
was  held  that  the  purchaser  had  a  right  upon  a  reasonable  trial,  to  reject  it  ]£ 
it  did  not  work  satisfactorily  to  him. 
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In  McClure  ▼.  Briggs,  Vermont  Supreme  Coart,  February  20,' 1886,  A.  set 
up  an  organ  in  B  *8  liouse,  upon  an  agreement  that  B.  should  keep  it  and  pay 
for  it  if  it  proved  satisfactory  to  him.  B.  thought,  without  cause,  that  he  was  dis- 
satisfied, and  notified  A.  BM,  that  proTided  he  acted  in  good  faith,  he  wa» 
the  sole  judge  as  to  his  satisfaction  with  the  organ.  The  court  said:  "  Not- 
withstanding the  opinion  of  the  expert,  he  was  so  under  the  spell  of  the  Estey 
organ  vendor  that  he  still  thought  he  was  dissatisfied  with  the  tone  of  th» 
organ;  and  if  he  really  thought  so,  he  was  so,  for  as  a  man  '  thinketh  in  hia 
heart,  so  is  he/  But  it  is  said  tliat  he  was  bound  to  be  satisfied,  as  he  had  no 
ground  to  be  dissatisfied.  He  was  bound  to  act  honestly,  and  give  the  instru- 
ment a  fair  trial,  and  such  as  the  seller  had  a  right,  under  the  circuuistanoes, 
to  expect  he  would  give,  and  herein  to  exercise  such  judgment  and  capacity  aa 
he  had,  for  by  the  contract  he  was  the  one  to  be  satisfied,  and  not  another  for 
him.  If  he  did  this,  and  was  still  dissatisfied,  and  tliat  dissatisfaction  was  real 
and  not  feigned,  honest  and  not  pretended,  it  is  enough,  and  plaintiffs  have  not 
fulfilled  their  contract,  and  all  these  elements  are  gatherable  from  the  report.^ 
This  is  the  doctrine  of  Hartford  Manvf.  Co.  v.  Brtuh,  43  V t.  528,  and  of  Dag-^ 
geU  V.  Johnrnm^  49  Vt.  845.  In  the  former  case  the  defendant  was  required  to 
bring  to  the  trial  of  the  evaporator  only  honesty  of  purpose,  and  judgment  ac- 
cording to  his  cajMicity,  to  ascertain  his  own  wishes,  and  was  not  required  to: 
exercise  even  ordinary  skill  and  judgment  In  making  his  determination.  Dag^ 
geU  V.  Johnson  turned  on  an  error  in  the  admission  of  testimony,  but  jMdgtf 
Rbdfixld  goes  on  to  discuss  the  merits  of  the  case  somewhat,  following  sub' 
stantially  in  the  line  of  Brum's  case,  and  citing  it  as  authority.  But  DaggeU 
V.  Jokn9on  is  distinguishable  in  its  facts  from  Br%uh*s  case  and  from  this  case,* 
in  that  the  defendant  omitted  to  test  the  plans  In  the  very  respect  in  which  he 
knew  it  was  claimed  their  excellence  consisted."  Citing  MeCarten  v.  Me-f 
NftUg,  7  Qray,  189;  Brown  v.  FMer,  118  Mass.  188;  8.  c,  18  Am.  Rep.  468;^ 
ZaleM  ▼.  Clark,  44  Conn.  218;  s.  a,  26  Am.  Bep.  446.  "  Since  the  case  at 
bar  was  decided,  the  very  recent  case  of  Singerfy  v.  Thajfor,  in  the  Supreme 
Court  of  Pennsylvania,  reported  in  25  Amer.  Law  Reg.  (N.  S.)  14,  has  fallen' 
under  my  notice,  with  the  learned  note  appended  thereto.  There  the  defend- 
ant in  error  agreed  to  put  in  an  elevator  for  plaintiff  in  error,  '  warranted  sat-' 
isfactory  in  every  respect.'  After  trying  it  defendant  refused  to  accept  it, 
and  it  was  held  that  if  he  acted  in  good  faith  he  was,  by  the  terms  of  the  oon- 
trset,  the  sole  judge  whether  it  was  satisfactory  or  not.  The  cases  are  there 
largely  reviewed,  and  found  almost  unanimously  to  sustain  the  view  taken  by 
the  court." 

See  note,  62  Am.  Rep.  168.  As  to  the  analogous  case  of  the  phrase  "  deem 
himself  in  danger,"  in  chattel  mortgages,  see  Burrett  v.  Hart,  42  Ohio  St.  41 ; 
8.  c,  51  Am.  Rep.  801,  and  note,  805. 

In  Singerlp  v.  Thaiger,  Pennsylvania  Supreme  Court,  October  5,  1886.  A. 
agreed  in  witing  to  construct  an  elevator  in  B.'s  new  building,  '*  according  to 
verbal  specifications  given  by  your  architect  for  $2,800,  warranted  satisfactory^ 
in  every  respect."  HM,  that  the  words  '*  satisfactory  in  every  respect"  referred' 
to  B.,  and  that  a  refusal  by  him  to  accept  the  elevator,  made,  not  capriciously,' 
but  In  good  fath,  on  the  ground  that  ft  did  not  work  satiftfactorily,  would  be 
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sustained.  Tlie  court  said:  "  The  oontxolling  qaesUon  Is  what  meaning  and 
effect  are  to  be  ^ven  to  the  words  '  warranted  satisfactory  in  every  respect  ?' 
Satisfactory  to  whom  T  Certainly  not  to  the  maker  only.  Waa  it  to  be  satisfac- 
tory to  the  person  for  whom  it  was  to  be  made  and  by  whom  it  was  to  be  used? 
The  learned  judge  thought  this  was  not  a  necessary  requirement,  bat  if  it  was 
built  in  a  workmanlike  manner  and  performed  its  intended  purpose  in  a  man- 
ner which  ought  to  be  satisfactory  to  the  plaintiff  in  error,  that  was  sufficient. 
In  other  words,  it  may  have  been  wholly  unsatisfactory  to  him,  yet  If  the  jury 
thought  he  ought  to  have  been  satisfied,  he  was  bound  to  accept  it  In  effect 
that  is,  it  need  not  have  operated  to  his  satisfaction  iu  any  respect,  but  to  the 
satisfaction  of  the  jury  which  might  be  called  to  pass  on  the  rights  of  the 
parties.  The  proposition  was  made  to  induce  him  to  purchase  a  kind  of  ele- 
vator not  in  general  use.  The  fair  inference  is  that  he  desired  to  procure  one 
that  would  be  satisfactory  to  himself.  The  manifest  import  and  meaning  of 
the  language  used  is,  that  it  should  be  satisfactory  to  him.  This  then  was  the 
agreement.  To  him  alone  was  the  proposition  made.  It  would  not  have  been 
any  clearer  had  it  read  warranted  satisfactory  to  you  in  every  respect.  He 
therefore  was  the  person  to  decide  and  to  declare  whether  it  was  satisfactory. 
He  did  not  agree  to  accept  what  might  be  satisfactory  to  others  but  what  was 
satisfactory  to  himself.  This  was  the  fact  which  the  contract  gave  him  the  right 
to  decide.  He  was  the  person  negotiating  for  its  purchase.  He  was  the  person 
who  was  to  test  it  and  to  use  it.  No  other  persons  could  intelligently  determine 
whether  in  every  respect  he  was  satisfied  therewith.  MeCarren  v.  lieNuUy, 
7  Gray,  136,  was  on  an  agreement  to  make  a  book-case,  "  in  a  good,  strong 
and  workmanlike  manner,  to  the  satisfaction  of  the  president  of  the  society," 
for  which  it  was  to  be  made.  It  was  held  not  to  be  sufficient  to  prove  that  it 
was  constructed  according  to  the  terms  of  the  agreement  without  also  of  prov- 
ing it  was  satisfactory  to  or  accepted  by  the  defendant.  When  the  agreement 
Is  to  make  and  furnish  an  article  to  the  satisfaction  of  the  person  for  whom  it 
is  to  be  made,  numerous  authorities  declare  it  is  not  a  compliance  with  the  con- 
tract to  prove  he  ought  to  have  been  satisfied.  It  was  so  held  in  Chray  v. 
Bailroad,  11  Hun,  70,  where  the  contract  was  for  the  purchase  of  a  steamboat; 
in  Breton  v.  Poster,  113  Mass.  136;  s.  c,  18  Am.  Rep.  463,  where  the  agreement 
was  to  make  a  suit  of  clothes;  in  ZcUeM  v.  Clark,  44  Conn.  218;  s.  c,  26  Am. 
Rep.  446;  and  a  contract  for  a  plaster  bust  of  the  deceased  husband  of  defend- 
ant; in  CHbson  v.  Cranage,  49  Mich,  89;  s.  c,  83  Am.  Rep.  881,  where  a  por- 
trait was  to  be  satisfactory  to  the  defendant,  and  iu  Hoffman  v.  Gallagher,  6 
Daly,  42,  where  a  portrait  of  defendant  was  to  be  satisfactory  to  his  friends.  So 
where  a  person  got  a  set  of  teeth  from  a  dentist  under  an  agreement  that  they 
were  to  be  satisfactory,  it  was  held,  JIartman  v.  Blackburn,  7  Pittsb.  Leg.  Jour- 
140,  that  he  was  made  the  exclusive  judge  of  their  value.  To  justify  a  refusal 
to  accept  the  elevator  on  the  ground  that  it  is  not  satisfactory,  the  objection 
should  be  made  in  good  faith.  It  must  not  be  merely  capricious.  It  is  declared 
in  1  Pars.  Cout.  542,  if  A.  agrees  to  make  something  for  B.  to  meet  the  approval 
of  B.,  or  with  any  similar  language,  B.  may  reject  it  for  any  objection  which 
is  made  in  good  faith  and  is  not  merely  capricious.  Andrew  v.  Belfield,  2  C. 
B.  (N.  S. )  779  is  cited  to  support  this  view.    That  case  arose  on  a  written  agree 
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ment  to  build  a  carriage  in  a  maimer  which  should  meet  the  approval  of  the 
person  for  whom  it  was  to  be  made,  not  onlj  on  the  score  of  workmanship, 
but  also  that  of  oonvenlence  and  taste.  It  was  held  that  his  rejection  made  in 
good  faith  was  conclusiTe." 

In  Baltimore  d  0.  R.  Co,  v.  Brydon,  Maryland  Court  of  Appeals,  March  11, 
1886,  it  was  held  that  where  A.  agrees  or  contracts  to  furnish  B.  with  coal  of  a 
certain  qualitj  daily,  B.  having  the  right  to  determine  the  quality  of  the  coal, 
and  to  refuse  it  if  below  grade,  B.  must  exercise  judgment  and  good  faith  in 
his  decision;  and  the  jury  is  entitled  to  determine  whether  he  did  or  not.  The 
court  said:  "  It  cannot  be  a  matter  of  doubt  that  both  parties  intended  that  the 
coal  should  be  furnished  from  the  plaintiffs  mine.  As  a  matter  of  course,  it 
was  not  expected  that  it  should  be  equal  in  quantity  to  that  which  came  from 
the  Big  Vein  mines,  and  no  just  oonstruction  of  the  contract  can  give  it  such  a 
meaning.  It  was  however  to  be  satisfactory  to  the  officers  who  were  named. 
But  this  term  of  the  contract  did  not  give  them  a  capricious  or  arbitrary  dis- 
cretion to  reject  it.  It  was  their  judgment  which  was  to  decide  the  question  of 
acceptance,  but  the  law  required  them  to  exercise  a  fair,  just  and  honest  judg* 
ment  on  the  subject.  Certainly  they  were  not  obliged  to  accept  the  coal  if 
they  thought  it  was  not  fit  for  the  use  contemplated  by  the  contract.  Neither 
on  the  other  hand,  would  they  be  justified  In  rejecting  it  for  the  reason  that 
it  did  not  possess  qualities  which  at  the  time  of  the  contract  it  was  known  by 
the  parties  that  it  did  not  possess.  By  the  terms  of  the  contract  the  whole  de* 
dsioD  was  committed  to  them.  If  they  made  their  decision  against  the  coal  in 
good  faith,  the  defendant  would  not  be  obliged  to  accept  it;  but  if  they  fraud- 
ulently  rejected  it,  their  judgment  would  be  without  effect  in  law,  and  the 
defendant  would  be  excused  by  it.  We  on  this  point  refer  to  LynrCs  case.  60 
Md.  404;  8.  c,  45  Am.  Rep.  741,  and  approve  and  adopt  it.*' 

If  an  article  is  delivered  to  a  purchaser,  to  be  retained  and  paid  for  by  him 
if  satisfactory,  the  purchaser  may  repudiate  the  sale  if  such  article  prove  bona 
fide  in  fact  unsatisfactory.  The  sale  depends  upon  the  mental  condition  or 
operation  of  the  defendant  as  satisfied  or  dissatisfied  with  the  manner  in  which 
the  fans  worked,  not  generally  or  anywhere,  but  in  that  particular  shop.  The 
plaintiff  is  subject  to  such  condition  or  operation  of  the  mind  of  the  defendant 
when  induced  or  caused  by  the  test  prescribed,  otherwise  they  might  be  feigned, 
capricious  or  mercenary.  We  think  the  true  rule  in  such  a  case  is  that  if  the 
fans  are  not  honestly  and  in  good  faith  satisfactory  to  the  defendant,  and  the 
defendant  notified  the  plidntiflf  of  that  fact  in  a  reasonable  time,  then,  and  in 
that  case,  there  had  been  no  sale,  and  the  defendant  is  not  liable  for  the  price. 
Many  respectable  authorities  hold  that  such  a  sale  is  strictly  illusory,  and  the 
property  passes  only  at  the  option  of  the  buyer.  But  we  think  the  more  rea- 
sonable rule  is  the  one  above  laid  down,  and  is  supported  by  better  authority. 
A  recent  case  in  the  Orcuit  Court  of  the  United  States  for  the  District  of  Call- 
fomia,  of  SiUby  Manuf.  Co.  v.  Town  ofChieo,  24  Fed.  Rep.  803,  was  closely 
analogous  to  this  case.  The  steam  engine  was  sold  ''if  satisfactory"  to  the 
buyer.  It  was  held  by  Sawyer,  J.,  that  where  under  a  contract  an  article  is 
made  and  delivered  which  shall  be  satisfactory  to  the  purchaser,  it  must  in 


18  x\E\V  YOKK, 


hkrmoTe  t.  Crown  PolkLt  Iron  Oompnnj. 


faict  be  satisfactory  to  him  or  lie  is  not  bound  to  take  it.  But  Ti-liere  tlie  pur- 
chaser is  in  fact  satisfled,  but  fraudulently  and  in  bad  faith  declares  that  he  is 
not  satisfied,  that  contract  has  been  fully  performed  by  the  vendor,  and  the 
purchaser  is  bound  to  accept  the  article.  Indeed  to  such  import  aro  really  all  of 
tlie  authorities,  which  hold  simply  that  to  be  dissatisfied  in  anch  a  case  is  sof  • 
^cient  reason  to  refuse  the  purchase,  for  to  be  dissatisfied  is  a  fact,  and  most 
]}e  a  verity,  and  not  a  pretext.  It  is  not  "  I  will  not  accept — will  not  have  it" 
but  "it  is  not  satisfactory,"  or  "  I  am  really  and  honestly  dissatisfied  with  it.** 
This  is  implied  in  the  very  statement  of  the  principle.  Sup.  Ct  Wis.,  May 
15,  1886,  BxhauH  VerUOatar  Co.  v.  Chicago,  Jf.  di  &.  P,  B.  Co. 
.  2.  A$  to  cfuUUL  mortgage. — ^In  Werner  v.  B&rgma/i,  28  Eans.  00;  8.  c  ,  42 
Am.  Hep.  152,  it  was  held  that  where  a  chattel  mortgage  empowers  the  mort- 
gagee to  take  possession  when  he  '*  deems  himself  insecure,"  he  may  do  so 
even  if  no  resonable  ground  exists  therefor. 

In  Barret  v.  Hart,  42  Ohio  St.  41;  s.  c,  51  Am.  Rep.  801,  it  was  held  thai 
in  chattel  mortgagee,  authorised  to  take  possession  whenever  he  may  **  deem 
himself  in  danger  of  losing,"  etc,  may  do  so,  acting  in  good  faith  and  upon 
facts  subsequent  to  the  mortgage,  whenever  he  deems  himself  in  auch  danger. 
■  In  Alien  v.  Vose,  84  Hun,  57;  s.  c,  51  Am.  Rep.  805,  it  was  held  that  where 
it  was  provided  that  the  mortgagee  might  take  possesrion  "if  he  shall  deem 
himself  unsafe,"  he  had  an  absolute  discretion  which  did  not  depend  upon 
reasonable  grounds. 

To  the  same  effect  is  CHne  v.  Libbg,  46  Wis.  128;  8.  a,  2  Am.  Bep.  700. 

But  to  the  contrary  is  Bop  v.  6^91^^,  96  111.  861;  s.  c,  86  Am.  Bep.  151; 
efitidaed  and  disapproved  in  ABen  v.  Fom,  wpra. 
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aOi  N.  Y  ML) 
\  Jfegttgenee  —  dtfeeUoe  machine  —  ir^rjf  to  viiUor  on  pr&miaei. 

Where  one  goes  upon  the  premises  of  another  without  Invitation,  to  obtain 
employment,  and  is  there  injured  by  a  defective  machine,  not  obviooaly 
dangerous,  he  cannot  recover  from  the  owner     {See  note,  p.  732.) 

ACTION  for  pergonal  injuries  by  negligence.     The  opinion  statoi 
the  oase.     The  plaintiff  had  judgment  below. 

M.  D.  Graver,  for  appellant. 
Maithew  Hale,  for  roBpondent 

AifTDRBWSy  J.     We  are  unable  to  peroeive  upon  the  eTidence, 

that  any  duty  rested  on  the  defendant  to  keep  the  whimsey  in  re* 
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^ii*  for  the  protection  of  the  plaintiff.  The  defendant  for  its  own 
purposes,  and  in  the  prosecution  of  its  business,  had  constructed  a 
^nachine  for  raising  ore  from  its  mines.  It  consisted  of  an  upright, 
or  mast,  in  which  a  lever  was  inserted  by  the  device  of  a  mortise 
and  tenon,  and  as  an  additional  precaution  for  keeping  the  leyer 
in  place,  an  iron  pin  was  driven  through  the  mast  and  tenon.  The 
machine  was  worked  by  attaching  horses  to  the  end  of  the  lever, 
by  means  whereof  a  bucket  filled  with  ore  was  raised  from  the 
mine  to  the  surface  of  the  ground,  and  when  discharged,  the  bucket 
by  its  own  weight  descended,  turning  the  lever  with  some  rapidity 
in  its  descent.  The  lever  on  the  occasion  in  question,  while  the 
bucket  was  descending,  was  thrown  out  of  the  socket  at  the  mast, 
and  flying  around,  hit  and  broke  the  legs  of  the  plaintiff,  who  was 
in  a  path  leading  to  one  of  the  pits  worked  "by  the  defendant.  The 
machine  had  been  in  use  several  years  without  accident.  It  ap- 
peared  on  examination  of  the  lever,  after  the  occurrence  in  ques- 
tion, that  the  pin  which  held  it  to  the  mast  had  broken  through 
the  wood  of  the  tenon  back  of  the  point  where  the  pin  passed 
through  it,  and  the  lever  not  being  firmly  held  to  its  place  by  the 
other  arrangements,  came  out  and  caused  the  injury.  There  was 
•evidence  that  other  and  surer  precautions  might  have  been,  and  in 
other  mines  had  sometimes  been  taken,  to  secure  the  lever  to  the 
mast,  than  those  adopted  by  the  defendant.  But  the  judge  ex- 
cluded the  question  of  faulty  construction  from  the  jury,  and  sub- 
mitted to  them  as  the  sole  ground  of  negligence,  to  be  considered, 
"whether  the  defendant  had  omitted  to  make  proper  inspection  of 
the  machine,  to  discover  defects  arising  after  its  original  construc- 
tion, or  to  make  proper  repairs  to  render  it  sate. 
'  The  negligence  of  the  defendant,  if  any,  upon  the  case  as  pre- 
sented, consisted  in  an  omission  to  take  affirmative  measures  to 
.ascertain  and  remedy  defects  in  a  machine  originally  suitable,  de- 
veloped by  use,  and  which  might  have  been  discovered  by  proper 
inspection.  It  may  be  assumed,  and  the  assumption  is  justified  by 
decided  cases,  that  as  to  pisrsons  standing  in  certain  relations  to 
the  defendant,  a  duty  rested  upon  the  company  to  exercise  reason- 
able care  in  the  maintenance  and  reparation  of  the  machine,  and 
that  a  failure  to  perform  it  would  subject  the  defendant  to  liability 
to  persons  occupying  such  special  relations,  who  should  sustain  in- 
jury from  the  omission.  But  the  plaintiff  stood  in  no  such  rela- 
tion to  the  defendant,  as  ibfiposed  npon  it  the  duty  to  keep  the  ma- 
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chine  in  repair.  He  was^  afc  the  time  of  the  accident,  in  every  legd 
sense  a  stranger  to  the  defendant.  He  had  before  that  been  em* 
ployed  by  the  superintendent  of  the  company  to  work  by  the  day, 
and  had  been  assigned  to  a  particular  service,  which  however  he 
had  abandoned  two  days  before  the  accident,  and  on  the  day  of  the 
accident  he  went  upon  the  defendant's  land  to  seek  further  em- 
ployment at  a  pit  to  which  the  path  used  by  the  workmen  led  on 
which  he  was  stanaing  when  the  accident  happened.  He  was  on 
the  premises  at  most  by  the  mere  implied  sufferance  or  license  of 
the  defendant,  and  not  on  its  invitation  express  or  implied,  nor 
was  he  there  in  any  proper  sense  on  the  business  of  the  company. 
The  suggestion  made  to  him  by  the  foreman  at  pit  No.  5,  two  days 
before  the  accident,  on  the  occasion  of  his  refusing  to  work  at  that 
pit  any  longer  on  account  of  the  supposed  danger,  that  he  could 
probably  ''  get  a  chance  *'  at  some  other  pit  was  not  an  authority  or 
invitation  by  the  company  to  him  to  visit  the  other  pits  on  the 
premises.  The  foreman  had  no  authority  to  give  the  plaintiff  per- 
mission to  go  elsewhere  upon  the  defendant's  lands,  and  the  sug^ 
gestion  was  obviously  a  mere  friendly  one  made  by  the  foreman  in 
the  interest  of  the  plaintiff.  The  fact  that  the  plaintiff  had  on 
going  to  pit  No.  10  engaged  to  commence  work  there  on  the  fol- 
lowing Monday,  did  not  change  his  relation  to  the  defendant,  or 
make  him  other  than  a  mere  licensee  on  the  premises.  He  went 
there  on  his  own  business,  and  in  returning  he  was  subserving  his 
own  purposes  only.  The  precise  question  is  whether  a  person,  who 
goes  upon  the  land  of  another  without  invitation  to  secure  employ- 
ment from  the  owner  of  the  land,  is  entitled  to  indemnity  from 
such  owner  for  an  injury  happening  from  the  operation  of  a  defec- 
tive machine  on  the  premises  not  obviously  dangerous,  which  he 
passes  in  the  course  of  his  journey  if  he  can  show  that  the  owner 
might  have  ascertained  the  defect  by  the  exercise  of  reasonable 
care«  We  know  of  no  case  which  goes  to  this  extent.  There  is  no 
negligence  in  a  legal  sense  which  can  give  a  right  of  action,  unless 
there  is  a  violation  of  a  legal  duty  to  exercise  care.  The  duty  may 
exist  as  to  some  persons,  and  not  as  to  others,  depending  upon  pe- 
culiar relations  and  circumstances.  An  employer  is  required  to 
take  reasonable  precautions  and  to  exercise  reasonable  care  in  pro- 
viding safe  machinery  and  appliances  for  the  use  of  his  servant 
The  duty  arises  out  of  the  relation.  Fuller  v.  Jeweti,  80  N.  Y.  46; 
s.  c. ,  36  Am.  Bep.  575.    The  owner  of  land  in  general  may  ns» 
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it  as  lie  pleas,  s,  and  leavo  it  in  such  condition  as  he  pleases.  Bat 
he  cannot,  without  giving  any  warning,  place  thereon  spring-gans, 
or  dangerous  traps  which  may  subject  a  person  innocently  going 
on  the  premises,  though  without  actual  permission  or  license,  to 
injury  without  liability.  The  yalue  of  human  life  forbids  meas- 
ures for  the  protection  of  the  possession  of  real  property  against  a 
mt^re  intruder,  which  may  be  attended  by  such  ruinous  consequen- 
ces. The  duty  in  this  case  grows  out  of  the  circumstances,  inde- 
pendently of  any  question  of  license  to  enter  the  premises.  Bird 
V.  ffolbrook,  4  Bing.  628.  So  also  where  the  owner  of  land  in  the 
prosecution  of  his  own  purposes  or  business,  or  of  a  purpose  or 
business  in  which  there  is  a  common  interest,  invites  another  either 
expressly  or  impliedly  to  come  upon  his  premises,  he  cannot  with 
impunity  expose  him  to  unreasonable  or  concealed  dangers  as  for 
example,  from  an  open  trap  in  a  passageway.  The  duty  in  this 
case  i^  founded  upon  the  plainest  principles  of  justice.  Corby  v. 
Hill,  i  0.  B.  (N.  S.)  556;  Smith  v.  Landon  d  SL  K.  Docks  CV)., 
L.  R,  3  C.  P,  326;  Holmes  v.  North  East.  Ry.  Co.,  L.  R.,  6  Exch. 
123.  The  duty  of  keeping  premises  in  a  safe  condition  even  as 
^^nst  a  mere  licensee  may  also  arise  where  affirmative  negligence 
m  the  management  of  the  property  or  business  of  the  owner  would 
be  likely  to.  subject  persons  exercising  the  privilege  theretofore  per- 
mitted and  enjoyed  to  great  danger.  The  case  of  running  a  loco- 
motive  without  warning  over  a  path  across  the  railroad,  which  had 
been  generally  used  by  the  public  without  objection,  fumfehes  an 
example.  Barry  v.  N.  F.  C.  £  H  R.  R.  Co.,  92  N.  Y.  189;  s.  c, 
44  Am.  Rep.  377;  see  also  Beck  v.  Carter,  68  If.  Y.  283;  s.  c, 
23  Am.  Bep.  175.  The  cases  referred  to  proceed  upon  definite  and 
intelligible  gi'ounds,  the  justice  of  which  cannot  reasonably  be  con- 
troverted.  But  in  the  case  before  us,  there  were  no  circumstances 
creating  a  duty  on  the  part  of  the  defendant  to  the  plaintiff  to  keep 
the  whimsey  in  repair,  and  consequently  no  obligation  to  remuner- 
ate the  latter  for  his  injury.  The  machine  was  not  intrinsically 
dangerous;  the  plaintiff  was  a  mere  licensee;  the  negligence,  if 
any,  waa  passive  and  not  active,  of  omission  and  not  of  commission. 
Under  the  circumstances,  we  think  the  motion  for  nonsuit  should 
have  been  granted.  See  Severy  v.  Nickerson,  120  Mass.  306;  s.  c, 
21  Am.  Bep.  614 ;  HimnsM  v.  Smythy  7  C.  B.  (N.  S.)  731. 

The  judgment  should  therefore  be  reversed,  and  a  new  trial 
ordered.  Judgment  revtrsid. 

7oL.  LIY  —  91 
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.   Bapallo,  Earl  and  Fikch,  JJ.,  concur;  Dantforth,  J.,  con- 
curs in  resalt;    BuoBRy  C.    J.,  dissents;   Miller,  J.,  does  not 

▼0 

NoTB  BT  TUB  Rbportbr.  -  The  case  of  Bolch  ▼.  Bmith,  7  H.  &.  N.  786»  in  in 
point  **  The  phdnliil  was  one  of  a  number  of  persons  who  obtained  leave 
and  license  from  the  dock  yard  authoritiea  to  cross  the  yard  from  one  place  to 
another.  The  defendant  had  permission  from  the  same  aathorities  to  put  up 
certain  machinery  iu  the  yard.  The  plaintiff  wiiile  walking  along  the  usual 
track  fell  down,  not  by  reason  of  any  obstructiou,  but  in  conseqaeiKse  of 
stumbling,  and  in  trying  to  save  himself,  his  arm  came  in  contact  with  a  re- 
volring  shaft  and  was  lacerated.  The  danger  |was  open  and  visible  ;  tliers 
was  nothing  which  could  be  called  a  '  trap.' "  See  notes,  24  Am.  Bep.  988; 
26  Am.  Bep.  562. 


Swbbhbt  V.  Bbruit  ako  Jonks  Bvyblopb  Coxpajtt* 

(m  N.  T,  on.) 

Mtuter  and  iertant  —  negiiffence  —  unmtfe  tnoMne  —  ctnUr&nUorjf  negiiffenM. 

The  plaintiff  was  employed  to  work  on  a  machine  of  an  old  pattern,  which  had 
'  not  all  the  safeguards  of  newer  machines.  He  worked  on  it  for  several  years 
and  then  told  the  owner's  superintendent  that  it  ought  to  have  an  additional 
safeguard.  The  superintendent  promised  to  attend  to  it,  but  it  was  not  fur- 
nished, and  the  plaintiff  was  required  to  continue  to  work  with  it  under 
threat  of  being  discharged  if  he  refused.  He  compiled  and  was  injured. 
MM.  that  the  master  was  not  liable.     (See  note,  p,  726.) 

ACTION  for  personal  injuries  by  negligence.      The  heiid-noto 
states  the  case.     The  plaintiff  had  judgment  below. 

jSm  M<u%.  cote. 

John  E.  Logan^  for  appellant 

Albertus  Perry,  for  respondent. 

Dakforth,  J.  A  motion  by  defendant  for  a  nonsnit  was  denied,, 
and  the  plaintiff  had  a  verdict  after  instructions  to  the  jury,  to 
which,  as  the  case  states,  no  exception  was  taken  by  either  party., 
We  have  therefore  only  to  inquire  whether  the  evidence  justified 
it8  submission  to  the  jury^  as  sufficient  in  any  reasonable  view  to 
warrant  a  recovery,     Burke  v.   WUherbee,   98  K    Y.   562.     Th<x 
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machine  by  which  the  plaintiff  was  injured  was  moyed  bjsteam,^ 
over  which  he  had  no  control,  bat  when  necessary  its  operations 
could  be  held  in  check  by  the  pressure  of  his  foot  upon  a  peda)., 
The  process  of  embossing  required  that  the  plate  and  die  should 
register  or  coincide.  To  effect  that  he  necessarily  placed  his  hands 
between  them,  but  before  doing  so>  put  his  foot  upon  the  pedal  and 
stopped  the  press;  then  *'  all  of  a  sudden/'  he  says,  '^  the  cam  came 
around  and  jolted  a  little  harder  than  it  usually  does,  and  my  foot 
slipped/'  the  machine  started,  he  got  one  hand  out,  but  the  other 
was  caught  between  the  plates  and  crushed:  hence  the  injury  com- 
plained of.  By  a  timely  removal  of  the  belt  through  which  power 
was  communicated  to  the  machinery,  he  could  haye  avoided  all 
danger.  Whether  under  the  circumstances  ho  should  have  done 
■o,  was  for  the  jury  to  say,  and  their  verdict  must  be  deemed  con- 
clusive in  his  favor  upon  that  point. 

'  To  sustain  the  judgment  in  other  respects  the  plaintiff  alleges 
negligence  on  the  part  of  the  defendant  in  not  providing  a  **  clutch '' 
or  some  contrivance  other  than  the  pedal  to  prevent,  motion  in  the 
machine  while  the  operator's  hands  were  exposed  to  danger.  It  is 
important  to  notice  that  no  fault  was  found  with  the  condition  of 
the  pedal,  or  other  contrivances  or  the  management  of  the  engine. 
It  may  very  well  be  that  had  the  surface  of  the  pedal  been  cut  or 
roughened  like  a  fQe  or  rasp  its  holding  power  would  have  been 
greater,  but  there  is  no  evidence  that  it  was  ever  in  that  condition, 
nor  but  that  its  surface  was  smooth  or  slippery  when  the  plaintiff, 
five  or  six  years  before,  entered  the  employment  of  the  defendant 
and  began  to  use  the  machine.  The  complaint  to  the  superintend^ 
ent  was  not  as  to  the  condition  or  any  imperfection  of  the  pedal, 
but  as  to  its- sufficiency.  The  plaintiff  testified:  **  I  stated  "  to  him 
**  that  the  only  means  of  throwing  this  machine  out  of  gear  or 
stopping  it  was  by  putting  the  foot  on  that  little  treadle;  then  that 
could  not  be  done  unless  the  cam  had  got  around  it;  the  cam  would 
have  to  clutch  it  before  you  could  do  that." 

So  the  pleading  and  the  plaintiff's  evidence  show  that  he  was 
directed  *'to  use  and  operate  'the  Isaac  Adams  press/  which  was 
an  old  embossing  press,  having  no  late  or  modern  improvements 
for  using  or. operating  the  same  in  safety; "  that  he  entered  upon  < 
the  work  in  qnestion  upon  belief  that  it  was  safe,. "  but  at  the  same , 
time  told  the  defendant  that  he  thought  it  required  and  ought  to 
have  an  additional  apparatus  to  stop  the  same  and  render  it  per- 
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fectlj  safe  and  secure,  but  he  was  required  to  proceed  with  the 
work  without  any  such  change  or  improyement,  although  he  re- 
quested the  same  to  be  furnished." 

It  must  be  conceded  in  favor  of  the  plaintiff  that  the  jury  would 
have  been  authorized  to  find  these  facts,  and  although  the  com- 
plaint does  not  allege  it,  there  is  testimony  tending  to  show  that 
what  the  plaintiff  asked  was  that  a  '^clutch  "  be  attached  to  the 
machine,  and  that  the  superintendent  referred  him  to  the  machinist, 
who  promised  to  attend  to  it  as  soon  as  he  had  time.  All  this 
however  was  before  the  work  was  undertaken,  in  doing  which  the 
accident  happened.  Upon  that  occasion  the  plaintiff  says:  "  I  told 
him  it  was  an  ugly  job  to  work  on,  and  he  told  me  to  go  ahead  with 
it  and  be  careful,  and  if  I  did  not  care  about  doing  it  I  could  get 
out;  that  there  were  plenty  of  other  j)eople  waiting  for  employment; 
that  there  were  men  coming  in  there  every  day  looking  for  it;  I 
asked  him  at  different  times  to  have  it  improved.  I  asked  him  if 
he  would  not  have  the  press  improved  by  having  a  brake  put  on  it 
He  told  me  to  go  on,  and  if  I  did  not,  that  there  were  plenty  wait- 
ing for  the  job;  I  believe  then  I  asked  him  about  having  the  press 
repaired,  having  the  improvements  put  on  it,  and  he  referred  me 
to  the  machinist;  I  went  to  the  machinist  and  he  said  that  he 
would  do  all  this  that  I  explained  to  him  about  having  the  press 
improved,  that  he  would  do  it  when  he  had  time." 

It  is  evident  that  this  is  not  a  case  where  the  machine  by  means 
of  which  the  business  was  carried  on  was  temporarily  out  of  repair, 
as  in  Olarhe  v.  Holmes,  7  HurL  £  N.  937,  or  Kain  v.  Smith,  89  N. 
Y.  375,  or  where  the  defect  exposed  the  servant  to  any  latent  ex- 
traordinary danger,  but  at  most  one  where  the  employer  failed  to 
discard  a  machine,  or  part  of  a  machine,  and  supply  its  place  with 
something  different,  and  in  the  opinion  of  the  plaintiff,  something 
safer.  He  was  under  no  obligation  to  do  so.  The  machine  was 
safe  in  any  view  of  the  evidence,  so  long  as  the  pedal  was  pressed 
by  the  operator.  It  was  not  automatic ;  neither  was  the  proposed 
substitute.  Each  required  the  attention  of  an  intelligent  actor,  and 
the  real  condition  and  efficacy  of  the  one  in  use  was  not  concealed 
from  or  unknown  to  the  servant.  He  knew  as  much  about  it,  and 
the  risk  attending  its  use  as  the  master.  The  defendant  could  not 
be  required  to  provide  himself  with  other  machinery  or  with  new 
appliances,  nor  to  elect  between  the  expense  of  so  doing,  and  the 
imposition  of  damages  for  injuries  resulting  to  servants  from  the 
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mere  use  of  an  older  or  different  pattern.  In  the  absence  of  de- 
fective constrnction,  or  of  negligence  or  want  of  care  in  the  repa- 
ration of  machinery  famished  by  him,  the  master  incurs  no  liabil- 
ity for  injuries  arising  from  its  use.  The  general  rule  is  that  the 
servant  accepts  the  service^  subject  to  the  risks  incidental  to  it,  and, 
where  the  machinery  and  implements  of  the  employer's  business 
are  at  that  time  of  a  certain  kind  or  condition,  and  the  servant 
knows  it,  he  can  make  no  claim  upon  the  master  to  furnish  other 
or  different  safeguai*ds.  De  Forest  v.  Jeweti,  88  N.  Y.  264,  where 
a  car-coupler  stepped  into  a  sluice  in  defendant's  yard  and  was  run 
over.  Hay  den  y.  Smithtnlle  Manfg.  Co.,  29  Conn.  548,  where  au 
employee  in  a  mill  received  an  injury  to  his  hand  by  being  caught 
in  the  gearing  of  a  spring  frame.  In  Oibson  v.  Erie  Railway  Co., 
63  N.  T.  449;  B.  c,  20  Am.  Rep.  552,  the  last  case  is  cited  with 
approval,  and  the  rule  applied  where  an  employee  was  killed  by  a 
projecting  roof.  Under  such  circumstances,  the  servant  is  regarded 
as  voluntarily  taking  the  risks  resulting  from  the  use  of  the  ma- 
chinery, unless,  as  is  said,  the  master  by  urging  on  the  servant,  or 
coercing  him  into  danger,  or  in  some  other  way  directly  contrib- 
utes to  the  injui7,  or  assumes  the  risk.  Kain  t.  Smith,  supra, 
and  Hawley  v.  Northern  Central  R.  Co.,  82  N.  Y.  370,  cited  by 
respondent,  went  upon  that  ground,  and  although  in  one  the  tool 
was  defective,  and  in  the  other  the  road  bed  out  of  repair,  negli- 
gence was  not  imputed  to  the  servant.  This  exception  is  relied 
upon  by  the  respondent.  We  think  the  evidence  does  not  bring 
the  defendant  within  it.  If  the  defect  had  been  in  the  pedal  and 
a  promise  made  to  repair  that,  and  yet  directions  given  for  its  use, 
it  might  be  otherwise,  but  here  the  promise,  if  there  was  any,  con- 
cerned a  new  appliance,  not  attached  to  that  particular  machine, 
nor  to  any  machine  of  that  make.  The  ^^  Adams  machines,"  as  the 
plaintiff's  witnesses  proved,  were  uniformly  furnished  with  the 
pedal.  A  clutch  had  never  been  seen  on  one.  They  were  for  dif- 
ferent purposes.  The  pedal  was  to  stop  the  machine;  the  clutch 
was  to  put  the  machine  in  motion.  But  we  think  there  was  no 
promise  made  to  the  plaintiff,  nor  inducement  offered  him  to  take 
the  risk.  It  cannot  be  said  that  there  was  any  connection  between 
the  conversation  above  set  forth,  and  the  continuance  of  the  plain- 
tiff in  the  defendant's  employment.  Nor  does  the  complaint  allege 
any.  On  the  contrary,  it  alleges  a  simple  request  ''that  the  change 
or  improvement  be  made,"  not  a  promise  or  suggestion  that  it 
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should  be.  There  was  no  direction  bj  the  master,  nor  reliance  upon 
the  judgment  of  a  superior  ofSoer.  It  is  plain  that  the  danger  to 
the  knowledge  of  the  plaintiff  was  inherent  in  the  use  of  the 
machine,  and  to  the  work  itself;  the  peril  did  not  grow  oat  of  ex- 
trinsic causes  or  circumstances  which  could  not  be  discoveied  by 
the  use  of  ordinary  precaution^  nor  to  a  condition  of  things  differ- 
ent from  those  existing  at  the  beginning  of  the  seryice.  It  was  part 
of  the  plaintiff's  engagement  that  the  master's  work  should  be  per- 
formed in  the  usual  course  and  way  of  business.  The  work  which 
the  servant  was  called  upon  to  do  at  the  time  in  question  was  not 
of  a  different  character  from  that  which  he  originally  undertook; 
and  the  machine  upon  which  it  was  to  be  done  was  one  then  in  use. 
Ko  new  duty  or  species  of  labor  was  imposed  upon  him,  nor  was  he 
required  to  work  a  machine  with  which  he  was  not  familiar.  He 
■was  simply  called  upon  to  do  that  for  which  he  was  engaged,  and 
the  doing  of  which  formed  the  consideration  of  his  employment 
To  say  that  the  master  shall  be  liable  to  the  servant  in  such  a  case 
'is  to  say  that  he  shall  not  have  the  benefit  of  labor  for  which  he 
contracted.  Such  is  not  the  law.  The  defendant  might,  if  he 
«hose,  carry  on  his  business  with  an  old,  rather  than  a  new  machine, 
and  could  not  be  required  to  keep  in  his  employ  a  servant  who 
would  not  run  it.  He  might  therefore  call  upon  the  servant  to 
perform  his  stipulated  service,  and  discharge  him  if  it  was  with- 
held. A  threat  to  do  so  is  not  coercion.  Here  there  was  nothing 
more.  Under  such  circumstances,  there  is  no  ground  for  charging 
the  defendant  with  negligence,  or  throwing  upon  it  a  risk  assumed 
by  the  plaintiff  when  he  took  employment  While  it  is  difficult  to 
see  how  the  accident  could  have  occurred,  except  from  the  inatten- 
tion of  the  plaintiff,  that  question  was  for  the  jury,  but  because  the 
evidence  in  no  aspect  discloses  negligence  or  failure  of  duty  on  th6 
part  of  the  defendant,  we  think  the  case  was  improperly  submitted 
to  them  as  one  in  which  the  plaintiff  might  recover. 

The  judgment  should  therefore  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

All  concur.  JudgmmU  reversed. 

NoTB  BT  THE  Refoktkr. —  The  master  is  not  bound  to  provide  the  best  uid 
safest  appliances  and  machinery,  for  the  parpoee  of  the  servant.  As  fof 
example,  a  fire-escape;  J<me$  v.  OranUe  Miffs,  126  Mass.  84;  s.  c,  80  Am. 
liep.  6(|1;  or  a  fence  around  machinery,  KeUey  v.  8ilfi€T  Spring  Co.,  12  R.  I. 
112;  S.  C.  84  Ain.  Rep.  615;  or  a  U  rail  instead  of  a  T  rail  for  a  switch  ^ard^ 
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Smiih  T.  at,  Louis,  etc.,  Ry.  Co.,  69  Mo.  82;  s.  C,  88  Am.  Rep.  484;  or  a  niaiU 
ear  lower  tlian  tbe  other  ears,  Fort  Wa/yne,  etc.,  R.  Co.  v.  OUderaUene,  88 
Mich.  188.  "  The  case  may  be  compared  to  that  of  a  farmer  who,  with  knowl- 
edge  on  the  part  of  himself  and  those  in  his  employ,  that  a  horse  he  has  had 
in  use  is  disposed  to  be  fractions  and  unmanageable,  continues  nevertheless  to 
use  him  in  his  business.  It  may  be  compared  to  that  of  a  merchant  who  con- 
tinues to  make  use  of  a  fluid  for  light,  when  something  else  which  is  within 
his  reach  has  been  demonstrated  by  experience  to  be  safer.  So  far  as  we  can 
perceive,  the  case  of  the  manufaotuier  would  not  be  different  who  should  con- 
tinue the  use  of  a  building  which  in  the  event  of  a  conflagration  would  subject 
his  employees  to  greater  risks  than  one  of  different  construction.  *'  So  of  a  car- 
coupler.  Western,  etc.,  R,  Co.  v.  Bishop,  60  Ga.  465;  or  a  brake,  Wonder  v. 
Baltimore,  etc.,  B,  Co.,  82  Md.  411;  8.  c,  8  Am.  Rep.  148;  or  the  want  of  a 
jamb  nut  on  an  elevator;  8t€Uik  v.  Patterson,  6  Phila.  225;  or  of  a  handle  to  a 
pushing  pole  for  shifting  cars,  Phila.,  etc.,  B,  Co.  v.  Keenan,  108  Penn.  St. 
121     See  Payne  v.  Beese,  100  Penn.  St.  801. 

BeelMvryr.  Boston  and  Albany  B,  Co.,  199  M^SiSB.  580;  s.  c,  52  Am.  Rep.  788; 
Pittsburgh,  etc.,  B.  Co.  v.  Sentmeyer,  87  Penn.  St.  405;  8.  c,  87  Am.  Rep.  684. 

In  Marsh  v.  Chick&ring,  101  N.  Y.  856,  plaintiif,  a  servant  in  the  defendant's 
employ,  was  injured  by  the  slipping  of  a  ladder  which  he  was  using  in  light- 
ing  lamps  in  front  of  defendants*  building.  The  ladder  was  a  new  one  which 
by  defendants'  permission  plaintiff  himself  had  ordered  made,  and  which  he 
had  used  in  safety  for  over  six  weeks.  After  the  ladder  was  delivered  he  told 
defendants'  superintendent  that  it  ought  to  be  hooked  and  spiked,  or  there 
would  be  an  accident.  The  superintendent  promised  to  have  this  done.  This 
promise  was  repeated  several  times,  but  was  not  performed.  The  accident 
occurred  upon  a  stormy  night,  sleet,  snow  and  rain  falling,  and  the  wind  blow- 
ing.  Plaintiff  had  lighted  safely  seven  lamps,  changing  the  })osition  of  the 
ladder  each  time;  when  lighting  the  eighth  the  ladder  slipped.  In  an  action 
to  recover  damages,  held,  that  these  facts  did  not  justify  a  recovery,  as  it  failed 
to  prove  that  defendants  had  not  furnished  a  proper  ladder.  The  court  said: 
"  As  a  general  rule  it  is  to  be  supposed  that  the  master  who  employs  a  servant 
has  a  better  and  more  comprehensive  knowledge  as  to  the  machinery  and 
materials  to  be  used  than  the  employee  who  has  claims  upon  his  protection 
against  the  use  of  defective  or  Improper  materials  or  appliances  while  engaged 
in  the  performance  of  the  service  required  of  him. 

"  The  rule  stated  however  is  not  applicable  in  all  cases,  and  where  the  ser- 
vant has  equal  knowledge  with  the  master  as  to  the  machinery  used  or  the 
means  employed  in  the  performance  of  the  work  devolving  upon  him,  and  a 
full  knowledge  of  existing  defects,  it  does  not  necessarily  follow  that  the  mas- 
ter is  liable  for  injuries  sustained  by  reason  of  the  use  thereof. 

"  In  considering  the  application  of  the  rule  just  stated,  due  regard  must  be 
had  to  the  limited  knowledge  of  the  employee  as  to  the  machinery  and  structure 
on  whi^  he  is  employed  and  to  his  capacity  and  intelligence,  and  to  the  fact 
that  the  servant  has  a  right  to  rely  upon  the  master  to  protect  him  from  danger 
and  injury,  and  in  selecting  the  agent  from  which  it  may  arise.  Pov>ers  v.  N. 
Y.,  L.  E,  A  W.  B.  Co.,  98  N.  T.  274.  280. 
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"  In  cases  however  where  persons  are  employed  in  the  performance  of  oidi- 
nary  labor,  in  which  no  machinery  is  used,  and  no  materials  famished,  the  xam 
of  which  requires  the  exercise  of  great  skill  and  care,  it  can  scarcely  be  elalmed 
that  a  defective  instrument  or  tool  furnished  by  the  master,  of  which  the  em- 
ployee has  full  knowledge  and  comprehension,  can  be  regarded  as  making  out 
a  case  of  liability  within  the  rule  laid  down.  A  common  laborer  who  uses 
agricultural  implements  while  at  work  upon  a  farm  or  in  a  garden,  or  one  who 
is  employed  in  any  service  not  requiring  great  skill  and  judgment  and  who 
uses  the  ordinary  tools  employed  in  such  work,  to  which  he  is  accustomed  and 
in  regard  to  which  he  has  perfect  knowledge,  can  hardly  be  said  to  have  a 
claim  against  his  employer  for  negligence,  if  in  using  a  utensil,  which  he 
knows  to  be  defective,  he  is  accidentally  injured.  It  does  not  rest  with  the 
servant  to  say  that  the  master  has  superior  knowledge  and  has  thereby  imposed 
upon  him.  He  fully  comprehends  that  the  instrument  which  he  employs  is 
not  perfect,  and  if  he  is  thereby  injured  it  is  by  reason  of  his  own  fault  and 
negligence.  The  fact  that  he  notified  the  master  of  the  defect  and  asked  for 
another  instrument,  and  the  master  promised  to  furnish  the  same,  in  sach  a 
case,  does  not  render  the  master  responsible  if  an  accident  occurs. 

"  We  have  been  referred  to  no  adjudicated  case  which  upholds  the  liability 
of  a  party  under  circumstances  of  the  same  character  as  those  presented  by  the 
evidence  here.  A  rule  imposing  such  a  liability  in  the  case  considered  would 
be  far  reaching  and  would  extend  the  principle  stated  to  many  of  the  vocations 
of  life  for  which  it  was  never  intended.  It  is  one  of  a  just  and  salutary  char- 
acter, designed  for  the  benefit  of  employees  engaged  in  work  where  machinery 
and  materials  are  used  of  which  they  can  have  but  little  knowledge,  and  not 
for  those  engaged  in  ordinary  labor  which  only  requires  the  use  of  implements 
with  which  they  are  entirely  familiar.  The  plaintiff  was  of  the  latter  class  of 
laborers,  and  the  work  in  which  he  was  engaged  was  not  of  a  character  which 
would  entitle  him  to  the  protection  of  the  principle  referred  to. 

**  Even  if  it  may  be  considered  that  a  right  of  action  exists  in  this  case  in 
favor  of  the  plaintiff,  under  any  circumstances,  we  think  that  the  evidence 
would  not  justify  a  recovery  for  the  reason  that  the  defendants  ^d  not  fall  in 
furnishing  a  proper  ladder  for  the  use  of  the  plaintiff  in  lighting  the  lamps. 
The  rule  is  that  the  master  does  not  owe  to  his  servants  the  duty  to  furnish 
the  best  known  or  conceivable  appliances;  he  is  simply  required  to  famish 
sach  as  are  reasonably  safe  and  suitable,  such  as  a  prudent  man  would  famish 
if  his  own  life  were  exposed  to  the  danger  that  would  result  from  ansaitable 
or  unsafe  appliances.  Burke  v.  Witherbee,  98  N.  T.  562;  Shearm.  A  Redf. 
Neg.,  §  93.  The  defendants  had  procured  a  ladder  which  ordinarily  woald  be 
regarded  as  safe  for  the  purpose  for  which  it  was  used.  The  plaintiff  had  used 
it  for  a  long  time  without  any  accident  or  danger,  and  on  the  very  night  of  the 
accident  it  had  been  placed  in  position  and  used  several  times  suooesHfully. 
That  it  failed  at  last  for  any  reason  does  not  establish  that  it  was  unfit  for  use. 
It  might  perhaps  have  been  more  perfect  if  it  had  had  hooks  and  spikes,  but 
this  improvement  was  not  absolutely  essential  to  relieve  the  defendants  from 
liability.  It  was  enough  that  it  was  reasonably  safe  and  saitable  within  the 
rule  cited,  and  under  such  circumstances  an  action  will  not  lie.** 
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Somewhat  analogous  is  Ohicago^  eie, ,  By.  Co.  v.  Londergan,  Illinois  Supreme 
0>urt,  May  15, 1886,  it  was  held  as  follows:  "  An  employee  who  engages  in  the 
senrioe  of  a  railway  company  in  the  running  of  its  trains  is  presumed  to  do  so 
with  a  knowledge  of  the  dangers  incident  to  such  service,  and  he  assumes  the 
risks  of  its  ordinary  hazards.  An  employer  is  not  bound  to  furnish  for  his 
workmen  the  safest  machinery,  nor  to  provide  the  best  methods  for  its  opera- 
tion in  order  to  save  himself  from  responsibility  from  accidents  resulting  from 
its  use.  If  the  machinery  be  of  an  ordinary  character  and  in  sound  repair,  and 
nuch  as  can  with  reasonable  care  be  used  without  danger  to  the  employee,  this 
is  all  that  is  required.  When  the  court  instructed  the  jury  for  the  plaintiff 
that  the  law  requires  a  railroad  company  to  use  reasonable  and  oi;dinary  care 
and  diligence  in  providing  and  maintaining  reasonably  safe  structures,  tracks, 
side  tracks,  switches,  turnouts,  etc.,  and  if  it  fails  to  do  so,  and  an  injury  hap- 
pen in  consequence  thereof  to  an  employee  in  the  exercise  of  due  and  reasona- 
ble care,  then  the  railroad  company  would  be  liable,  the  jury  must  have  under- 
stood from  the  instruction  that  the  railroad  company  was  absolutely  required 
to  use  blocks  in  its  switches  and  turnouts.  There  was  no  other  negligence 
charged  in  the  declaration  to  which  this  instruction  could  refer.  Had  it  been 
proven  that  an  unblocked  switch  or  turnout  was  unsuitable  or  unsafe,  or  that 
defendant  had  not  used  proper  care  and  skill  in  constructing  its  turnout  or 
e witch  at  Bureau  Junction,  a  different  question  might  be  presented;  but  such 
was  not  the  case.  It  is  apparent  from  the  evidence  that  unblocked  switches 
have  been  in  use  on  the  various  railroads  all  over  the  country  for  years,  and  it 
is  a  fair  inference  from  the  evidence  that  the  blocking  of  switches  is  yet  but 
«n  exi>eriment.  The  invention  is  yet  in  its  infamy.  At  all  events  the  utmost 
that  can  be  claimed  for  the  new  appliance  is  that  where  blocks  are  used  it  may 
be  safer  for  the  employee  than  where  the  switch  is  constructed  according  to 
the  old  plan.  Conceding  this  to  be  true,  as  we  have  seen  from  the  authorities 
cited,  the  failure  to  use  the  new  device  does  not  render  the  company  liable. 
It  must  appear  before  the  defendant  can  be  held  liable  that  the  switch  or  turn- 
out, as  constructed  and  used,  was  not  reasonably  safe,  or  that  it  was  not  con- 
structed with  the  usual  care  and  skill.  An  employer  is  not  required  to  change 
his  machinery  in  order  to  apply  or  adopt  any  new  invention.  Whart.  Neg.  318. 
The  fact  that  a  few  of  the  railroads  of  the  country  have  adopted  the  new 
device,  or  that  the  defendant  has  used  it  on  a  part  of  its  road,  is  not  enough  to 
«stablish  its  utility,  and  establish  negligence  in  every  other  road  that  adheres 
to  the  old  system.  The  old  system  of  constructing  switches  must  be  condemned; 
It  must  appear  that  unblocked  switches  are  unfit  for  the  purpose  for  which 
they  are  constructed.  It  Is  not  enough  to  prove  that  in  the  opinion  of  witnesses 
hlocked  switches  are  safer  for  the  employee,  as  the  law  does  not  require  the 
lawyer  to  furnish  absolutely  safe  machinery,  or  the  most  approved  pattern;  he 
is  only  required  to  furnish  that  which  is  shown  to  be  reasonably  safe  and 
proper  for  the  fpnrpose  for  which  it  is  constructed."  Opinion  by  Craig,  J.; 
MuLKEY,  C.  J.,  Shops  and  AfAORUDER,  JJ.,  dissenting. 

In  WMw  V.  Piper,  88  Hun,  853,  the  plaintiff  was  at  work  at  a  cireular  saw 
which  was  out  of  set.    He  had  complained  of  it  to  his  master's  foreman,  who 
told  him  he  could  not  then  attend  to  it,  but  would  do  so  at  noon,  and  instructed 
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him  lo  go  on  and  ase  it.  He  did  so,  and  was  injared  bj  reason  of  thai  defeoL 
HM,  that  a  nonsuit  was  proper.  Barnard,  P.  J.,  and  Pratt,  J.,  eonenmd; 
Dtkmak,  J.,  dissented. 

See  J2M  Tmin.,  etc,  B.  Co.  ▼.  Ih^j/IM,  t2  Lea,  68;  &  c»  47  Am.  Bep.  tit; 
€hakrU  r.  LauMiU,  €t9.,  R  Ob^,  11  Lea»  872;  &  c.,  48  Am.  Bsp^  888. 


NiOHOis  Y.  MagLbajt. 

(I01N.T.  a».) 

Q|bs  and  €(/te&r  —  oeHon  <^fainat  Mmdffrfor  Mlspy 

Hie  plaintiff,  a  police  commissioner  in  the  city  of  New  Tork,  appointed  for  a 
term  of  six  years,  was  daring  the  term  unlawf ullj  removed  by  the  mayor, 
and  the  defendant  was  appointed  in  his  place.  The  plaintiff  was  subse- 
quently reinstated  by  legal  proceedings.  HM,  that  he  was  entitled  to  re- 
cover  from  the  defendant  the  salary  paid  to  him.  * 


ACTION  for  salary  of  office.    The  opinion  sbiteB  the  oaae^    The 
plaintiff  had  judgment  below. 

Samuel  Hand,  for  appellant. 
John  D.  Townsendf  for  respondent. 

Akdbews,  J.  The  facts  upon  which  this  oontrovenfy  depends, 
are  few  and  substantially  undisputed.  The  plaintiff  was  duly  ap- 
pointed police  commissioner  of  the  city  of  New  York,  for  a  term 
of  six  years  from  May  1, 1876,  and  duly  qualified  and  entered  upon 
and  discharged  the  duties  of  the  office  until  April  18,  1879.  On 
that  day  the  mayor  of  the  city  appointed  the  defendant  MacLean 
police  commissioner  for  the  unexpired  term  of  the  plaintiff  Nichols, 
the  certificate  of  appointment  reciting  that  the  appointment  was 
made  by  the  mayor  in  pursuance  of  chapter  300  of  the  Laws  of  1874, 
in  place  of  Sidney  P.  Nichols,  removed.  Prior  to  the  appointment  of 
the  defendant  MacLean,  the  mayor  had  preferred  charges  against 
Nichols  of  official  delinquency,  upon  which  such  proceedings  were 
had  that  on  the  5th  day  of  April,  1879,  the  mayor  made  a  certificate 
in  writing  removing  the  plaintiff  from  his  office  of  police  commis- 
sioner, which  certificate  with  the  reasons  therefor  he  transmitted  to 

*  OarUra:  Sluhr  ▼.  Owrran  (15  Vxoom,  181),  48  Am.  Bep.  86a 
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the  gOTemor,  who  on  the  .17th  day  of  April,  1879,  approved  in  writ- 
ing of  such  removal.     The  plaintiff  in  June,  1879,  applied  for  a 
writ  of  c$rtiarari,  to  review  the  proceedings  removing  him,  which 
waB  iflsued  Angast  12,  1879,  addressed  to  the  mayor  who  made  re* 
turn  thereto,  and  on  February  11,1880,  judgment  was  rendered  in 
the  proceeding  declaring  the  proceedings  of  the  mayor  for  the  re- 
moval of  Nichols  and  his  judgment  of  removal  '^  be  and  are  hereby 
reversed,  and  in  all  things  held  for  naught"    The  judgment,  aff 
appears  from  the  opinion  delivered  by  the  court,  proceeded  upon 
the  ground  that  no  evidence  was  given  before  the  mayor  to  sustain 
the  charges  made  against  Nichols,  and  that  he  was  denied  the  right 
to  be  heard  by  counseL    The  defendant,  MacLean,  on  the  18th  day 
of  April,  1879,  on  presenting  his  certificate  of  appointment,  was 
recognized  by  the  board  of  police  commissioners  as  commissioner  in 
place  of  Nichols,  and  thereupon  assumed  the  duties  of  the  ofSce  and 
continued  to  act  as  commissioner  until  February  7,  1880,  on  which 
day  the  decision  of  the  court  in  the  certiorari  proceeding  having- 
been  called  to  the  attention  of  the  board,  Nichols  was  officially  rec- 
ognized as  commissioner,  and  on  that  day  resumed,  and  thereafter 
continued  fco  discharge  the  duties  of  the  office.    During  the  period 
between  the  17th  of  April,  1879,  and  the  7th  of  April,  1880,  the 
defendant  drew  and  received  from  the  city  of  New  York,  $4,700, 
the  salary  for  that  time  of  the  office  of  police  commissioner.     It  is 
found  that  the  plaintiff  during  the  time  he  was  excluded  from 
office  was  ready  and  willing  to  perform  the  duties  thereof,  and  it 
was  proved  that  the  plaintiff  on  the  18t.h  day  of  April,  1879,  upon 
presentation  by  the  defendant  of  his  certificate  of  appointment,  pro- 
tested to  the  defendant  that  his  I'emoval  was  unauthorized  and  that 
there  was  no  vacancy  to  be  filled  by  the  mayor.     This  action  is 
brought  to  recover  the  salary  received  by  the  defendant  during  the 
time  he  served  as  police  commissioner  under  the  appointment  of 
the  mayor,  and. the  sole  question  is  whether,  upon  the  facts  found, 
the  action  lies. 

It  is  convenient  to  consider  in  the  outset  what  right  the  plaintiff 
acquired  by  virtue  of  his  appointment  as  police  commissioner  in 
May,  1876.  The  term  and  salary  of  the  office  were  fixed  by  stat- 
ute. The  plaintiff  was  entitled  by  virtue  of  his  appointment  to  a 
term  of  six  years,  and  to  an  annual  salary  of  t6,000,  subject  how- 
ever to  removal  from  office  by  the  mayor  for  cause,  after  an  oppor- 
tunity to  be  heard.     Laws  1873,  ch.  336,  g  25.  The  plaintiff  could 
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not  be  depriTod  of  his  oflBoe  or  his  salary,  except  under  authority 
of  law.  His  right  to  the  possession  and  emoluments  of  the  office, 
unless  forfeited  by  his  misconduct  or  his  office  was  Toluntarilj 
abandoned  or  taken  away  by  law,  was  ''  as  perfect  a  right  as  the 
title  of  any  individual  to  his  property,  real  or  personaL'^  Sanford, 
J.,  Cornier  ▼.  Oity^  2  Sandf.  370.  It  is  true  that  in  this  country 
offices  are  not  hereditaments,  nor  are  they  held  by  grant.  The 
right  to  hold  an  office  and  to  receive  the  emoluments  belonging  to 
it  does  not  grow  out  of  any  contract  with  the  State,  nor  is  an  office 
property  in  the  same  sense  that  cattle  or  land  are  the  property  of 
the  owner.  It  is  therefore  the  settled  doctrine  that  an  officer  ac- 
quires no  vested  right  to  have  an  office  continued  during  the  time 
for  which  he  was  elected  or  appointed,  nor  to  have  the  compensa- 
tion remain  unchanged.  The  legislature  may  abolish  an  office  dur- 
ing the  term  of  an  incumbent,  or  diminish  the  salary,  or  change 
the  mode  of  compensation,  subject  only  to  constitutional  restric- 
tions. Conner  v.  Mayor ,  etc.,  5  N.  Y.  285.  But  within  these 
acknowledged  limits,  the  right  to  an  office  carries  with  it  the  right 
to  the  emoluments  of  the  office.  An  office  has  a  pecuniary  value, 
although  primarily  it  is  an  agency  for  public  purposes.  The  doc- 
trine that  the  right  to  the  emoluments  of  an  office  follows  the 
true  title,  has  been  repeatedly  declared  in  this  State.  Allrv, 
J.,  People  V.  Tiefnan,  30  Barb,  193;  Dolan  v.  Mayor,  68  N.  Y. 
274;  8.  c,  23  Am.  Rep.  168;  McVeany  v.  Mayor,  80  N.  Y.  185; 
6.  c.y  36  Am.  Rep.  600.  And  these  decisions  are  enforced  by  the 
cases  which  hold  that  in  an  action  by  an  officer  to  recover  fees,  his 
title  may  be  put  in  issue,  and  that  an  action  therefor  cannot  be 
maintained  by  an  officer  de  facto  only.  Bronson,  J.,  1  Denio,  579, 
and  cases  cited;  People  v.  County  of  Bedford,  7  S.  &  R  392.  The 
plaintiff  therefore  by  his  appointment  acquired  a  right  to  hold 
the  office  of  police  commissioner  for  six  years,  and  to  receive  the 
salary,  subject  to  removal  upon  a  hearing,  for  cause,  which  right, 
although  not  technically  property,  was  valuable  and  is  under  the 
protection  of  the  law.  Prom  a  very  early  period  of  the  law,  the  in- 
vasion of  a  riglit  to  hold  and  exercise  the  duties  of  a  public  office 
has  been  recognized  as  a  legal  wrong  for  which  the  law  affords  a 
remedy.  The  writ  of  quo  warraiUo  was  an  ancient  writ  to  try  the 
right  of  one  holding  a  public  office  (2  Bl.  Com.  263),  and  in  Eng« 
]and  from  an  early  day,  an  action  for  money  had  and  received 
would  lie  in  behalf  of  one  entitled  to  an  office,  to  recover  the  accus- 
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tomed  fees  of  the  office  received  by  an  intruder.  Howard  r.  Wood, 
2  Ley.  245;  Oreene  t.  Hetaitt,  Peake  N.  P.  843;  Boyter  y.  Dods- 
roorth,  6  T.  R.  681;  1  Selw.  N.  P.  81.  That  the  action  of  the 
mayor  in  removing  the  plaintiff  wag  wrongful  was  adjudicated  in 
the  certiorari  proceedings,  and  from  the  judgment  therein  no  ap- 
peal was  taken.  This  court  also  decided  in  People  y.  Nichott,  79 
N.  Y.  582,  which  was  a  proceeding  for  prohibition,  that  a  certio- 
rari was  a  proper  remedy  to  review  the  action  of  the  mayor.  The 
effect  of  the  judgment  in  the  certiorari  was  to  annul  the  mayor's 
proceedings,  and  was  followed  by  a  reinstatement  of  the  plaintiff 
in  the  office  from  which  he  had  been  unlawfully  removed.  Whether 
the  judgment  ipso  facto  worked  a  reinstatement  of  the  plaintiff,  we 
need  not  consider.  The  defendant  voluntarily  surrendered  the 
office  to  the  plaintiff,  or  at  least  he  acquiesced  in  his  resuming 
possession.  The  record  in  the  certiorari  proceeding  was  admitted 
in  evidence  on  the  trial  in  this  case  against  the  objection  of  the  de- 
fendant and  it  is  claimed  that  the  ruling  is  erroneous  for  the  reason 
that  the  defendant  was  not  a  party  to  the  proceedings  and  that  as 
to  him  the  judgment  therein  did  not  esta'blish  that  the  removal 
was  wrongfuL  The  general  rule  that  the  estoppel  of  a  judgment 
extends  only  to  parties  and  privies  is  well  settled.  It  is  not  always 
easy  to  determine  who  are  privies  within  the  rule.  The  certiorari^ 
as  this  court  held,  was  a  proper  proceeding.  The  mayor  under  the 
statute  was  vested  with  the  power  of  removal  to  be  exercised  in  a 
particular  manner  and  under  certain  limitations  affecting  the  right 
of  the  person  whose  removal  was  contemplated.  These  limitations 
were  not  observed,  and  the  removal  was  therefore  held  to  be  unau- 
thorized. The  defendant  held  the  office  under  an  appointment  by 
the  mayor  which  on  its  face  declared  that  he  was  appointed  to  fill 
a  vacancy  caused  by  the  removal  of  Nichols.  The  defendant  de- 
rived his  title  from  the  mayor,  and  the  mayor,  as  was  adjudged  in 
the  certiorari  proceedings,  had  at  the  time  no  power  to  m^e  an 
appointment,  because  there  was  no  vacancy.  It  has  been  held  that 
where  the  title  to  a  corporate  office  has  been  determined  in  a  liti- 
gation between  conflicting  claimants  in  a  proceeding  by  quo  war- 
ranto, the  adjudication  is  competent  evidence  against  the  corpora- 
tion in  an  action  for  salary,  or  to  compel  the  corporation  to  certify 
an  election,  and  also  that  where  the  title  to  office  of  a  person  exer- 
cising the  power  of  appointment  has  been  adjudged  against  him, 
the  judgment  is  admissible  against  his  appointee  on  the  ground 
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that  his  title  must  abide  by  that  of  the  person  from  whom  he  de- 
rives title.  McVeany  v.  Mayor,  supra  ;  Rex  v.  Hebden,  And.  388; 
Mex  Y.  Grimes,  5  Burr.  2598;  Lord  Kbkyok,  in  Rex  v.  Mayor  of 
York,  5  T.  R  66.  These  cases,  although  not  precisely  in  point,  are 
analogous  to  the  one  before  us.  The  defendant  derives  title  under 
an  appointment  by  the  mayor;  it  has  been  adjudged  in  a  proper 
proceeding  against  the  mayor  that  he  had  no  authority  to  make 
the  appointment  and  that  the  plaintiff  was  improperly  removed; 
the  proceeding  had.  some  of  the  characteristics  of  a  proceeding  in 
rem;  it  was  an  investigation  made  under  competent  authority,  in 
the  name  of  the  people,  concerning  matters  of  public  as  well  as 
private  interest,  and  to  ascertain  the  status  of  the  plaintiff.  We 
think  the  record  was  competent  evidence  against  the  defendant 
Whether  it  was  conclusive  in  the  absence  of  collusion  or  fraud  need 
not  be  determined,  as  no  affirmative  evidence  was  offered  by  the 
defendant  in  support  of  his  title  outside  of  the  formal  papers.  It 
is  farther  insisted  that  in  this  State,  the  title  to  an  office  cannot 
be  tried  in  an  action  against  an  intruder  for  the  salary,  and  that  it 
€an  be  determined  only  in  a  proceeding  \>j,quo  warranto  or  since 
the  Code  by  a  direct  action  in  the  nature  of  quo  warranto  insti- 
tuted by  the  attorney-general.  The  remedy  by  information  in  the 
nature  of  a  quo  warranto^  under  the  Revised  Statutes,  authorized  a 
judgment  not  only  upon  the  right  of  the  defendant^  but  also  upon 
the  right  of  the  party  averred  to  be  entitled  (2  Rev.  StaL  682,  §  31), 
and  in  case  the  right  of  the  claimant  was  established  by  the  judg- 
ment he  was  authorized  upon  filing  a  suggestion  to  recover  the 
damages  sustained  by  reason  of  the  usurpation  of  the  defendant 
(§  34).  The  courts  held  that  they  would  not,  at  the  instance  of  a 
person  out  of  possession  of  an  office,  try  the  title  to  the  office  by 
mandamus  or  other  proceeding,  but  would  leave  him  to  his  remedy 
by  information,  and  it  has  been  said  in  several  cases  that  the  title 
could  only  be  tried  in  that  proceeding.  People  v.  Stevens.  5  Hill, 
616;  Peoph  v.  Vcdl,  20  Wend.  12;  People  v.  Ferris,  76  N.  Y.  326; 
People  V.  Lane,  55  N.  Y.  217.  The  cases  proceed  upon  an  intelli- 
gible principle.  It  would  be  productive  of  great  inconvenience  if 
a  person  out  of  possession  should  be  permitted  before  ousting  the 
person  m  possession  and  establishing  his  own  title  by  a  direct  pro- 
ceeding, to  maintain  an  action  against  the  intruder  for  the  salary  the 
result  of  which  would  neith^er  put  the  intruder  out  of,  nor  the  plain- 
tiff into  the  office,  and  to  have  the  title  to  an  office  decided  m  a 
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collHterai  proceeding  in  which  the  people  were  not  repre8ente.d* 
But  in  this  case  the  de  jure  officer  has  been  restored  to  the  posses- 
sion from  which  he  was  wrongfully  ejected.  It  has  been  judicially 
determined  in  a  proceeding  in  behalf  of  the  people  that  his  right 
to  the  office  was  never  legally  interrupted.  The  defendant  was  qot 
in  possession  when  the  action  was  commenced,  and  an  action  under 
the  Oode  to  eject  him  from  the  office  could  not  be  maintained. 
Where  the  further  prosecution  of  the  proceeding  by  quo  warratUo 
is  necessary  to  accomplish  a  purpose  beyond  the  ouster  of  the  de- 
fendant, the  proceeding  does  not  necessarily  abate  by  the  voluntaiy 
surrender  of  the  office  by  the  defendant  after  the  proceeding  is  in« 
^tituted.  Queen  y.  BUzard,  L.  B.,  2  Q.  B.  55.  It  is  howeyer  the 
general  rule  that  quo  warranto  will  not  lie  where  the  office  is  va- 
cant. JZ0»  V.  Whiiwelly  5  T.  R.  85.  But  it  ifs  insisted  that  con* 
ceding  the  unlawful  expulsion,  and  the  intrusion  by  the  defendant, 
it  is  not  res  adjudicaia  in  this  State  that  an  action  can  be  main- 
tained by  the  party  dispossessed,  against  the  intruder,  to  recover 
the  emoluments  of  the  office  received  by  him.  In  the  case  of  Dolan 
V.  MayoTy  etc.,  supra,  it  was  assumed  that  such  an  action  could  be 
maintained,  and  authorities  were  cited  to  maintain  the  proposition. 
The  determination  of  this  question  was  not  perhaps  essential  to 
sustain  the  judgment  in  that  case.  But  we  think  the  doctrine  is 
founded  m  reason  and  authority.  The  plaintiff  being  the  officer 
de  jure,  was  entitled  to  earn  the  salary.  It  is  true  that  he  did  not 
render  the  service  for  which  the  salary  is  the  compensation.  But 
he  was  ready  and  willing  to  render  it,  and  was  prevented  by  the 
conjoint  acts  of  the  mayor  and  the  defendant.  Tho  case  of  Me- 
Veany  v.  Mayor,  supra^  shows  that  the  right  to  the  salary  of  an 
office  is  not  necessarily  dependent  upon  the  actual  rendition  of  ser- 
vice by  the  claimant.  In  that  case  the  plaintiff  was  allowed  to  re- 
cover from  the  city  salary  from  the  time  judgment  of  ouster 
against  the  incumbent  was  pronounced,  although  the  plaintiff  ren- 
dered no  personal  service  and  the  salary  had  been  paid  to  the  in- 
truder. In  the  Dolan  case,  supra,  the  claimant  recovered  the 
salary  unpaid  during  the  time.  Keating  discharged  the  duties  of  the 
office.  'Die  provisions  of  the  Revised  Statutes  to  whiqh  reference 
Ijas  been  made,  allowing  the  recovery  of  damages  by  the  officer  de 
jure  a^cainst  an  intruder,  proceed  upon  the  assumption  that  the 
former  may  recover  of  the  latter  what  he  has  lost,  by  the  usupa. 
tion.     The  revisers  in  their  note  upon  this  subject  (5  E^m.  Stat 
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774),  say  that  it  was  intended  to  enlarge  the  scope  of  the  remedj 
by  information,  so  as  ''  to  provide  for  the  recovery  of  the  fees  by 
the  defendant/'  The  ezclnsion  of  a  <fe  jure  officer  from  his  office 
is  a  legal  wrong  committed  by  the  intruder.  In  a  legal  view  it  is 
immaterial  that  the  defendant  may  have  acted  in  good  faith,  or  that 
he  supposed  he  had  the  better  title.  A  good  motiye  is  not  an  ade- 
quate answer  to  a  claim  for  indemnity  for  a  violated  right.  There 
is  a  great  preponderance  of  authority  in  support  of  the  doctrine 
that  the  de  jure  officer  can  recover  against  an  intruder  the  dama- 
ges resulting  from  the  intrusion,  and  that  as  a  general  rule  the 
salary  annexed  to  the  office  and  received  by  the  defendant  measures 
the  loss.  Dolan  v.  Mayor ^  eie,,  supra;  Lawlar  v.  AUon,  L.  R.,  & 
Ir.  160;  Olasceek  v.  Lyons,  20.  Ind.  1;  Douglass  v.  Siaie,  31  Ind. 
429;  People  v.  Miller,  24  Mich.  458;  Dorsey.  v.  Smith,  28  Oal.  21; 
Segan  v.  Crenshaw,  10  La.  Ann.  239;  U,  8.  v.  Addison,  6  Wall 
291.  But  as  a  final  point  the  defendant  invokes  for  his  protection 
the  doctrine  which  protects  rights  acquired  on  the  faith  of  a  judg- 
ment, notwithstanding  its  subsequent  reversal.  We  think  the  doc- 
trine is  inapplicable  to  the  case.  The  appointment  of  the  mayor 
and  the  defendant's  assumption  of  office  thereunder,  made  him  an 
officer  de  facto  merely.  **  An  officer  de  facto,'^  says  Ohancellor 
Walworth,  '^  is  one  who  comes  into  a  legal  and  constitutional 
office,  by  color  of  a  legal  appointment  or  election  to  that  office." 
People  V.  White,  24  Wend.  618,  639.  The  proceeding  of  the  mayor 
in  removing  Nichols,  was  so  far  judicial  as  to  authorize  it  to  be  re- 
viewed on  certiorari.  It  was  not  a  proceeding  in  a  court  of  justice 
under  the  forms  and  solemnities  of  judicial  proceedings  in  courts, 
to  establish  the  rights  of  litigants.  The  defendant  did  not  acquire 
his  title  to  the  office  under  the  so-called  judgment  rendered  by  the 
mayor,  but  under  a  separate  and  distinct  proceeding  subsequent 
thereto,  by  which  the  defendant  became  invested  with  the  charac- 
ter of  an  officer  de  facto*  It  is  abundantly  settled  by  authority 
that  an  officer  de  facto  can  as  a  general  rule  assert  no  right  of  prop* 
erty,  and  that  his  acts  are  void  as  to  himself,  unless  he  is  also  an 
ofRcer  de  jure.  Oreene  v.  Burke,  23  Wend.  490;  People  v.  JVos- 
frand,  46  N.  Y.  376;  Bronson,  J.,  in  People  v.  Hopson,  supra. 
In  Oro.  Eliz.  699,  the  doctrine  is  tersely  stated:  ''The  act  of  an 
officer  de  facto,  when  it  is  for  his  own  benefit,  is  void;  because  h^ 
shall  not  take  advantage  of  his  own  want  of  title,  which  he  musk 
be  conusant  of ;  but  where  it  is  for  the  benefit  of  strangers,  or  the 
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pnblie,  who  are  presnmed  to  be  ignorant  of  such  defect  of  title,  it 
is  good.'*  I  have  been  nnable,  after  a  diligent  examination,  toiind 
any  case  which  sustains  the  claim  that  an  illegal  exercise  of  the 
power  of  appointment  to  office,  by  an  executiTc  officer,  to  fill  an 
assumed  vacancy,  confers  additional  protection  upon  the  appointee, 
because  coupled  with  the  fact  of  a  prior  summary  removal  of  the 
rightful  incumbent  by  the  same  officer,  in  the  exercise  of  a  qtMsi 
judicial  discretion.  In  the  Dolan  case,  supra,  the  appointment  of 
Keating  was  made  under  an  ambiguous  statute,  under  a  claim  of 
right,  and  was  regular  in  form,  but  the  court  were  of  opinion  that 
this  would  not  protect  him  against  a  suit  by  the  officer  de  jure  to 
recover  the  salary  received  by  hiuL  We  think  there  is  no  solid  dis* 
tinction  between  the  cases.  The  defendant  took  the  risk  of  the 
validity  of  his  title,  and  the  loss  should  fall  upon  him  rather  than 
upon  the  plaintiff. 

Upon  the  whole  case  we  are  of  opinion  that  the  judgment  should 
be  affirmed. 

Judgment  affirmetL 

AH  oanoor,  aizoept  Bajallo  and  Tdiuiwu,  JJ.,  not  voting. 
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am  N.  T.  »i.) 

JbeetOor  and  admirMrator  —  aceeptanee  ofdritft^^ptreomai  ttabUUf. 

A  draft  was  drawn  on  "  A.  S.  executor/*  for  a  certain  mun  at  a  specified  date, 
with  interest,  and  containing  the  direction  to  "  charge  the  amount  against  me 
and  of  mj  mother's  estate."  The  defendant  accepted,  simplj  adding  the 
word  "  executor  "  to  his  signature.     EMd,  that  he  was  liable  indiyiduallj. 

ACTION  on  a  draft.     The  opinion  states  the  case.     The  defend- 
ant had  judgment  below. 

Wm.  W.  Jenka,  for  appellant. 
Joseph  B.  BeSUy,  for  respondent. 

BuGBR,  0.  J.  The  plaintiff  claimed  to  reoover  as  the  holder  of 
a  draft,  drawn  upon  and  accepted  by  the  defendant,  reading  as  f ol< 
lows: 

Vol.  LIV  —  ^3 
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"New  Tobk,  libruary  26,  1S77. 
''Mr.  Adam  Simon,  execator,  will  please  pay  to  Johannes 
Schmittler  or  his  order,  on  the  first  day  of  July,  which  will  be  in 
the  year  1879,  the  sum  of  tOOO,  with  seven  per  oent  interest,  to  be 
paid  besides  this  amount  yearly,  July  month,  and  charge  the  amount 
against  me  and  of  my  mother's  estate. 

'^  William  J.  Schabsh." 
Written  upon  the  face: '' Accept,  Adam  Simon,  executor,"  and 
indorsed,  ''  Pay  to  the  order  of  Mary  Schmittler,  the  amount  of 

note.  JOHAKliTSS  SCHMITTLBB." 

TTpon  the  trial,  after  proving  the  execution  of  the  draft,  its  ac« 
ceptance  and  transfer,  and  offering  to  prove  the  payment  of  a  con- 
sideration by  the  plaintiff  to  the  payee,  which  was  objected  to  by 
defendant,  and  excluded  by  the  court,  the  plaintiff  rested.  The  de- 
fendant thereupon  moved  to  nonsuit  upon  the  ground  that  the  ob- 
ligation was  not  binding  upon  the  defendant  personally,  but  he  was 
liable  thereon,  if  at  all,  in  his  representative  character  alone,  and 
that  it  was  payable  out  of  a  specific  fund,  and  a  recovery  theieon 
could  not  be  had  without  proving  the  existence  and  extent  of  such 
fund.  The  court  thereupon  nonsuited  the  plaintiff,  to  which  de- 
cision she  excepted.  The  (General  Term  having  afiSrmed  the  deter- 
mination of  the  trial  court,  the  plaintiff  took  this  appeal. 

We  think  the  court  below  erred  as  to  both  of  the  grounds  upon 
which  their  judgment  proceeded.  That  the  defendant  was  liable 
upon  the  draft,  if  liable  at  all,  in  his  individual  capacity  alone, 
seems  under  the  authorities  to  admit  of  no  doubt. 

Neither  executors  nor  administrators  have  power  to  bind  the  es- 
tate represented  by  them  through  an  executory  contract,  having  for 
its  object  the  creation  of  a  new  liability,  not  founded  upon  the 
contract  or  obligation  of  the  testator  or  intestate.  They  take  the 
personal  property  as  owners  and  have  no  principal  behind  them  for 
whom  they  can  contract.  The  title  vests  in  them  for  the  purposes 
of  administration,  and  they  must  account  as  owners  to  the  persons 
ultimately  entitled  to  distribution.  In  actions  upon  contracts  made 
by  them,  however  they  may  describe  themselves  therein,  they  are 
personally  liable,  and  in  actions  thereon  the  judgment  must  be  de 
bonta  prqpnis.  Not  so  however  upon  contracts  made  by  their  tes- 
tator or  intestate;  in  such  case  the  judgment  is  always  de  ioni$  <e». 
Moris.  GUM  v.  fftOchinson's  Adm.,  24  Wend.  184;  Hrrin  v.  Jfy- 
rtck,  41  N.  Y.  816;  Austin  v.  Monroe,  47  N.  Y.  360,  866. 
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The  action  here  is  ezolusiyely  upon  the  undertaking  of  the  de- 
fendant, importing  a  promise  to  pay  the  sum  of  $900  on  the  Ist 
day  of  July,  1879,  to  the  payee  of  the  draft  or  his  order  for  a  con- 
dderation  receiTed  by  the  promisor.  No  facts  are  alleged  or  proved, 
showing  any  liability  on  the  part  of  the  defendani's  testator  to  the 
drawee  pf  the  draft,  or  any  legal  demand  existing  in  his  faror, 
against  the  estate  represented  by  the  defendant 

It  follows  that  the  obligation  must  be  held  to  be  the  indiyidual 
contract  of  the  defendant,  and  enforceable  as  such  by  a  judgment 
against  him,  and  execution  to  be  levied  de  bonis  prcpriis,  or  it  is 
nudum  pactum  creating  no  liability  whatever. 

The  cases  are  very  numerous  to  the  effect  that  the  addition  of  an 
official  character,  to  the  signatures  of  executors  and  administrators, 
in  executing  written  contracts  and  obligations  has  no  significance, 
and  operates  merely  to  identify  the  person  and  not  to  limit  or  qual- 
ify the  liability.  Thus  it  was  held  in  Pinnsy  v.  Adnis.  of  Johnson, 
8  Wend.  500,  that  a  bond  given  by  administrators  in  their  lepre- 
aentative  capacity  to  a  creditor  for  a  debt  of  their  intestate  was  the 
individual  obligation  of  the  administrators  and  enforceable  against 
them  ds  bonis  propriis  only;  that  the  description  of  the  obligors  in 
the  bond  as  administrators,  and  their  promise  in  that  character,  was 
surplusage,  and  they  were  chargeable  upon  such  a  bond  only  m 
their  personal  capacity.  See  also  Gould  v.  Ray,  13  Wend.  633. 
Parsons  on  Bills  and  Notes,  voL  1,  page  161,  lays  down  the  rule 
thai  '*  an  administrator  or  executor  can  only  bind  himself  by  his 
•contracts;  he  cannot  bind  the  assets  of  the  deceased.  Therefore  if 
he  make,  indorse  or  accept  negotiable  paper,  he  will  be  held  per- 
aonally  liable,  even  if  he  adds  to  his  own  name  the  name  of  his 
office;  signing  a  note  for  example,  ^  A.,  as  executor  of  B.,'  for  this 
will  be  deemed  only  a  part  of  his  description  or  will  be  rejected  as 
surplusage."  To  similar  effect  are'  PumpeUy  v.  Phelps,  40  N.  Y. 
M;  Taft  Y.  Brewster,  9  Johns.  334;  Forster  v.  FuU»r,  6  Mass.  58; 
Hills  V.  Banister,  8  Cow.  31;  Thatcher  v.  Dismore,  5  Mass.  299; 
Oomthwaite  v.  First  Nat.  Bank,  57  Ind.  268. 

Being  of  the  opinion  therefore  that  the  defendant  is  liable  upon 
the  draft  in  question  in  his  individual  capacity  alone,  the  question 
Btill  remains  as  to  the  extent  of  such  liability.  He  was  undoubt- 
^ly  competent  to  enter  into  a  personal  contract  in  reference  to  the 
funds  in  his  possession,  and  in  such  case  would  be  bound  to  per- 
form according  to  the  tenor  and  legal  effect  of  the  obligation 
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gamed  by  him^  and  entitled  to  be  allowed  the  amount  paid  upon  an 
accounting  as  executor.  Such  instruments  are  subject  to  the  rules 
of  construction  applicable  to  other  contracts,  and  must  be  inter- 
preted upon  consideration  of  the  language  used  by  the  parties^  with 
a  view  of  arriving  at  their  intention  in  executing  them.  The  coart 
below  held  that  the  draft  in  question  was  payable  only  from  a  par- 
tlcular  fund,  and  was  therefore  non-negotiable,  and  enforceable 
only  to  the  extent  of  the  fund  referred  to. 

Considering  the  question,  as  we  are  compelled  to  do,  from  the 
language  of  the  instrument  alone,  we  are  unable  to  agree  to  the 
interpretation  thus  put  upon  it.  It  is  not  claimed  that  there  is  any 
distinction  between  the  instrument  in  question  and  an  ordinary  biU 
of  exchange  except  that  made  by  the  clause  referring  to  the  mother's 
estate.  Unless  that  clause  depriyes  the  paper  of  its  commercial 
character,  the  rights  and  liabilities  of  the  parties  thereto  must  be 
governed  by  the  rules  pertaining  to  negotiable  securities,  which 
would  render  the  defendant  liable  for  the  amount  named  in  the 
draft,  upon  the  theory  that  his  acceptance  was  an  admission  by  him 
of  assets  applicable  to  its  payment. 

The  distinction  between  a  fund  from  which  a  draft  or  order  is 
directed  to  be  paid,  and  one  referred  to  as  the  means  of  reimburs- 
ment  to  its  drawee,  is  a  material  one  and  cannot  be  disregarded  in 
the  construction  of  such  instruments.  Thus  it  is  said:  ''  When  a 
reference  is  made  to  a  speoial  fund  merely  as  a  direction  to  the 
drawee  how  to  reimburse  himself,  and  the  payment  is  not  made  to 
depend  upon  the  adequacy  of  the  fund,  it  will  not  vitiate  the  bilL*' 
Edw.  on  Bills  and  Notes,  g  158.  See  also  Pars.  Merc.  Law,  87; 
Ohitty  on  Bills,  158.  DwiOHT,  Oom.,  in  Hunger  y.  Shannon,  61 
N*.  7.  255,  says:  '^  A  bill  is  an  order  drawn  by  one  person  on 
another  to  pay  a  third  a  certain  sum  of  money  absolutely  and  at  all 
events.  Under  this  definition  the  order  cannot  be  paid  out  of  a 
particular  fund,  but  must  bo  drawn  on  the  general  credit  of  the 
drawer,  though  it  is  no  objection,  when  so  drawn,  that  a  particular 
fund  is  specified  from  which  the  drawee  may  reimburse  himself.'^ 
Judge  Bapallo,  in  Brill  v.  TuUle,  81  N.  T.  457;  8.  o.,  87  Am.  Bep. 
515,  says :  '^  If  a  draft  be  drawn  generally  upon  the  drawee,  to  be  paid 
by  him  in  the  first  instance,  on  the  credit  of  the  drawer  and  without 
regard  to  the  source  from  which  the  money  used  for  its  payment  is 
obtained,  the  designation  by  the  drawer  of  a  particular  fund,  out  of 
which  the  drawee  is  to  subsequently  reimburse  himself  for  such  pay- 
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ment,  or  a  particular  account  to  which  it  is  to  be  charged,  will  not 
convert  the  draft  into  an  assignment  of  the  fund,  and  the  pajee  of  the 
draft  can  have  no  action  thereon  against  the  drawee  unless  he  duly 
accepts."  In  that  case  the  drawee  refused  to  accept  and  the  action 
was  sought  to  be  maintained  upon  the  theory  of  an  equitable  assign- 
ment. It  was  held  under  the  peculiar  circumstances  of  the  case,  and 
the  form  of  the  instrument,  that  it  did  transfer  the  fund. 

It  is  thus  seen  that  the  mere  mention  of  a  fund  in  a  draft  does 
not  necessarily  deprive  it  of  the  character  of  commercial  paper, 
but  it  must  further  appear,  in  order  to  have  that  effect, that  it  con- 
tains either  an  express  or  implied  direction  to  pay  it  therefrom,  and 
not  otherwise. 

The  question  therefore  to  be  determined  here  is,  whether  the 
fund  in  question  is  referred  to  as  the  measure  of  liability  or  the 
means  of  reimbursement.  While  the  point  is  not  free  from  doubt, 
we  think  a  reasonable  construction  of  the  draft  favors  the  conclu- 
sion that  it  is  mentioned  only  as  the  source  of  reimbursement.  No 
express  language  in  it  can  be  pointed  out  as  requiring  its  payment 
from  the  fund  mentioned,  and  none  from  which  that  requirement 
can  be  implied,  except  such  as  exists  in  all  drafts  where  a  fund  is 
referred  to.  Its  language  is  to  ''<}harge  the  amount  against  me  and 
of  my  mother's  estate''  and  contams  no  provision  for  delay  until 
the  amount  is  realized  from  the  estate,  or  for  payment  pro  tanto  in 
case  the  estate  should  prove  insufficient  to  pay  the  whole  amount. 
There  is  no  language  importing  a  transfer  of  the  fund  to  the  payee, 
and  nothing  from  which  such  an  intention  can  be  inferred.  The 
draft  contains  an  absolute  direction  to  pay  a  fixed  sum,  at  a  speci- 
fied date,  with  interest  It  imports  a  present  indebtedness  of  a 
sum  named,  from  the  drawee  to  the  payee,  and  an  absolute  direc- 
tion to  pay  that  sum  at  a  fixed  date,  subject  to  no  contingency  eithier 
as  to  the  time  or  amount.  In  express  language  he  directs  the 
amount  when  paid  to  be  charged  against  him  individually,  and 
adds  the  words,  plainly  implj'ing,  as  we  think,  that  the  fund  for  the 
acceptor's  reimbursement  would  be  found  in  an  amount  eventually, 
or  immediately  payable  to  the  drawer  from  his  mother's  estate. 

We  think  also  that  the  insertion  of  words  expressly  making 
the  paper  negotiable  was  quite  significant  and  indicated  an  inten- 
tion on  the  part  of  all  parties,  that  it  should  be  transferable,  and 
partake  of  the  character  of  commercial  paper.  Any  contingency 
inferable  from  the  language  of  the  draft,  making  the  amount  pay- 
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able  thereon  indefinite  and  uncertain,  would  tend  largely  to  depre- 
ciate its  yalne  for  such  purpoee,  and  defeat  the  intention  with  which 
it  was  apparently  made. 

If  the  language  of  the  paper  could  be  considered  at  all  ambiguous, 
it  was  the  duty  of  the  defendant  to  limit  his  liability  by  apt  words 
of  acceptance  when  it  was  presented  to  him,  but  as  it  is,  he  has  un- 
qualifiedly promised  to  pay  a  fixed  and  definite  sum  at  a  specified 
time,  and  we  think,  should  be  held  to  the  contract  which  other 
parties  were  authorized  by  his  acceptance  to  infer  he  intended  to 
make.  The  case  of  Tasaey  t.  Churchy  4  W.  &  S.  374;  s.  c. ,  39 
Am.  Dea  65,  seems  quite  in  point.  The  instrument  there  read: 
''  $555.48.  Allegheny,  1st  July,  1840.  ''  Please  pay  Church,  McVay 
&  Gordon  $555.48  and  charge  the  estate  of  Thomas  C.  Patterson." 
*'  Adam  Flennning,  T^stse.^^  '^  To  John  Tassey,  Administrator." 
Indorsed:    *^  Accepted,  John  Tassey,  Administrator." 

Fleming  was  the  trustee  of  Mrs.  Patterson,  who  was  the  heir-aU 
law  of  Thomas  C.  Patterson;  Tassey  was  administrator  of  Patter- 
son's estate.  It  was  held  that  the  promise  of  the  acceptor  was 
unconditional  and  bound  him  absolutely.  In  Ghilds  y.  MoninSf  6 
Eng.  C  L.  228,  the  defendants,  as  executors  of  the  estate  of  Thomas 
Taylor,  promised  to  pay  £200  on  demand  with  interest,  signing  as 
executors.  It  was  held  that  they  became  personally  liable,  and  that 
the  pleAotphne  administravii  was  no  defense.  It  was  further  held 
that  the  promise  to  pay  interest  made  the  debt  that  of  the  admin- 
istrators personally.  In  Kelly  t.  Brooklyn,  4  Hill,  263,  the  action 
was  upon  an  order  drawn  by  the  mayor  upon  the  treasurer  of  defend- 
ant in  the  following  words:  **  Pay  Alexander  Lyon  or  order  $1,500 
for  award  No«  7,  aud  charge  to  Bedford  Road  Assessment"  It  was 
held  that  it  was  a  bill  of  exchange  and  not  payable  from  a  particu- 
lar fund.  For  further  illustration  of  the  point  under  discussion  we 
would  refer  to  Hollister  y.  Hopkins,  13  Hun,  210;  Redmond  v. 
Adams,  51  Me.  429;  Luff  v.  Pope,  5  Hill,  413.  The  case  of  Tooker 
y.  Amoux,  76  N.  Y.  397,  is  referred  to  by  the  respondent  as  sus- 
taining the  yiews  of  the  court  below;  but  we  are  of  the  opinion 
that  it  cannot  be  so  regarded.  The  order  there  directed  the  drawee 
to  pay  a  certain  sum  out  **  of  the  money  to  be  realized  from  the 
sale  "  of  certain  houses.  This  order  was  accepted,  and  it  was  held 
that  a  sale  of  the  houses  was  a  condition  precedent,  to  any  Uability 
on  the  part  of  the  acceptor.  This  was  the  plain  language  of  the 
contract. 
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In  all  the  cases  examined  by  us  where  an  order  has  been  held  to 
operate  as  an  equitable  assignment  of  a  fund,  there  were  either 
special  phrases  contained  in  the  instrument,  indicating  an  intent 
to  have  it  so  operate,  or  ambiguous  language  used,  which  construed 
in  the  light  of  surrounding  circumstances,  justified  the  inference  of 
a  limitation  of  liability.  Parh$r  t.  Syracuse,  31  N.  Y.  376;  Alger 
y.  Scoti,  54  N.  Y^14;  Munger  y.  Shannod,  61  N.  Y.  251;  EJirtche 
V.  DeMiU,  75  N.  Y.  370;  BriU  v.  Tuiile,  supra.  Here  however  there 
is  no  such  language,  and  this  contract  is  to  pay  a  fixed  amount  at 
a  specified  date,  absolutely  and  unconditionally. 

We  are  therefore  of  the  opinion  that  the  instrument  in  question 
is  a  bill  of  exchange  and  rendered  the  parties  executing  it  liable  ab- 
solutely for  the  amount  stated  therein. 

The  judgment  of  the  courts  below  should  be  reversed  and  a  new 
trial  ordered,  with  costs  to  abide  the  erent 

All  oonenr,  Judgmmii  reiv^rwed. 


Txsis  T.  XJkiov  National  Bavk. 

(inN.T.  msA 

Maiute  of  UmiUiMani. 

to  the  19th  of  Vehnuaj,  1809,  pUtntlfl,  at  the  direction  of  John  Banker,  de- 
posited money  for  him  in  defendant  bank  to  plaintiffs  own  credit,  and  drew 
checks  thereon  and  deliyered  them  to  Banker,  who  transferred  them  to  El- 
len Houghtaling  in  consideration  of  her  promise  to  marry  him.  On  the 
twenty-third  of  February,  proceedings  were  commenced  against  Banker  to 
declare  him  a  lunatic,  and  the  bank  was  enjoined  from  paying  the  deposit. 
On  the  thirty- first  of  March,  Banker  was  adjudged  a  lunatic  and  to  have  been 
so  for  six  months,  and  the  bank  was  ordered  to  pay  the  deposit  to  his  com- 
mittee, and  did  so  on  the  fourteenth  of  April.  The  checks  were  presented 
and  payment  refused  in  March  and  August.  Banker  married  Ellen  Hough- 
uiling  on  the  eighth  of  March,  and  died  on  the  14th  of  September,  1869.  His 
committee  brought  an  action  to  set  aside  the  marriage  on  the  ground  of  lun- 
acy but  it  was  adjudged  that  Banker  was  not  of  unsound  mind  at  the  time 
of  his  marriage,  had  lucid  intenrals  afterward  in  which  he  recognized  the 
marriage,  and  was  of  unsound  mind  when  he  died.  In  an  action  on  the 
cheeks,  held  (1),  that  the  payment  by  the  bank  to  the  committee  was  valid; 
(8),  the  Judgment  did  not  affect  the  pievions  adjudication  of  Innaflj ;  (8),  the 
cause  of  artion  was  barred  by  the  statute  of  limitations. 
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ACTION  for  balance  of  a  depoaiL    The  opinion  atotea  the  faota. 
The  plaintiff  had  judgment  below. 

•Am.  Lannng,  for  appeUant. 


B.  A.  PartnmUer,  tor 


I*   •    •    »U<il 


MiLLBR,  J.  The  controrersy  in  this  action  ariaea  in  retsfenoe  to 
certain  moneys  belonjpng  to  one  John  Banker^  deoeased,  which 
were  deposited  with  the  defendant  to  the  credit  of  the  plaintiff. 
Previous  to  this  time  Banker  was  the  owner  of  a  bond  and  mort- 
gage of  about  $6,000,  on  a  farm  formerly  belonging  to  him  upon  the 
sale  of  which  the  mortgage  was  executed.  This  mortgage  he  sold 
and  received  a  check  for  the  amount  of  the  sale.  On  the  19th  of 
February,  1869,  the  plaintiff,  at  Banker's  request,  took  his  check  to 
the  bank,  and  had  it  cashed  and  from  the  proceeds  paid  an  overdue 
note  upon  which  Banker  was  indorsed  of  about  $600,  gave  Banker 
when  he  returned  about  $200,  and  on  the  same  day  deposited  the 
balance,  $4,867.83,  with  defendant  in  his  own  name.  He  then,  by 
direction  of  Banker,  and  on  the  same  day,  drew  two  checks  payable 
to  Banker,  one  for  $3,500  and  the  other  for  $1,367,  and  delivered 
them  to  him.  On  the  twenty-second  of  February  these  two  checks 
were  indorsed  by  Banker  and  delivered  to  one  Ellen  M.  Hougbta- 
ling  as  part  consideration  for  her  promise  of  marriage  with  said 
Banker.  On  the  twenty-third  of  February  preceedings  were  insti- 
tuted by  David  A.  Banker,  son  of  John  Banker,  in  the  nature  of  a 
writ  de  lutuUico  inquirendo,  to  inquire  as  to  the  lunacy  of  said  John 
Banker,  and  a  commission  issued  directing  an  inquisition  to  be  held, 
and  by  virtue  of  said  inquisition  held  March  tenth,  it  was  adjudged 
that  Banker  was  of  unsound  mind  and  incapable  of  governing  him- 
self or  managing  his  property  and  had  been  in  such  state  of  lunacy 
for  a  period  of -six  months.  Pending  the  proceedings  an  order  was 
made  by  the  court  enjoining  the  bank  from  paying  over  to  any  one 
the  money  deposited  with  it  until  further  order  of  the  court  On 
the  thirty-first  of  March,  an  order  was  made  confirming  the  inqui- 
sition and  directing  the  bank  to  pay  over  the  money  deposited  to 
David  A.  Banker  as  committee  of  John  Banker,  and  on  tho  four- 
teenth of  April  the  defendant,  on  receiving  an  indemniiy  bond, 
paid  over  to  the  committee  acordingly.  On  the  6th  of  March,  1869, 
the  check  for  $3,500  wiis  presented  to  the  bank  for  payment  ami 
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payment  refased,  and  on  the  28th  of  Augart,  1871,  the  check  for 
$1,367  was  likewise  presented  for  payment,  and  payment  refusied. 
On  the  8th  of  March,  1869,  John  Banker  was  married  to  EUen  M. 
Houghtaling.  After  the  above  named  two  checks  were  presented  to 
the  bank  for  payment,  and  payment  refused,  Mrs.  Banker  recovered 
a  judgment  against  the  phuntiff  for  the  amount  of  the  same.  Ban- 
ker died  on  the  14th  of  September,  1869,  and  after  his  decease  an 
action  was  brought  iu  the  Supreme  Court  by  his  committee  to  set 
iiside  his  marriage  on  the  ground  of  his  alleged  lunacy.  On  the  trial 
of  the  action,  February  24,  1870,  it  was  found  that  at  the  time  of 
his  marriage,  March  8, 1879,  Banker  was  not  of  unsound  mind;  that 
after  his  marriage  he  had  lucid  intervals,  and  in  such  lucid  intervals 
recognized  such  marriage  by  cohabitatmn  and  otherwise,  and  that 
St  the  time  of  his  death  he  was  not  of  sound  mind,  and  judgment 
was  entered  in  accordance  with  these  findings. 

The  plaintiff's  right  to  recover  in  this  action  does  not  rest  upon 
the  ground  that  he  was  owner  of  the  money  deposited  in  the  bank 
or  had  any  absolute  title  to  the  same.  It  clearly  did  not  belong  to 
him,  and  if  this  action  can  be  maintained,  it  must  be  for  the  reason 
that  the  deposit  in  his  name  with  the  consent  of  Banker  and  the 
making  and  delivery  of  the  checks  under  the  circumstances  stated, 
<)onf erred  upon  him  the  right  to  enforce  payment  thereof  against 
the  bank. 

As  the  money  in  the  bank  belonged  to  John  Banker  and  the  de- 
posit was  made  by  his  direction,  it  mattered  not  that  the  deposit  was 
made  to  the  plaintiff's  individual  account,  and  in  an  action  brought 
by  the  principal  the  bank  could  not  set  up  a  want  of  privity.  Van 
AUn  V.  Am.  Nat  Bk.,  52  N.  Y«  1.  We  must  therefore  assume 
that  the  money  deposited  by  the  plaintiff  was  the  property  of  John 
Banker  while  it  remained  in  the  possession  of  the  defendwt. 

Such  being  the  case  the  question  arises  whether  the  payment 
which  was  made  by  the  bank  to  the  committee,  who  had  been 
4ippointed  by  the  Supreme  Court  in  the  proceedings  against  Banker 
as  a  lunatic,  was  a  legal  payment  which  discharged  the  bank  from 
liability  and  bars  the  plaintiff's  nght  to  maintain  any  action  for 
the  same. 

The  law  makes  provision  foi  the  appointment  of  a  committee  of 

the  personal  estate  of  a  lunatic  and  vests  in  such  committee  thn 

right  to  possession  .o|  the  estate,  and  after  an  adjudication  of 

lunac}'  has  been  inade  and  confirmed  by  the  court,  and  a  committee 
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ot  his  estate  daly  appointed  and  qualified,  such  committee  oecapie» 
the  same  position  and  fills  the  same  place  as  the  lunatic  in  regard 
to  his  personal  estate  and  property.  He  has  the  same  control  and 
possession  thereof,  and  in  all  ordinary  matters  the  right  to  deal 
therewith,  as  the  lunatic  enjoyed  before  he  was  found  to  be  of 
unsound  mind.  The  committee  is  the  representative  of  the  luna- 
tic in  respect  to  all  matters  connected  with  his  estate. 

When  therefore  on  the  10th  of  March,  1869,  in  proceedings  had 
against  John  Banker,  the  regularity  of  which  is  not  disputed,  a 
judgment  of  lunacy  was  obtained  against  him,,  and  thereupon  sub- 
sequently a  committee  appointed  to  take  charge  of  his  estate,  he, 
Banker,  became  divested  of  all  right  to  control  his  property  in 
accordance  with  the  findings  under  the  inquisition  had.  That 
inquisition  determined  not  only  that  he  was  a  lunatic  on  said  10th 
day  of  March,  but  that  he  had  been  such  for  a  space  of  six  months 
previous.  A  short  time  after  that,  the  committee  who  had  been 
duly  appointed  and  qualified,  applied  to  the  defendant  as  the  rep- 
resentative of  Banker,  to  whom  alone  the  money  deposited  by  the 
plaintiff  belonged,  and  exhibiting  his  authority,  demanded  pay- 
ment of  the  money  and  it  was  paid  to  him.  Banker,  who  was  the 
owner  of  the  money,  had  no  right  to  receive  it,  because  he  had 
been  declared  a  lunatic  and  the  committee  was  the  only  person 
whom  the  law  recognized  as  having  authority  for  such  a  purpose. 

Even  if  it  be  assumed  that  there  was  an  equitable  right  in  Mrs. 
Banker  to  the  money  arising  out  of  the  ante-nuptial  contract  with 
her  husband,  such  equity  cannot  be  invoked  as  against  the  bank 
that  had  no  notice  of  the  same,  and  in  good  faith  paid  the  money 
to  the  legal  representative  of  the  owner  thereof.  The  bank  is  enti- 
tled to  protection  for  the  reason  that  it  paid  the  money  to  one  who 
apparently  had  the  right  to  receive  it.  If  any  equitable  claim 
existed  in  favor  of  any  third  party,  it  could  only  be  prosecuted  and 
enforced  in  an  action  against  the  committee  who  had  received  the 
money  and  not  against  the  bank  in  contravention  and  repudiation 
of  its  right  to  pay  which  it  had  exercised  in  good  faith  to  one 
ostensibly  vested  with  lawful  authority  to  receive  the  same.  With 
this  apparent  lawful  authority  presented  by  the  committee  to  the 
bank,  it  was  not  required  to  examine  and  determine  the  equities  of 
other  parties,  of  which  it  had  no  knowledge,  to  the  fund,  and  it  had 
a  right  to  assume  that  the  committee  appointed  by  the  court  had 
full  power  to  act.     It  must  be  conceded  that  if  the  adjudication  of 
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lunacy  was  in  force  at  the  time  the  payment  was  made,  it  was  a 
valid  and  legal  payment  and  an  eflTectaal  bar  to  any  claim  by  the 
plaintiff  or  any  other  person  to  recover  the  money  of  the  defendant. 
Such  adjudication  however  is  assailed  by  the  respondent's  counsel, 
and  it  is  insisted  that  the  question  of  lunacy  is  out  of  the  case 
because  it  was  shown  that  the  presumption  of  lunacy  arising  from 
the  inquisition  in  the  lunacy  proceedings  against  John  Banker  had 
been  overcome  and  wiped  out  by  the  subsequent  judgment  in  the 
equity  suit  brought  by  David  A.  Banker,  the  committee,  against 
Ellen  M.  Banker,  to  declare  the  marriage  contract  null  and  void, 
whereby  it  was  adjudged  that  at  the  time  of  his  marriage  on  the 
8th  of  March,  1869,  John  Banker  was  not  a  person  of  unsound 
mind,  and  therefore  he  must  be  regarded,  for  the  purposes  of  this 
appeal,  as  a  person  of  sound  mind  fully  capable  of  managing  his 
affairs  and  disposing  of  his  property  at  the  various  times  during 
which  the  transactions,  out  of  which  this  controversy  arose,  trans- 
pired. We  do  not  think  that  such  was  the  effect  of  the  judgment 
in  the  action  referred  to,  and  all  that  was  estkblished  thereby  was 
the  sanity  and  ability  of  Banker  to  enter  into  the  marriage  contract 
on  the  eighth  of  Mwsh,  two  days  before  the  inquisition  was  held 
adjudging  him  a  lunatic. 

The  other  findings  in  the  case,  as  we  have  seen,  evince  that 
Banker  was  of  unsound  mind  after  the  eighth  of  March  and  at  the 
time  of  his  death.  None  of  them  are  in  conflict  with  the  general 
finding  of  the  inquisition  that  he  was  of  unsound  mind  for  six 
months  prior  to  the  time  it  was  held.  The  only  fact  that  was  es- 
tablished by  the  verdict  and  judgment  in  the  action  to  set  aside  his 
marriage  was  the  sanity  of  Banker  at  the  time  he  entered  into  the 
marriage  contract,  and  this  is  entirely  consistent  with  the  finding 
of  the  inquisition  that  he  was  a  lunatic  two  days  afterward,  and 
with  the  fact  that  he  was  such  on  the  twenty-second  of  February, 
when  the  alleged  transfer  of  the  checks  was  made  to  Mrs.  Banker. 

It  cannot,  we  think,  be  denied,  in  view  of  all  the  circumstances, 
that  the  judgment  in  the  action  referred  to  only  covered  the  day  of 
Banker's  marriage,  to  which  alone  it  had  reference.  This  is  entirely 
apparent  from  the  previous  inquisition,  which  had  adjudged  that 
he  wap  a  person  of  unsound  mind  and  a  lunatic  long  prior  to  his 
marriage  He  was  found  to  have  been  a  lunatic  for  several  months 
prior  to  that  time  by  the  first  adjudication,  and  by  the  second  that 
he  was  sane  at  the  time  of  his  marriage  and  had  lucid  intervals,  but 
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was  of  unsound  mind  at  the  time  of  his  death.  Taking  all  these 
facts  in  connection,  there  is  no  ground*  for  claiming  that  Banker 
was  not  of  unsound  mind  for  a  long  period  anterior  to  his  marriage 
and  after  the  same,  with  lucid  intervals  to  the  day  of  his  death. 
Such  being  the  case,  the  last  adjudication  could  not  affect  the  con- 
clusion aiTired  at  upon  the  inquisition  and  the  appointment  of  the 
oommittee  by  reason  thereof.  To  all  intents  and  purposes  daring 
these  transactions,  with  the  single  exception  of  the  day  ot  his  mar- 
riage, Banker  was  a  person  of  unsound  mind,  incapable  of  man- 
iiging  his  affairs,  and  his  acts  during  the  transactions  referred 
to  were  inyalid  and  liable  to  be  set  aside  on  account  of  his  lunacy. 
Whatever  rights  therefore  existed  in  favor  of  Mrs.  Banker  or  of 
the  plaintiff  could  only  be  vindicated  by  an  action  to  obtain  the 
money  from  the  committee  to  whom  it  had  been  lawfully  paid. 
Neither  of  these  parties  could  ignore  the  effect  of  the  findings  upon 
the  inquisition  against  Banker  by  an  action  against  the  defendant 
Their  remedy,  if  any  existed,  lay  in  a  different  direction,  as  we  have 
«een,  and  it  cannot  b^  obtained  in  this  present  action. 

It  follows  that  the  order  appointing  the  committee,  upon  the 
findings  of  the  inquisition,  having  been  made  by  a  tribunal  that 
had  jurisdiction  of  the  person  and  property  of  the  said  John  Ban- 
ker, was  binding  upon  Banker  and  his  privies  and  sufficient  to 
authorize  the  payment  by  the  bank  to  the  committee,  and  that  the 
court  erred  in  holding  the  defendant  liable  to  the  plaintiff  for  the 
amount  of  the  two  checks  deposited  with  it  by  the  plaintiff. 

We  are  also  of  the  opinion  that  the  plaintiff's  right  to  recover  in 
this  action,  which  was  brought  in  1878,  was  barred  by  the  statute 
of  limitations. 

While  it  is  true  that  a  check  drawn  against  a  general  bank  ac- 
count does  not  operate  as  an  assignment,  and  that  as  a  general 
rule  the  holder  cannot  maintain  an  action  against  the  drawee  because 
of  want  of  privity,  it  is  equally  true  that  the  giving  of  a  check  aa- 
thonzes  the  payee,  or  some  person  taking  the  check,  to  make  de- 
mand of  payment,  Bk.  of  British  N.  Am,  v.  Merchants^  National 
Bk.t  91  N.  Y.  106,  111,  and  the  refusal  to  pay  on  presentation  of 
the  check,  which  presentation  is  equivalent  to  a  demand  of  pay- 
ment, gives  to  the  drawer  a  right  of  action,  in  case  he  has  funds  in 
the  bank  to  meet  the  check,  and  the  refusal  to  pay  was  without  his 
authority . 

It  appeared  indisputably,  and  is  substantially  found  by  the  trial 
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ooart^  that  the  two  chocks  giyen  by  plaintiff  to  Banker  and  by  him 
indorsed  to  Ellen  M.  Houghtaling,  were  presented  to  the  bank^ 
defendant,  for  payment,  and  payment  refused,  the  one  in  March, 
1869,  the  other  in  Augnst,  1871.  At  the  time  of  such  refnsal  there 
was  written  npon  one  of  the  checks  '^  Payment  refused  "  and  upon 
the  other  ''no  funds.''  It  is  to  be  presumed,  at  least  so  far  aa 
plaintiff  is  concerned,  that  the  person  presenting  the  checks  had 
the  right  ho  to  do,  and  nothing  is  shown  to  the  contrary;  such  being 
the  case,  the  bank  became  liable  when  presentation  was  made  for  the 
amount  of  each  check,  and  payment  of  the  same  was  refused. 

We  think  that  a  demand  for  the  whole  balance  on  deposit  is  not 
requisite  in  order  to  enable  the  depositor  to  maintain  suit  against 
the  bank.  The  implied  contract  between  a  bank  and  its  depositor 
is  that  it  will  pay  the  deposits  when  and  in  such  sums  as  are  de- 
manded. Wheneyer  a  demand  is  made  by  presentation  of  a  genuine 
check  in  the  hands  of  a  person  entitled  to  receive  its  amount,  for 
a  )K)rtion  of  the  amount  on  deposit,  and  payment  is  refused,  a  cause 
of  action  immediately  arises.  For  the  balance  no  suit  can  be  brought 
until  demand  is  made.  In  other  words,  the  depositor  has  the 
election  to  make  the  whole  claim  payable  at  one  time  by  demanding 
the  whole,  or  in  installments  by  demanding  portions  thereof,  and 
it  would  be  a  noyel  doctnne  that  when  the  claim  has  thus  been 
made  payable  in  installments,  no  action  could  be  brought  for  an 
installment  which  has  become  due  and  payable,  because  there  is  a 
residue  of  the  claim  not  due. 

But  again,  the  general  rule  above  stated,  t,  e.,  that  the  holder  of 
a  check  cannot  maintain  an  action  against  the  drawee,  is  .not  appli- 
cable to  this  case.  The  money  deposited  by  plaintiff  belonged  to 
Ranker,  and  the  deposit  in  the  bank  was  made  by  his  direction.  It 
matters  not  that  the  deposit  was  made  to  his,  plaintiff's,  individual 
account,  and  in  an  action  brought  by  the  principal  against  the 
bank,  upon  refusal  to  pay  his  agent's  check,  the  bank  cannot  set 
up  a  want  of  pnvity.      Van  Allen  v.  Am.  IfaL  Bk.^  52  N.  Y.  I. 

Banker,  to  whom  the  money  belonged,  or  any  person  to  whom 
be  had  transferred  his  claim  against  the  bank,  could  have  main- 
tained an  action  on  presentation  and  refusal  to  pay  the  checks,  and 
npon  demand  and  refusal  the  statute  began  to  run. 

The  claim  made  by  the  respondent's  counsel,  that  if  the  action 
had  been  barred  by  the  statute  of  limitations  it  was  revived  by  the 
payment  by  the  bank  of  the  two  checks  of  the  plaintiff,  one  on 
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December  2,  1872,  of  $18.82,  and  the  other  on  March  27,  1873,  of 
$4.33,  and  that  the  defendant  was  thereby  estopped  from  interpodDg 
the  defense  of  the  statute  of  limitations  until  six  years  after  that, 
is  not  well  founded.  The  amount  of  these  two  checks  constituted 
the  balance  which  was  due  to  the  plaintiff  from  the  defendant  for 
moneys  deposited  on  his  own  account  separate  from  the  moneys 
belonging  to  Banker  for  which  the  checks  in  question  in  this  action 
were  drawn.  As  the  depositor  has  a  right  to  draw  his  check  for 
separate  portions  of  the  money  belonging  to  him  on  deposit  and  a 
cause  of  action  arises  upon  presentation  and  refusal  to  pay  such 
check,  the  payment  of  the  checks  drawn  after  those  which  are  the 
subject  of  controversy  in  this  action,  could  not  affect  the  cause  of 
action  which  arose  upon  their  presentation  to  the  bank  and  its  re- 
fusal to  pay.  The  payment  of  the  two  cheeks  referred  to  did  not 
authorize  the  conclusion  that  the  defendant  intended  to  recognize 
the  fact  that  the  other  checks  were  still  a  subsisting  indebtedness 
against  which  the  statute  had  not  commenced  to  run,  but  such 
payments  were  entirely  separate  and  independent  transactions, 
having  no  reference  whatever  to  the  checks  in  suit  Under  the 
fact;3  there  is  no  ground  for  claiming  that  the  payment  of  the 
checks  of  December  2, 1872,  and  March  27, 1873,  was  a  recognition 
of  any  indebtedness  beyond  them,  and  operated  as  a  revival  of  the 
debt  and  prevented  the  statute  from  running. 

The  respondent's  counsel  also  claims  that  under  subdivision  3, 
section  414,  of  the  Code  of  Civil  Procedure,  a  person  entitled  to 
commence  an  action  when  the  Code  took  effect  might  commence 
such  action  before  the  expiration  of  two  years  after  the  Gode  should 
go  into  effect,  and  that  as  the  Gode  went  into  effect  May  1,  1877, 
he  had  until  May  1,  1879,  to  bring  his  action  before  it  would  be 
barred  by  the  statute  of  limitations.  We  do  not  understand  such 
to  be  the  rule  under  the  provision  cited,  which  dechues  that  a  per- 
son entitled  under  said  section  to  bring  an  action  when  the  Code 
took  effect,  where  he  commences  the  same  before  the  expiration  of 
two  years  after  the  Code  took  effect,  his  action  is  governed  by  the 
same  htw  applicable  thereto  immediately  before  the  Code  went  into 
effect.  This  provision  of  the  Code  only  left  actions  brought  within 
two  years  to  be  governed  by  the  law  applicable  to  the  case  at  the 
time  the  Code  went  into  effect,  and  in  no  way  operated  to  extend 
the  time  for  the  application  of  the  statute  of  limitations.  It  lemaini 
in  force  the  same  as  before  the  enactment  of  the  Code. 
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There  are  other  queBtions  in  the  case,  but  in  Tiew  of  the  conclu- 
sions already  arriyed  at,  their  examination  is  not  necessary. 

The  judgment  should  be  reTersed  and  a  new  trial  granted,  with 
ooets  to  abide  the  event. 

All  concur. 

Eaill,  Davvobth  and  FnroH,  JJ.,  on  both  grounds  discussed 
in  the  opinion;  AimnwB,  J.,  on  first  ground;  Buqsb,  0.  J.«  on 
^eoond  groundL    Sapallo,  J.»  absent 
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Ob  a  trial  for  marder  a  witness  was  'asked,  under  objection,  if  lie  bad  ever 
been  confined  in  jail.  The  court  instructed  tbe  witness  that  he  was  not 
bound  to  answer,  and  he  refused  to  answer,  ffdd,  that  there  waa  no  eim 
in  allowing  the  question  to  be  put. 

r\  ONY lOTION  of  murder.    The  opinion  states  the  oaae. 

Edwin  JUnihicum,  Sidney  Hall,  and  Thomas  0.  Ruddefl,  for 
appellant. 

Jos.  D.  Jlaguire,  and  CkarJes  B.  BoberU,  attomey-geneml,  for 
appellee. 

Irving,  J.  Upon  the  trial  of  the  appellant  for  murder,  a  wit> 
ness  for  the  defense  was  asked  on  cross-examination  this  question: 
''State  if  yon  have  oyer  been  confined  in  the  Baltimore  city  jail? 
The  counsel  for  the  prisoner  objected,  but  the  court  oyermled  the 
objection,  and  allowed  the  question;  but  the  court  instructed  the 
witnefis  that  she  was  not  obli^d  to  answer  the  question.    The  wit- 
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11688  did  refuse  to  answer,  and  the  counsel  for  the  defense  excepted 
because  the  question  was  allowed  to  be  put.  Whether  the  Circuit 
Oourt  was  right  in  so  ruling  is  the  sole  question  for  our  decision. 

The  subject  has  been  much  discussed  in  the  books,  and  many 
conflicting  decisions  have  been  made;  and  many  judges  have  gone 
further  than  the  court  did  in  this  instance,  and  have  required  an 
answer  unless  it  was  made  clearly  to  appear,  that  the  answer  would 
subject  the  party  to  danger  of  prosecution,  or  be  a  possible  link  in 
the  evidence  against  him.  The  theory  upon  which  such  inquiry 
has  been  allowed  is,  that  the  credibility  of  a  witness  is  always  in 
issue,  and  therefore  any  thing  which  will  tend  to  throw  light  upon 
his  character  in  that  regard  may  always  be  inquired  into.  In  Gun- 
dell  V.  PreUt,  1  Moody  and  Malkin,  108,  Best,  G.  J.,  said  he  should 
always  '^  protect  witnesses  from  questions  the  answers  to  which 
would  expose  them  to  punishment;  but  if  they  were  protected  beyond 
this,  from  questions  that  tended  to  degrade  them,  many  an  inno- 
cent ma^n  would  unjustly  suffer."  In  Real  v.  People,  42  N.  Y. 
270,  the  court  said  their  conclusion  was  "  that  a  witness  upon  cross- 
examination  may  be  asked  whether  he  was  in  jail,  the  penitentiary, 
or  the  State  prison,  or  any  other  place  that  would  tend  to  impair 
his  credibility;  and  how  much  of  his  life  he  had  passed  in  such 
places.  When  the  inquiry  is  confined  as  to  whether  he  has  been 
convicted,  and  of  what,  a  different  rule  may  perhaps  apply.  This 
involves  questions  as  to  the  jurisdiction  and  proceedings  of  a  court 
of  which  the  witness  may  not  be  competent  to  speak."  The  court 
added  that  this  latter  was  the  point  involved  in  Neweomb  v.  Oris- 
woldy  24  N.  Y.  298,  which  was  relied  on  by  the  appellant  here. 
It  is  thus  distinguished  in  principle  and  does  not  apply  to  this  case. 
In  Real  v.  People,  the  court  said,  '^  the  extent  of  the  cross-exami- 
nation of  this  character  is  somewhat  in  the  discretion  of  the  court, 
and  must  necessarily  be  so  to  prevent  abuse."  If  this  were  not  so, 
the  whole  range  of  a  man's  life  might  be  traversed  and  the  possi- 
bility of  reformation  and  restoration  to  respectability,  and  credi- 
bility would  be  excluded.  If  the  witness  desires  protection  from 
an  unwarrantably  prejudicial  inference  from  the  fact  inquired  about 
he  can  explain;  and  even  if  it  be  a  conviction  in  another  State  put 
in  evidence  to  affect  his  credibility,  he  may  explain  the  circum- 
stances of  that  conviction.  Whart.  Cr.  Ev.,  §  474,  and  note,  and 
§§  489  and  596.  In  section  474  it  is  said  '^the  tendency  now  is,  if 
the  question  be  given  for  the  purpose  of  honestly  discrediting,  to 
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require  an  answer."  In  the  leading  case  ol  Frost  y.  ffoilotoaf, 
Of  ted  by  Wharton  in  section  474,  Lord  Ellbhbobough  compelled  an 
answer  to  a  question  whether  the  witness ''had  been  confined  in 
jail  for  theft."  The  only  question  before  us  is  whether  the  ques- 
tion may  be  asked,  and  not  whether  answer  may  be  compelled,  and 
we  have  only  referr^  to  that  case  to  show  how  much  further  some 
courts  haye  gone  than  was  done  in  this  case.  There  are  two  cases 
in  4  Esp.  N.  P.  C.  which  countenance  the  exclusion  of  the  ques- 
tion. Rex  T.  Lewis,  225,  and  Machride  v.  Macbride,  242;  but  they 
(lo  not  seem  to  have  been  much  followed ;  and  Mr.  Phillips  in  the 
Ist  Tolume  of  his  work  on  Evidence,  pages  262  and  283  (4th  Am.  ed. 
from  7th  Eng.  ed. )  says  there  are  very  many  other  cases  wherein 
such  questions  have  bc^n  allowed;  and  in  the  note  on  the  pages 
<?ited,  the  cases  of  Rex  y.  Letais^  and  MacbrideT.  Madride  are  com- 
mented  on,  as  being  cases  where  the  witness  was  protected  from 
danger  and  unnecessary  degradation  only.  Whether  this  was  so 
or  not  the  current  of  decision  is  the  other  way,  and  the  same  author 
says,  "  the  common  practice  of  courts  before  most  approved  judges 
will  abundantly  furnish  instances  of  such  questions  being  asked, 
and  not  being  disallowed  as  contrary  to  rules  of  law ;  and  it  is  diffi- 
cult to  see  how  such  a  question  can  be  properly  deemed  illegal, 
when,  if  the  witness  chooses  to  answer,  his  answer  must  undoubt- 
edly be  received  as  evidence." 

Mr.  Boscoe,  in  his  Digest  of  Evidence  at  Nisi  Prius  (12th  Eng. 
ed.),  174,  says  the  weight  of  authority  allows  such  questionis  to  be 
put,  and  adds  that  ^'  preponderance  of  opinion  is  in  favor  of  the 
position,  that  the  judge  is  to  exercise  his  discretion  whether  he  will 
grant  the  privilege  (of  declining  to  answer)  upon  the  bare  claim  of 
the  witness,  or  will  investigate  the  claim  by  further  inquiry.  **  The 
witness  is  clearly  entitled  to  protection,  if  asked  for  by  him,  and 
the  court  thinks  he  is  endangered  or  will  be  unnecessarily  degraded. 
In  Oreenl.  on  £v.,  §  451,  this  view  is  maintamed,  and  the  same  gen- 
eral view  runs  through  all  the  text-books.  In  notifying  the  wit- 
ness in  this  case  that  she  was  not  obliged  to  answer,  the  court  was 
as  liberal  to  the  witness  and  to  the  appellant  as  any  recognized  rule 
could  require.  There  was  certainly  no  error  in  allowing  the  ques- 
tion put. 

Rulings  affirmed^  and  cause  remanded. 
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proof. 

In  an  action  against  a  railroad  company  for  negligently  setting  fire  to  the  plain- 
tiffs premises,  the  plaintiff  only  proved  that  the  fire  originated  near  the  track* 
and  shortly  after  the  passing  of  a  train,  and  tliat  recently  the  same  en- 
gine had  been  seen  to  drop  glowing  cindera  and  to  start  other  fires.  The 
defendant  offered  to  proye  that  it  was  an  old  custom  of  the  farmera  in  that 
Tidnity  to  set  fire  annually  to  the  leaves  and  underbrush  at  that  season  to 
improve  the  pasturage.  Held,  (1)  that  the  plaintiff's  evidence  was  competent 
and  snfllcient  to  warrant  a  finding  of  negligence;  (3)  that  the  defendant's 
offer  was  Incompetent. 

ACTION  of  damages  for  setting  fire  to  plaintiCPs  premiseB.    The 
opinion  states  the  case.     The  plaintiff  had  judgment  below. 

A,  Hunter  Boffd,  and  Ferdinand  WiUiamSj  for  appellant. 

'  Benfamtn  A,  Richmond  and  WHUam  Brace,  for  appellee. 

Tbllott,  J.  In  the  Oircait  Ooart  for  Allegany  ooanty  an  actiot 
was  instituted  by  the  appellee  against  the  appellant  for  the  recov. 
ery  of  damages,  the  plaintiff  averring  in  his  declaration  that  he  was 
the  owner  of  a  large  quantity  of  tan-bark,  corded  wood,  and  other 
property,  and  that  said  property  was  destroyed  by  combustion  result- 
ing from  a  fire  occasioned  by  the  engines  and  locomotives  of  the 
defendant  being  negligently  run  and  controlled  on  the  line  of  its 
road.  The  evidence  offered  by  the  plaintiff  tended  to  prove 
that  the  defendant  owned  and  operated  a  railroad  conetructed 
through  a  country  covered  with  forest,  at  the  foot  of  Oreen  Bidge 
mountain;  and  that  on  the  28th  day  of  April,  1884,  a  fire  was  or- 
iginated near  said  road  by  sparks  from  defendant's  engines,  which 
first  extended  to  the  lands  of  one  Syan  and  Frederick  Brinkman, 
who  in  their  efforts  to  avert  the  danger  '^  trailed  the  fire  "  along  the 
mountain  ridge,  more  than  a  mile  from  their  lands  to  the  plaintiff's 
land;  that  the  plaintiff,  assisted  by  others,  encountered  and  resisted 
the  conflagration  in  the  same  manner  until  about  three  o'clock  in 
the  morning,  when  supposing  that  the  flames  had  been  subdued,  he 
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retired  and  returned  at  ten  o'clock,  aboat  two  hoars  after  which 
time  a  fresh  wind  sprang  up,  carrying  fire  from  the  burning  debris, 
ignited  and  destroyed  the  plaintiff's  property,  and  thus  occasioned 
the  claim  for  damages  which  forms  the  foundation  for  this  suit. 
The  plaintiff  offerred  evidence  tending  to  prove  that  the  method 
employed  to  subdue  the  fire  was  necessary  and  proper.  He  offered 
no  direct  proof  that  the  fire  was  caused  by  the  engine,  but  proved 
that  the  fire  was  seen  some  twenty  feet  from  the  track  of  the  road 
about  three  hours  after  the  engine  had  passed  that  point.  The  plain- 
tiff also  proved  that  within  a  month  previous  to  the  28th  day  of 
April,  1884,  said  engine  had  leen  seen  to  start  two  other  fires,  and 
that  on  three  occasions  within  that  time  glowing  cinders  were  ob- 
served dropping  from  said  engiike. 

The  defendant  offered  to  prove  that  among  the  farmers  in  that 
region,  it  was  a  custom  or  usage  i7  set  fire  to  the  leaves  and  under- 
brush at  that  season  so  as  to  improve  the  pasturage;  and  that  an- 
nually during  many  years  before  the  defendant's  road  was  built 
such  fires  had  been  started  in  that  valley  and  the  adjacent  moun- 
tains.  Upon  objection  from  the  plaintiff,  the  court  refused  to  ad- 
mit such  testimony,  but  permitted  the  defendant  to  prove  the  exist- 
ence of  any  other  fires  which  had  been  started  in  that  vicinity  within 
a  month  before  or  after  that  which  the  plaintiff  alleged  was  the 
cause  of  the  destruction  of  his  property. 

The  refusal  of  the  court  to  admit  evidence  of  a  usage  or  custom 
as  aforesaid  forms  the  foundation  of  the  defendant's  first  bill  of  ex- 
ception. The  defendant  also  excepted  to  the  ruling  of  the  court  in 
granting  the  prayers  of  the  plaintiff,  and  in  rejecting  its  fifth  and 
seventh  prayers,  and  in  modifying  its  third  and  sixth  prayers.  The 
defendant  excepted  especially  to  the  plaintiff's  prayers,  assigning  as 
a  reason  that  there  was  no  evidence  legally  sufficient  to  show  that  the 
defendant's  engine  started  the  fire  mentioned  in  the  declaration. 

The  question  presented  for  determination  in  the  first  bill  of  excep- 
tion relates  to  the  propriety  of  the  court's  ruling  in  rejecting  proof 
of  usage  and  custom  among  the  farmers  in  that  locality.  The  fact 
of  the  existence  of  a  certain  custom  or  usage  is  sometimes  admissi- 
ble  in  evidence  in  an  action  involving  the  construction  of  contracts, 
because  agreements  may  be  supposed  to  have  been  made  with  refer- 
ence to  such  known  and  established  usages  and  customs  as  are  not  in 
confiict  with  the  law  of  the  land.  Indeed  as  the  common  law  if 
but  an  embodiment  of  ancient  usages  and  customs  having  an  ex* 
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tended  and  general  application,  the  customs  and  usages  of  a  neigh- 
borhood majy  to  some  degree,  be  regarded  as  a  species  of  a  local 
common  law.  But  in  the  actions  of  this  nature,  evidence  of  usage 
or  custom  does  not  seem  to  be  admissible.  No  authority  has  been 
cited  to  show  that  such  evidence  is  proper  and  pertinent  to  the 
issue;  and  the  decision  of  this  court  seems  to  be  adverse  to  the  ad- 
duction of  such  proof.  BaUimore  d  Ohio  R.  B.  Co.  v.  Shipley y 
39  Md.  255. 

The  four  prayers  of  the  plaintiff^  which  were  granted  by  the  court 
and  excepted  to  by  the  defendant,  are  so  slightly  variant  that  they 
might  with  apparent  facility  have  been  condensed  and  embodied  in 
a  single  instruction.  The  first  enunciates  the  proposition  that  if 
fire  was  communicated  by  defendant's  engine,  there  must  be  a  find- 
ing for  the  plaintiff,  unless  there  was  no  negligence  on  the  part  of 
the  defendant,  or  unless  there  was  negligence  on  the  part  of  the 
plaintiff.  The  second  prayer  declares  that  fire  so  communicated  is 
prima  facie  evidence  of  negligence  on  the  part  of  the  defendant. 
In  the  third  prayer  the  jury  are  told  that  if  the  defendant's  engine, 
at  the  time  of  the  fire  complained  of,  **  habitually  scattered  sparks,'' 
so  as  to  endanger  combustible  material  along  the  line  of  the  road,  it 
is  a  fact  from  which  they  may  find  negligence  on  the  part  of  the 
defendant.  In  the  fourth  prayer  the  jury  are  told  that  if  they 
believe  from  the  evidence  that  the  fire  originated  from  the  defend- 
ant's engine,  then  in  order  to  exonerate  the  defendant  they  must 
find  that  said  defendant  exercised  reasonable  care  and  diligence,  by 
having  its  engine  proi)erly  constructed  and  in  the  charge  of  skillful 
4tnd  proper  persons.  The  first,  second  and  fourth  of  these  prayers 
are  based  upon  the  hypothesis  that  the  jury  believe  that  the  fire  was 
communicated  by  the  defendant's  engine.  When  a  fire  so  origi- 
nates, the  law  creates  the  presumption  of  negligence,  and  the  onus 
prohandi  is  on  the  defendant  to  show  the  contrary.  Md.  Code,  art. 
77,  §  1. 

This  court  has  said  that  **\t  is  not  incumbent  on  the  plaintiff,  in 
an  action  of  this  kind,  to  prove  that  the  fire  was  caused  by  the  de- 
fendant's negligence;  but  the  onus  is  cast  on  the  defendant  to  dis- 
prove negligence  on  its  part,  or  rather  to  show  affirmatively  that  it 
has  used  reasonable  care  to  prevent  causing  injury  by  fire  from  its 
engines."  Annapolis  S  E.  B.  Co.  v.  Oanil,  39  Md.  137;  B  d  0. 
B.  Co.  V.  Shipley y  39  Md.  251;  BaU.  <&  Susq.  B.  v.  Woodruff,  4 
Md.  242;  s.  c,  59  Am.  Dec  72. 
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In  the  plaintilFB  third  prayer  the  jary  are  told  that  if  they  be- 
lieve from  the  evidence  that  the  engine  "  habitually  scattered  sparks 
to  such  an  extent  as  to  endanger  combustible  material  along  the 
line  of  the  road,"  it  is  a  fact  from  which  they  may  find  negligence 
on  the  part  of  the  defendant.  In  Oantfs  case,  in  39  Md.  135,  a 
witness  stated  that  he  had  seen  the  engines  ''  scattering  large  sparks 
in  passing,  capable  of  setting  fire  to  combustible  articles  along  the 
road;  and  that  about  a  week  before  he  had  put  out  a  fire  in  the  leaves 
caused  by  these  sparks;  but  he  could  not  say  that  he  had  ever  seen  any 
such  sparks  from  the  locomotive  that  was  drawing  the  freight  train 
the  morning  of  the  fire." 

Chief  Judge  Bartol,  in  delivering  the  opinion  of  the  court,  said: 
**•  We  entertain  no  doubt  that  this  was  competent  and  admissible 
evidence,  both  for  the  purpose  of  proving  that  the  fire  in  question 
was  occasioned  by  the  locomotives,  and  as  tending  to  prove  negli- 
gence on  the  part  of  the  defendant  in  the  construction  and  manage- 
ment of  its  engines."  The  learned  chief  judge  in  support  of  these 
propositions  cited  the  case  of  Piggot  v.  Eastern  Counties  Ry.  Co,, 
54  Eng.  C.  L.  228;  and  also  referred  to  a  number  of  American  cases 
in  which  the  same  principle  is  enunciated. 

The  fifth  prayer  of  the  appellant  was  properly  rejected  by  the 
court,  because  it  contained  no  instruction  which  had  not  already 
been  given  to  the  jury  in  appellant's  first  prayer  which  had  been 
granted.  This  remark  is  also  pertinent  to  the  appellant's  seventh 
prayer,  which  was  properly  rejected,  because  it  announced  nothing 
more  than  that  which  was  completely  covered  by  his  second  prayer 
which  was  granted.  The  first  and  fourth  prayers  of  the  appellee 
also  required  the  jury  to  find  that  the  fire  originated  from  the  ap- 
pellant's engine,  before  they  could  find  a  verdict  for  appellee.  The 
reproduction  and  repeated  presentation  of  the  same  legal  proposi- 
tion in  various  prayers  by  a  mere  transposition  of  phraseology,  are 
not  only  unnecessary,  but  manifestly  tend  to  confusion,  and  should 
not  therefore  be  encouraged  by  judicial  sanction. 

Neither  the  third  nor  the  sixth  prayer  of  the  appellant  could  be 
granted  as  originally  presented,  and  even  when  considered  as  modi- 
fied by  the  court,  it  may  well  be  doubted  whether  the  legal  maxim  ad 
qiiestiones  facti  non  respondent  judices^  has  not  been  ignored.  But 
if  error  in  this  respect  has  been  committed,  it  operated  in  appellant'ii^ 
favor,  and  he  has  no  just  cause  for  complaint.  The  questions  pre- 
sented by  these  two  prayers  have  been  settled  by  adjudication.     In 
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the  case  of  the  Annapolis  dl  Elkridge  R.  Co.  t.  Oantt,  39  Md.  144, 
the  court  said:  ''In  a  case  where  the, fire  has  not.  been  communi- 
cated  directly  to  the  plaintiff's  property  by  sparks  or  cinders  from 
the  locomotiTCy  as  where  it  had  spread  from  its  first  beginning,  and 
thus  been  communioated  indirectly  to  the  plaintiffs  property,  it  is 
a  question  proper  to  be  submitted  to  the  jury  to  determine,  from 
all  the  facts  of  the  case,  whether  the  injury  complained  of  is  the 
natural  consequence  of  the  defendant's  negligence,  or  whether  it 
has  been  caused  by  some  intervening  force  or  power,  which  stands 
naturally  as  the  cause  of  the  misfortune." 

The  doctrine  here  announced  is  recognized  and  sanctioned  by  the 
decisions  in  other  States.  Oil  Creek  <§  Allegheny  R,  Co.  t.  Keighron^ 
74  Penn.  St.  316;  Perley  t.  Eastern  R.  Co.,  98  Mass.  419;  Metallic 
Compression  Casting  Co.  y.  Fitchburg  R.  Co.,  109  Mass.  278;  s.  c, 
12  Am.  Rep.  689;  Higgins  y.  Dewey ^  107  Mass.  496;  8.  c,  9  Am. 
Rep.  63;  White  v.  Colorado  Cent.  R.  Co.y  5  Dill.  428. 

In  the  third  and  sixth  prayers  of  the  appellant  the  court  is  asked 
to  say  to  the  jury  that  if  there  were  certain  intervening  forces  in 
operation  as  specifically  set  forth  in  the  instructions  sought  to  be 
obtained,  then  the  plaintiff  was  not  entitled  to  recover.  Now  in  the 
case  just  referred  to  in  39  Md.  this  court  has  said  that  the  jury 
must  "determine  from  all  the  facts  in  the  case  whether  the  injury 
complained  of  is  the  natural  consequence  of  the  defendant's  negli- 
gence, or  whether  it  has  been  caused  by  some  intervening  force," 
etc.  It  seems  quite  clear  that  the  court  was  right  in  refusing 
tp  grant  these  prayers  as  presented  by  the  appellant. 

There  being  no  perceptible  error  in  any  of  the  rulings  of  the 
court  below  which  could  injuriously  affect  the  appellant,  the  judg« 
ment  in  this  caase  should  be  aflirmed.  Judgfnent  affirmed. 


Tatlob  ▼•  Matob,  sto.,  of  OuUBEKLkMn. 

<4Md.0B.) 

MmUefpal  earparaUon — ne(^enee — eoasHng  in  eiweele, 
QXJFFIOIENTLY  raported,  51  Am.  Rep.  860. 
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SlCITH  T.  SiLTBB  VaJiLSY  MUTUTa  OOMPAJnC 

CM  Md.  ».) 

OarporaUan — aeeepUmee  ofekarUr — reqtMim, 

A  eharter  wms  granted  to  a  corporation  by  the  legislatare  of  North  Oarolina. 
The  corporators  named  held  their  first  meeting  in  Baltimore,  Ifaryland,  and 
accepted  the  charter.  HM,  an  inyalid  acceptance,  and  that  the  oorporalioQ 
had  no  legal  existence. 


B 


ILL  to  set  aside  forfeiture  of  corporate  shaie&    The  opinioa 
states  the  case.    Tke  bill  was  dismissed. 


William  S,  Bryan,  Jr.,  and  William  if.  Merrick,  for  appellant 
y.  Penniman  Bond  and  Bufus  W,  AppUgarth,  for  appellees. 

MiLLEBy  J.  The  charter  of  the  '' Silver  Valley  Mining  Com- 
pany" was  granted  by  the  legislatare  of  North  Carolina  by  an  act 
which  was  ratified  on  the  15th  of  February^  1861.  The  title  of 
this  statute  is  **  An  act  to  incorporate  the  Silver  Valley  Mining 
Company,  in  the  county  of  Davidson."  By  the  first  section  it  is 
enacted  that  five  named  persons  and  **  their  associates,  successors 
and  assigns,  be  and  they  are  hereby  created  and  constituted  a  body 
politic  and  corporate,  by  the  name  and  style  of  the  Silver  Valley 
Mining  Company,  for  the  purpose  of  working,  mining,  and  explor- 
ing for  silver,  gold,  copper,  iron  and  all  other  metals  and  minerals, 
and  for  mining,  rending,  smelting  and  working  the  same,  and  by 
that  name  may  sue  and  be  sued."  ''  May  have  a  common  seal,  and 
may  enjoy  all  the  privileges  and  powers  incident  to  mining  or  smelt- 
ing corporations,  and  may  also  purchase,  hold  and  convey  any  real 
or  personal  property  or  estate  as  capital  stock,  to  the  amount  of  one 
million  of  dollars." 

The  second  section  provides  ''that  the  said  corporation  may  di- 
vide their  stock  into  such  number  of  shares,  and  may  provide  for 
the  sale  and  transfer  thereof  in  such  manner  and  form  as  said  cor- 
poration shall  from  time  to  time  deem  expedient,  and  may  levy  and 
collect  assessments,  forfeit  and  sell  delinquent  shares,  declare  and  pay 
dividends  on  the  shares,  and  may  make,  alter  and  repeal  such  by- 
laws and  regulations  as  said  corporation  may  deem  necessary,  not 
repugnant  to  the  laws  of  this  State  and  of  the  United  States." 
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The  third  seotion  makes  it ''  lawful  for  the  said  corporation  to  be 
managed  by  three  or  five  directors,  two  of  whom  at  least  shall  be 
residents  of  this  State,  who  shall  have  power  to  fill  yacancies  in 
their  own  body,  shall  continue  in  office  until  others  are  elected  or 
appointed,  and  shall  exercise  all  such  rights  as  by  this  act  are  con- 
ferred and  granted;  but  the  stockholders  shall  have  the  right  to 
«lect  said  directors  annually.''  By  the  other  sections  it  is  enacted 
that  the  aforesaid  five  named  corporators  ''  shall  manage  the  affairs 
of  said  corporation  as  directors  until  others  are  elected  or  appointed/' 
that  the  ''  corporation  shall  exist  for  thirty  years,  and  that  this  act 
shall  be  in  force  from  and  after  its  ratiBcation." 

The  appellant,  by  his  bill  in  this  case  filed  in  February,  1880, 
avers  that  in  March,  1869,  he  became  the  holder  of  a  certificate 
which  justly  and  legally  entitled  him  to  the  ownership  of  1,800 
shares  of  the  capital  stock  of  this  corporation,  each  of  greater  value 
than  one  dollar,  and  his  complaint  is  that  at  a  meeting  of  the  di- 
rectors held  in  Baltimore  in  February,  1879,  a  resolution  was  passed 
imposing  an  assessment  of  two  cents  a  share,  and  declaring  that  if 
this  was  not  paid  before  the  thirty-first  of  March  following,  the 
stock  on  which  it  was  not  paid  should  be  forfeited  to  the  corpora- 
tion and  sold  for  its  benefit,  and  that  his  stock  was  under  this  as- 
sessment declared  forfeited,  and  the  form  of  a  sale  thereof  had. 
He  charges  that  the  directors  had  no  right  to  hold  a  meeting  for  this 
purpose  out  of  the  State  of  North  Carolina,  and  that  their  proceed- 
ings in  the  premises  were  wholly  void;  that  he  had  no  notice  of  the 
proceedings  of  this  meeting  until  many  months  afterwards  though 
he  was  and  has  been  for  many  years  a  resident  of  Baltimore,  and 
that  the  directors  and  other  authorities  of  the  corporation  did  not 
wish  their  said  proceedings  to  be  known  by  him;  that  n6  suitable 
or  effective  means  were  taken  to  give  notice  thereof  even  by  ad- 
vertisement in  the  public  papers,  the  same  having  been,  as  he  is 
informed,  published  in  a  paper  which  he  does  not  take  and  very 
seldom  sees;  that  the  pretended  sale  of  his  stock  was  made  to  Wil- 
kins,  the  president,  and  Denison,  the  treasurer  of  the  corporation, 
and  that  these  pretended  proceedings  of  forfeiture  were  carried  out 
by  their  influence,  co-operating  with  other  persons  who  are  unknown 
to  him;  that  shortly  after  these  proceedings  came  io  his  knowledge, 
he  made,  through  his  counsel,  a  formal  tender  to  the  presi- 
dent of  the  «momit  of  the  assessment  with  interest  thereon, 
and  demanded  to  be  reinstated  in  the  possession  and  enjoyment  of 
V(.L.  LIV      00 
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his  stock,  bat  this  demand  was  refused;  that  all  these  prooeedings 
purporting  to  forfeit  his  stock  are  merely  illusory,  have  been  carried 
out  for  the  benefit  of  Wilkins  and  Denison,  officers  of  the  corpora- 
tion as  aforesaid,  and  that  they  are  not  only  Toid  in  law  by  reason 
of  holding  the  meeting  beyond  the  limits  of  the  State  which  granted 
the  charter,  and  by  reason  of  the  attempt  to  deprive  him  of  his  prop- 
erty without  notice,  in  contravention  of  the  first  principles  of  jus- 
tice, and  of  the  organic  law  of  the  State  of  North  Carolina,  as  it  ex- 
isted at  the  time  this  corporation  was  chartered,  but  that  they  ara 
by  reason  of  tlie  facts  above  stated  inequitable,  unjust  and  in  fraud 
of  his  rights. 

Tlie  bill  then  prays  that  the  company  and  Wilkins  and  Denison 
may  severally  answer  under  oath,  and  set  forth  explicitly  and  fully 
the  proceedings  whereof  the  forfeiture  of  his  stock  is  alleged  to  have 
occurred,  and  may  discover  when,  by  whom,  and  to  whom  it  wa» 
sold  and  at  what  price,  who  is  now  the  holder  or  ostensible  holder 
thereof,  and  for  whose  benefit  and  interest  the  same  is  held,  why 
they  did  not  give  greater  publicity  to  their  said  proceedings,  and 
the  names  of  the  persons  who  combined  and  co-operated  with  them 
in  the  formation  and  consummation  of  the  attempt  to  forfeit  his 
stock,  if  any  such  persons  there  be,  and  to  whose  benefit  the  sup- 
posed forfeiture  and  sale  have  inured;  that  these  proceedings  of 
the  corporation  may  be  declared  to  be  null  and  void,  that  the  sup- 
posed forfeiture  and  sale  may  be  annulled,  that  he  may  be  reinstated 
in  the  possession  and  enjoyment  of  his  said  stock;  that  the  said 
company  and  Wilkins  and  Denison  may  be  forever  enjoined  and 
prohibited  from  setting  up  this  supposed  forfeiture,  and  from  claim- 
ing any  benefit  therefrom,  and  that  he  may  have  full  and  fair  com- 
pensatioA  from  them  on  account  of  the  premises,  and  for  general 
relief. 

All  the  defendants  filed  a  demurrer  to  the  bill,  which  was  over- 
ruled. They  then  Bled  separate  answers  in  which  they  put  the 
complainant  upon  proof  of  his  ownership  of  stock,  deny  all  the 
charges  of  combination  or  fraud,  set  out  the  proceedings  under 
which  the  forfeiture  and  sale  were  made,  and  insist  that  the  same- 
were  duly  and  lawfully  conducted,  and  are  legal  and  valid.  Proof 
was  then  taken,  and  upon  the  hearing  the  court  below  passed  a  de- 
cree dismissing  the  bill,  and  from  that  decree  this  appeal  is  taken. 

It  thus  appears  that  one  of  the  grounds  upon  which  the  bill  as- 
sails the  validity  of  the  forfeituie  is  that  tht;  meeting  of  the  direc- 
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ton,  it  whioh  the  proceedings  to  that  end  were  adopted,  was  not 
held  within  the  limits  of  the  soTereignty  granting  the  charter,  but 
another  question  is  presented,  and  this  goes  to  the  corporate  exis- 
tence of  this  company  at  the  time  the  appellant  became  a  holder  of 
its  stock.  The  mere  grant  of  a  charter  like  this,  where  it  does  not 
appear  apon  the  face  of  the  incorporating  act,  or  otherwise,  that  th» 
named  corporators  applied  for  it,  does  not  create  the  corporate 
body.  Something  more  mast  be  done.  There  must  be  at  least  an 
acceptance  of  the  grant  by  a  majority  of  the  corporators,  before 
corporate  life  and  existence  can  begin.  Ang.  &  Ames  Corp.  (11th 
ed.),  §  81;  Morawetz  Corp.,  §§  14, 17;  Boone  Corp.,  §  23.  Nor  ia 
this  a  case  in  which  acceptance  is  to  be  presumed  or  inferred  from 
the  assumption  and  exercise  of  the  corporate  powers,  for  the  proof 
clearly  shows  when,  where  and  how  this  charter  was  accepted.  The 
testimony  is  explicit  and  without  contradiction,  that  the  named 
corporators  held  their  first  meeting  in  the  city  of  Baltimore  on  the 
5th  March,  1861,  less  than  a  month  after  the  passage  of  the  act,  and 
that  on  the  next  day  (March  6th,  1861),  they  accepted  the  charter 
at  a  meeting  held  by  them  at  the  same  place.  It  also  appears  that 
at  the  same  time,  or  shortly  thereafter,  they  elected  a  president, 
secretary  and  treasurer,  adopted  a  seal,  determined  upon  the  num- 
ber and  par  value  of  the  shares  of  capital  stock,  and  in  fact  did 
everything  pertaining  to  the  organization  of  the  company,  at  meet- 
ings held  by  them  at  the  same  place.  In  short,  the  proof  is  direct 
and  positive,  that  no  official  meeting  either  of  the  corporators, 
stockholders  or  directors  was  ever  held  in  North  Carolina  until  the 
spring  of  1882,  nearly  two  years  after  this  bill  had  been  filed.  In 
view  of  the  fact  that  all  these  corporate  acts  are  thus  clearly  proven 
to  have  been  done  out  of  the  State  granting  the  charter,  the  question 
arises  as  to  their  validity  and  the  consequent  legal  existence  of  thia 
corporation  in  March,  1869,  when  the  appellant  purchased  his  stock. 
This  question  is  as  directly  presented  under  the  averments  of  the 
bill  and  answers  in  this  case,  as  it  ever  can  be  in  a  civil  suit  Legal 
ownership  of  the  stock  which  is  the  foundation  of  the  relief  prayed 
is  alleged  in  the  bill,  and  not  admitted  by  the  answers.  What  then 
is  the  law  upon  this  subject? 

It  seems  to  be  well  settled  by  the  weight  of  authority,  that  direc- 
tors may  hold  meetings,  have  an  office,  make  contracts  and  transact 
a  part  at  least  of  the  general  business  of  the  corporation  in  anotner 
State,  unless  prohibited  by  local  legislation.     But  the  directors^ 
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when  80  acting  are  not  the  corporate  body,  but  its  mere  agents. 
Ang.  &  Ames  Corp.,  g  104;  BalL  A  Ohio  R.  R.  Co.  t.  GUnn,  28 
Md.  287.  Nor  do  we  think  it  makes  any  difference  as  to  the  opera- 
tion of  this  rule,  that  the  named  corporators,  as  in  this  case,  are 
empowered  by  the  charter  to  manage  the  affairs  of  the  corporation, 
And  to  exercise  all  sach  rights  as  the  charter  grants,  **  as  directors  ^ 
until  others  are  elected.  The  two  capacities  of  corporators  and  di- 
rectors are  distinct,  and  they  cannot  do  in  the  latter  those  acts 
which  the  law  requires  them  to  do  in  the  former  capacity.  We  find 
nothing  in  this  charter  which  dispenses  with  the  necessity  of  its 
acceptance,  and  of  organization  under  it  by  them  as  corporators, 
And  certainly  nothing  which  authorizes  them,  even  if  the  grant  of 
such  authority  would  in  any  case  be  valid,  to  do  these  acts  in  another 
State.  But  while  the  directors  may  thus  act  as  agents  of  the  cor- 
poration, it  has,  ever  since  the  decision  of  the  Supreme  Court  in  the 
case  of  the  Bank  of  Augusta  y.  EarUy  13  Pet.  519,  been  the  rec- 
ognized rule  of  American  law,  that  a  corporation  can  have  no  legal 
existence  out  of  the  boundaries  of  the  sovereignty  by  which  it  is 
enacted;  that  it  exists  by  force  of  the  law,  and  where  that  ceases 
to  operate  the  corporation  can  have  no  existence;  that  it  must  dwell 
in  the  place  of  its  creation  and  cannot  migrate  to  another  sover- 
eignty and  that  it  cannot  hold  meetings,  pass  votes,  or  do  any 
corporate  acts  strictly  so  called  outside  of  that  sovereignty.  Ang. 
&  Ames.  Corp.,  g  104;  Oreen's  Brice's  Ultra  Vires,  442,  note  a; 
Boone  Corp.,  §  66. 

The  two  cases  most  generally  cited  in  illustration  and  application 
of  this  rule  are  Miller  y.  Etoery  27  Me.  509,  and  Freeman  v.  Machias 
Water  Power  and  Mill  Co.,  38  Me.  343.  The  former  was  a  writ  of 
entry  to  recover  a  tract  of  land  in  the, State  of  Maine,  and  the  de- 
mandants claimed  title  through  a  mortgage  thereof  executed  by  the 
president  and  secretary  of  the  Bluehill  Granite  Company,  a  corpora- 
tion chartered  by  that  State  in  1836.  It  appeared  in  proof  that 
shortly  after  the  date  of  the  charter  a  meeting  of  the  corporators 
for  organization  under  it  was  called  and  held  in  the  city  of  New 
York,  that  the  charter  was  there  accepted,  and  the  officers  of  the 
corporation,  president,  secretary  and  directors  were  there  chosen; 
that  at  a  meeting  of  the  directors  held  in  the  same  city  in  April, 
1837,  the  president  and  secretary  were  authorized  by  vote  to  exe- 
cute the  mortgage  in  question,  which  they  accordingly  did,  and 
there  was  no  proof  that  any  meeting  for  the  organization  of  the 
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company,  or  for  the  choice  of  its  officers  had  ever  been  held  in  the 
State  of  Maine.  The  court  apon  this  proof  held  that  the  mortgage 
passed  no  title  because  the  directors  who  ordered  its  execution  Were  . 
not  lawfully  chosen,  and  by  a  process  of  reasoning  which  seems  to 
us  entirely  sound,  reached  the  conclusion  and  laid  down  the  prop- 
osition ''that  all  Yotes  and  proceedings  of  persons  professing  to  act 
in  the  capacity  of  corporators  when  assembled  without  the  bounda 
of  the  sovereignty  granting  the  charter  are  wholly  yoid."  The 
court  also  in  its  opinion,  delivered  by  Judge  Shbplbt,  reviewed 
the  only  two  cases,  those  of  Copp  v.  Lamb,  3  Fairf.  314,  and  Mc-- 
Call  V.  By  ram  Manuf.  Oo.,  6  Conn.  428,  which  had  seemingly 
decided  the  contrary,  and  showed  that  in  them  the  question  was 
either  not  examined  or  not  presented  for  decision. 

In  the  other  case  a  party  sued  the  corporation  for  dividends  upon 
his  stock,  which  he  alleged  had  been  illegally  forfeited.  There  also 
it  appeared  that  the  act  of  incorporation  was  passed  by  the  legisla- 
ture of  Maine  in  March,  1836,  and  in  April  following  an  attempted 
organization  was  made  in  the  city  of  Boston,  where  the  number  of 
shares  was  determined  and  the  certificates  issued;  and  the  court 
following  the  decision  in  Miller  v.  Bwer,  held  that  the  stock  certifi- 
cate which  the  plaintifiF  offered  as  proof  of  his  right  being  evidenced 
by  officers  chosen  in  Boston,  was  invalid,  because  there  can  be  no 
stock  in  a  non-existent  corporation,  and  that  he  could  not  be  a 
stockholder  under  any  attempted  organization  outside  of  the  State 
granting  the  charter. 

As  we  have  said,  these  cases  have  been  generally  approved  as 
expressing  the  correct  rule  of  law  on  this  subject,  and  we  have 
found  no  subsequent  case  in  which,  upon  the  same  or  a  similar  state 
of  facts,  a  different  adjudication  has  been  made.  In  Keene  v. 
Van  Reuthj  48  Md.  184,  no  question  as  to  the  validity  of  corporate 
acts  like  those  in  the  present  case,  done  or  attempted  to  be  done  by 
corporators  out  of  the  State  granting  the  charter,  arose  or  was 
decided.  Courts  have  sometimes  differed  as  to  what  are  corporate 
acts,  and  what  are  acts  merely  of  agents,  the  majority  holding  that 
the  directors  are  merely  agents,  while  some  hold  their  acts  as 
directors  to  be  corporate  acts,  but  the  cases  are  uniform  in  holding 
that  the  charter  can  be  accepted  and  the  corporation  organized  only 
within  the  limits  of  the  State  creating  it.  Nor  do  we  see  any  good 
reason  why  this  rule  should  not  be  applied  and  enforced  when  a 
proper  case  for  its  application  arises,  in  the  tribunals  of  the  8tato 
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in  which  the  unauthoriaed  acts  are  done  or  the  sait  instituted,  as 
well  as  by  the  courts  of  the  incorporating  State.  The  doctrine  that 
41  corporation  most  exist  in  the  place  of  its  creation  and  cannot 
migrate  to  another  sovereignty  is  so  reasonable  and  just,  and  so 
firmly  imbedded  in  our  jurispmdence  that  conrts  onght  to  have  no 
hesitation  in  enforcing  it  But  it  would  be  of  little  practical 
utility,  if  corporators  under  an  act  passed  by  one  State  can  leave  it 
4ind  go  to  another^  and  there  accept  the  charter,  effect  an  organiza- 
tion, and  thus  bring  the  corporation  into  existence  in  a  different 
^sovereignty,  and  there  proceed  to  act  under  it  until  restrained  by  a 
writ  of  quo  warranto.  Such  acts  are  mere  usurpations  of  power, 
mere  attempts  to  exercise  authority  by  persons  destitute  of  it,  and 
^should  in  our  judgment  be  declared  inoperative  and  void,  no  mat- 
ter what  the  consequences  may  be,  whenever  they  are,  as  they  have 
been  in  this  case,  clearly  proved,  and  a  court  is  asked  to  grant  relirf 
to  a  suitor  whose  right  thereto  is  founded  upon  their  assumed  or 
supposed  validity.  There  is  no  rule  of  comity  which  requires  one 
i^tate  to  be  made  the  birthplace  of  corporations  chartered  by  another. 
We  are  therefore  of  opinion  that  upon  the  facts  appearing  in  this 
record,  this  supposed  corporation  had  no  existence  at  the  time  the 
appellant  became  the  holder  of  what  purported  to  be  a  certificate  of 
its  stock  and  upon  this  ground  alone  we  rest  the  affirmance  of  the 
decree  dismissing  his  bill,  without  considering  the  other  questions 
which  have  been  argued  with  much  ability  by  counsel  for  the 
appellant 

Decree  affimud. 
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Where  an  auctioiieer  sells  withoat  diaelosing  the  priadpal's  aame,  uid  tlM 
parohaser  is  afterward  divested  by  a  saperior  title,  he  may  recoyer  the  pur- 
chase-money of  the  auctioneer     (See  note,  p.  768.) 

ACTION  for  money  had  and  received.    The  opinion  states  the 
.  case.     The  plaintiff  had  judgment  below. 
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David  Stewart  and  John  Stmoari,  for  appellaiiti. 
J.  Upshur  Dennis,  for  appellee. 

BoBnrsoKy  J.  Ooe  Weeks,  being  in  the  poBBoerion  of  a  piano 
under  a  contract  of  hiring^  sent  it  to  tbe  warerooms  of  the  appel- 
lantS;  vrho  are  auctioneers,  to  be  sold.  It  was  sold  bj  them  at  auc- 
tion without  disclosing  the  name  of  the  owner,  and  was  bought  by 
the  appellee.  The  piano  was  subsequently  replevied  by  the  owner, 
^md  this  suit  is  brought  by  the  purchaser  against  the  auctioneers 
to  reooTer  the  money  paid  on  account  of  the  purchase.  Now  we 
take  the  law  to  be  well  settled,  t^at  one  selling  property  as  an 
agent,  without  disclosing  the  name  of  the  principal,  binds  himself 
personally.  In  such  cases  the  purchaser  has  the  right  to  rely  upon 
the  responsibility  of  an  unknown  and  perhaps  irresponsible  princi* 
pal.  The  same  rule  applies  to  sales  made  by  auctioneers.  Whether 
the  doctrine  of  implied  warranty  of  title  attaches  to  a  sale  made  by 
«n  auctioneer,  for  the  breach  of  which  he  would  be  liable  for  unli- 
quidated damages,  is  a  question  not  necessary  to  be  decided  in  this 
case.  Be  this  as  it  may,  it  is  clear,  we  think,  both  on  reason  and 
auithority,  that  if  a  sale  is  made  by  an  auctioneer  without  disclos* 
ing  the  name  of  the  owner,  and  the  property  is  afterward  claimed 
by  a  superior  title,  the  purchaser  may,  in  an  action  for  money  had 
sind  received,  recover  the  purchase-money  of  the  auctioneer.  There 
is  in  such  a  case  an  entire  failure  of  consideration,  and  the  sale 
having  been  made  by  the  auctioneer,  the  only  person  known  as 
vendor,  it  is  but  just  and  right  that  he  should  be  answerable  to  the 
]>archaser.  There  is  certainly  no  hardship  in  this  rule  of  law,  be- 
cause the  auctioneer  knows  the  person  on  account  of  whom  the 
goods  are  sold,  and  has  it  in  his  power  to  protect  himself  against 
loss.  Any  other  rule  would  not  only  be  a  fraud  on  purchasers,  but 
destructive  of  all  confidence  in  auction  sales. 

So  fiir  back  as  Hanson  v.  Boberdeau,  Peake's  N.  P.  0.  163,  Lord 
Kbktok  said,  that  '^though  where  an  auctioneer  names  his  prin- 
cipal, it  is  not  proper  that  he  should  be  liable  to  an  action,  yet  it 
is  a  very  different  case  when  the  auctioneer  sells  the  commodity 
without  saying  on  whose  behalf  he  sells  it;  in  such  a  case  the  pur- 
chaser is  entitled  to  look  to  him  personally  for  the  completion  of 
the  contract." 

We  have  not  been  able  to  find  a  single  ease  in  conflict  with  the 
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rale  thas  laid  down.  On  the  contrarj,  it  is  maintained  by  all  the 
sabaeqnent  decisions,  both  in  England  and  in  this  oonntry.  Jone9 
V.  LiUledale,  6  Adolph.  &  Ellis,  4S6;  MiUs  t.  Hunt,  iO  Wend.  431; 
PrarMyn  y.  Lamondf  4  C.  B.  637;  56  Eng.  Com.  Law.  And  in 
all  the  text-books  the  principle  is  laid  down  in  .the  broadest  terma 
In  his  work  on  Agency,  Jndge  Story  says:  ''Thus  where  a  con- 
tract is  made  with  an  auctioneer  for  the  purchase  of  goods  at  a 
public  sale,  and  no  disclosure  is  made  of  the  principal  on  whos^ 
behalf  the  commodity  is  sold,  the  auctioneer  will  be  liable  to  the 
purchaser  to  complete  the  contract,  although  from  the  nature  of 
public  sales  it  is  plain  he  acts  as  agent  only.  Story  on  Agency, 
§  »67. 

Again,  in  Addison  on  Contracts,  the  author  says,  **  every  auc- 
tioneer who  sells,  without  at  the  time  of  the  sale  disclosing  the- 
name  of  his  principal,  contracts  personally.''  p.  642.  In  Babington 
on  Auctions,  9  Law  Lib.,  g  185,  the  rule  is  laid  down:  '^  Where 
an  auctioneer  does  not  disclose  the  name  of  his  principal  at  the 
time  of  the  sale,  he  is  personally  liable  to  an  action  for  damages 
for  not  completing  the  contract." 

The  cases  relied  on  by  the  appellants  are  cases  in  which  the  salet 
were  made  by  administrators  or  executors  or  trustees  or  by  sheriffs 
or  other  officials,  in  which  the  nature  and  character  of  the  sales, 
and  the  objects  for  which  they  are  made  are  well  known  to  the 
purchaser.  Besides,  one  making  a  sale  in  an  official  capacity  can- 
not,  for  reasons  of  public  policy,  be  held  personally  responsible,  for 
otherwise  ''  no  one,"  as  Judge  Archer  says  in  Mochbee  v.  Gardner^ 
'i  H.  &  O.  176,  ''could  be  induced  to  accept  the  office.  It  can 
hardly  be  said  that  an  auctioneer  is  in  this  sense  a  public  officer.. 
There  is  a  tax,  it  is  true,  upon  the  receipts  of  sales  made  by  him. 
and  he  is  appointed,  and  required  to  give  bond  but  the  tax  is  laid 
for  the  purpose  of  revenue,  and  the  appointment  and  requirement 
to  give  bond  are  provisions  of  the  law  to  secure  the  prompt  pay- 
ment of  the  taxes  thus  levied.  His  business  is  essentially  a  private 
one;  he  may  sell  or  not,  as  he  pleases,  and  is  not  in  any  respoot 
under  the  slightest  obligations  to  the  public. 

For  these  reasons  the  judgment  below  must  be  affirmed. 

Judgment  affirmed, 
Alyky,  G.  J.,  and  Bryan,  J.,  dissented. 

Note  bt  the  RBFORTER.^The  doctrine  of  this  case  is  supported  hj  Bate* 
man  on  the  Law  of  Auctions,  129.     In  Hamon  v.  Boberdean,  Peake,  120,  Loid 
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Kbhton  lield  that  "  in  Buch  a  case,  (he  porehaaer  is  entitled  to  look  to  him.** 
the  auctioneer,  "peraonallj,  for  the  completion  of  the  contract/*  The  same 
wap  held  in  Franidyn  v.  Lomond,  8  C.  B.  687.  Wildb,  0.  J.,  said  there:  "  I 
apprehend  it  to  be  veiy  old  law^  that  an  auctioneer  who  sells  without,  at  the 
time  of  the  sale,  disclosing  the  name  of  his  principal  contracts  personally." 
And  so  it  was  held  in  MOli  ▼.  SwU,  90  Wend.  481.  And  so  in  JbiMt  t.  LfttU 
tUOe,  1  N«T.  4  Pen/,  677. 


WOLFBHSIMBB  Y.    RXTIinja. 
(04Md.S8OL) 

AmigwmMUf&r  eredUort  ^prtferenee  —  fee  for  drawing  aetlffnmmL 

An  assignment  for  the  benefit  of  creditors  is  rendered  void  by  the  reserrallott 

of  a  reasonable  fee  for  drawing  the  instrument. 

TKSOLVENT  proceedings.    The  opinion  states  the  point. 

FiMer  (7.  Slingluff  and  Randolph  Barton^  for  appellant. 

Henry  />.  Lonm/  and  William  J*  O'Brien,  for  appelleea 

Irvikg,  J.  The  sole  question  in  this  case  is,  whether  the  reser- 
yation  of  a  reasonable  fee  for  the  draughtsman  of  the  deed,  for 
its  prex>aration,  is  such  a  preference  in  a  deed  for  the  benefit  of 
creditors,  as  is  forbidden  by  the  Insolvent  Act  of  1884,  ch.  295. 
The  language  of  that  act  is  very  general  and  covers  every  species  of 
debt,  and  we  see  no  escape  from  holding  that  the  reservation  made 
in  this  deed  is  within  the  prohibition  of  that  act.  The  debtor,  who 
was  in  failing  circumstances,  employed  the  draughtsman.  No  one 
else  could,  for  there  was  no  trustee  to  do  it  until  the  deed  was  done. 
It  was  his  debt  or  he  could  not  charge  his  estate  in  the  hands  of  a 
trustee,  with  its  payment  as  he  did  do  by  the  deed.  He  ought  to 
have  paid  the  draughtsman  and  left  no  debt  outstanding  for  the 
service  rendered,  to  be  paid  in  full  from  his  estate  as  a  preference 
debt..  The  question  turns  entirely  on  the  construction  of  the  act 
of  assembly,  and  in  determining  what  kind  of  debt  is  contemplated 
by  and  embraced  in  it,  we  find  no  occasion  to  cite  authority  in 
support  of  our  view.  If  this  deed  had  never  been  executed,  there- 
can  be  no  question  that  the  draughtsman  would  have  had  a  proper 
claim  against  the  employer,  notwithstanding  the  deed  had  never 
Vol.  LI  V  -  97 
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been  executed.  Its  execution  could  not  change  the  character  of 
the  claim  unless  there  had  been  a  special  contract  to  that  eSeot. 
The  fee  for  preparing  this  deed  was  beyond  question  a  debt  of  the 
grantor,  and  though  created  in  an  attempt  to  provide  for  his  credi- 
toT8,  we  find  no  warrant  for  excepting  it  from  the  operation  of  the 
act.  A  majority  of  the  court  thinking  the  order  of  the  Insolyent 
Court  of  Baltimore  city  appealed  from  was  properly  passed,  the 
same  will  be  affirmed. 

BKTAjf  and  BixoHU,  JJ.,  dissented. 


OlAS  T.   CHIOKEBOrak 
{641ld.  SIS.) 

Agmyon — tomXL  —  agwA%Mnga%hiMmmi^ 

Tlia  plaintiif  consigned  a  piano  to  B.  and  K,  a  Ann,  to  be  sold  for  casli.  With 
the  assent  of  E. ,  B.  removed  it  to  his  house  and  used  it  there  for  nine  or  ten 
months,  when  he  sold  it,  as  belonging  to  himself  or  his  wife,  to  the  defend- 
ant, who  paid  him  a  fair  price,  and  purchased  in  good  faith.  HM^  that  tlie 
plaintiff  could  not  reoorer  the  piano. 

REPLEYIK.     The  opinion  states  the  case.    The  plaintiff  nad 
judgment  below. 

Isidor  Raynor,  for  appellant 

B.  Howard  Haman,  for  appellees. 

BnoHiE,  J.  The  uncontrovertod  testimony  in  this  case  shows 
that  Buckland  &  Ebeling  were  a  firm  engaged  in  selling  pianos  of 
their  own,  and  also  on  consignment  from  other  parties,  among 
whom  were  the  appellees;  that  the  piano  replevied  in  this  case  was 
one  they  had  received  from  the  appellees,  and  that  they  were  au- 
thorized to  sell  it  for  cash,  and  when  sold  their  duty  was  to  trans- 
mit the  proceeds  to  the  appellees;  that  this  piano  was,  with  the 
assent  of  Ebeling,  removed  to  the  residence  of  Buckland  for  private 
use,  and  after  remaining  there  for  nine  or  ten  months  was  sold  by 
Buckland,  as  belonging  either  to  himself  or  wife,  to  the  appellant, 
whose  business  wan  that  of  a  dealer  in  furniture,  for  two  hundred 
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and  fifty  dollars,  a  fair  price  at  the  time;  that  appellant  paid  the 
money  to  Buckland,  taking  his  personal  receipt,  and  was  a  bofmjide 
purchaser,  without  notice  of  the  relations  between  the  firm  oi 
Buckland  and  Ebeling  and  the  appellee,  and  unaware  that  eithet 
Bttckland  or  the  firm  was  in  any  financial  trouble;  a  fact  which  he 
learned  through  the  newspapers  several  days  after  the  purchase. 

The  controverted  evidence  was  on  the  point  whether  Buck- 
land,  when  the  piano  was  removed  to  his  home,  nine  or  ten  months 
before  the  sale,  had  bought  it,  or  merely  borrowed  it;  Buckland 
testifying  that  he  had  bought  it,  directing  it  to  be  charged  to  his 
account,  and  Ebeling  that  it  was  merely  lent  to  him. 

In  our  view  of  the  effect  of  the  undisputed  evidence,  it  is  imma- 
terial in  this  case  whether  Buckland  had  bought  the  piano  from 
the  firm,  or  only  borrowed  it.  The  question  is  not  whether  Buck- 
land  had  actually  acquired  title  to  the  piano  in  himself  as  between 
him  and  the  Chickerings,  but  whether  under  all  the  facts  and  cir- 
cumstances disclosed  in  the  undisputed  proof,  Dias  is  to  be  pro- 
tected, as  an  innocent  purchaser  for  value,  against  the  principals  of 
Buckland  and  Ebeling.     In  our  opinion  he  is  clearly  so  entitled. 

Assuming  that  Buckland  had  not  purchased  the  piano  himself  in 
tact,  or  that  having  undertaken  to  buy  it,  his  character  as  agent 
rendered  such  a  purchase  voidable  in  law;  he  was  nevertheless  as 
one  of  the  firm  of  Buckland  and  Ebeling  put  in  possession 
of  the  piano  and  specifically  clothed  with  the  power  to 
sell  it  for  cash  to  any  outside  j^y.  Such  a  sale  he  actually  did 
make;  he  sold  the  piano  for  cash  and  received  the  money;  and 
assuming  the  ownership  of  the  property  not  to  be  in  him,  he  should 
have  transmitted  the  proceeds  to  the  Chickerings  to  whom  it  was 
due,  and  who  are  legally  entitled  to  recover  it  from  him.  But  so 
far  as  the  purchaser  is  concerned,  his  obligation  ended  with  his 
payment.  The  privat^  instructions  from  the  principal  to  their 
agent,  he  is  not  a  party  to  nor  bound  by.  Buckland  being  clothed, 
not  only  with  possession  of  the  piano  but  the  right  to  sell  it  also, 
and  moreover  having  been  allowed  to  treat  it  as  his  own  property, 
and  so  use  it  in  his  private  family,  without  objection  or  interfer- 
ence by  the  Chickerings  for  nine  or  ten  months,  we  think,  under 
the  common  law,  without  pausing  to  consider  the  Factor's  Act,  the 
Chickerings  are  now  estopped  from  making  any  demand  upon  Dias, 
and  that  the  latter  took  a  good  title  to  the  piano. 

The  facts  in  this  case  bring  it  within  the  principle,  that  ''  when 
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one  of  two  innocent  parties  must  snffer  by  the  fraud  of  a  third,  the 
loss  shall  fall  upon  him  who  has  enabled  such  third  person  to  do  the 
wrong/'  It  also  comes  within  the  general  rules  as  laid  down  in 
Wharton  on  Agency,  §  200:  '^  At  common  law,  an  agent  with 
prima  facie  right  to  sell  may  convey  title  to  a  bona  fide  purchaser 
without  notice;"  and  in  section  201:  **  Where  property  is  unlawfully 
sold  by  an  agent,  it  or  its  proceeds,  may  be  followed  by  the  princi- 
pal until  he  meet  with  a  bona  fide  purchaser  without  notice." 

The  case  of  HaU  ▼•  ffinks,  21  Md.  406,  in  which  there  is  a  full 
discussion  of  the  principles  iuToIred,  fully  coyers  the  one  before 
us.  The  doctrine  there  expressed,  as  applicable  to  a  case  like  this, 
is  also  recognized  in  Levi  y.  Booth,  68  Md.  811,  812;  s.  a,  48  Am. 
Rep.  382. 

It  f oUows  therefore  from  our  conclusions,  that  we  regard  the  rul- 
ings and  instructions  of  the  court  below  as  erroneous;  and  as  the 
eyidence  below  would  haye  justified  an  instruction  to  the  jury  to 
find  a  yerdict  for  the  defendant,  we  shall  reyerse  the  judgment  with- 
out awarding  a  new  trial. 

Jmlgment  revmrwei^ 

Alvbt,  0.  J.,  dissented* 


HUBSBY  y.  Btav. 

(MMd.  «B6w) 


Lai^dUfrdandtenmii^nuimnee  ereeted  fty  tenant -^Itifnrif  qftet 

eonMMorif  negligence, 

A  tenant  who  during  his  tenn  erected  an  insecure  fence  on  the  leased  premises 
may  be  liable  for  an  injary  by  its  falling  on  a  passer  in  the  street  after  his 
surrender  of  the  premises  to  the  landlord. 

The  person  injured  was  a  child  thirteen  years  old.  HeUi,  that  she  was  not 
negligent  in  stopping  in  front  of  tbe  fence  to  looR  at  something  across  the 
street,  although  she  would  not  have  been  hart  if  she  had  not  stopped.  * 

AOTION  for  personal  injuries  by  negligence.    The  opinion  states 
the  case.    The  plaintiff  had  judgment  below. 

Arthwr  W.  Maehen^  for  appellant. 
John  L  Yelloti,  for  appellee. 


*  See  Murray  v  MeShane  (52  Md.  217)»  86  Am.  Bep.  887;  FafiMf  y.  Man- 
theeter  (58  N.  H.  480),  42  Am.  Rep.  408. 
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BiTCHiB^  J.  The  plaintifPs  canse  of  aoticm  on  which  he  re- 
corered  below  is  thus  set  out  in  his  amended  narr,: 

''For  that  he,  the  defendant,  heretofore,  to-wit,  on  the  first  day 
of  Febrnairy,  1884,  at  the  city  of  Baltimore,  was,  and  for  a  long 
time  prior  thereto,  had  been  in  possession  of  certain  premises  there 
situate,  and  while  so  in  possession  wrongfully  and  unjustly  caused 
to  be  put  and  erected  in  and  upon  a  certain  public  street  and  high- 
way there  called  West  Pratt  street,  a  high  and  long  fence,  to-wit, 
about  twelve  feet  high  and  fifteen  feet  long,  and  connected  there- 
with a  certain  wooden  shed  or  structure;  and  wrongfully,  negligently 
and  unjustly  allowed  and  permitted  said  fence  belonging  and  ap- 
purtenant to  the  premises  aforesaid,  so  in  possession  of  the  defend- 
ant, and  in  and  upon  the  said  public  street  and  highway,  to-wit, 
West  Pratt  street,  to  become  dilapidated,  unsafe  and  dangerous  to 
persons  rightfully  passing  on  and  along  said  public  highway  or 
street,  and  to  remain  in  such  dilapidated,  unsafe  aud  dangerous 
condition  for  a  long  space,  to-wit,  from  the  said  first  day  of  Feb- 
ruary until  the  day  of  the  institution  of  this  suit;  by  means  and  in 
consequence  of  which  said  wrongful*  negligent,  unjust  and  improper 
conduct  of  the  said  defendant,  the  fence  did  on  the  20th  day  of 
February,  1884,  fall  down  upon,  over  and  across  the  said  public 
street  or  highway,  to-wit  West  Pratt  street;  and  Maggie  Byan,  the 
infant  daughter  of  the  plaintiff  then  passing  on  and  along  said  West 
Pratt  street,  on  the  way  to  the  place  of  her  employment,  while  in 
the  exercise  of  reasonable  caution  and  care  on  her  part,  was  un- 
avoidably crushed  beneath  the  weight  of  the  said  falling  fence  and 
nuisance,  and  thereby  cut,  bruised,  wounded  and  permanently  injured 
whereby  she  became  sick,  sore  and  disordered,  and  has  so  remained 
until  the  institution  of  this  suit;  whereby  the  plaintiff  during  all 
that  time  was  deprived  of  the  services  and  assistance  of  his  said 
infant  daughter,  and  was  forced  to  lay  out  and  expend  a  large  sum 
of  money  in  and  about  her  care  and  nursing,  to-wit,  the  sum  of  one 
hundred  dollars,  and  has  during  all  that  time  been  deprived  of  her 
services  and  assistance,  and  other  wrongs  and  injuries  were  inflicted 
upon  the  plaintiff  by  the  wrongful,  unjust  and  negligent  acts  of 
the  defendant  hereinbefore  alleged." 

**  And  the  plaintiff  brings  this  suit  therefor,  and  claims  tl,000 
damages." 

The  proof  clearly  established  the  falling  of  the  fence  upon  the 
child  while  near  it  on  the  street  designated,  on  the  20th  of  Feb- 
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raary,  1884;  that  the  fence  was  of  the  dimenBious  described,  and 
appurtenant  to  the  lot  whose  front  it  bounded,  as  it  ran  along  and 
with  said  highway;  that  the  defendant  had  occupied  said  lot  as 
tenant,  a  yacant  one  when  he  went  upon  it,  and  had  used  it  for  the 
purposes  of  his  business,  and  had  erected  the  fence  or  part  of  it, 
and  the  shed  or  stable  which  stood  against  it,  at  least  six  or  eight 
years  prior  to  the  time  of  the  accident;  that  he  had  surrendered 
possession  of  the  lot  to  his  landlord  on  the  fourth  of  said  month  of 
February,  and  removed  the  stable  about  the  same  date;  and  ako 
after  the  accident  removed  tlie  fence  still  standing,  and  took  it 
into  his  own  possession. 

[Omitting  other  points.] 

The  defendant's  second  prayer  presents  the  proposition,  that  if 
the  surrender  of  the  lot  to  his  landlord  took  place  on  the  fourth  of 
February,  and  the  accident  did  not  occur  until  the  twentieth  of 
the  same  month,  he  was  not  liable.  This  prayer,  we  think,  was 
also  properly  rejected. 

We  see  nothing  in  a  simple  surrender  of  the  lot,  in  connection 
with  the  other  facts  in  the  case,  to  relieve  the  defendant  from  the 
operation  of  the  general  principle,  that  the  originator  of  a  nuisance 
is  liable  for  injuries  occasioned  thereby.  There  are  cases  in  which 
it  has  been  decided  that  by  reason  of  the  natiire  of  the  conveyance 
of  the  property  on  which  a  nuisance  exists,  an  adoption  of  the  nui- 
sance, and  an  obligation  to  make  repairs  have  been  assumed  by  the 
grantee,  to  the  relief  of  the  originator;  but  the  facts  of  this  case 
bring  it  within  no  such  exception.  No  particulars  of  the  terms  of 
the  lease  between  the  defendant  and  his  landlord  are  furnished. 
And  the  surrender  of  the  landlord  appears  to  have  been  a  mere  re- 
linquishment of  the  lot;  the  defendant  acting  as  the  owner  of  the 
fence  and  structures  erected  by  him,  and  exercising,  even  after  the 
day  of  the  accident,  the  right  to  enter  upon  the  premises  and  re- 
move the  fence  as  his  own,  part  of  which  had  caused  the  injurj 
complained  of.  As  the  lot  was  a  vacant  one  when  he  leased  it,  the 
presumption  is  that  he  had  the  ownership  of  and  the  right  to  enter 
and  to  take  away  all  structures  erected  by  him  dnring  his  tenancy, 
as  he  in  fact  did.  Wood  Nuis.,  §§  114,  676. 

In  defendant's  fourth  prayer  he  submits  the  instruction  that  if 
the  child  ^'  stopped  on  the  street  while  passing  the  fence  for  the 
purpose  of  looking  at  some  object  on  the  opposite  side  of  the  street, 
and  that  the  accident  would  not  have  occurred  if  she  had  not 
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stopped/*  the  plaintiff  could  not  recover.  The  mere  stopping  of 
the  child  had  no  effect  upon  the  condition  of  the  fence,  and  as 
broadly  stated,  it  was  asking  the  court  to  rule  as  matter  of  law,  that 
it  is  contributory  negligence  to  stop  on  a  highway,  and  without 
reference  to  the  length  of  time  of  the  stop,  if  injury  from  a  dilapi- 
dated structure  then  happens.  The  presumption  to  a  traveller  of 
a  street  is  not  that  adjacent  buildings  are  unsafe  and  liable  to  fall, 
and  that  reasonable  care  requires  him  to  hurry  on;  he  naturally 
supposes  otherwise,  and  such  a  supposition  is  in  accord  with  the 
public  duty  of  proprietors  of  structures  along  such  a  highway  to 
prevent  their  becoming  unsafe  to  passers-by.  There  are  many  in- 
stances in  which  it  is  not  incompatible  with  the  lawful  use  of  a 
street  to  halt  while  passing  along.  The  conduct  of  the  child  in 
this  case  is  one.  She  paused  only  for  a  minute  or  two,  to  gaze  with 
childish  curiosity  at  some  workmen  shingling  a  roof.  There  was 
certainly  no  error  in  rejecting  this  prayer. 

Judgmmd  ixjfirmdd. 


s 
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<MMd.  4») 

TTFUOIENTLY  reported,  63  Am.  Bep.  219. 


LlHBWEAYBR  V.  SlAQUL 

(MXd.  406.) 

ParinerMp  —  UmUed  -  payment  of  capital  —  OiOt^ud  eatk. 

On  the  formiition  of  a  limited  partnership  tlie  special  partner  gave  his  certified 
check  for  $10,000,  the  amount  of  his  capital,  which  was  deposited  to  the 
credit  of  the  new  firm.  Afterward,  on  the  same  day,  the  firm  gave  him 
their  cheeks  on  the  same  bank  for  some  $7,000,  the  amount  appearing  to  his 
credit  on  the  boolcs  of  a  former  firm  composed  of  the  some  members.  HM, 
that  this  was  not  an  actual  cash  contribution  as  required  by  the  statute,  and 
the  special  partner  was  liable  as  a  general  partner.     {See  note,  p,  781.) 
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ACTION  on  a  promiBBorj  note.     The  opinion  states  the  case. 
The  defendant  had  judgment  below. 

Oeorge  Whitelock  and  Samuel  SchmuekeTf  for  appellant. 

ISred.  W.  Story  and  Bdward  Otis  Hinhley,  for  appellee. 

Miller,  J.  Seyeral  questions  arise  on  this  appeal,  and  present^ 
for  the  first  time  in  this  court;,  the  construction  of  certain  sections 
of  article  72  of  the  Code,  relating  to  ^'limited  partnerships." 

This  suit  was  brought  by  the  appellant  against  Luther  W.  Hop- 
kins, Charles  T.  Matthews  and  David  W.  Slagle,  as  partners  doing 
business  under  the  firm  name  of  ^'Hopkins,  Matthews  ft  Co/' 
This  firm  failed  and  made  an  assignment  for  the  benefit  of  its  cred- 
itors on  the  29th  of  April,  1884.  The  cause  of  action  sued  on  was 
a  promissory  note  for  $404,  signed  in  the  firm  name,  dated  the  Ist 
of  April,  1884,  and  payable  at  thirty  days  to  the  order  of  ''  Line- 
weayer  ft  Co.,"  of  which  latter  firm  the  plaintiff  was  the  surviving 
partner.  There  was  no  controversy  as  to  the  liability  of  Hopkins 
and  Matthews,  but  Slagle  set  up  the  defense  that  he  Wiis  a  special 
partner,  and  the  effort  of  the  plaintiff  was  to  hold  him  responsible 
as  a  general  partner.  At  the  trial  several  exceptions  were  taken  by 
the  plaintiff  to  the  rulings  of  the  court  which  present  the  real  sub- 
jects of  dispute,  and  these  have  been  argued  by  counsel  with  much 
zeal  and  ability. 

The  testimony  shows  that  on  the  15th  of  March,  1880,  these 
three  parties,  Hopkins,  Matthews  and  Slagle,  formed  a  partnership 
under  the  firm  name  of  ** Hopkins,  Matthews  ft  Co.,  to  carry  on  a 
general  commission  business  in  the  city  of  Baltimore,  in  which 
Slagle  became  a  special  partner  and  contributed  $5,000  capital. 
This  partnership,  by  its  terms,  commenced  on  the  15th  of  March, 
1880,  and  ended  on  the  14th  of  March,  1882,  and  in  regard  to  its 
due  formation  no  question  arises.  It  is  conceded  that  all  the  requi- 
sites and  formalities  required  and  prescribed  by  article  72  of  the 
Code  were  duly  followed  and  complied  with.  In  this  firm  Slagle 
was  unquestionably  a  special  partner  merely,  and  not  therefore 
liable  for  its  debts  beyond  the  $5,000  which  he  had  contributed  to 
its  capital.  On  the  15th  of  March,  1882,  the  day  succeeding  that 
limited  for  the  duration  of  this  partnership,  the  same  parties  exe- 
cuted and  acknowledged  the  following  certificate  : 
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"  Be  it  remembered,  and  it  is  hereby  certified  that  we,  Luther 
W.  Hopkins  and  Charles  T.  Matthews,  as  general  partners,  and 
David  W.  Slagle,  as  special  partner,  and  all  residing  in  the  city  of 
Baltimore,  in  the  State  of  Maryland,  have  formed  and  entered  into 
■a  limited  partnership  under  the  name  or  firm  of  '  Hopkins,  Mat- 
thews &  Go.,'  and  intend  to  transact  a  general  commission  business 
in  the  city  of  Baltimore.  The  said  W.  Slagle  has  contributed 
tlO,000  to  the  capital  of  the  firm,  and  the  partnership  is  to  com- 
mence on  the  15th  day  of  March,  1882,  and  is  to  terminate  on  the 
28th  day  of  February,  1885." 

This  certificate  was  duly  recorded,  and  the  ^'  terms  of  the  partner- 
nership  "  duly  published  in  the  newspapers;  and  it  has  been  con- 
tended by  counsel  for  the  appellee  that  this  partnership  is  to  be  re- 
.garded  as  a '  ^  renewal  or  continuance  "  of  the  one  which  it  succeeded. 

[Omitting  this.  ] 

The  next  question  is,  did  Slagle  contribute  and  pay  the  910,000 
.as  the  law  requires,  so  as  to  entitle  him  to  the  status,  and  immunity 
of  a  special  partner?  In  yarious  sections  of  this  article,  it  is  pro- 
vided  that  the  special  partner  **  shall  contribute  in  actual  cash  pay- 
ments a  specified  sum  as  capital  to  the  common  stock; "  that  a  cer- 
tificate shall  be  executed,  acknowledged  and  recorded,  which  shall 
«tate,  among  other  things,  *^  the  amount  of  capital  which  each  special 
partner  shall  have  contributed  to  the  common  stock; "  that  at  the 
time  of  filing  this  certificate,  there  shall  also  be  filed  an  affidavit  of 
one  or  more  of  the  general  partners,  '^  stating  that  the  sums  specified 
in  the  certificate  to  have  been  contributed  by  each  of  the  special 
partners  to  the  common  stock  have  been  actually  and  in  good  faith 
paid  in  cash;  ^  that  '^  if  any  false  statement  shall  be  made  in  such 
•certificate  or  affidavit,  all  the  persons  interested  in  such  partner- 
jihip,  shall  be  liable  for  all  the  engagements  thereof  as  general 
partners, "  and  that  '^  the  partners  shall  publish  the  terms  of  the 
partnership  when  registered,  for  at  least  six  weeks  immediately  after 
mich  registry,  in  two  newsjmpers  to  be  designated  by  the  clerk  of 
the  court  in  which  such  registry  shall  be  made." 

These  are  some  of  the  conditions  which  the  legislature  has  seen 
^t  to  attach  to  the  privilege  of  participating  in  the  profits  of  a  part- 
nership, without  absolute  liability  for  its  debts.  One  of  the  objects 
they  are  intended  to  attain,  is  notice  to  the  public  of  the  exact  terms 
of  the  partnership,  ac  that  those  who  deal  with  it  may  do  so  advis- 
4edly.  Another,  and  the  most  important,  is  that  the  contribution 
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by  the  special  partner  shall  be  made  in  actual  cash.  This  also  has 
in  view  the  protection  of  the  public.  '*  Its  object  is  to  provide  a 
fund  on  the  day  the  company  is  formed,  to  be  thereafter  subject  to 
no  contingencies  or  losses,  except  those  which  come  from  the  proper 
business  of  the  partnership  "  (103  Mass.  19),  and  wherever  the 
question  has  arisen,  the  courts  have  uniformly  exacted  a  strict  com- 
pliance with  this  condition.  The  contribution  cannot  be  made 
partly  in  cash,  and  partly  in  goods,  credits  or  assets  of  another  firm 
taken  at  a  valuation,  nor  will  government  bonds  or  any  other  class 
of  commercial  securities,  no  matter  how  valuable  they  may  be,  or 
how  easily  convertible  into  money,  be  accepted  as  a  sulistitute  for 
the  ''  actual  cash  payments,"  which  the  statute  requires.  Hdvilani 
V.  Chace^  39  Barb.  1283;  Pierce  v.  Bryant,  5  Allen,  91;  Haggertyy. 
Foster,  103  Mass.  17;  Richardson  v.  ffogg,  38  Penn.  St  153;  Inre 
Merrill,  12  Blatchf.  221;  Van  Ingen  v.  Whit^nan,  62  N.  Y.  613. 
Nor  is  it  material  that  the  parties  may  have  acted  in  good  faith,  and 
have  honestly  intended  to  comply  with  the  law,  and  have  honestly 
supposed  the  transaction  did  gratify  the  statute,  for  as  was  said  by 
FoLGGR,  J.,  in  the  case  last  cited:  ''The  statement  of  the  amount 
of  the  cash  payment  is  required  so  that  the  public  may  gauge 
thereby  the  extent  of  its  dealings  with  the  firm.  The  affidavit  is 
called  for,  that  the  public  may  have  reliance  upon  the  existence  of 
the  fact  of  payment.  The  statute  is  thwarted,  the  pubh'c  is  misled 
and  deceived,  as  much  when  there  is  an  unintentional  untruth,  i\& 
when  there  is  an  intentional  one.  This  statute  does  not  set  out  to 
deal  with  motives,  but  with  acts  and  their  results;  and  it  guards 
the  public,  not  by  requiring  good  intentions,  but  a  certain  act  done 
in  a  certain  mode,  and  a  true  statement  that  it  htis  been  thus  done.'' 
To  the  same  effect  is  the  decision  in  the  Masachusetts  csise  (103 
Mass.  17)  where  it  was  held  that  government  bonds  could  not  be 
regarded  as  equivalent  to  cash  within  the  meaning  of  the  statute. 
**  It  is  wholly  immaterial,"  says  the  court,  *'that  the  transaction 
at  the  time  was  honestly  intended  and  understood  by  the  parties  to 
be  sufficient;  that  the  securities  actually  transferred  afforded  the 
means  by  which  their  cash  value  was  in  fact  subsequently  realized; 
or  that  creditors  were  not  actually  defrauded.  The  statute  is  plain 
and  explicit.  The  use  of  the  phrase, '  actual  cash  payment,'  is  em- 
phatic and  significant.  It  is  wisely  intended  to  exclude  a  construc- 
tion by  which  commercial  securities  of  any  description  may  be  re- 
garded, by  the  aid  of  mercantile  usage,  as  substantially  equivalent 


OCTOBEE  TEBM,  1885.  779 

Idneweayer  ▼.  SUgle. 


to  cash;  and  to  remove  from  all  parties  the  temptation  to  evade  its 
requirements  in  this  respect.'' 

This  brings  ns  to  an  examination  of  the  facts  attending  the  al- 
leged contribution  and  payment  of  the  tlO,00<)«  The  proof  shows 
that  on  the  15th  of  March,  1882,  the  day  on  which  the  certificate 
was  signed,  and  at  abont  10  o'clock,  a.  m.,  Slagle  gave  to  the  firm 
of  '^Hopkins,  Matthews  &  Go."  a  certified  check  on  the  Citizens' 
National  Bank,  for  tlO,000,  which  was  soon  afterward  deposited  by 
the  firm  and  passed  to  its  credit;  that  in  a  few  hours,  and  on  the  same 
day,  between  two  and  three  o'clock,  p.  h.,  the  firm  gave  Slagle  its 
check  on  the  same  bank  for  $6,500  and  that  three  days  afterward 
the  firm,  by  another  cheek,  paid  him  the  sum  of  tl,119.16.  There 
is  further  proof  to  show  that  the  old  firm  kept  their  account  lu  the 
same  bank,  and  that  on  the  15th  of  March,  188:2,  and  prior  to  the 
deposit  of  Slagle's  check,  that  account  was  overdrawn  to  a  small 
amount,  and  that  on  that  day  and  the  next,  neither  the  old  firm  nor 
the  new  one,  nor  Hopkins  and  Matthews,  the  general  partners  in 
both,  had  any  money  in  bank  out  of  which  the  t6,500  check  could  be 
paid,  save  that  which  was  derived  from  Slagle's  check  for  tlO,000. 
Assuming  then  that  these  were  the  facts,  or  that  a  jury  would  so  find 
from  the  evidence,  the  transaction  amounted  simply  to  this,  that 
Slagle  on  the  morning  of  the  15th  of  March,  1882,  paid  in  his 
110,000,  and  a  few  hours  afterward  on  the  same  day  $6,500  of  the 
same  money  was  paid  back  to  him*  Now  we  take  it  to  be  too  plain 
for  argument  that  this  was  not  such  a  ''  contribution  "  of  910,000, 
''  to  the  common  stock  "  of  the  firm  that  day  formed,  as  the  law 
requires.  In  no  legitimate  sense  of  the  word  can  the  paying  of 
money  one  hour  and  receiving  it  back  the  next,  be  said  to  be  a 
'<  contribution  "  of  it  for  any  purpose  whatever.  We  hold  it  to  be 
clear  that  to  gratify  the  statute  the  special  partner  must  pay  his 
money  into  the  common  stock  and  leave  it  there  to  the  risks  of  the 
business.  The  payment  and  devotion  of  the  money  to  the  business 
of  the  firm  must  be  actual  and  absolute,  not  apparent  and  illusory. 
If  the  terms  referred  to  leave  any  doubt  that  this  is  what  the  statiite 
means,  that  doubt  must  be  removed  by  the  thirteenth  and  four- 
teenth sections,  in  which  it  is  expressly  declared  that  **  no  part  of 
the  sum  which  any  special  partner  shall  have  contributed  to  the 
capital  stock  shall  be  withdrawn  by  him,  or  paid  or  transferred  to 
him  in  the  shape  of  dividends,  profits  or  otherwise  during  the  con- 
tinuance of  the  partnership,"  and  if  by  payment  of  interest  or 
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profits,  his  cental  shall  be  reduced^  he  '*  shall  be  bonnd  to  restore 
the  amonnt  necessary  to  make  good  his  share  of  capital^  with  in- 
terest." 

But  the  appellee  has  explained  why  these  snms  of  $6,500,  and 
$1,119:16  were  thus  paid  back  to  him  immediately  upon  the  forma- 
tion of  the  new  partnership.  That  explanation,  as  we  gather  it  from 
the  record,  is  substantially  as  follows:  There  is  proof  to  show  that 
at  the  termination  of  the  old  firm,  its  books  were  balanced,  and 
taking  the  accounts  at  their  face  value  there  stood  to  the  credit  of 
Slagle  as  special  partner  in  that  firm  $5,000  capital,  and  $2,619.16 
profits,  aggregating  $7,619.16,  the  precise  amount  paid  to  him  by 
the  two  checks  of  the  15th  and  18th  of  March,  1882;  that  in  the 
partnership  articles  of  the  old  firm  there  was  one  to  the  effect  that 
on  its  expiration,  the  general  partners  should  purchase  all  the  fix- 
tures, tools  and  implements  used  in  the  prosecution  of  its  business, 
then  on  hand;  that  the  assets  of  the  old  were  taken  by  the  new  firm 
at  an  estimated  yalue  which  was  guaranteed  by  the  old  firm;  that  aD 
the  debts  and  liabilities  of  the  old  firm  were  paid  as  its  assets  were 
collected,  and  a  balance  was  left  of  such  assets  sufficient  to  pay  back 
to  Slagle  all  his  capital  and  profits  except  the  sum  of  $609.52;  and 
that  this  deficiency  was  charged  against  him  in  the  accounts  of  the 
new  firm.  There  is  also  proof  that  at  the  time  the  books  of  the  old 
firm  were  thus  balanced,  the  cash  thereby  appearing  to  be  on  hand 
was  theoretical  merely,  and  that  the  actual  cash  was  scattered  all 
over  the  country  in  the  shape,  as  we  infer,  of  debts  and  accounts  due 
the  firm;  that  these  were  not  collected  until  some  time  after,  pre- 
cisely how  long  is  not  stated,  the  new  firm  had  been  in  operation; 
and  that  all  of  them  never  were  collected,  for  when  the  affairs  of  the 
old  firm  were  liquidated  there  was  a  deficiency  in  the  estimated  value 
vl  these  assets  to  the  extent  of  $1,828.56.  Now  assuming  as  true 
all  the  facts  above  stated  that  can  be  regarded  as  favorable  to  the 
appellee,  we  do  not  think  his  case  is  placed  in  any  better  legal  po- 
sition. The  fact  still  remains  that  the  $10,000  was  not  contributed 
in  cash  as  the  law  requires.  The  sum  of  $2,380.84  only  was  so  con- 
tributed, while  the  balance,  amounting  to  $7,619.16,  was,  in  fact, 
represented  by  his  interest  in  the  uncollected  and  unrealized  assets 
of  the  old  firm,  taken  at  a  valuation  which  was  guaranteed  by  that 
firm.  In  our  judgment  this  cannot  be  accepted  as  an  equivalent 
for  the  cash  which  the  law  requires,  without  ignoring  all  the  decis- 
ions upon  the  subject,  as  well  as  the  plain  meaning  of  the  statute 
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itself.  In  our  opinion  the  requirement  that  the  special  partner 
shall  '^  cotitribnte  "  a  specific  sum  '^  in  actual  cash,''  was  made  bj 
the  l^islature  for  the  very  purpose  of  preventing  such  transactions* 
The  statement  therefore  in  the  certificate  and  affidavit,  that  Slagle 
had  made  this  contribution  of  tlO,COOy  was  in  legal  contemplation 
''  a  false  statement "  no  matter  with  what  good  faith  or  with  what 
honest  intentions  he  and  his  associates  may  have  acted. 

[Omitting  other  questions,] 

Judgment  reversed  and  new  trial  awarded. 

Reversed  and  remanded. 

NOTB  BT  THB  Bbportbr.— It  seems  however  that  if  the  cheek  is  not  ceitifled 
it  is  not "  actoal  cash  "  in  any  event.  The  deliveiy  before  the  filing  of  a  oertifi- 
eate  of  special  partnership,  by  a  party  intending  to  become  a  special  partner  to 
the  general  partners,  of  a  checlL  payable  to  their  order,  drawn  on  a  bank,  where 
he  has  fonds  to  meet  it,  is  not  "  an  actoal  cash  payment "  within  the  meaning  of 
the  New  Jersy  statnte,  and  will  not  entitle  him  to  protection  as  a  special  partner. 
In  DuratU  v. Abendroth, 09  N.  Y.  148;  s.  c,  25  Am.  Rep.  158;  V€m  Ingen  t.  WhU^ 
man,  02  N.  Y.  518,  it  is  urged  however  that  the  delivery  of  a  check  payable  at  sight 
is  equivalent  to  an  appropriation  of  a  cash  fund  to  the  capital  of  the  partner- 
ship and  is  therefore  a  substantial  <x>mplianoe  with  the  statute.  If  instead  of 
handing  over  the  money  the  special  partner  should  deposit  the  amount  of  his 
contribution  in  a  bank  to  the  credit  of  the  firm,  or  with  a  third  person,  so  as 
to  part  with  all  control  over  it  by  himself  exclusively,  and  enable  the  general 
partners  to  appropriate  it,  it  might  well  be  urged  that  this  would  be  a  sufficient 
compliance  with  the  statute.  A  sum  may  be  deemed  to  be  paid  or  contributed 
in  cash  when  the  money  is  placed  within  the  absolute  control  of  the  person 
who  is  to  receive  it,  although  not  within  his  manual  custody.  But  where  a 
check  is  drawn  for  the  benefit  of  the  payee  upon  a  bank  in  which  the  drawer 
has  a  deposit,  and  is  delivered  to  the  payee,  the  latter  does  not  acquire  even  an 
equitable  lien  upon  the  fund  In  bank.  The  relations  between  a  banker  and 
depositor  to  whose  credit  money  is  placed,  is  the  ordinary  relation  of  debtor  and 
creditor,  and  has  been  universally  so  regarded  since  the  question  was  elabo- 
ately  discussed  and  decided  in  the  House  of  Lords  in  the  case  of  Fbley  v.  HiU, 
2  H.  L.  Cas.  28.  It  is  equally  well  settled  that  an  assignment  of  a  pa^t  of  a 
debt  wUl  not  bind  the  creditor  either  in  equity  or  at  law,  nor  deprive  him  of 
the  right  to  pay  the  whole  to  the  assignor  after  notice  that  part  has  been  trans- 
ferred to  the  assignee  (MandeviUe  v.  Wdeh^  5  Wheat.  277;  Gibaan  v.  Cooke^ 
20  Pick.  15;  H&pkin»  v.  Bube,  26  Penn.  St.  85;  CHb^on  v.  Finley,  4  Md.  Ch.  75), 
and  because  the  right  of  the  depositor  against  a  bank  is  merely  that  of  a  cred- 
itor, and  an  assignment  of  part  of  the  deposit  is  not  an  equitable  assignment  of 
any  interest  in  the  fund,  a  bill  of  exchange  or  check,  before  acceptance,  does 
not  operate  as  a  transfer  of  the  funds  of  the  drawer  in  the  hands  of  the  drawee, 
nor  create  any  lien  thereon.  Chapman  v.  White^  6  N.  Y.  412.  The  holder  of 
a  bank  cheek  cannot  sae  the  bank  for  refusing  payment  In  the  absence  of  proof 
that  It  was  aoeepted  by  the  bank  or  chaiged  against  the  d»wer.    Bank  of  the 
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JUptMic  V.  jmard^O  Wall.  152;  I^nt  Nat.  Bank  v.  WhUman,  04  U.  S.  34S. 
A  check  is  but  an  order  on  a  depoeitarj,  directing  him  to  pay  a  certain  aom  to 
the  payee  or  bearer.  The  drawer  can  intercept  its  payment  at  any  time  before 
actual  payment  or  acceptance  by  the  drawee.  It  does  not  furnish  to  the  payee 
a  fund  which  is  subject  to  his  exclusive  control.  U  may  be  regarded  by  mer 
<»ntile  usage  as  equivalent  to  a  cash  payment;  it  may  be  convertible  immedl- 
■ately  into  money;  but  its  delivery  to  the  general  partners  is  not  the  payment 
in  actual  cash  which  is  contemplated  by  the  statute.  U.  S.  Clr.  Ct.,  8.  D.  N. 
Y.,  March  26, 1886.  McGinmu  v.  FarreUy,  To  the  same  effect,  Durant  t.  Ab- 
endrath^  69  N.  Y.  148;  8.  c,  25  Am.  Rep.  158. 

In  Hogg  v.  OrgiU,  84  Penn.  St.  844,  it  was  held  that  payment  in  good  checks 
of  third  persons,  the  money  actually  going  into  the  business,  was  valid,  and  in 
Seibert  v.  BakeweU,  87  Penn.  St.  506,  it  was  held  that  the  special  partner*8 
check  drawn  against  an  actual  deposit,  the  bank  having  no  claim  against  the 
•drawer,  was  valid. 
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y.  Hammeebackeb. 

(U  Md.  506.) 
Corporation -^  charitable — conditions  ofadmim&n — rmnedif  for  fl^tid  ypon. 

The  plaintiff  was  a  cliaritable  incorporated  asylum  for  aged  persons,  one  of 
the  conditions  of  admission  to  which  was  that  in  addition  to  a  certain  en- 
trance fee,  the  applicant  should  transfer  all  his  property  to  the  asylum.  Z.. 
knowing  the  conditions,  paid  his  entrance  fee  and  declared  in  writing  that 
he  had  no  other  property,  and  was  received  without  executing  any  transfer. 
He  remained  until  his  death,  when  it  was  discovered  that  at  the  time  of  bis 
entrance  he  had  $1,200.  BM,  that  the  plaintiff  could  recover  it  from  his  ad- 
ministrator. 

THE  opinion  states  the  ease.      The  defendant  had  judgment 
below  on  demurrer. 

Jacob  J.  //.  MUnick  and  J^touis  P,  ffenninghaugen,  for  appellant. 

Smnuel  «7.  Hannauy  for  appellees. 

Stoke,  J.  The  object  of  the  incorporation  of  ^'  The  General 
German  Aged  People's  Home  of  Baltimore  City  "  was  certainly  a 
commendable  one.  Its  aim  was  to  furnish  to  aged  and  indigent 
Germans  a  home  for  the  residue  of  their  lives.  It  was  intended  for 
those  only  who  were  over  sixty  yeans  of  age,  who  were  unable  to 
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work/ and  possesaed  of  a  good  character,  and  without  the  means  to 
aecure  for  themselves  a  comfortable  home.  But  with  all  these  re- 
qaisites  before  an  applicant  could  be  admitted,  an  admission  fee, 
ranging  from  $300,  the  highest,  to  $150,  the  lowest,  must  be  paid. 
This  admission  fee  might  be  paid  by  the  applicant  himself,  if  he 
possessed  sufBcient  means,  or  by  his  friends  or  relatives,  if  he  was 
unable  to  do  so.  Another  requisite  for  admission  into  the  institu- 
tion was,  that  the  applicant  should  transfer  to  the  institution  all 
the  property  that  he  had  at  the  time.  It  is  this  latter  provision 
that  creates  the  diflSculty  in  this  case,  and  which  will  require  ex- 
amination. 

It  is  the  primary  purpose  of  this  corporation  to  furnish  homes 
for  those  who  are  unable  to  support  themselves  in  any  degree  of 
eomfort,  and  not  for  those  who  are  so  able.  It  is  not  its  object  to 
furnish  for  the  small  admittance  fee  of  $300  or  $150  a  home  for 
life  to  those  who  still  hold  property,  to  do  as  they  please  with.  To 
allow  that  would  be  to  convert  the  institution  into  a  very  cheap 
boarding-house,  where,  in  addition  to  comfortable  board  and  lodg- 
ing for  life,  the  inmate  would  be  entitled  to  medical  attendance  if 
4nck,  and  a  decent  burial  at  his  death,  and  all  this  for  $300  at  most. 
But  there  is  and  must  be  a  large  cla&s  of  persons  who  own  and  pos- 
sess more  property  than  enough  to  j)ay  the  admission  fee,  but  not 
enough  to  support  themselves  in  the  comforts  they  would  find  at 
the  home.  It  was  for  this  class  that  the  provision,  in  the  consti- 
tution (art  5,  sec.  2,  paragraph  c)  required  the  inmate  to  transfer 
to  the  corporation  all  the  property  he  might  have,  and  it  is  this 
provision  that  is  supposed  to  be  ultra  vires.  But  in  our  opinion  it 
is  not. 

The  certificate  of  incorporation  provides,  **  that  the  corporation 
so  formed,  is  a  corporation  for  the  purpose  to  establish  and  main- 
tain in  the  city  of  Baltimore,  or  within  its  vicinity,  an  institution 
under  the  name  of  *  The  Oeneral  Qerman  Aged  People's  Home,' 
wherein  aged  people  of  both  sexes,  of  good  moral  character,  under 
.fluch  conditions  and  rules  as  may  be  prescribed  by  the  constitution 
and  by-laws  of  this  corporation,  may  find  an  asylum." 

Among  the  rules  laid  down  in  the  constitution  is  the  one  here- 
tofore referred  to,  that  one  of  the  conditions  of  the  admission  was 
the  transfer  to  the  institution  of  all  the  property  of  the  applicant. 

The  general  corporation  law  of  the  State  provides  that  every 
corporation  incorporated  under  the  general  law  shall  possess  cer- 
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tain  powers,  and  among  tliese  ennmemtcd  powers  is  the  right  to 
acquire  by  purchase,  or  in  any  other  manner  not  inconsistent  with 
law,  any  property  which  is  necessary  or  proper  to  enable  such  cor- 
poration to  fulfill  the  purposes  named  in  its  certificate  of  organiza- 
tion.    (See  sec.  48  of  Corporation  Law.) 

Under  this  general  law,  the  corporation  would  be  entitled  to 
receive  property,  unless  it  was  inconsistent  with  law,  or  unless  the 
constitution  and  by-laws  of  this  corporation  forbade  the  acquisition 
of  property  in  that  mode.  But  the  constitution  provides  that  the 
revenues  of  the  corporation,  should  be  derived  from  the  yearly  dues 
of  members,  admission  fees,  donations,  presents,  legacies  and  gifts. 
Now  under  this  clause,  to  say  nothing  of  the  general  law,  a  person, 
not  an  inmate  or  applicant,  could  certainly  donate  or  give  property 
or  money  to  the  institution.  If  A.,  not  an  inmate,  presented  the 
corporation  with  11,000,  no  one  would  doubt  its  power  to  receive 
it,  under  the  head  of  a  voluntary  donation  or  gift.  It  certainly 
would  be  a  hair-splitting  rule  to  say  that  if  B.,  who  was  an  inmate, 
or  an  applicant,  did  the  same,  it  would  not  be  a  donation  or  gift. 
It  is  not  a  purchase,  for  the  inmate  gets  his  right  to  be  there,  finom 
his  age,  his  good  moral  character,  and  the  payment  of  his  admission 
fee.  He  may  not  have  a  cent  of  money  or  property  to  convey,  but 
if  the  other  conditions  are  complied  with,  he  is  admitted.  It  is  as 
properly  classed  as  a  voluntary  donation,  in  the  one  case,  as  the  other. 

But  it  is  argued  that  such  conveyance  of  property  is  against  pub- 
lic policy.  But  public  policy  does  not  forbid  the  purchase  .of  an 
annuity.  By  the  payment  of  a  sum  in  gross,  the  annuitant  obtains 
a  certain  sum  of  money  annually  as  long  as  he  lives.  This  is  much 
practiced  in  England,  and  somewhat  in  this  country,  and  has  never 
been  held  to  be  against  public  policy.  There  is  no  difference  in 
principle  between  receiving  a  sum  of  money  annually  for  life,  and 
a  home,  including  board  and  clothing,  for  life.  If  an  applicant  has 
money  or  property,  the  income  of  which  is  not  sufficient  to  support 
him  or  her,  in  as  much  comfort  as  they  can  get  at  this  home,  it  is 
certainly  not  against  public  policy  for  them  to  dedicate  it  to  secur- 
ing to  themselves  the  advantages  of  this  institution.  Indeed,  where 
the  applicant  has  no  one  depending  upon  him,  it  is  commendable 
in  him  to  do  so. 

Nor  is  it  against  public  policy  for  an  organized  charity  like  this 
to  receive  such  donations,  it  being,  as  we  have  shown,  within  its 
corporate  powers.     On  the  contrary,  this  and  similar  charities  are 
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directly  within  the  line  of  a  sonnd  and  humane  public  policy. 
They  not  only  tend  to  relieve  suffering  in  the  individual^  but  tend 
to  keep  them  from  being  a  charge  upon  the  general  public.  For 
this  purpose  money  is  necessary,  and  they  are  allowed  to  receive 
and  appropriate  it  as  their  charter  allows. 

But  if  we  were  in  error  about  this,  under  the  decision  of  this 
court,  in  the  case  of  United  Chrman  Bank  Y.'Kaiz,  B7  Md.  12^ 
the  defendants  would  he  estopped  from  setting  up  such  defense. 
In  that  case  the  defendant  set  up  as  a  defense  to  the  note  sued  on, 
and  which  had  been  discounted  by  the  banlc,  the  want  of  power  in 
the  bank  so  to  do.  But  while  the  court  said  that  the  bank  had  no 
such  power,  the  defendant,  having  received  the  money,  such  defense 
was  not  avulable  to  him.  That  where  the  contract  has  been  exe- 
cuted, by  the  plainest  rule  of  good  faith  it  should  be  permitted  to 
stand.  That  although  a  corporation  may  act  in  disagreement  with 
its  charter,  yet  a  party  who  has  had  the  benefit  of  the  agreement 
cannot  be  permitted  to  question  its  validity. 

We  shall  see  hereafter  that  this  agreement  was  fully  executed  by 
the  complainant,  and  therefore  neither  ZoUes,  nor  those  claiming 
under  him,  can  now  set  up  such  defense. 

But  our  opinion  as  to  the  power  of  this  corporation  to  require 
the  applicant  to  convey  to  it  all  his  property,  must  be  confined  to 
property  owned  and  possessed  by  the  applicant  at  the  time. 

As  to  its  power,  by  bond  or  otherwise,  to  enforce  the  conveyanoe 
to  it  of  any  future  acquisition  of  property  it  is  not  necessary  for 
us  to  express  any  opinion,  as  that  question  does  not  arise  in  this 
case;  the  whole  property  now  in  dispute  being  owned  by  ZoUes  at 
the  time  of  his  application  for  admission.  We  may  say  that  some 
different  principles  might  govern  the  case  of  future  acquisitions. 

The  facts  in  this  case  are  few  and  plain.  One  Zolles  applied  for 
admission  into  this  Home.  He  acknowledged  that  he  knew  the 
rules  of  the  institution  relative  to  his  admission,  and  assented 
to  the  same.  He  declared  in  writing  that  he  had  no  property,  ex- 
cept the  sum  of  (300,  his  admission  fee,  and  that  he  was  willing  to 
transfer  all  his  property  to  the  institution;  and  being  found  other* 
wise  qualified  he  was  admitted.  He  died  in  the  institution  in 
about  a  year  and  a  half  afterward.  After  his  death,  the  institu- 
tion discovered  that  he  had  given  them  a  false  account  of  his  prop- 
erty, and  that  he  had  some  twelve  hundred  dollars  in  money  and 
notes,  which  his  administrators  now  claim,  and  threaten  to  sue  for. 
V0L.LIV  — 99 
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That  Zolles  practiced  a  fraud  apon  the  institution  is  manifest 
from  this  statement.  He  did  know  the  rules,  and  he  made  the 
most  solemn  declaration  in  writing  that  he  had  no  other  proper^ 
beyond  the  tSOO.  Had  the  appellants  known  of  the  money  he  had, 
they  would  not  have  admitted  him  to  the  Home  until  he  had  con- 
veyed it  to  them  by  proper  legal  oonveyanoe.  But  belioTii.g  his 
statement,  which  was  vouched  for  by  two  others  beside  himself,  they 
did  not  deem  it  necessary  to  take  a  conveyance  of  property,  when 
they  believed  there  was  none  to  convey. 

The  question  then  is,  shall  the  representatives  of  Zolles  now  derive 
a  benefit  from  his  fraud?  The  appellants  have  performed  the 
whole  of  their  agreement  with  Zolles.  They  gave  him  a  comfortable 
home  for  his  life,  proper  attendance  when  sick,  and  a  decent 
burial  after  his  death. 

That  equity  will  consider  that  as  done  which  ought  to  have  been 
done,  is  too  well  settled  to  need  a  reference  to  authorities.  The 
recent  case  of  the  Equitable  Gas  Light  Co.  of  Baltimore  v.  BaUt- 
more  Coal  Tar  Manfg.  Co.,  63  Md.  285,  was  a  case  where  there  was 
a  fraudulent  refusal  to  execute  a  written  contract,  and  the  court 
said: 

''This  agreement  was  of  a  distinctive  character,  and  was  looked 
to  by  both  the  contracting  parties  at  the  time  as  essential  to  the 
security  of  their  rights.  To  allow  either  of  the  parties  to  evade  its 
liabili^  and  get  the  advantage  of  the  other  by  resorting  to  such  a 
fraudulent  subterfuge  as  that  charged  upon  the  defendant,  would 
be  against  all  equity  and  conscience,  and  such  as  no  well-adjusted 
system  of  jurisprudence  could  tolerate.  The  authorities,  we  think, 
fully  warrant  a  court  of  equity  in  the  exercise  of  its  jurisdiction 
in  such  case  to  enforce  the  production  of  the  contract  fraudulently 
withheld,  to  the  injury  of  the  plaintiff,  or  to  enforce  the  due  and 
proper  execution  of  the  contract,  if  such  execution  be  fraudulently 
and  without  justifiable  excuse  delayed,  to  the  injury  of  the  plain- 
tiff;" and  in  support  of  that  position  several  authorities  are  referred 
to. 

That  a  court  of  equity  will  decree  the  specific  performance  of  a 
contract  where  the  execution  was  prevented  by  fi*aud  is  very  clearly 
laid  down  in  that  case.  While  courts  of  equity  do  not  specifically 
enforce  contracts  in  respect  to  personal  property,  with  the  same 
facility  as  contracts  relating  to  real  estate,  because  in  the  former  i 
ease  the  courts  of  law  are  generally  competent  to  afford  relief,  yet . 
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whenever  the  party  cannot  have  at  law  a  full  and  satisfactory 
remedy,  a  court  of  equity  will  grant  reliel  2  Story  Eq.,  §  717; 
Alexander  v.  Gheselin,  5  Gill,  138;  SuUivan  t.  Tuck,  1  Md.  Oh. 
Dec.  59;  Triebert  y.  Burgees,  11  Md.  452. 

In  this  case  it  is  clear  that  the  complainants  can  have  no  full  and 
adequate  remedy  at  law.  The  complainants,  by  reason  of  the  fraud 
practiced  by  ZoUes,  have  not  a  legal  title  to  the  property,  such  as 
would  enable  them  to  maintain  an  action  at  law.  Their  title  is  an 
equitable  one,  and  relief  therefore  can  only  be  obtained  through  a 
court  of  equity.  If  this  property  was  delivered  over  to  the  admin- 
istratorSy  and  the  complainants  fqrped  to  file  a  bill  against  them,  it 
would  only  be  a  needless  circuity  of  action  and  an  unnecessary  ez« 
pense. 

We  are  of  opinion  upon  the.  whole  case  as  made  by  the  bill  thik 
if  the  allegations  are  sustained  by  the  proof  (this  case  being  upon 
demurrer),  or  admitted  by  the  defendants,  the  complainants  are  en- 
titled to  relief,  and  decree  sustuning  the  demurrer  and  dismissing 
•ike  bin  should  be  reversed,  and  the  case  remanded  for  further  pio- 
oeedings  in  conformity  to  this  opinion. 

_Q||nnM  fUMMTJirfllftrf  MKM  Teuuniid^iL 
MlLLUU  J*.  fllBifflltofl 


SUPREME   COURT 


OHIO. 


Page  v.  Thoxas. 

(a  Ohio  St.  98.) 

d0bt$    righii  of  credUon. 

BmI  estate  pordiAeed  with  pftrtnerahip  funds  and  used  bj  the  firm  In  Itabiul- 
ness  is  partnership  property,  though  the  legal  title  Is  in  the  names  of  indi- 
Tidual  partners;  and  it  is  liable  to  the  payment  of  partnership  liabilities  in 
preference  to  a  Judgment  of  a  separate  creditor,  although  such  partnership 
liabilities  accrued  subsequent  to  the  time  that  the  Judgment  lien  attached. 
(See  note,  p.  792.) 

A  CTION  to  snbjeot  land  to  a  judgment.    The  opmion  aMiM  ih« 


JB*  X.  d  H,  0.  Tayhr,  for  defendant  in  error. 

J.  0.  Richards  and  /.  T.  Hoknei^  for  defendants  in  error. 

JoHKSOKy  J.  The  judgments  below  are  to  the  effect  that  the 
partnership  liability  to  Thomas  must  first  be  paid,  although  Page 
had  acquired  a  statutory  lien,  by  judgment  on  individual  claims. 

The  conceded  facts  of  the  case  are:  First,  that  the  statutory  lien 
of  Page's  first  judgment  attached  to  the  lot  in  controversy  as  early 
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as  January,  1871,  and  of  the  second  judgment  as  early  as  April  15, 
1875.  At  those  times,  and  until  June  10,  1875,  the  legal  title  to 
said  lot  was  in  Benjamin  E.  Smith  and  John  F.  Bartlit.  Second, 
that  the  said  lot  was  purchased  with  the  funds  of  the  partnership, 
for  partnership  purposes  and  was  actually  used  in  and  for  the  bene- 
fit of  the  partnership  business  of  said  firm  of  Bartlit  &  Smith. 
TTiird,  that  the  two  judgments  of  Page  were  not  partnership  lia- 
bilities of  said  firm,  but  that  the  judgment  of  Thomas  was  such  a 
firm  liability. 

For  the  purposes  of  this  decision,  we  will  assume,  without  de- 
ciding that  the  note  taken  by  Thomas,  December  22,  1875,  for 
$10,000,  in  lieu  of  certificates  of  the  firm  for  like  amount,  was  the 
commencement  of  the  firm  liability  to  Thomas. 

We  then  have  a  case  wherein  the  statutory  liens  antedate  the 
partnership  liability  to  Thomas,  and  the  question  is.  which  has 
priority  ? 

At  the  time  these  statutory  liens  attached,  the  imrtnership  was 
a  going  concern,  and  so  continued  until  March  16,  1876,  when  it 
terminated  with  the  death  of  John  F.  Bartlit,  at  which  time  it  was 
insolvent,  the  assets  being  insufBcient  to  pay  the  partnership  lia- 
bilities. 

The  legal  title  to  this  lot  at  the  time  Page's  statutory  liens  at- 
tached was,  in  equity,  held  in  trust  for  the  benefit  of  the  partner- 
ship. It  was  afterward  conveyed  to  Henry  Miller  by  deed,  absolute 
upon  its  face,  but  his  claim,  whatever  it  was,  had  been  satisfied  and 
he,  it  is  conceded,  is  a  mere  holder  of  the  legal  title. 

He  therefore  holds  it  under  a  like  trust. 

Counsel  for  Page  conceded  that  if  Thomas'  claim  antedated  his 
liens,  the  former  would  be  entitled  to  priority,  but  they  claim  that 
a  subsequent  partnership  liability  during  the  continuance  of  the 
firm  cannot  have  such  priority. 

Though  there  are  other  questions  in  the  case  on  which  we  think 
the  court  below  did  not  err,  we  have  reserved  this  single  question 
for  report 

Upon  the  general  question  of  the  equities  of  partnership  and  in- 
dividual creditors  nothing  need  to  be  said,  as  the  rule  is  too  well 
settled  to  admit  of  discussion;  that  in  case  of  the  insolvency  of  the 
partnership,  its  assets  must  first  be  applied  to  the  satisfaction  of 
partnership  liabilities,  and  while  the  individual  interest  of  each 
partner  is  liable  to  seizure  upon  execution  by  his  separate  ciediton, 
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yet  that  each  partner  holds  his  interest  in  the  joint  property  anb- 
ject  to  a  truBty  for  the  partnership  creditors  and  the  claims  of  his 
several  copartners,  so  that  the  beneficial  interest  of  each  is  his  resid- 
uary share  after  the  partnership  accounts  are  all  settled  and  the 
rights  of  parties  inter  sese  adjusted.  The  levy  or  lien  acquired  by 
the  separate  creditor  only  holds  this  beneficial  interest  The 
statutory  liens  of  Page  acquired  in  1871  and  1875  reached  this 
beneficial  interest  only,  subject  to  the  trust  stated.  Had  Page  at 
those  dates  commenced  actions  to  ascertain  that  interest  and  to 
have  it  subjected  to  the  payment  of  his  judgments,  the  residuum, 
after  winding  up  the  partnership,  if  he  then  had  the  right  to  wind 
it  up,  would  have  been  the  share  of  Bartlit  &  Smith  in  said  lot, 
after  all  partnership  claims  were  settled. 

He  did  not  do  this,  but  permitted  the  partnership  to  continue, 
subject  to  all  the  hazards  of  the  business  and  to  all  the  prospects 
of  gain  by  reason  of  its  continuance.  Until  the  mutual  relations 
of  the  partners,  and  the  trust  incident  thereto,  are  lawf uUy  termi- 
nated, the  property  is  subject  to  the  rights  of  partners  and  their 
creditors,  to  haye  the  same  devoted  to  its  uses.  In  the  case  at 
bar,  this  relation  was  terminated  by  the  death  of  Bartlit  in  1876. 

In  the  meantime  the  partnership  liability  to  Thomas  was  incurred; 
Page's  lien  therefore  was  a  lien  upon  the  legal  title  of  property 
held  in  trust  for  other  purposes  than  to  pay  the  individual  debts 
of  the  joint  ownera.  Whether  those  debts  had  their  origin  before 
the  date  of  his  liens,  or  afterward,  while  the  property  was  being 
used  and  held  to  carry  out  the  object  of  the  trust,  is  immaterial, 
as  the  beneficial  interests  of  the  separate  partners  is  only  that  which 
remains  at  the  termination  of  the  trust  and  after  ail  partnership 
liabilities  are  adjusted.  The  trust  being  of  a  continuing  nature, 
this  beneficial  interest  cannot  be  determined  until  the  trust  is 
determined.  Neither  partner  has  any  distinct  interest  that  he  can 
call  his  individually,  until  that  beneficial  interest  is  ascertained, 
and  a  sej)arate  creditor,  by  statutory  lien  or  by  seizure,  can  acquire 
no  greater  interest  than  the  partner  has. 

We  hold  therefore  that  the  lien  of  the  Page  judgments  is  subor- 
dinate to  the  equity  of  Thomas  to  subject  the  partnership  assets  to 
the  payment  of  his  partnership  claim,  although  it  may  have  accrued 
since  said  liens  attached. 

In  Narwalk  Xationdl  Bank  v.  Sawyer,  38  Ohio  St  339,  it  was 
held  that:  "  Land  purchased  with  partnership  funds,  and  oocapied 
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and  nsed  by  tJie  firm  in  conducting  its  business,  is  partnership 
property,  although  the  conveyance  is  made  to  the  individual  mem- 
bers of  the  firm;  and  a  third  person  having  knowledge  of  such  facts, 
who  takes  from  one  of  the  partners  a  mortgage  on  his  individual 
interest  in  such  land  to  secure  the  individual  debt  of  such  partner, 
will  be  postponed  to  the  lieu  of  a  firm  creditor  whose  debt  accrued 
subsequently  to  the  execution  of  such  mortgage. '' 

That  case  holds  that  although  a  mortgagor  is  a  purchaser  and 
entitled  to  the  protection  of  a  bona  fide  purchaser  where  he  acts 
without  notice  of  the  fact  that  it  is  a  partnership  property,  yet 
where  he  has  such  notice,  his  mortgage  is  subordinated,  not  only 
to  debts  existing  at  the  time  the  mortgage  took  effect,  but  also  those 
arising  subsequent  to  the  date  of  the  mortgage. 

The  statutory  lien  of  Page  does  not  give  rise  to  any  question  as 
to  the  rights  of  a  bona  fide  purchaser;  by  such  lien  or  by  levy  the 
judgment  creditor  acquires  only  the  interest  of  his  debtor  in  the 
premises. 

While  therefore  a  mortgagee  without  notice,  finding  the  legal  title 
in  the  names  of  the  individual  partners,  lends  money  and  takes  a 
mortgage  on  the  premises,  will  be  protected  as  a  bona  fide  purchaser, 
a  judgment  creditor  can  make  no  such  claim. 

Lovejoy  v.  Boiaers,  11  N.  H.  404,  is  directly  in  point:  That  was 
the  case  of  a  mortgage  by  one  partner  to  secure  his  separate  debt, 
of  ''one  undivided  half,  being  all  his  right,  title,  interest  and 
share  "  in  certain  partnership  property;  followed  by  a  seizure  of  the 
property  mortgaged,  some  eighteen  months  thereafter,  to  satisfy 
partnership  liabilities.  Some  of  the  executions  against  the  part- 
nership, upon  which  the  seizure  was  made,  were  founded  on  claims 
which  accrued  prior  to  the  mortgage,  and  some  arose  subsequent. 
The  mortgagee  knew  it  was  partnership  property  when  he  took  his 
mortgage.  The  partnership  having  continued  after  the  mortgage, 
the  court  say:  *' We  have  no  means  of  ascertaining  what  the  surplus 
might  have  been  when  the  mortgage  was  made.  There  might  then 
have  been  nothing.  All  the  property  now  taken  by  the  subsequent 
creditors  may  in  fact  have  been  supplied  by  them,  or  have  been 
derived  from  profits  on  contracts  made  with  them,  and  in  that  case 
they  have  taken  nothing  to  which  the  plaintiff  would  have  been 
entitled  at  the  time  his  mortgage  was  made.  Considered  as  a  mort- 
gage of  the  interest  of  one  partner  in  the  partnership  property,  and 
admitting  that  such  a  mortgage  might  be  valid  as  between  the  par- 
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ties,  the  mortgagee^  haying  permitted  the  mortgagor  to  contimie 
the  business,  could  only  be  entitled  to  such  surplus  as  might  remain 
after  the  payment  of  the  partnership  debts,  whether  contracted 
before  or  after  the  execution  of  the  mortgage.  He  could  stand  in 
no  better  situation  than  the  mortgagor  in  this  respect. ''  Jones  oil 
Mortgages,  §  120,  and  cases  there  cited. 

For  reasons  equally  cogent,  the  same  rule  applies  as  between  liens 
of  separate  creditors  on  partnership  property,  and  partnership 
creditors  whose  claims  accrue  during  the  continuance  of  the  part- 
nership, whether  prior  or  subsequent  to  such  liens.  Receivers  ?. 
Godwin,  1  Halsted  Ch.  334;  Parsons  on  Partnership,  *167  and 
note  (q),  also  chap.  X,  §  II  and  notes;  1  Lindley  on  Partner- 
ship, *295  and  notes;  Story  on  Partnership^  §§  263  and  274  and 
notes.  Judgmmit  affirmed, 

NoTB  BT  THB  Rkfobtbr.— See  Judge  t.  Bnuwett,  18  Bush,  09;  s.  c. ,  26  Am. 
Bep.  185 

Shridonco  whmne  deed  ia  sllmit. — ^Where  tbe  deed  is  silent  evidence  outside 
of  it  may  be  resorted  to.  In  the  absence  of  any  oountervuling  evidence,  a  oon- 
veyance  to  two  or  more,  not  describing  tliem  as  partners,  vests  in  tliem  the  title 
to  the  lands  embraced  in  the  deed  as  tenants  in  common.  The  first  problem 
to  solve  is  whether  extrinsic  evidence  can  be  resorted  to,  to  establish  the  fact 
that  the  property  is  held  by  the  grantees  as  partners  instead  of  individually  as 
the  deed  on  its  face  declares.  In  Pennsylvania  the  courts  seem  to  have  held 
that  the  legal  effect  of  the  deed  cannot  in  this  manner  be  affected;  but  in  every 
case  the  contest  was  between  innocent  purchaser  or  mortgagee,  for  value,  from 
the  partner  or  partners  in  whose  name  the  legal  title  was  vested  and  who  ap- 
peared by  the  record  to  be  vested  with  both  the  legal  and  beneficial  interest  in 
the  property.  MeDermat  v.  Laurence,  7  Serg.  &  Rawle,  438;  Sale  v.  ffenrie, 
2  Watts,  143;  Ebbert*$  Appeal,  70  Penn.  St.  79;  Le  Fewre'e  Appeal,  60  Penn. 
St.  123.  But  in  Appeal  of  Second  Not,  Bank  of  TUumlle,  88  Penn.  St.  208,  the 
Supreme  Court  decided  that  the  legal  effect  of  the  deed  could  not  be  altered  even 
against  a  judgment  creditor  of  one  of  the  partners  who  had  knowledge  that  the 
premises  were  partnership  property.  The  courts  of  Pennsylvania  however 
stand  alone  on  this  point.  All  the  other  decisions  enunciate  the  doctrine  that 
the  terms  of  the  deed  are  not  conclusive  but  open  to  modification  by  proof  of 
the  circumstance  attending  the  purchase  of  the  property  showing  an  intention 
to  hold  it  as  partnership  property  or  by  proof  of  an  express  agreement  to  that 
effect.  FaireliOd  v;  FairehUd,  64  N.  Y.  471;  Sherwood  v.  St.  PaulR,  Co,,  21 
Minn.  137;  York  v.  Clemens,  41  Iowa,  05;  Thompeon  v.  Egbert,  8  Thomp.  k 
Cook,  474.  Of  course  the  title  of  a  bona  fide  purchaser  for  value  will  not  be 
affected  by  such  proof,  for  the  reason  that  he  has  a  right  to  rely  upon  the 
record  and  is  under  no  legal  obligation  to  take  notice  of  any  equities  or  even 
of  any  legal  rights  which  are  not  disclosed  by  the  record. 

The  rule  is  declared  by  the  Court  of  Appeals  in  Tarbell  v.  West,  86  N.  T. 
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280-287.  "  Bat  where  the  legal  title  to  partnership  land  is  vested  in  one  part- 
ner his  Ixmaflde  grantee  or  mortgagee  talces  his  title  free  from  the  equities  of 
the  other  partners  or  of  copartnership  creditors.  But  If  he  have  notice  that 
the  land  is  partnership  assets,  he  takes  subject  to  their  equities."  The  prop- 
ertj  may  be  shown  by  parol  to  be  partnership,  although  the  legal  title  is  vested 
in  one  of  the  partners.     FairchUd  v.  FairehUd,  tupra. 

Intention  governs. — There  is  some  uncertainty  as  to  what  must  be  shown  in 
order  to  establish  the  facts  that  the  property  is  to  be  considered  a  portion  of 
the  firm  assets;  but  the  rule  which  has  the  support  of  the  best  authority  and 
which  rests  upon  sound  principle,  is  that  which  makes  the  intention  of  the 
parties  at  the  time  of  taking  the  conveyance,  the  proper  test.  Did  the  part- 
ners intend  to  keep  the  property  still  in  the  firm;  or  did  they  mean  to  make  a 
division  of  that  portion  of  the  assets  among  the  members  of  the  firm?  TUiing- 
hatt  V.  ChampUn,  4  R.  1. 178;  s.  c,  67  Am.  Dec.  570;  Ludlow  v.  Cooper,  4  Ohio 
8t.  1;  CoUumb  v.  Read,  24  N.  T.  605;  Buehan  v.  Sumner,  2  Barb.  Ch.  165, 
BankY,  Orote,  50  Super.  Ct.  275;  Ware  v.  Owetis,  42  Ala.  212;  Buckley  v. 
BuMey,  11  Barb.  43-75;  FairchUd  v.  FairchUd,  64  N.  Y.  471;  City  of  Praoi^ 
4ence  v.  Bullock,  14  H.  1.  858;  Sluifer^e  Appeal,  106  Peun.  St.  49;  Holmee  v. 
8^,  70  Ky.  297.  Some  of  the  cases  contain  dicta  asserting  that  there  must  be 
an  agreement  between  the  partners  that  the  property  shall  be  held  by 
them  not  as  tenants  in  common  but  as  partners.  These  cases  however 
do  not  conflict  with  the  rules  already  referred  to.  The  failure  of  the  partners 
to  express  their  intention  in  words  will  not  render  it  any  the  less  an  agreement. 
Two  or  more  parties  cannot  tacitly  intend  that  a  certain  consequence  shall  re 
salt  from  any  transaction  without  agreeing  to  be  bound  accordingly.  The  rule 
is  clearly  stated  in  FairchUd  v.  FaircfiUd  :  '*When  the  land  is  conveyed  to  the 
several  partners  it  is  not  indispensable  that  it  should  be  actually  used 
for  partnership  purposes,  nor  that  a  positive  agreement  should  be  proved  inak 
ing  it  partnership  property.  If  it  had  been  paid  for  with  partnership  eifects, 
it  is  then  a  question  of  intention  whether  the  conveyance  is  to  have  its  legal 
effect,  and  the  parties  are  to  be  treated  as  tenants  in  common,  or  whether  the 
land  is  to  be  treated  as  partnership  property.  The  manner  in  which  the  ac- 
counts are  kept,  whether  the  purchase-money  was  severally  charged  to  the 
members  of  the  firm  or  whether  the  accounts  treat  it  the  same  as  other  firm 
property,  as  to  purchase-money,  income,  expenses,  etc.,  are  controlling  cir- 
cumstances in  determining  such  intention,  and  from  these  circumstances  an 
agreement  may  be  inferred. 

What  snffioea  to  show  Intention — purchase  with  partnenhip  funds. —  The 
question  about  which  there  is  the  most  uncertainty  by  reason  of  conflicting  de- 
cisions and  dicta  is  what  facts  and  circumstances  will  suffice  to  establish  such 
an  intention,  either  presumptively  or  conclusively.  The  decided  preponderance 
of  authority  is  in  favor  of  the  logical  rule  that  the  mere  fact  of  the  purchase 
of  real  property  with  partnership  funds  or  to  pay  a  debt  owing  to  the  firm  is 
sufficient  presumptively  to  evince  snch  an  intention,  and  therefore  in  the  ab- 
sence of  any  thing  to  the  contrary  is  sufficient  to  justify  the  conclusion  that  the 
real  estate  is  in  equity  personal  property.  Sniitli  v.  Jories,  8  Fairf.  837; 
Eoxie  V.  (Jarr,  1  Sumn.  178;  Siyourney  v.   Munn,  7  Conn.   11;  Baldwin  v. 
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JohMon^  Sftxt  441;  FMle  ▼.  Berron,  4  Munf.   816;  JManey  v.  Hnichemn,  t 
lUnd.  188;  Baird  v.  Biwrd,  1  Dev.  &  Bat.  Eq.  524;  Uhler  ▼.  i&mpf/*.  :K)  X.  J. 
Eq.  288;  Bieha^rdmni  v.  WffoU,  2  Dea&  Eq.  471;  Hunt  ▼.  Benmm,  2  Humph. 
460;  Eo8$ y.  Aful0rM>»,  77  N.  C.  170;  WoMHdgeY.  WilkiM,  8  How.  (Miss.)  800; 
Thayer  v.  Zan«,  Walk.  Ch.  200;  Bryant  v.  Hunter,  6  Bush,  75;  ^iidl4OT  ▼. 
Sumner,  2  Barb.  CU.  165;  Cbffumd  v.  Bead,  24  N.  Y.  505;  Bopp  v.  JRw,  68  IlL 
540;  Price  ▼.  ^tdt^,  14  Fla.  565;  Cornwall  ▼.  CamwUl,  6  Busli,  869;  Ludlow 
V.  Cooper  4  Oliio  St.  1;  see  also  King  v.  Weeks,  70  N.  C.  872;  Holmes  v.  JKk^n, 
7  Heisk.  506;  Ovarii;'*  Appeal,  72  Penn.  St.  142;  iS^d^«r>  Appeal,  106  Penn.  St. 
49.     The  case  of  CoUumb  v.  Read  is  the  leading  case  in  this  ooantry  on  the  sub- 
ject.   The  court  was  called  upon  to  determine  whether  certain  real  estate,,  the 
title  to  which  had  been  taken  in  the  names  of  two  partners,  not  as  partners, 
but  in  such  manner  as  would,  but  for  the  partnership,  make  them  tenants  in 
common,  was  partnership  property.    The  real  property  had  been  acquired 
with  copartnership  effects  in  collecting  debts  due  to  the  firm.     The  Court  of 
Appeals  held  that  the  property  was  in  equity  the  property  of  the  firm  and  not 
the  individual  property  of  each  member  of  the  firm,  and  that  the  firm  debts  must 
be  paid  out  of  it  before  claims  against  the  partners  individually.     The  court 
said:  "  Where  the  land  was  not  purchased  for  partnership  uses  and  there  was 
no  agreement  making  it  partnership  property,  and  yet  it  was  paid   for  out  of 
the  funds  of  the  partnership  or  taken  in  the  payment  of  debts  due  to  it,  the 
question  between  the  two  classes  of  creditors  would  be  one  of  construction  as 
to  the  intent  of  the  partners  in  making  the  purchase.     It  might  l>e  that  such  a 
purchase  would  be  made  as  an  investment  of  realized  profits.     If  for  Instance 
the  purchase  price  should  be  charged  to  the  separate  accounts  of  the  partners 
that  would  be  an  indication  that  it  was  considered  by  them  an  application 
of  divided  profits.     If  on  the  other  hand  the  income  should  be  carried  into  the 
books  of  the  corporation,  or  if  the  land  itself  should  be  included  in  the  peri- 
odical  inventories  of  stock  in  trade,  there  would  be  an  inference  more  or  lesM 
strong  that  it  had  been  agreed  to  hold  the  estate  as  partnership  property. 
Where  neither  of  these  features  exist,  I  am  of  opinion  that  according  to  the 
doctrine  of  the  English  courts  the  land,  though  paid  for  out  of  partnership 
funds,  would  retain  its  original  character  of  real  estate,  and  would  be  consid- 
ered  as  belonging  to  the  several  partners  according  to  the  legal  title  as  deter- 
mined  by  the  conveyance.     But  in  a  leading  case  in  the  late  Court  of  Chancery, 
decided  in  1847,  the  land  was  considered  as  converted  for  the  purpose  of  sub- 
jecting it  to  the  debts  of  the  copartnership  upon  the  single  fact  that  it  had 
been  conveyed  to  the  copartners,  in  payment  of  a  firm  debt.     Lands  were  con- 
veyed to  the  partners,' Nay  lor  k  Sumner,  by  a  debtor  of  the  firm  in  satisfaction 
of  the  debt.     On  winding  up  the  aifairs  of  the  concern  Naylor  was  obliged  to 
pay  out  of  his  own  means  to  the  creditors  about  $5,000  beyond  his  ratable  pro- 
portion of  the  debts,  and  for  this  balance  he  recovered  a  judgment  agidnst 
Sumner  in  the  Superior  Court:  but  by  mistake  the  judgment  was  never  regu- 
larly docketed,  as  the  chancellor  held      Subsequently  a  judgment  was  recov- 
ered against  Sumner  by  another  partner  for  an  individual  debt,  and  then  the 
premises  were  sold  upon  a  decree  of  foreclosure  of  a  mortgage  older  than  either 
of  the  judgments,  and  the  money  was  brought  into  court  for  distribution. 
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TpoQ  m  lefemioe  it  was  adjudged  to  belong  to  Najrior,  one-half  of  it  as  the 
owner  of  an  nndMded  moiety  of  the  premises,  and  the  other  half  as  the  Judg- 
ment creditor  of  Sumner,  the  other  tenant  in  eommon.  On  the  hearing  of  ezce|> 
tions  to  the  report,  a  yioe-chanoellor  confirmed  it;  and  on  an  appeal  to  the 
cliancellor,  he  held  that  the  distribution  could  not  be  sustained  on  tiie  grounds 
on  which  it  was  placed  bjr  the  master,  for  he  considered  the  imperfect  docket 
wholly  Toid.  But  he  decided  that  for  the  purpoee  of  a  liquidation  of  the  co- 
partnership affairs,  the  payment  of  its  debts  and  the  division  of  the  assets 
between  the  partners,  the  land  was  to  be  regarded  as  personal  property;  and 
he  sustained  the  report  on  that  single  ground.  The  opinion  is  quite  thorough, 
and  it  reviews  all  the  cases  on  the  subject,  English  and  American;  and  the  Judg- 
ment appears  to  have  been  acquiesced  in,  as  1  do  not  find  that  it  was  brought 
before  this  court  on  appeal.  It  was  not  pretended  that  the  land  was  pur- 
chased for  or  that  it  was  adapted  to  the  use  of  the  firm  in  its  business,  or  that 
there  was  an  agreement  that  it  should  be  considered  as  partnership  property. 
Several  of  the  cases  referred  to  in  support  of  the  chancellor's  conclusion  showed 
the  additional  fact  that  the  land  was  purchased  for  partnership  use,  or  that  it 
had  been  agreed  that  it  should  be  considered  partnership  property;  but  there 
being  no  such  feature  in  the  principal  case,  it  is  a  direct  authority  for  the  posi- 
tion that  it  is  enongh  that  the  purchase  should  have  been  made  with  the  part- 
nership funds.    Buchan  v.  Sumner,  2  Barb.  Ch.  165. 

"  In  the  present  case  the  finding  of  the  referee  is  express  to  the  effect  that 
the  three  parcels  of  real  estate  were  acquired  '  with  copartnership  effects 
in  the  collecting  and  receiving  of  the  debts  due  the  said  firm.*  The  referee 
also  states  that  these  parcels  of  land  had  always  been  inventoried  and  treated, 
and  at  the  time  of  the  assignment  were  held  as  part  of  the  partnership  effects 
and  property.  This,  I  think,  would  be  sufllcient  to  sustain  this  rx>nc]usion 
upon  what  I  have  considered  the  doctrine  of  the  English  courts.  But  I  am  in 
favor  of  placing  the  case  upon  the  rule  established  in  Buchan  v.  Siimner.,  be- 
cause  it  was  a  well-considered  Judgment  of  the  highest  equity  court  of  original 
jurisdiction  under  the  former  system,  and  has  been  taken  as  the  law  of  the 
State  for  the  last  fifteen  years.  It  was  not  moreover  a  departure  from  any  ad- 
judged  case  in  this  State.  If  it  does  not  conform  to  the  current  of  English  ad- 
judications it  establishes,  I  think,  a  better  practical  rule.  It  is  essentially  a 
question  as  to  the  anus  prabandi.  Where  the  price  of  land  conveyed  to  the 
partner  is  paid  by  copartnership  money  or  effects,  or  it  is  taken  in  satisfaction 
of  a  debt  due  the  concern,  the  real  estate  becomes  partnership  property,  or  is 
individual  property  according  to  the  legal  effect  of  the  conveyance  as  the  inten- 
tion of  the  purchaser  shall  appear  to  have  been.  It  may  be  either  the  one  or 
the  other.  Prima  fade,  I  should  say,  that  where  the  land  was  taken  in  pay- 
ment of  a  debt  it  might  be  considered  in  equity  as  property  of  the  same  class 
as  that  which  was  parted  with  in  making  the  purchase.  So  much  of  the  un- 
disputed property  of  the  partnership  has  been  exchanged  for  the  land,  it  may 
possibly  have  been  thus  invested  in  order  to  pay  a  dividend  to  the  several 
partners  to  whom  the  land  is  conveyed;  but  the  stronger  probability  would  al- 
ways be  in  such  a  case  that  it  was  taken  as  an  expedient  for  collecting  a  debt. 
A  coneliuion  which  is  to  be  adopted  in  place  of  precise  nroof  should  always  be 
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in  favor  of  the  theory  which  is  most  probable;  and  it  is  upon  this  rale  that  tho 
burden  of  proof  is  nsnally  adjusted.'* 

Use  by  partaenhlp. —  All  the  authorities  agree  that  the  facts  thai  the 
property  was  bought  with  partnership  money,  and  that  it  is  used  in  the  part- 
nership business,  are  sufficient  to  impress  upon  the  property  the  character  of 
partnership  real  estate,  and  render  it  in  equity  personal  property.  See  cases 
already  cited,  and  Pugh  v.  Currie,  5  Ala.  446;  Bojfce  v.  Cotter,  4  Strobh.  £q. 
(S.  C.)  80;  Works  y.  Minot,  10  Cush.  598;  Sumride  v.  Merrick,  4  Mete.  587; 
Dyer  ▼.  Clark,  5  Mete.  562:  FaU  River  Whaling  Co,  t.  Borden,  10  Cush.  407; 
Bank  t.  Grote.  50  Supr.  Ct.  375;  ffieeoek  v.  Phelpe,  49  N.  Y.  97. 

In  Rammelnberg  v.  MttehsU,  29  Ohio  St.  22,  the  court  held  that  if  the  prop- 
erty was  not  used  for  partnership  purposes,  it  was  not  partnership  property, 
although  it  was  purchased  with  partnership  funds,  and  the  firm  received  the 
rents. 

The  fact  that  the  real  estate  owned  by  partners  as  tenants  in  common  is  used 
in  the  firm  business  Is  not  always  even  prima  facie  evidence  that  the  partners 
intended  to  make  it  partnership  property,  and  therefore  personal  property  in 
equity.  Where  the  property  is  not  bought  with  partnership  funds,  but  is 
either  owned  by  the  partners  at  the  time  of  the  formation  of  the  partnership 
or  subsequently  purchased  by  them  with  their  individual  money,  no  intention 
to  make  it  partnership  property  will  be  implied  from  the  mere  fact  that  it  is 
used  in  the  firm  business.  Wheatly  v.  CaOumn,  12  Leigh,  264;  Peeot  v.  Ar- 
melint  21  La.  Ann.  667;  Bahnain  v.  Shore,  9  Ves.  506;  Cowden  v.  Caime,  28 
Mo.  471;  Fiirmer  v.  Samuel,  4  Litt  (Ky.)  189;  McBermat  v.  Laurence,  7  Seig. 
ii  Rawle,  ^sCSlemmer*$  Appeal,  58  Penn.  St.  177;  Colea  v.  Coles,  15  Johns. 
160;  Skillman  v.  PumeU,  8  La.  497;  Bernard  v.  Ditfour,  17  La.  596;  Oainee  v. 
Catron,  1  Humph.  (Tenn.)  528;  Blake  v.  2^uUer,  19  Me.  16;  Wooldridge  v. 
WUkine,  4  Miss.  860;  Dilicorthy,  Mayfidd,  86  Miss.  40;  Thompeon  v.  Bowman, 
6  Wall.  816;  Ware  v.  Otoene,  42  Ala.  215. 

Title  not  in  firm  name. —  Where  the  partners  intend  that  the  property  shall 
be  partnership  assets,  the  fact  that  the  title  is  taken  in  the  name  of  one  of  the 
partners  or  of  a  third  party  will  not  affect  the  question.  He  will  hold  as  trus- 
tee for  the  firm.  FairehUd  v.  Fairchild,  64  N.  Y.  477;  King  v.  Weeks,  70  K. 
0.  372;  Holmes  v.  Moon,  7  Heisk.  506;  Clark^s  Appeal,  72  Penn.  St.  142;  Prici 
V.  ITickM,  14  Fla.  565;  Indiana  Pottery  Co.  v.  Bates,  14  Ind.  9;  Dewey  v.  Dewey, 
85 Vt.  555;  GdlbraiUhY.  Oedge,  166.  Monr.  684;  Sigoumeyy.  Munn,  7 Conn.  17; 
Matlock  V.  James,  18  N.  J.  Eq.  128;  Lacy  v.  HaU,  87  Penn.  St.  861;  HinuUn 
V.  Stanton,  11  Ala.  420;  York  v.  Clemens,  41  Iowa,  95;  Sherwood  v.  R.  Co,,  21 
Minn.  127;  Drewry  v.  Montgomery,  28  Ark.  256;  Little  v.  Snedecor,  52  Ala.  160; 
Bhafer's  Appeal,  106  Penn.  St.  49;  Rank  v.  Qrote,  50  N.  Y.  Superior,  275; 
Breioer  v.  Brown,  68  Ala.  210;  Shaks  v.  Klein,  104  U.  S.  18. 

Descent  of  the  property  —  English  rule. —  The  English  courts  have  uni- 
formly treated  such  real  estate  as  personal  property  for  all  purposes  except  the 
transmission  of  it  on  the  death  of  the  owners  after  paying  debts  and  adjusting  the 
FHjaities  between  the  parties.  Whether  the  property  will  descend  to  the  heirs  oi 
will  pass  to  the  personal  representatives  in  England  is  involved  in  uncertainty, 
but  the  weight  of  the  more  recent  English  cases  is  in  favor  of  the  absolute 
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«onyenion  of  the  realtj  into  personal  property  for  all  purposes  wliatsoever. 
Lord  Thublow  iSfst  inclined  to  this  Tiew  in  Thornton  v.  Diaeon,  8  Bro.  Oh. 
CSas.  190,  that  the  personal  representatlvee  would  take;  but  he  sabseqaently 
came  to  a  diilerent  oooclasloii,  and  decided  that  the  heirs  took  their  ancestor  s 
share  after  paying  debts,  etc.  This  decision  was  followed  in  BeU  v.  Phifn,  7 
Ves.  458,  and  Balmain  y.  Shore,  9  Yes.  600;  and  the  cases  of  Roul&if  v.  Adamt, 
7  Beav.  Ch.  648;  RandaU  ▼.  Randall,  7  Sim.  271,  and  Cookoon  ▼.  Cookion,  8 
Sim.  619,  are  to  the  same  eifect  But  in  Towuend  ▼.  Devaynet,  1  Mont.  Part. 
Appx.  101,  Lord  Eldon  overmled  the  prior  decisions,  and  held  that  the  con* 
Torsion  was  unqualified,  and  that  therefore  the  personal  lepiesentatiyes  took 
instead  of  the  heirs.  Since  this  decision  the  authorities  in  support  of  the  doc- 
trine enunciated  bj  it  are  quite  numerous.  SMrig  t.  Dan6$,  2  Dow.  P.  C 
281;  Phmp9  ▼.  PhaUp;  1  MyL  ft  Keen.  649;  Broom  v.  Broom,  8  Myl.  k 
Keen,  448;  Houghton  v.  Houghton,  11  Sim.  491;  MorrU  t.  Koa/rdey,  2  Young 
&  GoU.  189. 

The  eunent  of  authority  however  does  not  all  run  in  that  direction.  The 
case  of  Biploif  t.  Adamo,  oupra,  holding  a  different  doctrine,  was  subse- 
quently decided.  The  cases  of  B^jf  v.  Wat&noort/i,  7  Ves.  429,  and  Smith 
T.  Smith,  6  Ves.  189,  cannot  be  considered  authority  in  support  of  the  rule 
laid  down  by  Lord  Eldon,  as  they  both  were  decided  upon  the  peculiar  Un* 
guage  of  the  deeds,  which  erinced  an  intention  on  the  part  of  the  partners  to 
have  the  land  absolutely  converted  into  personal  estate. 

The  recent  case  of  Aitomoy'Genoral  t.  Hvbbuek,  80  Alb.  L.  J.  118,  seems 
to  settle  the  law  in  England  in  accordance  with  Lord  Eldon's  views. 

Ameiioan  rale. — The  English  doctrine,  as  enunciated  by  the  later  cases,  is 
not  followed  in  this  country.  Every  authority  is  in  favor  of  the  rule,  that 
when  the  objects  for  whicn  the  fiction  of  a  conversion  was  adopted  have  been 
accomplished,  the  principle  of  equitable  conversion  has  no  further  application, 
and  that  the  remainder  of  the  property,  or  its  proceeds  in  case  of  a  sale,  to 
settle  partnership  affidrs,  is  real  estate,  and  as  such  descends  to  the  heirs  at 
law.  Toatman  v.  Wood9,  6  Yeig.  20;  WUeox  v.  Wilcox,  18  Allen,  262,  WhU^ 
man  v.  Boston  B.  Co.,Z  Allen,  134;  Patterson  v.  Blake,  12  Ind.  488;  Smith 
V.  Wood,  1  N.  J.  Eq.  83;  Buehan  v.  Sumner,  2  Barb.  Ch.  206;  BuMey  v. 
Buckley,  11  Barb.  44;  Foster^ e  Appeal,  74  Penn.  891;  FairehOd  v.  FairehOd, 
64  N.  T.  471-478;  Houston  v.  Stanton,  11  Ala.  420;  CoUumb  v.  Bead,  24  N. 
y.  506. 

In  FairehM  v.  Fairehild  the  court  say:  "  In  this  country  real  estate  be- 
longing to  a  partnership  for  the  purpose  of  paying  the  debts  and  adjusting  the 
equities  between  the  members  of  the  firm,  is  treated  as  personal  property;  and 
what  remains  is  considered  and  treated  as  real  estate,  which  would  go  to  the 
heirs  and  partners  according  to  their  interests.  This  conclusion  was  reached 
by  the  chancellor  in  an  elaborate  opinion  in  Buehan  v.  Sumner,  2  Barb.  C*li. 
165-200,  reviewing  all  the  American  authorities;  and  was  approved  and  adopted 
by  this  court  in  Colhrnbr.  Bead,  24  N.  Y.  605.  The  English  rule  gives  to  the 
real  estate  of  a  partnership  the  character  and  qualities  of  personal  property  aa 
to  all  persons;  and  the  remainder,  after  paying  debts  and  adjusting  the  eqni*. 
tip^  of  the  partners,  goes  to  the  personal  representatives,  and  not  to  the  heir» 
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probably  on  acoount  of  the  great  injastioe  which  would  result  by  the  laws  oC 
inheritance  in  England.  But  the  American  rule,  that  the  remainder  deseenda 
to  the  heirs,  does  not  affect  the  character  of  the  property,  as  partnership  effects, 
except  that  the  incidents  and  qualities  of  real  estate  are  reviTed." 

Preference  of  firm  orediton. — All  of  the  cases  agree  that  real  estate  which 
forms  a  portion  of  partnership  assets  is  subject  to  firm  creditors  in  preference 
to  creditors  of  indiyidual  members  of  the  firm,  although  the  title  to  the  prop- 
erty stands  in  the  names  of  the  partners  indiyidually,  and  not  as  partners. 
The  courts  uniformly  hold  that  an  individual  creditor  secures  no  priority  by 
levying  an  attachment  on  the  property  or  by  the  recovery  of  a  judgment 
against  the  partners  in  whom  the  legal  title,  or  a  portion  thereof,  is  vested. 
The  theory  upon  which  the  courts  proceed  in  establishing  this  doctrine  is  that 
the  individual  creditor  can  reach  only  the  interest  of  the  debtor  after  the  firm 
debts  are  paid  and  equities  between  the  parties  settled.  The  caseb  which  sus- 
tain these  principleft  are  very  numerous.  Bo9$  v.  Henderson,  77  N.  C.  170; 
Divine  v.  Mitehum,  4  B.  Monr.  488;  Lime  Bock  Bank  v.  PhstUplaee^  8  R. 
I.  66;  Fowler  v.  BaiOeif,  14  Wis.  125;  Little  v.  Snedeeor,  62  Ala.  167;  Tarit 
V.  Clemens,  41  Iowa,  96;  Mcmck  v.  Mauck,  54  111.  281;  Serugge  v.  Blair ^  44 
Miss.  406;  Jartie  v.  Brocke,  27  N.  H.  87;  Bank  of  LauiniUe  v.  UaU,  8 
Bush,  672;  WUUe  v.  Freeman,  85  Yt.  44;  Norwalk  Nat.  Bank  v.  Sautyer,  38 
Ohio  St.  889;  Bopp  v.  Foa,  68  111.  540;  Hunt  v.  Beneon,  2  Humph.  459; 
Biake  v.  JfuUer,  19  Me.  16;  Uhl&r  v.  Smple,  20  N.  J.  Eq.  288;  Lang  v. 
•  Waring,  85  Ala.  625;  IhtMng  v.  Dvhring,  20  Mo.  174;  Sigaumeg  v.  Munn, 
7  Conn.  11;  Davii  v.  Chrietian,  15  Gratt.  11;  ButteU  r.  Miller,  26  Mich.  1; 
MaOock  V.  Matlock,  5  Ind.  408;  Dujp^  v.  Leaeenwerih,  17  Cal.  262;  Price 
V.  Hicke,  14  Fla.  566;  Buchan  v.  Sumner,  2  Barb.  Ch.  166;  Digfte  Adm'r 
V.  Brown,  78  Va.  292;  Meeeer  v.  Meseer,  59  K.  H.  876. 

Dower. —  The  question  of  the  widow's  right  to  dower  in  real  estate,  which 
constitutes  a  portion  of  partnership  assets,  is  not  definitely  settled,  but  the  de- 
cided weight  of  authority  is  in  favor  of  the  doctrine  that  for  the  porpoae  of 
paying  debts  and  adjusting  equities  between  partners,  it  is  to  be  regarded  as 
personal  property  as  to  the  widow,  and  that  the  only  right  she  has  in  the  prop- 
erty is  in  her  husband's  share  after  paying  debts  and  adjusting  equities.  The 
following  cases  support  this  rule:  Htuton  v.  NeU,  41  Ind.  605;  Howard  v. 
Prieet,  5  Mete.  682;  Gobble  v.  TomUneon,  60  Ind.  650;  Dger  v.  Clark,  5 
Mete.  662;  Richardeon  v.  Wyatt,  2  Dess.  Eq.  471;  Oreene  v.  Oreene,  1  Ham. 
(Ohio)  641;  Wooldridge  v.  WUHne^  8  How.  (Miss.)  860;  KiOet  v.  Brawn,  65 
Mo.  188;  s.  c,  27  Am.  Kep.  265. 

In  HuMton  v.  NeU  the  court  held  that  it  was  unnecessary  for  the  wives  of 
partners  holding  real  estate  for  partnership  purposes  to  join  with  them  in  exe- 
cuting a  mortgage  on  or  deed  of  the  property;  that  the  right  of  a  widow  to 
dower  in  such  real  estate  depended  upon  there  being  a  balance  left  after  dis- 
charging firm  debts  and  settling  the  rights  of  the  partners  as  between  them- 
selves, and  that  the  dower  would  attach  to  only  her  husband's  interest  in  such 
balance. 

.  In  Biehardeon  v.  Wfott,  it  appeared  that  the  deceased  husband  of  the  widow 
who  claimed  dower  in  partnership  real  estate  was  indebted  to  the  firm  for 
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more  than  the  unoant  of  hie  shAie.    The  ooort  held  that  she  was  not  entitled 
to  dower.    To  same  effect  Is  Oreene  ▼.  Oreene. 

In  the  oase  of  Smith  v.  J(iek$(m,  2  Edw.  Ch.  28,  an  attempt  la  made  to  show 
that  the  dedaion  in  Oreene  ▼.  Cfreene  was  placed  hy  the  Supreme  Court  of  Ohio 
upon  the  ground  that  the  partnership  agreement  provided  for  a  sale  of  all  firm 
property  on  dissolution.  But  it  Is  difficult  to  see  how  an  express  agreement 
for  sale  materially  affects  the  question.  In  contemplation  of  law  the  partners 
always  agree  that  the  estate  helonging  to  the  firm  shall  he  disposed  of  to  pay 
partnership  debts  when,  other  assets  are  insufficient.  An  express  agreement  to ' 
that  effect  imposes  no  additional  or  higher  obligation  upon  them  in  this  respect. 
In  equity,  it  is  personal  property  until  debts  are  paid  and  equities  adjusted, 
and  there  is  no  reason  why  il  should  not  be  personal  property  as  to  the  widow 
as  well  as  against  the  individual  creditors.  But  the  case  of  Smith  ▼.  Jaekeon 
is  an  express  authority  the  other  way.  See  9SiaaCMie  y.  TamUneon,  15  Ind. 
.550.  and  Barry  v.  Briggt,  22  Mich.  201. 

One  important  question  is  correctly  decided  by  the  case  of  SmUh  ▼.  Jackson, 
Mrs.  Jackson's  husband  had  a  two-thirds  interest  in  the  firm  business,  but  held 
the  legal  title  to  only  one-half  of  the  firm  real  property.  The  court  held  tliat 
«he  was  entitled  to  dower  not  in  two-thirds  but  in  only  one-half  of  the  surplus, 
as  that  was  the  extent  to  which  he  was  seiaed  of  the  legal  title.  The  vice, 
chancellor  said:  "  Mrs.  Jackson  is  entitled  to  dower  in  the  share  of  the  estate 
of  which  the  legal  title  was  coupled,  with  a  beneficial  ownership  in  her  hus- 
band, notwithstanding  it  was  partnership  pro])erty.  It  can  only  extend  how- 
ever to  a  moiety.  The  legal  title  was  not  in  him  beyond  this,  although  his 
interest  in  the  partnership  was  a  two-thirds." 

After  dissohition. — ^Where  after  dissolution  of  a  partnership  one  partner 
takes  in  his  own  name  a  conveyance  of  real  estate  in  satisfaction  of  a  partner- 
ship debt,  it  is  partnership  property  with  all  the  incidents  and  qualities  of 
partnership  real  estate.  QajyMit  v.  Ountdngham,  84  Me.  02.  Partnership 
real  estate  may  be  sold  by  the  survivor  for  partnership  purposes,  even  though 
the  legAl  title  is  not  in  him.  His  conveyance  transfers  the  equitable  title,  and 
the  court  will  compel  the  heirs  to  execute  a  sufficient  conveyance  to  vest  the 
l^;al  title  in  the  purchaser.  Andnwe  v.  Bravm,  21  Ala.  487;  Bird  v.  Morri- 
eon,  12  Wis.  158;  Ludlow  v.  Oooper,  4  Ohio  St  9;  Dupug  v.  Lemoenworih,  17 
OsL  267;  Murphy  v.  Ahram$,  50  Ala.  296;  Kleine  v.  Shanks,  15  Alb.  L.  J.  16; 
JMmanieo  v.  OuOlaume,  2  Sandf.  Ch.  866;  Shanks  v.  Kleine,  104  U.  S.  18. 
And  the  survivor  may  sell  it,  although  it  is  not  necessary  to  sell  it  to  pay  firm 
debts.  Solomon  v.  FOsgerald,  7  Heisk.  552;  MeAUster  v.  Montgomery,  8 
Hayw.  94. 

But  a  sale  will  not  be  ordered  on  dissolution  unless  the  interests  of  all  the 
partners  require  It.  Pieree  v.  Carey,  87  Wis.  252.  An  application  to  the  court 
for  leave  to  sell  is  the  best  course  to  pursue.  Buffam  v.  Buffum,  49  Me.  106; 
Shetvrer  v.  Paine,  12  Ala.  589.  Of  course  on  a  sale  for  partnership  purposes, 
the  surplus,  after  discharging  debts  and  settling  the  rights  of  the  partners  as 
between  themselves,  is  reel  estate  and  goes  to  the  heirs.  FotUr^s  Appeal,  74 
Penn.  St.  891.    See  Wiegand  t.  Copeland,  14  Fed.  Rep.  128. 

jhurtnisnhi^  to  deal  la  real  estate.  —That  a  valid  partnership  may  be  f  <  >nued  . 


aoo  OHIO, 

Fleig  T.  Sleet. 


for  the  sole  purpose  of  dealing  in  real  property  is  declared  to  be  the  law  bj^ 
all  the  adjudications.  Benton  r.  BoimrU,  4  La.  Ann.  216;  Btnetand  ▼.  Boomer^ 
10  Ala.  684;  PtMffrtm  y.  Wa/rt.  10  Ala.  447;  Emi/titeon  ▼.  JBtuten,  I  Mmf. 
(Va.)  415;  Bitd  ▼.  Marriitm,  12  Wis.  152;  Smiih  t.  Burnhmm,  8  Svurn.  40S; 
OAe$t0r  ▼.  Diekerton,  54  N.  Y.  1;  s.  c,  18  Am.  Bep.  650;  FainhM  ▼.  J^btr- 
ehOd,  64  N.  Y.  471;  Traphagen  ▼.  Burt,  67  N.  Y.  80;  WiOiame  ▼.  6Wm,  75 
N.  Y.  197. 

Whether  a  valid  partnership  to  deal  in  real  property  can  be  eiealad  tajpaaol 
la  Mnowhat  mooted.    This  sol^eet  wiU  be  ooBsldend  hsMiflsr. 
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A  eheok  of  a  third  pwson,  given  and  accepted  in  payment  of  a  , 

by  both  parties  supposed  to  be  good,  bat  proving  worthless.  Is  not  pig- 
ment.* 

ACTION  on  an  acooant.     The  opinion  states  the  oase.     The  de- 
fendant had  judgment    at  trial,  which  wap  revened  in  fbm 
District  Oonrt. 

Fl  D.  Young,  for  plaintiff  in  error. 

Q.  W,  Harding,  for  defendant  in  errot; 

MclLYAimi;  0.  J.  It  appears  from  the  testimony  set  out  in  the 
hill  of  exceptions  that  on  July  11,  1876,  the  plaintiff  in  error  re- 
mitted hy  mail  from  Bipley,  Ohio,  where  he  resided,  to  Sleet  & 
Hose,  defendants  in  error,  at  Cincinnati,  Ohio,  where  they  resided,  a 
check  or  draft  for  $61.77,  drawn  by  Reynolds  &  Co.,  bankers  at 
Ripley,  Ohio,  on  E.  Einney  ft  Co.,  bankers  at  Cincinnati,  Ohio, 
payable  to  the  order  of  H.  Pleig  (plaintiff  in  error),  and  by  him  in- 
dorsed to  Sleet  and  Hose  in  payment  of  the  acconnt  npon  which 
suit  is  brought;  that  on  the  following  day  Sleet  &  Rose  received 
the  check  by  due  course  of  mail,  and  immediately  remitted  to  Fleig 
a  receipt  as  follows: 

*To  same  effect,  Weaver  v.  yissan,  69  Ga.  699.    See  also  Xoenee  v.  DMrist 

of  Columbia,  ante,  378. 
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"  Cincinnati,  July  12,  1876. 

"  Received  of  H.  Fleig,  Esq.,  sixty-one  and  -^  dollars,  in  pay- 
ment invoice  teas,  Febmary  28. 
•61.77.  SlbrARose." 

It  further  appears  that  Sleet  &  Rose  did  not  present  the  check 
to  E.  Kinney  ft  Oo.  for  payment  nntil  July  15th,  when  payment 
was  ref ased  on  the  ground  that  the  drawers  had  no  fiands  in  the 
bank  subject  to  draft.  Whereupon  the  check  was  immediately  re- 
turned to  Fleig  by  letter,  with  information  of  the  dishonor,  and  a 
request  that  Fleig  should  remit  the  amount  of  the  account.  This 
letter  was  duly  received,  but  was  not  answered  before  suit  was 
brought  on  the  account. 

Reynolds  ft  Co.  failed  on  the  11th  of  July,  the  same  day  the 
check  in  question  was  drawn,  having  overdrawn  their  account  with 
E.  Kinney  ft  Co.  on  the  previous  day,  July  10th.  E.  Kinney  ft 
Co.  however  continued  to  honor  the  drafts  of  Reynolds  ft  Co. 
until  July  12th,  when  the  failure  of  the  latter  was  first 
learned  by  the  former.  Payment  of  the  check  in  question  would 
have  been  refused  by  E.  Kinney  ft  Co.  at  any  time  after  notice  of 
the  failure.  No  question  is  made  in  this  case  as  to  the  liability  of 
Fleig  as  indorser  on  the  check  alleged  to  have  been  used  as  the 
medium  of  payment  on  the  account  sued  on.  The  delay  of  the 
indorsees  in  presenting  the  same  for  payment  to  the  drawees  may 
be  assumed  as  negligence  under  the  law  merchant,  whereby  the  in* 
dorser  as  such  was  discharged. 

Neither  is  there  any  doubt  as  to  the  fact  that  the  parties  agreed 
that  the  transfer  of  the  check  was  in  payment  of  the  account.  The 
sole  question  is,  was  the  agreement  under  the  circumstances  set 
forth  a  valid  contract,  whereby  the  former  relations  of  debtor  and 
creditor,  on  account  of  goods  sold  and  delivered,  was  in  law  extin- 
guished. 

It  is  not  controverted  that  where  a  debtor  makes  and  delivers  a 
check  to  his  creditor  in  payment  of  an  account,  upon  a  bank 
where  the  debtor  has  neither  funds  nor  credit,  it  is  not  a  payment 
of  the  account,  although  the  creditor  receives  it  as  such.  In  such 
case  there  is  no  satisfaction  of  the  indebtedness;  such  check  is 
valueless.  By  its  delivery  it  is  impliedly  represented  that  there 
are  funds  in  the  hands  of  the  drawee  subject  to  its  payment.  Rely 
ing  on  this  representation,  it  is  accepted  as  payment.  Its  falsity 
relieves  the  creditor  from  his  agreement,  no  matter  whether  the 
Vol.  LIV  — 101 
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act  of  the  debtor  is  fraudulent  or  bona  fide.  The  agreement  ig 
without  consideration  and  void.  The  account  remains  an  existing 
and  continuing  cause  of  action. 

Is  there  any  difference  in  effect  between  the  case  put  and  one  where 
the  debtor  indorses  to  his  creditor  a  worthless  check  drawn  by  a 
third  person  who  has  no  funds  subject  to  its  payment?  We  think 
not.  In  the  hands  of  the  debtor  before  indorsement  it  was  with- 
out value.  From  the  act  of  indorsement  a  similar  representation 
is  implied,  on  the  faith  of  which  it  is  taken  as  payment  by  the 
creditor.  Between  the  debtor  and  creditor  there  is  an  accord,  but 
no  satisfaction.  In  law,  it  is  like  payment  in  counterfeit  money, 
or  broken  bank  bills.  The  claim  thus  intended  to  be  paid  remains 
a  subsisting  cause  of  action. 

If  by  the  delay  of  Sleet  &  Bose  in  presenting  the  check  for  pay- 
ment, any  prejudice  had  resulted  to  Fleig,  a  different  question 
might  have  arisen  in  the  case.  But  no  such  prejudice  is  shown. 
There  were  no  funds  in  the  hands  of  the  drawees  subject  to  the 
payment  of  the  check  at  the  time  it  was  drawn  or  subsequent 
thereto.  It  would  not  have  been  paid  if  presented  at  the  close  of 
banking  hours  on  the  day  it  was  received. 

The  drawers,  Beynolds  &  Co.,  had  failed  before  the  receipt  of 
the  check  by  Sleet  &  Rose;  hence  no  question  other  than  the  one 
above  considered  has  been  raised  in  this  case. 

The  views  we  have  above  expressed  are  supported  by  several  de- 
cided cases,  from  which  we  cite  Weddigen  v.  Boston  Elastic  Fabru 
Oo.,  100  ICaas.  482. 

Judgfn$Hi  afirmed. 


SniKT  Bailwat  r.  Eadul 

(48  Ohio  St.  91.^ 


Q  TTFFIOIBNTLY  leported,  ante,  144. 
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(48  Ohio  8t.  AM.) 

Mutmr  tmd  mnant  —  ne^Kgence — passenffer  auMng  ear  dri90r. 

The  pUlntiif  was  a  passenger  on  a  car  of  a  street  railway  having  bat  one  track, 
with  occasional  tarn-outs.  In  taming  out  to  avoid  a  car  coming  in  the  other 
direction,  the  car  ran  beyond  the  tarn-out,  and  the  driver  requested  the 
plaintiff  to  assist  him  in  backing  it  upon  the  turn-out.  While  so  engaged  he 
was  injured  bj  the  negligence  of  the  driver  of  the  other  car.  HM,  that  the 
railwa/  company  was  liable.    (See  note,  p.  806.) 

AOTION  for  personal  injuries  by  negligenoe.     The  head-note 
states  the  case.     The  plaintiff  had  judgment  below. 

Frank  H.  Southard,  for  plaintiff  in  error. 

Evans  A  Beard,  for  defendant  in  error. 

MoIltaiitb,  0.  J.  It  is  undoubtedly  a  well  established  principle 
of  law  that  a  master  who  is  guilty  of  no  carelessness  in  employing 
servants  is  not  liable  to  one  for  injuries  caused  by  the  carelessness 
of  a  fellow-servant,  while  both  are  engaged  in  the  common  service, 
and  no  relation  of  subordination  exists  between  them.  In  such 
4»8e  each  servant  assumes  the  risk  of  injuries  from  the  carelessness 
of  fellow-servants. 

It  is  also  well  settled  that  a  person  who  without  any  employment 
voluntarily  undertakes  to  perform  service  for  another,  or  to  assist 
the  servants  of  another  in  the  service  of  the  master,  either  at  the 
request  or  without  the  request  of  such  servants,  who  have  no  au- 
thority to  employ  other  servants,  stands  in  the  relation  of  a  servant 
for  the  time  being,  and  is  to  be  regarded  as  assuming  all  the  risks 
incident  to  the  business. 

But  it  does  not  follow  that  under  all  circumstances  a  person  who 
assists  the  servants  of  another  in  the  discharge  of  their  duties, 
without  employment  by  the  master,  is  to  be  regarded  as  voluntarily 
assuming  the  relation  of  a  fellow-servant,  or  the  risks  pertaining 
to  that  relation.  To  illustrate,  suppose  a  servant  in  driving  his 
master's  team  on  the  highway  founders  in  such  a  manner  as  to 
prevent  the  use  of  the  highway  by  others  for  the  time  being.    An- 
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other  person,  who  is  thus  impeded  in  the  ose  of  the  road«  assists 
the  serranty  either  with  or  withoac  requesfc,  to  remove  the  impedi- 
ments to  travel  from  the  highway.  Such  other  person  does  not 
thereby  become  the  fellow-servant  of  the  driver.  Indeed  in  no  just 
sense  has  he  voluntarily  entered  the  service  of  the  master.  And 
the  rule  of  law  first  above  stated  does  not  apply  to  the  case  sap- 
posed,  and  therefore  it  was  not  error  in  the  Court  of  Common 
Pleas  to  refuse  it 

The  law  of  the  case  was  properly  given  in  the  charge. 

The  plaintifF  in  the  Court  of  Common  Pleas  was  not  a  mere 
volunteer,  within  the  meaning  of  the  rule  of  law  contended  for  by 
plaintiff  in  error,  but  as  a  passenger  on  the  north-bound  car,  was 
interested  in  having  it  driven  to  its  destination.  To  this  end  it 
was  necessary  to  pass  the  south-bound  car.  This  could  only  be 
accomplished  by  pushing  the  north-bound  car  back  upon  the  siding. 
In  doing  this,  although  it  may  not  have  been  absolutely  necessary 
for  the  passenger  to  assist  the  driver,  it  was  a  prudent  and  reason- 
able act,  justified  by  the  circumstances  of  the  case;  not  a  wrongful 
interference  and  intermeddling  with  business  in  which  he  had  no 
concern.  It  was  not  in  fact  or  in  law  an  assumption  of  risk  from 
the  carelessness  of  the  defendant  or  any  of  its  servants. 

The  law  in  this  case  is  well  stated  in  Wright  v.  London  and  JIT. 
W.  R.  Co.,  1  Q.  B.  Div.  252.  That  case  was  this:  ''The  plaintiff 
sent  a  heifer  (which  was  put  into  a  horse-boz)  by  defendants'  rail- 
way to  their  P.  station.  On  the  arrival  of  the  train  at  the  station, 
there  being  only  two  porters  available  to  shunt  the  horse-boz  to  the 
siding,  from  which  alone  the  heifer  could  be  delivered  to  the  plain- 
tiff, in  order  to  save  delay  he  assisted  in  shunting  the  horse-boz, 
and  while  he  was  so  assisting  he  was  run  against  and  injured 
through  a  train  being  negligently  allowed  by  the  defendants'  ser- 
vants to  come  out  of  the  siding.  There  was  evidence  that  the 
station-master  knew  that  the  plaintiff  was  assisting  in  the  shunting, 
and  assented  to  his  doing  so.  Heldy  affirming  the  decision  of  the 
Queen's  Bench,  that  the  plaintiff  was  not  a  mere  volunteer  assisting 
the  defendants'  servants,  but  was  on  the  defendants'  premises, 
with  their  consent,  for  the  purpose  of  ezpediting  the  delivery  of 
his  own  goods;  and  the  defendants  were  therefore  liable  to  him  for 
the  negligence  of  their  servants,  according  to  the  principle  of 
Holm$$  y.  NorO^BaOem  By.  Co.,  L.  B.,  4  Ez.  254;  6  Ez.  123." 

Judgment  affirmed. 
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NoTB  BT  TKB  Rkpoktml— JTgMgT  ▼.  Penn.  R  Co.,  69  Pmn.  St  210;  8.  c, 
8  Am.  Rep.  351;  Knox  ▼.  LiMoln  R,  68  Me.  49;  8.  c,  28  Am.  Bep.  16;  and  if. 
O.  etc.,  Jt.  Co.  y.  Edrriaon,  48  Miss.  112;  s.  c,  12  Am.  Bep.  856,  seem  to  the 
eontnuy  of  the  principal  case,  bat  are  distinguishable  on  the  groond  pointed 
out  in  Thomp.  Neg.,  §  1045»  that  the  plaintiff  in  the  principal  case  was  "ex- 
pediting his  own  bosiness/'  and  was  therefore  not  a  mere  Tolnnteer.  But  in 
Potter  Y.  Fhuikner,  1  Best,  ft  8.  800,  the  defendants'  porters  were  lowering 
bales  of  cotton  frmn  his  warehouse,  and  his  carter  was  loading  them,  and  the 
plaintiff  waiting  with  a  wagon  to  receive  a  load  for  his  master,  was  requested 
by  the  carter  to  assist  him,  and  in  doing  so  was  injured  bj  the  negligence  of 
the  defendants'  porters;  hM,  that  defendant  was  not  liable.  Approving  Degg^ 
▼.  Midiand  Ry.  Co,,l  H.  ft  N.  T78.  '*  Such  a  one  cannot  stand  in  a  better 
position  than  those  with  whom  he  associates  himself." 

In  Clevdand  t.  Spier,  16  C.  B.  (N.8.)  898,  the  defendant's  gas-fitter,  coming 
upon  two  pipes  while  digging  in  a  road,  asked  information  of  the  plaintiff 
passing  as  to  which  contained  gas.  The  plaintiff  got  Into  the  trench  and 
pointed  out  the  main,  and  while  there  was  carelessly  injured  hy  the  gas-fitter 
in  the  performance  of  his  work.    HM,  that  defendant  was  liable. 

In  Majftan  ▼.  Tex.  d  Pae.  M.  Co.,  68  Tex.  77;  s.  c,  51  Adl  Bep.  687,  them 
was  a  re^iuest  by  the  servant,  but  it  was  held  that  the  plaintiff  was  aTolnnteer 
notwithstanding.    See  Moak's  Underbill  Torts,  68. 

AJXharfY,  Wolfe,  22  N.  T.  856,  holds  that  the  master  is  liable  for  an  injury 
to  a  third  person  by  the  negligence  of  one  who  TQlunteend  or  was  nqimtod 
by  hi«  ■arrant  to  ■mrfiit  hto  nnraiit. 


Sahjioad  Oompakt  t.  Sruuei* 

(48  Ohio  fit.  flO.) 
Jfcftliwgi  ^  opifUon — euJMoneif  offmee. 

On  the  qmsBtlGB  of  the  sufficiency  of  a  fence  to  turn  stock,  noB-«si)«rt 

may  not  give  their  opinion. 


A 


OllON  for  the  valne  of  a  horse  killed.     The  bead-note  states 
the  point. 


Nmobegin  A  Eingsiury,  for  plaintiff  in  eiTor. 

Oeorffe  B.  Seney,  for  defendant  in  error. 

Owss,  J.  [Omitting  minor  points.]  A  more  serious  and  diffi- 
cult question  arises  upon  the  exception  of  the  defendant  below  to 
the  admission  of  the  testimony  of  non-experts  who  were  permitted 
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to  give  their  opinionB  conoeming  the  sufficiency  of  the  fence  in 
question.  It  is  maintained  by  the  defendant  that  the  witnessee 
should  have  been  restricted  in  their  testimony  to  statements  of  facts 
conoeming  the  condition  of  the  fence;  and  that  to  the  jury  should 
have  been  left  the  determination  of  the  sufficiency  of  the  fence,  upon 
the  facts  so  testified  to,  unaided  by  the  mere  opinions  of  the  wit- 
nesses upon  the  subject. 

The  question  presented  for  our  determination  is  whether  the 
present  case  comes  within  any  of  the  exceptions  to  the  general  rule 
that  witnesses  must  testify  to  facts  and  not  opinions.  An  exami- 
nation of  some  leading  cases  upon  this  question  wiU  show  that  there 
is  ho  iron  rule  by  which  it  may  be  determined  when  mere  opinions 
of  witnesses  will  be  received  as  evidence,  but  that  it  depends  chiefly 
upon  the  peculiar  subject  of  investigation  and  the  circumstances  of 
each  case.  In  Crane  v.  Narthfield,  33  Vt.  126,  a  witness  was 
asked  his  opinion  whether  a  certain  bridge  or  culvert  was  safe 
and  sufficient.  The  question  was  excluded.  Poulkd,  J.,  says: 
**  This  was  the  very  question  that  the  jury  were  to  try  and  decide, 
and  it  does  not  appear  to  us  that  there  could  be  any  difficulty  in 
having  the  condition  of  the  culvert  so  described  to  the  jury  by 
the  witness  that  they  would  be  just  as  capable  of  exercising  their 
judgments  and  forming  a  correct  opinion  as  the  witness  himself 

CommonweaUh  v.  SturHvant,  117  Mass.  122;  s.  c,  19  Am.  Rep. 
401,  is  a  leading  case  in  this  country,  upon  the  authority  of  which 
it  is  maintained  that  the  opinions  of  witnesses  may  be  received  as 
evidence.  In  this  case  a  witness  familiar  with  blood,  who  had  ex- 
amined, with  a  lens,  a  blood  stain  on  a  coat,  when  it  was  fresh, 
aud  who  testified  to  its  appearance  at  the  time  he  examined  it,  and 
that  it  was  not  in  the  same  condition  at  the  trial,  was  permitted 
to  testify  that  its  appearance  when  he  examined  it  indicated  the  di- 
rection from  which  it  came,  and  that  it  came  from  below  upward, 
although  he  had  never  experimented  with  blood  or  other  fluids  in 
this  respect.  It  was  held  that  the  testimony  was  properly  admitted. 
Ekdicott,  J.,  says:  *'  The  exception  to  the  general  rule  that  wit- 
nesses cannot  give  opinions  is  not  confined  to  the  evidence  of  ex- 
perts testifying  on  subjects  requiring  special  knowledge,  skill  or 
learning;  but  includes  the  evidence  of  common  observers,  testifying 
to  the  results  of  their  observation  made  at  the  time  in  regard  to 
common  appearances  or  facts,  and  a  condition  of  things  which  can- 
not be  reproduced  and  made  palpable  to  a  jury.     Such  evidence  hai 
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been  said  to  be  competent  from  necessifcy,  on  the  same  groand  as 
the  testimony  of  experts,  as  the  only  method  of  proving  certain  tacta 
essential  to  the  proper  administration  of  justice. '*  It  was  assumed 
in  this  case  that  the  subject-matter  of  the  testimony  could  not  be 
reproduced  or  described  to  the  jury  as  it  appeared  to  the  witness  at 
the  time. 

in  Blisx  y.  Wilbraham^  8  Allen,  564,  it  was  held  that  the  opinion 
of  a  witness  concerning  the  safety  and  general  condition  of  a  bridge 
was  properly  excluded. 

in  Montgomery  v.  Seott^  34  Wis.  345,  one  of  the  issues  was  whether 
the  road  in  question  was  defective  at  the  time  of  the  injury.  The 
opinion  of  a  witness  was  asked  whether  the  road  was  in  a  good,  pass- 
able condition.  Ogle,  J.,  says:  '^  It  is  very  obvious  that  the  ques- 
tion was  properly  excluded,  since  it  was  calling  for  the  opinion  of  tlie 
witness  upon  the  very  issue  which  the  jury  were  to  determine,  and 
where  such  opinion  was  not  admissible.  If  the  witness  knew  any 
facts  relating  to  the  condition  of  the  road,  he  should  have  stated 
them  and  left  the  jury  to  draw  their  own  conclusions  from  these  facts. 
*  *  *  From  the  nature  of  the  case  the  jury  were  quite  as  com- 
petent to  form  a  judgment  as  to  the  sufficiency  or  insufficiency  of 
the  highway  from  facts  submitted  on  that  subject,  as  the  witness 
could  be;  and  it  is-  very  apparent  that  this  was  the  issue  they  were 
to  try  and  determine." 

In  Kelley  v.  Fond  Du  Lac,  31  Wis.  179,  the  safety  of  a  highway 
was  in  issue.  A  witness  was  permitted  to  testify  to  his  opinion 
concerning  its  safety.  This  was  held  to  be  error;  and  that  he  could 
testify  only  to  facts,  from  which  the  jury  were  to  determine  whether 
the  road  was  safe. 

This  case  was  followed  and  approved  in  Oriffin  v.  Will&Wy  43 
Wis.  509. 

In  Veerhusen  v.  Ry.  Cb.,  53  Wis.  689,  it  was  held  that  the  mere 
opinion  of  a  witness  upon  the  question  whether  a  certain  bank  of 
earth  between  defendant's  track  and  land  occupied  by  the  plainti£F 
was  '^as  good  a  protection  against  cattle  as  a  fence  four  and  a  half 
feet  high/'  was  inadmissible.  Obton,  J.,  says:  ''An  objection  to 
this  question  was  properly  sustained.  It  asks  for  the  mere  opinion 
of  the  witness  upon  a  matter  concerning  which,  with  the  same 
knowledge  of  the  facts,  the  opinion  of  any  one  else  would  have  as 
much  weight;  and  the  jury  should  not  be  influenced  by  tlie  opinion 
of  any  one  who  is  not  more  competent  to  form  one  than  themselves; 
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and  they  should  be  left  free  to  form  their  own  opinion  aft^r  hear- 
ing all  of  the  eyidence.  To  extend  expert  testimony  so  far  would 
include  almost  any  thing  which  is  the  subject  of  common  observa- 
tion/' 

In  Enrigkt  y.  S.  d  S.  B.  R.  Co.,  33  Cal.  230»  the  principal  issue 
was  the  sufficiency  of  a  fence  to  turn  stock.  It  was  held :  '^  The 
opinion  of  experts  is  not  admissible  on  the  question  of  the  sufiB- 
ciency  of  a  fence  to  turn  cattle."  Schaffeb,  J.,  says:  ''The  &cts 
were  to  be  testified  to  by  the  witness ;  but  the  question  of  sufii- 
ciency  was  with  the  jury,  and  not  the  witness.  ♦  ♦  ♦  The 
habits  and  instincts  of  domestic  animals,  and  the  kind  of  fence 
necessary  to  restrain  them,  are  so  far  matters  of  geneiul  observa- 
tion  and  experience  that  a  jury,  coming  from  the  body  of  a  county, 
may  be  relied  on  to  deal  with  questions  like  the  one  in  hand  with 
all  desirable  accuracy,  though  unaided  by  the  opinion  of  persons 
claimed  to  be  experts.*' 

In  Sower Ji  v.  DukeSy  8  Minn.  23,  it  was  held  that:  ''  The  opinions 
of  a  witness  cannot  be  received  as  evidence,  except  where  the 
question  is  one  of  science  or  skill,  or  has  reference  to  some  subject 
upon  which  the  jury  are  supposed  not  to  have  the  same  degree  of 
knowledge  with  the  witness." 

The  issues  in  that  case  involved  the  sufBciency  of  a  fence  to  turn 
stock.  A  witness  was  asked  the  question:  ''Was  the  fence  a  proper 
fence  to  turn  stock,  and  could  they  easily  put  their  heads  through 
between  fence  and  rider  ?  "  , 

Atwateb,  J.,  delivering  the  opinion,  says:  "We  think  the  ob- 
jection was  well  taken,  and  the  question  should  have  been  excluded. 
*  "^  *  In  this  case  the  question  was  not  one  involving  or  requir- 
ing science  or  skill  to  arrive  at  a  just  conclusion,  nor  can  there  be 
any  presumption  that  the  jury  were  not  as  competent  judges  as  to 
what  fence  was  sufficient  to  turn  stock  as  the  witness.  It  does  not 
appear  that  he  had  any  peculiar  sources  or  means  of  knowledge  on 
the  subject,  which  are  not  to  be  presumed  equally  within  the  reach 
of  the  jury.  The  jury  are  to  form  opinions;  the  witness  to  state 
facts.  The  height  of  the  fence,  the  materials  of  which  it  was  com- 
posed, its  condition  as  to  stability,  soundness,  etc.,  might  all  be 
very  pertinent  facts  to  be  stated  to  the  jury,  upon  which  to  base 
their  judgment  as  to  the  sufficiency  of  the  fence  to  turn  stock,  or 
whether  it  was  in  compliance  with  the  contract.  But  the  defendant 
was  entitled  to  the  judgment  of  the  jury  on  the  sufficiency  of  the 
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f ence,  and  that  judgment  could  not  rightfully  be  aided  by  the  mere 
opinions  of  a  witness,  who  as  far  as  appears  had  no  means  of 
information  beyond  their  own." 

Coming  to  the  adjudications  of  this  court,  a  thoughtful  exami- 
nation will  show  them  to  be  in  entire  harmony  with  the  rule  of  the 
cases  cited. 

Clarh  y.  State,  1%  Ohio,  483;  s.  o.,  40  Am.  Dec.  481,  was  one  of 
the  pioneer  cases  holding  that  on  questions  of  insanity,  witnesses, 
other  than  professional  men,  may  state  their  opinions,  in  connec- 
tion with  the  facts  On  which  they  are  founded. 

In  that  case,  Bibchaed,  J.,  says:  "  A  careful  daily  obeerrer  of  a 
person  feigning  madness  would  witness  innumerable  acts,  motions 
and  expressions  of  countenance,  which  with  the  attending  inci- 
dents and  circumstances  conclusively  satisfy  him  of  the  fictitious 
character  of  the  malady,  but  which  he  could  never  communicate  to 
a  jury  or  a  scientific  man,  so  as  to  give  them  a  fair  conception  of 
their  real  importance." 

In  Steofuboat  Clipper  v.  Logtm,  18  Ohio,  375,  it  was  held  that 
one  conversant  with  steamboats,  as  master,  engineer  and  builder, 
having  examined  a  boat  injured  on  the  Ohio  river,  may  state  in 
connection  with  the  facts  his  opinion  as  to  the  direction  from  which 
the  boat  was  struck  at  the  moment  of  contact.  Also  that  any  such 
person,  having  examined  the  injured  boat,  may  describe  her  condi- 
tion, and  say  whether  in  his  opinion  she  is  worth  repairing.  SpaI/- 
DJNG,  J.,  says:  "With  the  fullest  description  of  the  nature  and 
extent  of  the  injury,  the  triers  of  the  case,  farmers  and  mechanics,' 
perhaps  ignorant  of  such  matters,  would  be  liable  to  err  in  their 
estimate  of  the  damages,  from  a  supposition  that  the  wreck  was 
susceptible  of  being  repaired  and  put  to  use  for  purposes  of  com- 
merce. The  opinion  of  one  conversant  with  steam  navigation,  and 
who  had  examined  the  shattered  vessel,  was  necessary  to  instruct 
the  minds  of  the  jury  and  enable  them  to  arrive  at  a  correct  con- 
clusion upon  that  subject" 

A  case  relied  upon  to  sustain  the  admissibility  of  the  opinions  of 
witnesses  in  such  cases  is  Stewart  v.  State,  19  Ohio,  302;  s.  c,  53  Am. 
Dec.  426.  In  that  case  it  was  held  to  be  competent  for  the  de- 
fendant to  ask  a  witness  who  had  seen  the  transaction  (a  homicide) 
whether  when  the  deoeased  rushed  on  him,  there  was  time  enough 
for  him  to  escape,  and  get  out  of  the  way  before  the  deceased 
rushed  on  him.  Caldwell,  J.,  says:  ^  It  is  true,  as  a  general  rule 
YoL.  LIV  — 102 
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that  the  opinion  of  a  witness  cannot  be  given  —  the  witness  relat- 
ing the  facts  from  which  the  jury  form  their  opinion.  The  role 
however  is  not  universal  The  fact  here  sought  to  be  proTcd^  to-wit, 
that  the  defendant  could  not  avoid  the  conflict,  could  not  be  well 
proved  to  a  jury  by  a  statement  of  facts.  *  *  *  A  variety  of  cir- 
cumstances that  could  only  be  perceived,  but  not  detailed,  would 
constitute  the  aggregate  from  which  the  opinion  would  be  formed." 
See  8iaU  v.  Rkoads^  29  Ohio  St.  171,  where  this  case  is  distinguished. 

In  Protection  Ins,  Co-,  v.  Harmer,  2  Ohio  St.  456,  RAinrET,  J., 
commenting  upon  apparently  conflicting  holdings  of  other  courts 
on  this  question,  says:  ''In  this  conflict  of  opinion  there  is  no  ra- 
sonrce  left  but  to  return  to  the  principle  u])on  which  such  evidence 
is  ever  received.  The  general  rule  certainly  is,  that  facts  t>nly  can 
be  given  in  evidence,  and  the  necessary  and  natural  deduction  from 
them  must  be  made  by  the  jury.  In  everything  pertaining  to  the 
ordinary  and  common  knowledge  of  mankind,  jurors  are  supposed 
to  be  competent,  and  indeed  peculiarly  qualified  to  determine  the 
experienced  connection  between  cause  and  effect,  and  to  draw  the 
proper  conclusion  from  the  facts  before  them.  *  *  *  If  the 
answer  can  be  given  from  ordinary  experience  and  knowledge,  the 
jury  must  respond  to  it  unaided;  if  the  effects  of  such  a  cause  are 
only  known  to  persons  of  skill,  and  are  to  be  determined  only  by 
the  application  of  some  principle  of  science  or  art,  such  persons 
may  give  the  results  of  their  own  investigation  and  experience  to 
the  jury  in  the  way  of  opinions,  the  better  to  enable  them  to  come 
to  a  correct  conclusion.'' 

In  Stillwater  Turnpike  Co,  v.  Ooover,  26  Ohio  St.  620,  it  was  held 
that  in  an  action  against  a  turnpike  company  for  injuries  occasioned 
to  the  plaintiff,  by  falling  into  a  hole  or  excavation  in  its  road,  it  is 
not  competent  for  witnesses  to  give  their  opinions  as  to  whether  the 
place  in  question  was  dangerous. 

Welch,  C.  J.,  says:  '*  Whether  that  place  in  the  road  was  dan- 
gerous was  a  question  for  the  jury  and  not  for  the  witnesses.  It  was 
not  a  question  of  science  or  art,  nor  was  it  one  where  the  jury  could 
not  be  put  in  possession  of  all  the  facts  necessary  to  its  decision. 
The  witnesses  should  have  been  confined  to  a  statement  of  these 
facts,  and  their  opinions  should  have  been  rejected." 

The  witnesses  in  this  case  were  said  to  be  in  no  sense  adepts,  and 
importance  seems  to  be  given  to  this  consideration  by  the  chief 
justice  in  his  opinion. 
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These  cases  are  in  entire  harmony  with  the  numerous  cases  relied 
upon  to  support  the  testimony  given  below,  which  hold  that  the 
opinions  of  non-experts,  who  state,  so  far  as  is  practicable,  the  facts 
on  which  the  opinions  are  grounded,  will  be  receired  on  questions  of 
identity  as  applied  to  persons*  things,  animals,  or  handwriting;  and 
of  the  size,  color  and  weight  of  objects;  of  time  and  distances;  of 
the  mental  state  or  condition  of  another;  of  insanity  and  intoxica^ 
tion;  of  the  affection  of  one  for  another;  of  the  physical  condition 
of  another  as  to  health  or  sickness  (in  which  latter  case  however  the 
opinion  of  a  non-expert  will  not  be  heard  upon  the  particular  dis- 
ease or  cause  thereof);  of  values;  of  the  soundness  of  animals;  and 
of  all  subjects  where  it  is  not  practicable  nor  possible  to  put  the  jury 
in  possession  of  all  the  primary  facts  upon  which  the  opinions  of 
the  witnesses  are  grounded.  OammonweaUh  v.  Siurievani,  supra;  1 
Whart  Ev.,  §§  436,  518;  1  Oieenl.  Ev.,  §  440,  and  cases  there 
cited. 

For  a  witness  to  undertake  to  place  before  a  jury  all  the  facts  and 
symptoms  from  which  he  had  formed  the  opinion  that  a  person  was 
angry,  drunk,  sick,  in  love,  or  insane,  would  be  to  abandon  himself 
to  a  hopeless  attempt  at  mimicry  and  undignified  descriptions  and 
imitations,  as  ludicrous  as  they  would  be  vain  and  unprofitable. 
This  serves  to  illustrate  the  necessity  of  the  exception  to  the  rule. 

It  has  too  frequently  been  assumed,  both  by  judges  and  text-writ- 
ers, that  there  is  a  sharp  confiict  of  opinions  and  adjudications  upon 
this  subject.  On  the  contrary,  a  thorough  and  careful  review  of  the 
authorities  has  satisfied  the  writer  of  the  present  opinion  that  there 
is  marked  uniformity  in  the  views  expressed  by  authors  and  judges 
concerning  the  general  principles  which  underlie  this  whole  sub- 
ject; the  apparent  conflict  of  opinion  arises  rather  in  the  applica- 
tion of  these  principles  to  the  particular  oases  under  considera- 
tion. 

A  few  general  propositions  are  submitted,  which  it  is  believed 
fairly  reflect  the  current  of  authority  on  the  subject  of  the  admis- 
sibility of  the  opinions  of  witnesses  as  evidence. 

1.  That  witnesses  shall  testify  to  facts  and  not  opinions  is  the 
general  rule. 

2.  Exceptions  to  this  rule  have  been  found  to  be,  in  some  cases, 
necessary  to  the  due  administration  of  justice. 

3.  Witnesses  shown  to  be  learned,  skilled  or  experienced  in  a  par- 
ticular art,  science,  trade  or  business,  may,  in  a  proper  case,  give 
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their  opinioiiB  upon  a  giyen  state  of  facts.     This  ezoeptiou  is  lim- 
ited  to  experts. 

4.  In  matters  more  within  the  common  obsenration  and  experi- 
ence of  men,  non-experts  may,  in  cases  where  it  is  not  practicable 
to  place  before  the  jnry  all  the  primary  facts  upon  which  they  are 
founded,  ^te  their  opinions  from  such  facts,  where  such  opinions 
involve  conclusions  material  to  the  subject  of  inquiry. 

5.  In  such  cases  the  witnesses  are  required,  so  far  as  may  be,  to 
state  the  primary  facts  which  support  their  opinions. 

6.  Where  it  is  practicable  to  place  palpably  before  the  jury  the 
facts  supporting  their  opinions,  the  witnesses  should  be  restricted 
in  their  testimony  to  such  facts,  and  the  jurors  left  to  form  their 
opinions  from  these  facts,  unaided  by  the  mere  opinions  of  the  wit- 
nesses. 

7.  As  the  warrant  for  the  admission  of  the  opinions  of  witnesses 
as  evidence  is  found  in  some  exception  to  the  general  and  very  salu- 
tary rule  which  requires  that  only  facts  be  stated  to  the  jury,  it  is 
the  duty  of  a  reviewing  court  to  see  that  the  admission  of  mere 
opinions  as  evidence  was  within  some  one  of  the  established  excep- 
tions to  such  general  rule;  and  where  it  does  not  appear  upon  the 
whole  record  but  that  the  jury  was  equally  capable  with  the  wit- 
nesses of  forming  an  opinion  from  the  facts  stated,  it  is  error  to  ad- 
mit in  evidence  the  opinions  of  witnesses. 

In  the  present  case  many  of  the  witnesses  did  not  show  them- 
selves possessed  of  any  peculiar  knowledge  of,  nor  means  of  forming 
a  judgment  concerning  the  fence  in  question,  or  the  habits  of  do- 
mestic animals.  Testimony  was  admitted  of  mere  opinions,  unac- 
companied by  a  statement  of  any  of  the  facts  upon  which  they  were 
founded.  The  subject  of  the  testimony  was  a  board  fence.  So  far 
as  the  record  discloses,  it  was  capable  of  such  description  as  to 
height,  kind  of  materials,  manner  of  construction,  stability  or  oth- 
erwise, as  would  enable  a  jury  to  form  an  intelligent  judgment  as 
to  its  sufficiency  to  turn  stock.  For  any  thing  that  appears  in  the 
record,  the  jurors  were  as  familiar  with  the  habits  of  domestic  ani- 
mals, and  as  capable  of  forming  opinions  as  to  the  sufficiency  of  the 
fence  to  turn  stock  as  the  witnesses  themselves. 

The  witnesses  should  have  been  restricted  in  their  testimony  to 
the  facts,  and  the  jury  left  free  to  form  an  opinion  upon  them,  un- 
influenced by  the  mere  opinions  of  witnesses. 

It  must  not  be  supposed  that  there  is  any  rule  of  evidence  con- 
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ceming  the  opinions  of  witnesses  which  is  pecniiar  to  f enoes,  high- 
ways, bridges  or  steamboats,  or  to  any  other  special  sabjects  of  in* 
yestigation.  Where  the  facts  concerning  their  condition  cansot  be 
made  palpable  to  the  jurors  so  that  their  means  of  forming  opinions 
are  practically  equal  to  those  of  the  witnesses,  opinions  of  such  wit- 
nesses may  be  received,  accompanied  by  such  facts  supporting 
them  as  they  may  be  able  to  place  intelligently  before  the  jury. 

For  the  error  above  indicated,  the  judgments  below  are  reversed 
and  a  new  trial  ordered. 

Bmf$ned  amd  rmntmied. 


HouBB  y.  VurroH  Natiokal  Bavx. 

NSOhloSkaiSO 

WigoUMe  4n9^fwnmt    nMM^pmiut   Mhrmr  Kambikg  made  ^miaral 

mstU. 

Kottceof  protest  most  be  given  to  an  indoner  altbongh  he  has  made  a  general 
assignment  for  the  benefit  of  ereditors.    {See  note,  p.  818.) 

AOTION  on  a  note.    The  head-note  states  the  pomt.     The  plain- 
tiff had  judgment  below. 

/>•  S.  Hubbard  and  0.  C.  Aleshire,  for  plaintiff  in  error. 
lf(uh  d  Janes  and  H.  C.  Janes,  for  defendant  in  error. 


MoIltaiite,  G.  J.  The  question  in  this  case  is  whether  notice 
of  the  dishonor  of  a  promissory  note,  at  its  maturity,  given  by  the 
indorsee  to  the  assignee  in  insolvency  of  the  indorser,  when  no  such 
notice  is  given  to  the  indorser,  is  suflBcient  to  charge  the  indorser, 
or  the  assigned  estate,  with  the  payment  of  the  claim  in  the  hands 
of  the  indorsee. 

By  the  assignment  trust  is  created  in  the  assignee.  Beneficiaries 
of  the  trust  are,  first,  those  having  bens  upon  the  trust  estate; 
second,  the  creditors  of  the  assignor;  third,  the  assignor  himsell 
The  mode  of  administering  the  trust  is  regulated  by  statute. 

It  is  not  contended  in  this  case  that  the  claim  of  the  bank,  as 
indorsee,  is  m  any  sense  a  lien  on  the  trust  property,  or  should  be 
preferred  to  the  claims  of  general  creditors. 
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In  the  administratioii  of  an  assignment,  the  assignee  or  trustee  is 
required  to  file  acoounts  in  the  Probate  Court,  and  section  6356  of 
BeTised. Statutes  provides:  '^Whenever,  on  settlement,  the  same 
shall  show  a  balance  remaining  in  the  hands  of  said  assignee  or 
trustee,  subject  to  distribution  among  the  general  creditors,  a  diTi» 
dend  shall  be  declared  by  the  Probate  judge,  payable  out  of  such 
balance,  equally  among  all  the  creditors  entitled,  in  proportion  to 
the  amount  of  their  respective  claims  against  the  assignor,  includ- 
ing those  disallowed,  as  to  which  the  claimant  has  begun  proceed- 
ings to  establish  the  same  as  hereinbefore  required,  and  claims  held 
under  advisement;  of  the  making  of  which  dividend  and  of  the 
time  and  place  of  payment  thereof,  notice  shall  be  given  by  adver- 
tisement once,  in  a  newspaper  published  and  of  general  rtrculation 
in  the  county  in  which  such  is  being  administered,  and  in  such 
other  way  as  the  court  may  order;  of  the  payment  of  which  divi- 
dends and  those  remaining  uncalled  for  and  unpaid  at  that  time, 
report  shall  be  made  within  sixty  days  after  the  day  fixed  for  the 
payment  of  the  same;  the  court  shall  then  cause  a  new  notice  to  be 
given  to  the  owners  of  the  unpaid  dividends,  in  such  way  as  the 
court  may  direct;  and  if  the  same  are  not  demanded  within  twelve 
months  thereafter,  the  same  shall  be  divided  pro  rata  among  the 
other  creditors,  until  they  are  paid  in  full,  and  the  remainder,  if 
any,  to  the  assignor  or  his  legal  representatives.  The  dividends  re- 
served for  claims  disallowed  or  held  under  advisement,  when  the 
proceedings  to  enforce  their  allowance  have  been  commenced,  us  to 
claims  disallowed,  shall  be  held  until  said  proceedings  have  termina- 
ted when  they  shall  be  paid,  if  the  allowance  of  the  claim  has 
been  ordered  on  the  same;  otherwise  they  shall  be  distributed  pro 
rata  among  other  creditors  not  paid  in  full,  or  refunded  to  the  as- 
signor as  the  case  may  require." 

It  appears  to  me  too  plain  for  discussion,  that  the  fund  subject 
to  the  payment  of  general  creditors  of  the  assignor,  can  be  used  for  no 
other  purpose,  and  that  any  balance  not  so  used  must  be  refunded  to 
the  assignor.  It  therefore  follows  that  inasmuch  as  the  bank  has  no 
lien  on  the  property  assigned  which  constitutes  it  a  preferred 
claimant,  if  it  be  not  a  creditor  of  the  assignor,  it  would  be  palpably 
unjust  to  the  general  creditors  as  well  as  to  the  assignor  himself,  to 
appropriate  a  portion  of  this  fund  to  the  payment  of  the  note  in  suit 

It  is  certainly  unnecessary  to  say  any  thing  more  to  show  that  the 
trust  property  is  not  liable  for  the  payment  of  this  note,  unless  th» 
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liability  of  Aleshire,  the  indoner  and  assignor,  has  been  fixed  by 
the  notice  of  dishonor  given  his  assignee.  To  so  hold  would  be 
equivalent  to  holding  that  Aleshire  is  liable  for  the  debt  of  another 
for  which  he  is  not  responsible,  either  in  law  or  by  contract. 

The  liability  of  Aleshire  by  his  contract  was  conditional.  His 
contract  was  that  he  would  pay  the  note,  if  the  maker,  on  demand 
at  maturity,  should  fail  to  pay  it,  provided  the  holder  of  the  note 
should  duly  notify  him  of  such  demand  and  non-payment  There 
is  no  pretense  that  such  notice  was  given  to  Aleshire  or  that  by  the 
exercise  of  reasonable  diligence,  it  could  not  have  been  given.  The 
elaim  is  that  the  giving  of  such  notice  to  Aleshire's  assignee  was  a 
reasonable  compliance  with  the  conditions  of  the  contract  of  in- 
dorsement, or  if  not  such  compliance  with  conditions  as  would 
render  Aleshire  personally  liable,  it  would  at  least  bind  the  prop- 
erty in  the  hands  of  the  assignee. 

The  last  proposition  has  been  sufSciently  considered.  It  may 
however  be  well  to  add  that  the  power  of  the  assignee  was  confined 
to  the  care  of  the  assets  placed  in  his  hands,  and  the  payment  of 
debts  already  existing,  conditionally  or  unconditionally,  against  the 
property  or  the  assignor,  but  did  not  include  the  right  to  create 
new  and  additional  debts,  either  against  the  assignor  or  the  prop- 
erty which  had  been  placed  in  his  hands  other  than  expenses  of  the 
admini3tration. 

I  admit  that  the  contract  of  indorsement  must  be  fairly  and  rea- 
aonably  interpreted.  A  literal  compliance  with  its  terms  will  be 
excused  where  it  would  be  unreasonable  to  exact  it.  For  instance, 
if  the  indorser  be  dead  at  the  time  notice  of  dishonor  should  be 
served,  notice  to  his  personal  representative  is  saflloient*  Notice  to 
the  general  agent  of  the  indorser  is  sufficient.  If  under  the  cir- 
eumstances  notice  be  impossible  or  impracticable,  it  is  excuse  alto- 
gether.    In  such  cases  the. liability  of  the  indorser  becomes  fixed. 

But  we  can  see  no  ground  upon  which  the  personal  liability  of 
the  indorser  should  be  fixed  by  notice  to  his  assignee  in  insolvency. 
The  statute  makes  no  such  provision.  Such  notice  is  not  expressly 
or  impliedly  authorized  by  the  deed  of  assignment.  If  the  assignee 
can  be  considered  the  agent  of  the  assignor  for  any  purpose^  his  power 
is  limited,  not  general  By  the  administration  of  the  assignment 
the  assignor  is  not  discharged  from  any  of  his  unpaid  debts.  The 
service  of  notice  on  the  indorser  is  not  rendered  impracticable  by 
the  assignment,  nor  is  the  service  of  notioe  thereby  waived. 
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If  therefore  the  personal  liability  of  the  indorser,  who  is  also 
sigiior  in  insolvencyy  be  desired  by  the  holder  of  the  indorsed  paper, 
the  notice  of  its  dishonor  by  the  makers  should  be  given  to  the  in- 
dorser,  and  not  to  his  assignee  in  insolvency.  If  the  liability  of  the 
indorser  be  thus  fixed,  it  appears  to  me,  as  a  necessary  result,  that 
the  claim  may  be  proved  against  the  assignee,  whether  he  has  or  has 
not  received  notice  of  the  dishonor.  The  claim  being  thus  fixed 
as  a  debt  against  the  assignor,  the  holder  becomes  a  beneficiary 
under  the  express  terms  of  the  assignment 

If  the  doctrine  last  stated  needed  any  authority  to  sustain  it,  it 
is  abundantly  supported  by  the  reasoning  in  the  recent  case  of  Ex 
parte  Baker  and  In  re  Bdbnan,  4  Ch.  D.  795. 

If  it  be  true,  and  it  certainly  is,  that  the  claim,  if  notice  of  dis- 
honor be  given  to  the  indorser,  can  be  proved  against  the  assignee, 
although  he  has  not  been  notified  of  its  dishonor,  it  follows  that 
notice  to  the  assignee  must  be  regarded  as  given  solely  for  the  pur- 
pose of  fixing  the  liability  of  the  indorser  by  his  contract  of  indorse- 
ment. Such  notice  however  as  we  have  seen  is  not  a  literal  per- 
formance of  the  condition  in  the  contract.  Is  it  a  reasonable  per- 
formance of  such  condition?  The  reason  that  underlies  the  neces- 
sity for  the  notice  is  that  the  indorser,  when  liability  is  thus  fixed, 
may  protect  himself  against  loss  by  compelling  the  makers,  for 
whom  he  is  thus  placed  in  the  relation  of  surety,  to  discharge  the 
indebtedness.  Notice  to  the  assignee  does  not  place  the  indorser  in 
this  condition.  We  have  already  stated  that  the  assignee  cannot 
be  considered  as  the  general  agent  of  the  assignor.  In  the  dis- 
charge of  his  duty  he  acts  as  representative  of  the  beneficiaries. 
Ho  is  under  no  obligation  to  give  notice  of  the  dishonor  to  his 
assignor.  Hence  if  notice  to  the  assignee  were  held  to  be  sufiicient 
to  charge  the  indorser,  he  would  be  deprived  of  the  means  of 
indemnity  and  protection  which  notice  of  the  dishonor  is  intended 
to  afford. 

It  is  no  answer  to  this  proposition  to  say  that  the  assignee  hus 
power  to  protect  the  trust  estate  by  compelling  the  makers  to  dis- 
charge the  debt  The  same  power  and  duty  would  devolve  on  the 
assignee  if  the  notice  of  dishonor  were  served  on  the  indorser.  But 
the  true  solution  of  the  question  lies  in  the  fact  that  the  liability 
fixed  by  demand  and  notice  of  non-payment  is  a  personal  liability. 
Such  a  liability  is  based  on  the  contract  of  indorsement,  and  can 
attach  only  to  the  indorser,  and  not  to  his  assignee.  If  the  assigned 
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ptoperty  be  charged  with  the  debt,  it  can  only  be  by  first  charging 
the  assignor  with  personal  liability,  whereby  the  property,  in  course 
of  the  administration  of  the  trust,  becomes  liable  for  the  payment 
of  the  debt.  Demand  and  notice  of  dishonor  is  not  a  means  of 
creating  a  lien  on  the  property  of  the  indorser,  whether  assigned 
or  not  assigned. 

It  is  clear  therefore  that  the  indorser  must  be  changed,  and  notice 
most  be  served  upon  him  or  his  agent,  or  his  personal  representa- 
tive, or  be  excused  altogether.  In  this  case  neither  alternative  has 
been  complied  with. 

.  But  little  aid  in  the  solution  of  this  question  has  been  derived 
from  books.  The  writers  of  text-books  have  generally  recom- 
mended the  giving  of  notice  of  dishonor  to  both  the  assignor  and 
assignee.  We  think  such  double  notice  to  be  unnecessary.  It  has 
never  been  said  by  court  or  text-writer  that  notice  to  the  indorser 
is  not  sufficient.  But  that  such  notice  is  sufficient  to  bind  the 
assignee  in  bankruptcy  or  insolvency  in  the  administration  of  his 
trust  has  frequently  been  said  and  adjudged.  That  notice  to 
the  assignee  is  sufficient  has  been  adjudged,  as  far  as  we  are 
informed,  only  in  a  single  reported  case,  Callahan  v.  Bank  of  Ken- 
tucky,  by  the  Court  of  Appeals  of  Kentucky,  6  Ky.  Law  Rep.  188. 
While  we  entertain  the  highest  respect  for  that  court,  we  are  not 
satisfied  with  the  conclusion  or  logic  of  that  case.  We  think  that 
case  should  not  be  followed,  especially  in  a  State  where  an  assign- 
ment does  not  absolve  a  debtor  from  his  personal  liability  on  his 
debts,  or  any  portion  thereof,  which  remains  unprovided  for  or 
unpaid  by  the  assignee. 

My  attention  has  been  called  to  Ex  parte  Tremont  National  Bank, 
3  Lowell  Dec.  409,  in  which  it  was  held  by  the  District  Court  of 
the  United  States  for  the  district  of  Massachusetts,  under  the 
bankrupt  act,  that  a  bankrupt,  after  adjudication  in  bankruptcy 
and  before  the  appointment  of  an  assignee,  may  waive  demand  and 
notice  as  to  a  note  indorsed  by  him  and  maturing  during  that  in- 
terval, and  that  such  waiver  binds  the  assignee  afterward  appointed. 
That  case  is  relied  on  as  militating  against  the  doctrine  above 
announced.  If  any  thing  contained  in  the  opinion  in  that  case 
can  be  so  construed,  it  is  by  mere  implication.  Certainly  the  case 
itself  did  not  require  such  holding,  as  the  decision  arrived  at  is 
perfectly  consistent  with  the  conclusion  announced  in  this  case. 

And  again  the  difference  between  the  bankrupt  law,  which  ab* 
Vol.  LIV  — 108 


818 OHIO,         

HooM  ▼.  Vinton  Nfttionil  Bank. 

solves  the  bankrupt  from  all  future  liability  on  debts  provabis 
against  his  estate,  and  our  insolvent  laws,  might  posnbly  require 
different  conclusions  in  respect  to  the  effect  to  be  given  to  notice 
served  on  the  assignee.     As  to  this  however  I  express  no  opinion. 

Judgment  reuersed. 
JoHirsoK  and  Owbv,  JJ.^  dissenting. 


NoTB  BT  THB  Rbpobtbr. — The  opinions  of   thie  texl-book  wiiten 
generally  opposed  to  this  decision. 

In  Paraons  on  Notes  and  BiUs,  4M,  GOO,  it  is  said:  •*  If  a  person  entitled  lo 
notice  be  bankrupt,  notice  should  be  given  to  him  if  his  assignee  is  not  jet 
appointed."  He  leaves  the  qneatlon  in  donbt  however  bj  aajing  the 
safest  oonrse  is  to  ^ve  notice  to  both,  bat  he  adds  that:  "  If  the  insolvent  has 
absconded,  notice  should  be  given  to  the  assignees,  and  if  they  are  not  ap- 
pointed, a  delaj  until  an  appointment  is  made  would  not  discharge  any  one. 
and  although  notice  may  be  given  to  any  one  holding  or  representing  the 
estate,  we  should  think  it  better  to  notify  the  assignees  when  appointed.'* 

Story  on  Bills,  sections  806  and  880,  says:  "If  the  party  entitled  to  noaee 
has  become  bankrupt  and  asagnees  have  been  chosen  or  appointed,  notice  to 
the  assignees  is  proper,  and  will  be  sufficient.*' 

Chitty  on  Bills,  ^  says:  "  If  the  party  entitled  to  notice  be  a  bankrupt, 
notice  should  be  given  to  him  before  the  choice  of  assignees,  and  after  snch 
choice  to  them." 

Byles  on  Bills,  *d80,  leaves  the  matter  in  doubt  by  saying:  *'  If  the  aarignees 
are  appointed,  perhaps  notice  should  be  given  to  them." 

Daniel's  Negotiable  Instruments,  section  1002.  says  it  is  best  to  give  notice 
to  both,  but  if  no  assignee  is  appointed,  notice  to  the  bankrupt  is  sufficient, 
and  perhaps  it  might  be  sufficient  if  one  had  been  appointed. 

In  Sb  parte  Tremonl  Naitional  Bank,  2  Low.  Dec.  400.  the  question  arose  as 
to  the  power  of  a  bankrupt  after  adjudication  and  before  the  appointment  of 
the  assignee  to  waive  demand  and  notice  on  commercial  paper.  It  was  there 
held,  upon  the  authority  of  Lord  Eldbn,  19  Vesey,  261,  that  until  an  assignee 
was  appointed,  the  bankrupt  is  the  trustee  of  his  estate,  and  Judge  LowBU. 
quotes  from  Robson  on  Bankruptcy,  178,  that  notice  should  be  given  to  the 
trustee  or  assignee. 

The  question  was  determined  by  the  Court  of  Appeals  of  Kentucky,  In  CU- 
Idhan  v.  Bamk  of  Kentucky,  6  Ky.  Law  Rep.  188.  All  the  anthraities  are 
there  reviewed,  and  it  was  held  that  notice  to  the  assignee  was  snffldent.  It 
was  there  said  that  where  the  insolvent  chooses  his  own  assignee,  the  latter  is 
charged  with  the  duty  of  acting  as  his  trustee  or  agent  to  settle  up  the  estate, 
and  being  thus  clothed  with  fall  power  to  act  as  his  general  representative, 
notice  given  to  him  is  notice  given  to  his  general  ageiit,  and  is  valid  as  to  the 
principal. 

In  Faeain  v.  Hubbard,  55  N.  Y.  465.  one  Burke  was  appointed  the  agent  oC 
a  firm  In  liquidation  to  wind  up  its  afEairs.  This  agent  was  notified  of  tha 
dishonor  of  commercial  paper  of  which  they  were  indorsers.    The  court  held 
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9otl€e  to  him  as  anoh  agent  was  Baffldent  to  charge  them,  and  add:  "  He  waa 
the  general  agent  for  liquidating  the  affairs  of  the  tlim,  and  the  notloe  related 
to  those  afEalra." 

In  Bank  of  Avifum  ▼.  Putnamt  8  Keyes,  S48,  it  was  held,  notice  to  a  general 
agent  was  notice  to  the  indorser,  whose  agent  he  was. 

In  DonneU  v.  L&wU  ChwUy  8aving$  Bank,  dO  Mo.  166,  it  was  held  thnt  noUce 
to  the  indorser  was  sufficient,  where  he  had  made  a  general  asBignmeiit  in 
aoolher  State,  of  which  the  pa/ee  was  ignorant. 


Oako  t.  Fisk. 

(48  Ohio  St.  40.) 

Gift^  caummartii^neim, 

0.  warn  an  old  man  hnTlag  danghten  by  a  first  wife,  and  a  son  bj  her  wl^ 
whom  he  boarded;  he  owned  a  fann  and  stock  thereon,  but  most  of  his  es- 
tate consisted  of  promissory  notes;  before  his  last  sickness  he  had  expressed 
a  desire  "that  his  children  should  have  his  notes  and  his  son  should  have 
his  farm; "  on  the  day  of  his  death,  in  the  presence  of  a  daughter's  husband, 
herself  and  a  sister,  O.  said  to  the  daughter:  "  My  notes  are  in  a  little  box 
on  the  bureau  there;  I  want  you  to  take  them  and  dlride  them  equally  among 
you  children."  He  told  her  to  get  the  key  to  the  box,  and  she  got  the  key  and 
tried  it  in  the  box,  and  gave  the  key  to  her  husband  for  safe-keeping.  After 
Ids  death.  Intestate,  she  took  the  box,  but  did  not  divide  the  notes,  but  re- 
turned them  to  the  administrator,  and  they  were  appraised  and  held  as  part 
of  the  estate.  BM,  that  there  was  no  sufficient  delivery  to  constitute  a 
gift  MIUS0  m^rKt.* 

ACTION  for  notes  and  their  proceeds.    The  head-note  states 
the  case.    The  plaintifF  had  judgment  below. 

S.  C.  Kingman  and  71  K  Duncan^  for  plaintifF  in  error. 

I 

Andrews  dt  Allison  and  James  Olds,  for  defendant  in  error. 

FoLLBiTy  J.  These  promissory  notes  are  claimed  as  gifts  eausa 
mortis. 

The  principles  and  laws  that  govern  the  rights  of  ownership  and 
control  of  property  are  fundamental  to  man's  enjoyment  and  civil- 
isation. The  rales  and  laws  for  the  transfer  or  transmission  of 
iraoh  rights  are  carefully  guarded,  and  should  be  strictly  enforced. 

»  See  UurtU  v.  PorOand  3ao.  Bk.  (77  Me.  161),  52  Am.  Rep.  760.  * 
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Gifts  eamsa  nuMiis  are  not  fiiTored,  and  saoh  gifts  most  be  cleailj 
proved.  The  civil  law  sought  to  prevent  fraad  in  such  gifts,  and 
required  their  execution  in  the  presence  of  five  witnesses,  to  render 
them  valid.  Oreat  strictness  and  clear  proof  to  establish  such 
gifts  have  been  required  by  the  English  courts,  and  litigation  as  to 
them  has  been  extensive  and  hostile. 

Such  a  gift  can  be  upheld  only  when  the  intention  of  the  donor 
is  definite  and  certain,  and  such  intent  is  expressed  as  to  a  proper 
matter  of  such  gift,  and  such  gift  is  executed. 

Whatever  property  Samuel  Oano  had  at  his  death  could  be  dis- 
posed of  only  by  his  will  or  by  the  law.  Needles  y.  KeedUe,  7  Ohio 
St  433;  Crane  v.  Doty,  1  Ohio  St.  S83. 

The  court  held  in  Phipps  v.  Bopey  16  Ohio  St  586,  that  ''direc- 
tions by  an  owner  in  respect  to  a  disposition  of  his  property,  to 
take  effect  after  his  death,  and  different  from  such  as  the  law  would 
prescribe  in  the  case  of  intestacy,  are  of  no  validity  unless  made 
through  the  medium  of  a  last  wiU  and  testament  ** 

Directions  alone  are  not  sufficient  A  gift  oauea  morHs  has  the 
nature  of  a  legacy.  It  is  a  gift  in  prospect  of  death,  and  it  may  be 
revoked  before  death,  and  it  is  not  complete  during  the  donor's 
life,  but  takes  effect  only  upon  his  death.  Such  a  gift  is  liable  to 
the  debts  of  the  donor.  Such  is  the  holding  of  both  English  and 
American  cases. 

In  Laweon  v.  Lawsan,  1  P.  Wms.  441,  a  husband  upon  his  death 
bed  gave  to  his  wife  a  purse  of  100  guineas  and  bid  her  apply  it  to 
her  own  use,  and  the  court  held,  **  This  is  a  donatio  catntft  morHe 
and  a  good  legacy  to  the  wife,  and  shall  not  go  to  the  executors  or 
administrators  of  the  husband  if  there  is  sufficient  to  pay  his 
debts."  But  we  need  not  cite  other  decisions,  as  the  statute  8  and 
9  Vict,  ch.  76,  declares  that  such  a  gift  is  a  l^;acy  within  the 
meaning  of  the  acts  in  England  and  Ireland,  which  impose  duties 
on  legacies. 

''  A  donatio  cauea  mortis  is  of  the  nature  of  a  legacy.  Jone^  v. 
Brown,  84  N.  H.  489. 

''Gifts  causa  mortis  are  of  a  mixed  nature,  resembling  gifts  inter 
vivosy  in  the  essential  requisite  ef  delivery,  and  resembling  legacies 
in  being  subject  to  the  debts  of  the  deceased,  and  in  being  ambula- 
tory or  revocable,  and  contingent  on  death.  **  Bhomer  y.  Bloomer, 
2  Brad.  840.  Also  see  Rhodes  v.  Ohxlds,  64  Pton.  St  18;  Ropi 
fjeg.  2;  3  Redf.  Wills,  §  42,  and  cases  cited. 
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Look  at  the  facts  in  this  case  as  found  by  the  conrt.  Decedent 
left  a  widow,  three  j^rls  who  were  children  of  a  first  wife,  and  a 
boy  the  son  of  his  widow.  These  promissory  notes  constituted  the 
larger  part  of  his  estate.  Before  his  last  sickness  he  had  expressed 
a  desire  that  his  son  Frank  should  have  his  farm,  and  that  **  his 
children  aforesaid "  should  have  the  notes.  Do  the  words  ''  his 
children  aforesaid  "  include  only  the  ''children  of  his  first  wife/' 
or  do  they  include  his  son  Frank?  Give  the  words  either  meaning, 
and  his  expressed  desire  was  not  carried  out^  and  is  not  asked  to 
be  carried  out. 

At  his  death  bed,  though  boarding  with  his  son  Frank,  there 
were  present  only  two  of  his  children;  the  married  daughters  of  his 
first  wife,  and  I.  J.  Fisk»  the  husband  of  one  of  these  children; 
and  on  the  morning  of  the  day  he  died,  in  the  presence  of  this  hus- 
band, and  Caroline  Pearson,  her  sister,  ''  he  called  Mrs.  Fisk,  and 
said  to  her,  my  notes  are  in  a  little  box  on  the  bureau  there;  I 
want  you  to  take  them  and  divide  them  equally  among  you  chil- 
dren." There  was  but  one  person  present  who  is  not  a  beneficiary 
of  this  claimed  gift,  and  he  is  the  husband  of  the  chief  actor,  who 
got  the  key  and  tried  it  in  the  box,  and  '*  for  fear  she  might  lose 
it,"  gave  the  key  to  this  husband.  It  does  not  appear  that  a  word 
was  said  to  the  other  daughter,  or  that  he  told  her  to  take  any 
thing. 

We  will  not  stop  to  consider  whether  this  husband  should  testify 
in  such  a  case,  or  what  effect  should  be  given  to  his  statements. 

The  father  died  the  same  evening,  on  Friday,  and  was  buried 
the  next  day,  on  Saturday. 

"  After  her  father's  death,  Mrs.  Fisk  took  the  box  containing  the 
notes  home  with  her."  What  else  was  in  the  box  we  do  not  know. 
The  notes  were  never  divided.  On  the  next  Monday,  I.  J.  Fisk 
was  appointed  administrator,  and  took  these  notes,  and  they  were 
appraised  as  part  of  the  estate,  and  have  ever  been  so  held. 

The  validity  of  each  gift,  causa  niortis,  depends  upon  the  facts 
of  each  case. 

**  The  gift  of  the  maker's  own  note  is  the  delivery  of  a  promise 
only,  and  not  of  the  thing  promised;  and  upon  the  death  of  the 
maker,  leaving  the  promise  unfulfilled,  the  gift  fails."  Siarr  v. 
Starr,  9  Ohio  St.  74. 

''  The  drawer  of  a  check  delivered  it  to  the  payee,  intending 
thereby  to  give  to  the  payee  the  fund  on  whieh  the  check  was 
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drawn.  Hdd,  that  until  the  check  was  either  paidoraooepted^the 
gitt  was  incomplete,  and  that  in  the  absence  of  snch  payment  or 
acceptance,  the  death  of  the  drawer  operated,  as  againrt  the  payee, 
as  a  revocation  of  the  check.''  Simmons  ▼.  Savifigs  Soeieigt  31 
Ohio  St.  457;  s.  c,  27  Am.  Rep.  521. 

In  each  above  case  there  was  something  more  to  be  done,  either 
by  the  donor  or  by  the  donee,  before  the  gift  ooald  be  eufaraed. 

*^  To  constitute  a  valid  gift  the  taasfer  must  be  oonsummated 
and  not  remain  incomplete,  or  rest  in  mere  intention;  and  this  is 
so  whether  the  gift  is  by  delivery  only,  or  by  the  creation  of  a  trust 
in  a  third  person,  or  in  the  donor;  enough  must  be  done  to  pas 
the  title."    Martin  v.  Funk,  75  N.  T.  134;  s.  c,  81  Am.  Bep.  446. 

The  words,  found  by  the  court  to  constitute  the  gift  of  the  notes, 
were,  ^'I  want  you  to  take  them  and  divide  them  equaUy  among 
you  children."  Suppose  he  thus  intended  the  four  children,  what 
was  Mrs.  Fisk  to  do?  Was  she  to  collect  the  money  due  on  the 
notes,  and  then  divide  the  proceeds  equally  among  themP  If  so, 
the  gift  was  not  complete,  and  no  title  passed.  His  death  revoked 
the  gift. 

Or  was  Mrs.  Fisk  to  divide  the  notes  into  four  equal  amounts  in 
value,  and  then  deliver  to  each  child  a  definite  parcel  of  these 
thirty-eight  notes?  This  was  never  done,  and  these  notes,  it 
seems,  could  not  be  so  divided.  So  there  never  was  a  separation 
of  the  notes  made  so  as  to  vest  in  each  donee  an  ownership  in  par- 
ticular notes. 

But  had  the  notes  been  so  that  they  could  be  equally  divided, 
how  could  the  doubtful  or  worthless  notes  be  disposed  of  f  Who 
would  take  them?  Or  should  she  disregard  them?  Gano  did  not 
hand  the  notes  to  Mrs.  Fisk,  and  say,  ''I  give  these  notes  to  you 
four  children; "  neither  did  he  say,  ''  I  give  these  notes  to  you 
children  equally,  one-fourth  part  to  each."  Something  more  must 
be  done  to  complete  the  gift. 

But  the  delivery  must  be  as  perfect  and  complete  as  the  nature 
of  the  thing  will  admit  of.  Pars.  Oont.  826,  and  cases  cited;  8 
Wait  Act.  ft  Def .  505. 

''To  establish  a  gift,  causa  mortis,  the  common  law  requires 
clear  and  unmistakable  proof,  not  only  of  an  intention  to  give,  bat 
of  an  actual  gift  perfected  by  as  complete  a  delivery  as  the  nature 
of  the  property  will  admit  of."  Hatch  v.  Atkinson,  56  Me.  824.. 
See  also  3  Bedf.  Wills,  348  (20). 
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The  fiactB  found  by  the  District  Court  show  there  was  no  deliverj 
of  the  all^d  gifts;  and  the  court  erred  in  holding,  upon  such 
finding  of  facts,  that  there  was  such  a  delivery  of  the  promissory 
notes  as  constitutes  a  good  gift,  causa  mortis. 

We  need  not  examine  how  far  the  courts  will  protect  a  widow 
from  an  intended  fraud  upon  her  rights  as  such  widow,  neither  to 
what  extent  a  father  may  disinherit  his  children  by  gifts  made  dur- 
ing the  last  few  hours  or  days  of  his  life.  Our  laws  relating  to 
written  and  nuncupative  wills,  and  our  laws  of  descent,  should  not 
be  defeated  by  such  gifts,  unless  in  a  very  clear  case. 

Cases  of  donations,  causa  jnorHsy  are  exceptions  not  to  be  ex- 
tended by  way  of  analogy.  HsadUy  v.  Etrby,  18  Penn.  St.  326; 
also  cited  in  1  Am.  Law  Reg.  25. 

This  attempt  to  make  a  will  for  the  father,  and  to  dispose  of  his 
property,  '*  different  from  such  as  the  law  would  prescribe  in  case 
of  intestacy/'  is  ^'  of  no  validity.^' 

JudgifisfU  reversed  and  cause  rsfmanded. 


MiLLVR  y.  Akdbbsov. 

(48  Ohio  St.  478.) 

Bastaird  —  HaNUiif  af  fuUuralfaiherfin'  support  itfUr  moihsr''s  marriage. 

The  nataral  father  of  an  illegitimate  child  cannot  be  held  for  its  support  if  the 
mother,  during  the  pregnancy,  marries  another  man  who  has  fall  knowledge 
of  her  pregnanqr.    (8ee  note,  p,  828.) 

T\  ASTARDY  proceedings.    The  head-note  states  the  point. 

Andrews  dt  Ershine  and  John  M.  Cooh^  for  plaintiff  in  error. 
Trainer  dk  Son,  for  defendant  in  error. 

Athebtoit,  J.    The  question  presented  by  this  record  is,  whether 
under  the  state  of  facts  disclosed  Anderson  can  be  held  as  the  pu 
tative  father  of  this  child,  and  be  required  to  contribute  to  its  sup- 
port, or  whether  Riddlemoser,  having  married  the  complainant, 
with  full  knowledge  of  her  condition,  is  alone  liable  for  its  support. 

The  Bevised  Statutes  provide:     '^Sec.  5614.    When  an  unma^ 
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ried  womaQy  who  has  been  delivered  of  or  is  pregnant  wiUi  a  has* 
tard  child,  makes  complaint  thereof  in  writing,  under  oath,  before 
any  justice  of  the  peace,  charging  a  person  with  being  the  father 
of  such  child,  the  justice  shall  thereupon  issue  his  warrrat^"  etc 

Can  the  child  in  this  case,  in  legal  contemplation,  be  regaided 
as  a  bastard? 

Blackstone,  under  the  inquiry,  '' Who  lure  bastards?  "  says:  **  A 
bastard,  by  our  English  laws,  is  one  that  is  not  only  begotten,  bat 
bom  out  of  lawful  matrimony."  1  Bl,  Com.  454.  And  Kent  also 
defines  illegitimate  children  or  bastards  as  '^  being  persons  who  are 
begotten  and  born  out  of  lawful  wedlock."     2  Kent  Com.  208. 

In  Best  on  Presumptions,  in  discussing  presumptions  of  legiti- 
macy, the  author  says:  ^*  One  of  the  strongest  iUustrations  of  this 
principle  (although  resting  in  some  degree  on  grounds  of  public 
policy)  is  the  presumption  in  favor  of  the  legitimacy  of  children  " 
*  *  *  ti  Thus  it  is  said  to  be  a  presumption,  ei  de  jure^  that  & 
child  bom  during  wedlock,  and  of  which  the  mother  was  visibly 
pregnant  at  the  time  of  marriage,  must  be  taken  to  betheofibpring 
of  the  husband."    Section  58. 

Tlie  Supreme  Court  of  Iowa,  in  the  case  of  State  v.  Romaine,  58 
Iowa,  48,  lays  down  the  rule  that  **  if  a  woman  be  pregnant  at  the 
time  of  the  marriage,  and  if  the  pregnancy  be  known  to  the  bus- 
band,  he  should  be  conclusively  presumed  to  be  the  father." 

In  State  v.  Herman^  13  Ired.  (Law)  502,  the  Supreme  Court  of 
North  Carolina  held  that  '^  a  child  bom  within  a  month  or  a  day 
after  marriage,  is  legitimate  by  presumption  of  law,  and  where 
the  mother  was  visibly  pregnant  at  the  marriage,  it  is  a  presumption 
Juris  et  dejure  that  the  child  was  the  offspring  of  the  husband." 

And  in  Rhyn  v.  Hoffmany  6  Jones  Eq.  N.  C.  335,  the  court  quote 
with  approval  a  quotation  from  1  Roll's  Abr.  358,  and  2  Bac.  Abr. 
84,  as  follows:  ''  So  if  the  woman  be  big  with  child  by  A.,  marry 
B.,  and  then  the  child  is  bom,  it  is  the  legitimate  child  of  B." 

It  has  been  held  in  a  large  number  of  cases,  both  in  England  and 
America,  that  the  wife  is  not  a  competent  witness  to  prove  non- 
access  of  the  husband,  whether  the  child  was  begotten  before  or 
after  marriage. 

In  Rex  V.  Readings  Hardwicke,  79,  Lord  Hardwiokb  said,  **  it 
must  be  of  very  dangerous  consequence,  to  lay  it  down  in  general, 
that  a  wife  should  be  sufficient  sole  evidence  to  bastardize  her  child 
and  to  discharge  her  husband  of  the  burden  of  its  maintenance." 
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Similar  laagaage  is  used  by  Lord  Ellenbobouoh  in  The  Kitig 
T.  Luffej  8  Eftst,  198;  and  in  Tarions  English  aathorities. 

The  reason  for  this  rale  is  stated  in  Tioga  Couniy  v.  South  Creek 
Township^  75  Penn.  St.  433,  in  the  following  language:  ''That  is- 
ane  bom  in  wedlock,  thongh  begotten  before,  is  presumptively  le- 
gitimate, is  an  axiom  of  law  so  well  established  that  to  cite  authori- 
ties in  support  of  it  would  be  mere  waste  of  time.  So  the  rule  that 
the  parents  will  not  be  permitted  to  prove  non-access  for  the  purpose 
of  bastardizing  such  issue  is  just  as  well  settled.  Many  reasons  have 
been  given  for  this  rule.  Prominent  among  them  is  the  idea  that 
the  admission  of  such  testimony  would  be  unseemly  and  scandalous, 
and  this  not  so  much  from  the  fact  that  it  reveals  immoral  conduct 
upon  the  part  of  the  parents,  as  because  the  effect  it  may  have  upon 
the  child,  who  is  *  in  no  fault,  but  who  must  nevertheless  be  the 
chief  sufFerer  thereby.  That  the  parents  should  be  permitted  to 
bastardize  the  child  is  a  proposition  which  shocks  our  sense  of 
right  and  decency,  and  hence  the  rule  of  law  that  forbids  it." 

This  doctrine  is  recognized  in  Parker  v.  Way^  15  N.  H.  45; 
Dame  v.  Houeiotij  2  Yeates,  289;  Page  v.  Dennieofi^  1  Grant  Cases, 
377;  8.  c,  29  Penn.  St.  420,  in  which  case  the  court  in  addition  hold 
that:  '*  Whether  the  child  is  begotten  in  or  out  of  wedlock,  if  mar- 
riage precede  the  birth  the  presumption  of  paternity  is  the  same, 
and  it  can  only  be  bastardized  by  proof  of  non-access.  The  wife  is 
not  a  competent  witness  to  prove  non-access  on  the  part  of  her  hus- 
band, and  that  her  child  begotten  before,  but  born  during 
wedlock,  was  not  begotten  by  him.'' 

On  the  same  point  see  State  v.  Wilson,  10  Ired.  181,  and  State  v. 
Herman^  supra,  in  both  of  which  cases  the  pregnancy  preceded  the 
marriage. 

The  cases  are  collected  on  this  point  in  1  Phil.  Ev.  87,  and  note, 
and  the  reason  of  the  rule  stated  in  the  text,  as  follows:  ^*  This 
rule  is  established,  independently  of  any  possible  motive  of  interest 
in  the  particular  case,  upon  principles  of  public  policy  and  decency." 

It  will  be  observed  that  after  the  complainant  in  the  case  had 
aubmitted  her  evidence  and  rested,  the  defendant  moved  to  arrest 
the  case  from  the  jury  and  dismiss  the  complaint  upon  the  ground 
that  the  testimony  offered  made  no  case  against  defendant,  and  if 
no  competent  testimony  of  non-access  had  been  offered  the  motion 
was  well  taken.  Bat  the  court  overruled  the  motion  and  defendant 
excepted.  Whether  under  our  statute  relating  to  evidence  the 
Vol.  LI V  —  104r 
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complainant  was  incompetent  to  prove  non-access,  we  do  not  feel 
compelled  to  decide,  for  the  case  can  be  detennined  withoat  it 

The  question  yet  remains,  whether  if  Biddlemoser,  by  contract- 
ing marriage  with  the  complainant,  and  patting  himself  in  hea 
paretUis,  and  assuming  the  place  of  a  parent  and  his  duties  and 
obligations,  has  legitimated  the  <^d  or  not,  or  if  by  that  act  the 
child  in  legal  contemplation  is  the  child  of  IKddlemoser,  it  is  not  a 
bastard  and  the  defendant  cannot  be  held  under  our  bastardy  act 

No  case  in  point  has  been  adjudicated  in  Ohio,  so  far  as  our  re- 
ports show. 

This  court  in  Roih  v.  Jacobs,  21  Ohio  St.  646,  held  that  after  a 
woman,  pregnant  with  child,  had  filed  her  sworn  com]>laint  in  bas- 
tardy charging  the  defendant  with  the  paternity  of  her  u  u  bom  child, 
her  subsequent  marriage  with  another  did  not  necessarily  work  a 
discontinuance  of  the  action,  for  the  reason,  as  the  court  say,  that  it 
cannot  be  conclusively  presumed  that  the  man  who  marries  a  preg- 
nant woman  is  the  father  of  the  child.  He  may  not  have  known 
that  she  was  in  that  condition  when  he  married  her  and  therefore, 
if  bom  alive,  it  may  be  a  bastard.  There  was  no  suggestion  in  that 
case  of  what  the  result  would  have  been  had  the  marriage  been 
contracted  by  a  man  with  full  knowledge  of  the  pregnancy. 

In  Haworth  v.  Oilly  30  Ohio  St  637,  it  was  attempted  to  make  a 
defendant  liable  under  the  bastardy  act  by  showing  that  while  com- 
plainant was  the  wife  of  another  he  became  the  fiither  of  her  un- 
born child. 

After  the  child  was  bom  the  complainant  procured  a  divorce  from 
her  former  husband,  and  the  court  held  that  to  make  defendant 
liable  the  delivery  and  pregnancy  as  well  as  the  making  of  the  com* 
plainant,  must  be  predicated  of  an  unmarried  woman.  The  court 
in  that  case  suggestively  say:  ''  But  no  complaint  could  have  been 
made  in  this  case,  either  during  pregnancy  or  for  eight  months  after 
delivery.  The  child  was  during  all  this  time  the  innocent  and  hon- 
est child  of  a  married  woman;  and  in  any  proceeding  under  this  act,, 
would  have  been  conclusively  presumed  to  be  legitimate.  The  sub- 
sequent divorce  of  the  mother  may  have  changed  her  status,  but  not 
that  of  her  child  ^  ^  *  It  d  issol ved  the  marital  relation,  but  did 
not  bastardize  the  issue  begotten  and  bom  during  its  continuance/* 

So  we  say  here:  By  the  act  of  Riddlemoser  in  marrying  the  com- 
plainant he  most  solemnly  and  effectively  acknowledged  the  unborn 
child  to  be  his  own.     He  knew  her  condition  and  every  honorable 
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ientiment  would  require  him  to  marry  her  if  the  child  was  his  and 
to  aToid  her  if  it  was  not.  He  chose  to  marry  her  and  thus  legiti- 
mate her  issue  and  make  it  his  own.  The  act  would  have  made 
the  child  heir  to  his  estate  and  being  made  so  by  his  act^  can  the 
inhuman  mother,  by  her  uncorroborated  testimony,  make  it  a 
bastard?  We  have  a  statute.  Bey.  Stats.,  §  4176,  providing  that 
when  a  man  has  children  by  a  woman  and  afterward  intermarries 
with  her,  such  issue  if  acknowledged  by  him  as  his  children  are 
deemed  legitimate,  and  ,will  then  have  all  the  rights  of  heirship  and 
inheritance  of  children  bom  in  wedlock. 

Suppose  a  woman  has  children  believed  by  a  man«  who  afterward 
marries  her,  to  be  his;  that  he  contracts  marriage  with  the  mother, 
and  fully  acknowledges  the  children  to  be  his  own,  can  they  be  has* 
tardized  by  proving  somebody  else  begat  them,  and  especially  can 
their  mother  bastardize  them  and  take  from  them  the  rights  they 
acquired  by  the  marriage  of  their  mother  with  the  man  that  acknowl- 
edged them  to  be  his  own? 

A  case  precisely  in  point  with  the  one  under  consideration  has  re- 
cently been  determined  by  the  Supreme  Court  of  Iowa.  StfUe  v. 
Shoemaker,  62  Iowa,  333;  s.  0.,  49  Aul  Sep.  146. 

In  that  case  a  child  was  begotten  by  the  defendant,  and  during 
the  pregnancy  of  the  complainant  and  two  months  before  the  birth 
of  the  child,  she  was  married  to  another  man  who  was  fully  in- 
formed that  complainant  was  enceinte,  and  her  condition  apparent 
from  her  appearance.  Upon  these  facts  the  court  held  that  the  de- 
fendant could  not  be  made  liable  under  the  bastard  act.  The  rea- 
soning of  the  court  was  in  substance  as  follows,  and  this  court 
adopts  it  as  its  own. 

If  another  man,  not  the  father  of  the  unborn  child,  elects  to  stand 
in  loco  parentis  to  the  child,  the  law  will  esteem  such  man  as  the 
father;  that  one  who  marries  a  woman  that  he  knows ioheenoeinte 
is  regarded  in  law  as  adopting  the  child  into  the  family  at  its  birth; 
that  he  could  not  expect  the  mother  to  discard  it  or  abandon  it  at 
its  birth,  or  refuse  it  nurture  or  maintenance  and  that  the  child 
so  receiving  nurture  and  support,  must  necessarily  become 
of  the  family  of  the  wife,  which  would  also  be  of  the  family  of  the 
husband;  that  this  understanding  must  necessarily  enter  into  the 
marriage  contract  of  the  husband  and  wife,  and  when  this  relation 
is  established  the  law  raises  a  conclusive  presumption  that  the  hus- 
band is  the  father  of  such  child. 
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As  recognised  in  that  case,  we  do  not  aflSrm  this  role  holds  good 
on  questions  of  heinhiD.  There  the  rights  of  others  are  involved 
outside  of  the  husband  and  the  alleged  tMistard  child.  But  in  such 
a  case  as  this  the  rights  and  liabilities  of  husband  and  child  alone 
are  involved. 

The  court  say:  ^'  A  husband  who  in  the  nuuiner  we  have  indica- 
ted  has  put  himself  in  loco  parentis  of  a  bastard  child  of  his  wife, 
ought  not  to  be  permitted  to  disturb  the  family  relation,  and  bring 
scandal  upon  his  wife  and  her  child,  by  establishmg  its  bastardy, 
after  he  has  condoned  the  wife's  ofFense  by  taking  her  in  marriage.'' 

And  this  rule,  as  announced,  is  established  upon  obvious  princi- 
ples of  public  policy  and  decency.  This  child  was  born  in  1865. 
The  husband  had  prior  thereto  condoned  the  wife's  offense,  and  by 
taking  her  in  marriage,  with  full  knowledge  of  her  condition, 
adopted  her  child  on  its  birth  into  his  family,  and  even  if  he  was 
not  its  natural  father,  consented  to  stand  in  law  as  such,  with  all  the 
rights  and  responsibilities  of  a  father  in  fact.  The  child  became 
^entitled  to  his  protection  and  support  and  owed  him  its  duty  and 
service  and  was  legitimated  and  legitimate,  and  the  **  honest  child 
of  wedlock."  So  it  remained  until  sixteen  years  of  age.  Public 
policy,  public  decency,  and  every  consideration  which  concerns  the 
peace  and  well-being  of  the  family,  cries  out  against  the  unnatural 
effort  of  the  mother  to  bastardise  her  issue. 

Our  conclusion  is  that  the  judgment  of  the  District  Court  should 
be  affirmed. 

JudgtMnt  affirmed. 

Note  bt  thb  RBPOBTBE.-~In  Ha/rdy  ▼.  AUerUm,  7  Q.  B.  Diy.  S64,  it  wis 
held  that  an  order  obtidned  by  a  single  woman  for  the  malntenanoe  of  a  bas- 
tard child  can  be  enforced  against  the  putative  father  after  the  marriage  of  the 
mother,  although  the  husband  is  able  to  maintain  the  child.  HuDDUBffrov, 
J.,  said:  "  It  is  clear  that  the  legislature  had  its  attention  called  to  the  mat- 
ter, and  did  not  intend  the  liability  of  the  father  to  cease  on  the  marriage  of 
the  mother.  It  is  worthy  of  remarlc  also,  that  although  various  Umitations  an 
introduced  into  the  order  of  the  justices,  there  is  no  limitation  with  reference 
to  the  marriage  of  the  mother.  Under  these  circumstances,  I  have  no  doubt 
that  the  order  is  in  force,  although  the  mother  marries  again,  and  her  husband 
has  means  to  keep  the  child. " 
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Wallace  t.  Towkbhvdu 
(ttohiost.or.) 

(kmirmet^mibmHpUan — re^oaOion  bg  4$atiL 

A  written  oflor  to  subscribe  to  the  capital  stock  of  a  lailioad  oompaoj^  pve-* 
Tided  it  shall  build  along  a  eertain  route,  is  rsToked  bj  the  death  of  tha 
party  offering  before  dellTerj  to  and  acceptance  by  the  company. 

AOTION  on  a  subsoription.     The  opinion  stotet  the  oaae.     Th* 
plaintifF  had  judgment  below. 

Danui  Peck  and  Wm.  F.  Hayu,  for  plaintilt  in  error. 

J.  W.  Tyhr  and  AUxander  d  McDonald,  for  defendant  in  error. 

OwBir,  J.  As  we  rest  the  disposition  of  this  case  upon  the  single 
question  whether  the  facts  found  by  the  trial  court  were  sufficient  to 
authorize  the  judgment  rendered  by  it,  none  of  the  other  numerous 
questions  which  the  record  presents  are  discussed  in  this  opinion.  By 
the  findings  of  fact  it  will  be  seen  that  the  railroad  company  pro- 
posed to  extend  its  line  of  road  orer  a  designated  route  to  the  Ohio 
riyer,  opposite  the  city  of  Wheeling,  provided  that  subscriptions  to 
its  capitfd  stock  would  be  made  by  persons  residing  along  the  pro- 
posed line  and  near  the  southern  terminus  thereof,  aggregating 
the  sum  of  $250,000.  That  Henry  Wallace,  with  other  citizens  of 
Wheeling,  knowing  of  such  proposition  and  being  desirous  to  pro- 
mote such  extension,  held  a  public  meeting  and  appointed  a  com- 
mittee to  solicit  subscriptions  to  the  capital  stock  of  the  company. 
That  Wallace  thereafter,  at  the  solicitation  of  this  committee, 
signed  the  two  papers  declared  upon,  each  in  a  book  furnished  by  the 
committee.  That  other  persons  had  previously  signed  these  sub- 
scriptions. That  upon  his  signing  these  writings,  respectively,  he 
delivered  them  to  the  committee.  That  he  soon  thereafter  died  — 
these  books  remaining  in  the  hands  of  the  committee. 

That  after  his  death,  and  when  all  the  subscriptions  to  stock  had 
been  procured  along  the  proposed  line  and  near  the  southern  termi- 
nus that  the  committee  was  able  to  secure,  and  which  aggregated 
less  than  the  proposed  $250,000,  the  evidence  of  all  these  subscri|>- 
tions  were,  at  the  instance  of  the  surviving  8ub6cribei*s,  tendered  to 
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and  accepted  by  the  company,  which  then  agreed  to  extend  its  line 
of  road  aa  had  been  before  proposed.  Th<^t  a(  the  time  of  such  ac- 
ceptance and  agreement  the  officers  of  the  company  had  no  notice 
or  information  of  the  death  of  Henry  Walhice.  That  before  July 
1,  1877,  the  company  commenced  the  construction  ^f  the  proposed 
extension,  and  did,  within  a  reasonable  time  thereafter,  fully  com- 
plete it.  'ti'  * 
Did  the  estate  of  Henry  Wallace  become  bound  by  these  subscrip- 
tions upon  their  delivery  to  and  acceptance  by  the  railroad  company? 
,  The  proposition  of  the  company  was  made  at  large,  and  not  to 
these  subscribers  more  than  to  any  others,  who  should  first  sub- 
scribe the  required  $250,000.  It  does  not  even  appear  that  the 
company  knew,  at  any  time  prior  to  Wallace's  death,  of  the  existence 
of  this  committee,  or  that  these  subscriptions  were  being  procured. 
The  company  was  not  bound  to  accept  Wallace's  subscription  atany 
time  during  his  life.  It  had  made  no  agreement  with  Wallace  or 
with  his  co-subscribers.  So  far  as  the  findings  show,  the  company 
had  no  knowledge  that  Wallace  had  subscribed,  and  nothing  was 
done  by  it  on  the  faith  of  his  subscription  prior  to  his  death.  Sup- 
pose that  another  committee,  having  heard  of  the  proposition  of 
the  company,  had  succeeded  in  procuring  the  requisite  $250,000  in 
subscriptions,  tendered  it  to  the  company,  which  had  accepted  it, 
and  agreed  to  perform  its  conditions  before  this  committee  had  ten- 
dered its  subscriptions,  would  it  be  contended  that  the  company 
would  have  been  under  any  obligation  to  accept  them?  If  any 
thing  is  claimed  from  the  proposition  of  the  company  and  its  ac- 
ceptance by  the  subscribers,  it  is  a  sufficient  answer  to  say  that  the 
conditions  of  the  proposition  have  never  to  this  day  been  performed; 
that  after  the  death  of  Wallace  his  surviving  subscribers,  finding 
that  they  had  failed  to  raise  the  amount  which  the  company  had 
demanded  in  its  proposition,  proposed  new  terms  to  the  company, 
tendered  a  less  amount  in  subscriptions  which  was  accepted;  ai^d 
thereupon,  for  the  first  time  in  the  history  of  these  transactions, 
the  company  agreed,  on  its  part,  to  perform  the  conditions  upon 
which  the  subscriptions  were  made.  And  this  was  a  new  contract, 
to  which  Wallace  was  never  a  consenting  party.  Thus  we  see  that 
the  negotiations  which  actually  led  to  the  creation  of  mutual  and 
binding  obligations  between  the  company  and  the  surviving  sub- 
scribers transpired  after  the  death  of  Wallace.  It  is  maintained 
however  that  various  persons  subscribed  after  Wallace  and  on  the 
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faith  of  his  subecription.  This  does  not  appear,  from  the  ftndihgs 
of  fact.  For  all  that  is  shown  by  this  finding,  Wallace  may  have 
been  the  rery  last  subscriber.  If  these  saryiving  sabsoribers  con- 
aented  to  the  deliTery  to  the  company  of  a  dead  man's  subscription, 
ihey  are  in  no  situation  to  complain.  It  is  also  maintained  that 
the  company  .built  the  road  on  the  faith  of  the  subseripfcion  of 
Wallace  and  his  co-subscribers.  It  appears  that  at  the  time  of  the 
company's  acceptance  and  agreement,  its  officers  had  no  knowledge 
of  Wallace's  death;  but  so  far  as  the  record  shows  to  the  contrary, 
it  began  the  work  with  full  knowledge  that  this  committee  had 
tendered  it  a  dead  man's  paper.  Oounsel  for  the  company,  main- 
tain that  *^  the  committee  so  often  referred  to,  which  took  these 
sabscriptionsy  was  rather  the  agent  of  the  railway  company  than  of 
Wallace,  *  *  *  the  company  having  ratified  their  action.'^  If 
this  view  is  tenable,  then  by  a  familiar  rule,  notice  to  this  commit- 
tee was  notice  to  the  company  of  the  death  of  Wallace;  for  it  will 
be  observed  that  there  is  no  finding  that  the  company  had  no  notice 
of  Wallace's  death,  but  that  its. officers  had,  fione.  Ordinarily  notice 
is  carried  to  a  corporation  through  its  officers,  but  not  necessarily 
so.  While  its  officers  are  in  a  sense  agents,  its  agents  are  not 
necessarily  officers.  Hence  if  this  committee  was.the  agent  of  the 
company,  by  reason  of  the  ratification  of  its  acts  by  the  latter, 
notice  tp  the  committee  was  notice  to  the  company;  anid  it  would 
be  incumbent  upon  the  latter  to  show  that  its  agent  had  no  notice 
of  the  death  of  Wallace.  This  is  not  shown.  We  do  not  deem  it 
necessary  however  to  rest  our  determination  upon  this  view. 

ITntil  some  action  is  taken  on  the  basis  of  a  subscription 
to  a  benevolent  or  other  enterprise,  it  may  be  revoked.  The  prom- 
ise in  such  case  stands  as  a  mere  offer,  and  may  by  necessary 
implication  be  revoked  at  any  time  before  it  is  acted  on.  It  is  the 
expending  of  money,  eta,  or  incurring  of  legal  liability  on  the  faith 
of  a  promise  which  gives  the  right  of  action,  and  without  which 
there  is  no  right  of  action.  Until  action  upon  it  there  is  no 
mutuality,  and  being  only  an  offer,  and  susceptible  of  revocation  at 
any  time  before  being  acted  upgn,  it  follows  that  the  death  (or 
insanity)  of  the  prisoner,  before  the  offer  is  acted  upon,  is  a  revo- 
cation of  the  offer.  Prati  v.  TVustees,  93  111.  475;  s.  c,  34  Am. 
Bep.  187.  See  also  Beach  v.  Church,  96  111.  179;  1  Whart.  OonL, 
g§  12,  528;  Pollock  Oont  20;  Dickinson  v.  Dodds,  2  Gh.  Div.  475; 
Tayloe  v.  Mcr.  Fir$  Ins.  Co.,  9  How.  390;  1  Bedf.  Railw.  *203. 
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Hete  was  aa  nnaooepted  ccmditioiud  snbsoriptioa  hj  Wallace  t» 
the  capital  stock  of  the  company.  Indeed,  looking  to  its  sabetanoe 
and  plain  intent  rather  than  its  form,  we  find  it  to  be  no  man 
than  an  offer  to  sabecribe  to  stock  npon  certain  naoMd  conditioiuu 
It  was  not  a  subscription  to  stock  in  the  ardinaiy  sense  of  thai 
term*  The  company  was  not  a  party  to  it,  and  was  under  no  oUi- 
gation  to  accept  it  at  any  time  daring  the  life  of  Wallace.  It  was 
at  best  an  unaccepted  proposaL  Before  its  acceptance,  and  indeed 
(so  far  as  it  is  made  to  appear  to  us)  before  the  party  to  whom  it 
was  made  had  notice  of  i^  the  proposer  died.  It  was  a  proposal 
capable  of  reyocation  at  any  time  before  acceptance,  and  death 
worked  its  complete  rcTocation.  There  was  ^rror  in  rendering 
judgment  i^on  it  against  the  defendants  below,  for  whidi  error 
the  JmdjfmenU  iehw  Oft 


DjUMiBTT  y.  Hunecnr, 

CIS  Ohio  8(.  ULt 
EUMtn — ngitinUion --- eontUhttionmliiif» 

A  stetate  nktiog  lo  eleottoDS  reqnized  r^gtetoation  m  a  pff«-req[aliilB  to  Ike- 
right  of  Toting;  allowed  Toten  only  seTen  dajs  within  the  Tear  in  i^ch  to 
raglster  and  oorieet  the  registntion;  made  no  proyialon  for  Tegistntion 
thereafter,  nor  for  any  exeuee  for  not  registering  in  time,  nor  any  metns 
whereby  ahsenteea  ooold  be  subeeqnently  registered.  SM,  nnreasonable- 
and  invalid.    (See  HaU,  p.  B^,) 

HABEAS  CORPUS.     Complaint  against  an  election  judge  for 
receiring  the  rote  of  an  unregistered  person.  The  respondent 
had  judgment  below. 

FoUeUy  Hyman  A  KeUey,  and  Jordan^  Jordan  d  Wtttiofns,  for 
plaintifF. 

E.  W.  JSSUredge,  Baynion  A  Hah,  and  J^.  ^.  Jhehnan^  for  da-^ 
fendant. 

Athbbxok,  J.  The  ground  upon  which  the  return  is  clairaed 
to  be  insufficient  is  that  the  act  passed  Hay  4,  1855  (83  Ohio  L. 
232)^  entitled  ''an  act  to  proTide  for  ascertaining  the  citizens  wha 
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shall  1>e  entitled  to  Tote  in  cities  of  the  fiist  and  seoond  grades  of 
the  first  class,  by  amending  and  supplementing  section  2936  of  the 
Revised  Statutes/'  is  unc(m0titutional  and  Toid. 

It  is  claimed  that  the  provisions  of  this  act  are  in  violation  of 
section  1,  article  5  of  the  Constitution,  which  reads: 

''  Every  white  male  citizen  of  the  United  States,  of  the  age  of 
twenty-one  years,  who  shall  have  been  a  resident  of  the  State  one 
year  next  preceding  the  election,  and  of  the  county,  township  or 
ward  in  which  he  resides,  such  time  as  may  be  provided  by  law, 
shall  have  the  qualifications  of  an  elector,  and  be  entitled  to  vote 
at  all  elections." 

In  Pennsylvania  the  Supreme  Oourt  held  that  a  registry  law  was 
unconstitutional  on  the  ground  that  it  impaired  the  free  exercise 
of  the  right  of  suffrage  as  conferred  by  the  Constitution,  and  that 
''no  constitutional  qualification  of  an  elector  can  in  the  least  be 
abridged,  added  to  or  altered  by  legislation,  or  the  pretense  of 
legislation."    Page  v.  AlUn,  58  Penn.  St.  338,  347. 

And  the  Supreme  Court  of  Wisconsin  held:  "  That  part  of  sec- 
tion 8,  chapter  235,  Tjaws  of  1879,  which  provides  that  no  vote 
shall  be  received  at  any  general  election  unless  the  name  of  the 
person  offering  to  vote  be  on  the  register  completed  by  the  board 
of  registry,  as  previously  provided  in  said  act,  excepting  only  the 
case  of  persons  who  may  have  become  qualified  voters  before  such 
election,  bat  after  the  completion  of  such  register — is  in  violation 
of  section  1,  article  3  of  the  State  Constitution,  which  defines  the 
qualifications  of  electors;  and  that  provision  being  an  essential  part 
of  the  act,  without  which  it  cannot  be  supposed  that  the  statute 
would  have  been  enacted,  the  whole  act  is  invalid."  DelU  v.  Keiu 
nsdy,  49  Wis.  555;  s.  o.,  35  Am.  Rep.  786. 

In  these  States,  like  ours,  there  was  no  constitutional  provision 
requiring  or  expressly  authorizing  registration. 

Registration  laws  are  in  terms  either  authorized  or  required  to 
be  enacted  by  the  Constitutions  of  the  following  States:  Alabama, 
Arkansas,  Florida,  Georgia,  Illinois,  Kansas,  Louisiana,  Maryland, 
Michigan,  MiFsissippi,  Missouri,  North  Carolina,  Bhode  Island* 
South  Carolina,  Virginia  and  West  Virginia.  The  Constitutions 
of  the  following  States  are  silent  on  the  question:  California,  Con- 
necticut, Delaware,  Iowa,  Maine,  Massachusetts,  Minnesota,  Mo 
braska.  New  Hampshire,  New  Jersey,  Ohio,  Pennsylvania,  Ten« 
nessee,  Texac  and  Vermont. 
Vol.  LIV  — 106 


834   OHIO. 

Daggett  T.  HudBon. 


The  question  here  presented  is  whether,  in  the  absence  of  con- 
stitntiomd  provisions  expressly  authorizing  it,  the  legishitare  caii 
by  its  general  grant  of  legislatiye  power,  and  for  the  purpose  of 
'^  ascertaining  the  citizens  who  shall  be  entitled  to  Tote,''  enact 
registration  laws. 

The  leading  case  upon  this  subject  is  admitted  on  all  sides  to  be 
Capefi  y.  Ihsier,  12  Pick,  485;  s.  c,  23  Am.  Dec  632,  and  as  will  be 
seen  by  the  foregoing  list,  was  determined  by  the  court  of  last  resort 
of  a  State  whose  Constitution  was  silent  on  the  subject  of  registration. 

A  statute  was  enacted  establishing  the  city  of  Boston,  and  in  sec- 
tion 24  of  the  act  it  was  prorided  that  prior  to  every  election  it 
should  be  the  duty  of  the  city  officers  of  that  city  to  make  a  regis- 
tratiou  of  voters,  and  that  no  person  should  be  entitled  to  vote 
whose  name  was  not  borne  on  the  list.  The  Supreme  Court  held 
that  the  provisions  of  that  act  were  not  to  be  regarded  as  prescrib- 
ing a  qualification  in  addition  to  those  which  by  the  Constitution 
entitles  a  citizen  to  vote,  but  only  a  reasonable  regulation  of  the 
mode  of  exercising  the  right  of  voting,  which  it  was  competent  for 
the  legislature  to  make. 

So,  in  Wisconsin,  where  the  Constitution  was  also  silent  on  the 
subject  of  registration  laws,  the  Supreme  Court  held  that  although 
the  Constitution,  section,  1,  article  3,  prescribed  the  qualifications 
of  electors,  and  that  a  statute  could  not  impair  the  right  of  those 
possessing  them,  they  might  require  proof  thereof,  consistent  with 
the  right  itself,  and  that  the  registry  law  of  that  State  was  valid  so 
far  as  it  provided  for  a  register  of  qualified  electors  to  be  made  in 
the  manner  therein  prescribed,  and  constituted  such  register  one 
mode  of  proof  of  the  elector's  right,  and  so  far  also  as  it  requires 
the  elector  whose  name  is  not  upon  such  register  to  make  other  reas- 
onable proof  of  his  right  to  the  inspectors  of  the  election  at  the  time 
of  ofFering  his  vote.     SkUe  v.  Baker,  38  Wis.  71. 

So,  in  Iowa,  it  was  hold  that  while  the  right  to  vote  by  one  pos- 
sessing the  qualifications  of  an  elector,  as  prescribed  by  the  State 
Constitution,  cannot  either  be  destroyed  or  impaired  by  the  legis- 
lature, yet  that  the  legislature  may  regulate  the  exercise  of  the  right 
by  enacting  provisions  for  determining  the  age,  length  of  residence^ 
etc.,  of  persons  offering  to  vote,  and  that  the  registry  law  of  (hat 
State  providing  for  the  registration  of  voters  was  not  in  oonfliok 
with  the  Constitution,  prescribing  the  qualification  of  electors.  fil> 
mofuh  V.  Banbury,  28  Iowa,  267;  s.  o.,  4  Am.  Bep.  177. 
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This  ooart  has  adopted  the  doctrine  laid  down  in  the  case  of  Ca- 
pen  Y.  fbsier,  supra.    Monroe  t.  Collins,  17  Ohio  St  666,  687. 

Other  decisions  of  like  character  might  be  cited;  and  we  think 
the  current  of  authority  is  opposed  to  the  decisions  in  Page  y.  AUen, 
and  DeOs  ▼.  Kennedy,  in  so  far  as  they  may  be  understood  to  pro- 
nounce against  the  constitutionality  of  all  registration  laws,  and 
that  it  is  competent  for  the  legislature,  under  the  general  powers  of 
legislation  granted  to  it  by  the  Constitution,  to  proyidefor  a  general 
registration  of  yoters,  and  making  the  fact  of  registry  a  condi- 
tion to  the  exercise  of  the  right  of  yoting. 

The  power  being  conceded,  the  legislature  is  supposed  to  know 
best  the  wants  of  the  State  in  that  regard,  and  it  is  not  for  the 
courts  to  question  the  wisdom  of  making  such  enactments. 

Begistration  is  one  of  the  modes  in  which  purity  in  elections  may 
be  attained,  and  eyery  honest  and  qualified  yoter  has  an  interest  in 
securing  the  integrity  of  the  ballot  and  excluding  the  ballots  of  the 
dishonest  and  unqualifled. 

Eyery  honest  yoter  is  as  much  injured  by  tbe  reception  of  a  fraud- 
ulent yote  as  by  the  exclusion  of  his  own,  and  it  makes  but  little 
difference  to  him  whether  his  yote  is  wrongfully  excluded  or  com- 
pletely neutralized  by  the  ballot  of  a  person  unqualified.  Among 
the  safeguards  that  we  deem  most  efficacious  to  preyent  fraud,  in- 
sure integrity  at  the  polls,  and  enable  the  honest  and  qualified  elec- 
tor to  exert  his  just  influence,  and  control  the  result,  is  a  wise  sys- 
tem of  registration;  and  we  are  satisfied  that  it  is  within  the  con- 
stitutional proyince  of  the  legislature  to  enact  a  wise  registration 
law,  that  without  in  any  way  abridging  the  rights  of  qualified  elec- 
tors, or  adding  any  unlawful  qualifications  to  the  voter,  may  secure 
the  purity  of  the  election  by  a  registry  law,  so  framed  as  to  be  a 
reasonable  regulation  of  the  mode  of  exercising  a  constitutional 
right 

But  it  is  claimed  in  the  case  at  bar,  that  admitting  the  general 
right  to  enact  a  proper  registration  law,  the  act  under  consideration 
is  unconstitutional,  because  it  does  not  contain  reasonable  regula- 
tions as  to  the  right  to  yote,  but  imposes  on  the  yoter  unreasonable 
and  unnecessary  restrictions,  and  *^  under  the  pretense  and  color  of 
regulating,  subverts  and  injuriously  restrains  the  right  itself." 

In  Capen  y.  Foster,  supra,  the  court,  after  declaring  the  en- 
actment of  a  registry  law  to  be  clearly  within  the  just  and  consti- 
tutional limits  of  legislative  power,  as  a  reasonable  and  uniform 
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regnlation  to  secuie  and  facilitate  the  right  of  Toting  in  a  prompt^ 
orderly  and  oonrenient  manner,  yet  say  that  **  such  a  construction 
would  afford  no  warrant  for  snch  an  exercise  of  legislatiye  power  as 
ander  the  pretense  and  color  of  regulating  shoald  sabrert  or  inju- 
riously restrain  the  right  itself." 

The  language  of  this  case  is  adopted  by  our  own  court  in  Jfonrm 
Y.  Collins f  supra.  And  on  page  685,  Welch,  J.,  delivering  the 
opinion  of  the  court,  says:  '^What  the  legislature  cannot  do 
directly  it  cannot  do  by  indirection.  If  it  has  no  power  expressly 
to  deny  or  take  away  the  right,  it  has  none  to  define  it  away,  or 
unreasonably  to  abridge  or  impede  its  enjoyment  by  laws  professing 
to  be  merely  remedial.  The  power  of  the  legislature  in  such  cases 
is  limited  to  laws  regulating  the  enjoyment  of  the  right,  by  facili- 
tating its  lawful  exercise,  and  by  preventing  its  abuse.  All  reason- 
able latitude  should  be  allowed  to  the  legislature  in  the  exercise  of 
this  power  of  regulation,  and  every  reasonable  intendment  in  favor 
of  the  constitutionality  of  laws  enacted  for  that  purpose  should  be 
made  by  the  courts.  Such  laws  are  not  to  be  held  unconstitutional 
unless  clearly  so,  and  if  they  will  at  all  bear  a  consteuction  which 
makes  them  consistent  with  the  Oonstitution,  they  are  to  receive 
that  construction,  and  so  to  be  upheld.  The  true  line  between 
laws  which  take  away  or  abridge  the  right  of  suffrage,  and  those 
which  may  lawfully  be  enacted  to  regulate  its  exercise  is  laid  down 
by  the  Supreme  Court  of  Massachusetts  in  Capen  v.  FbsUr,  13 
Pick.  488.  It  was  there  held  substantially  that  laws  of  the  latter 
description  must  be  reasonable,  uniform  and  impartial,  and  must 
be  calculated  to  facilitate  and  secure,  rather  than  to  subvert  or  im- 
pede the  exercise  of  the  right  to  vote." 

In  Capen  v.  Foster,  the  court  further  say,  p.  494:  "  Still,  if  the 
provision  of  this  law  is  such  as  to  afford  the  voter  no  opportunity 
to  know  seasonably  whether  his  name  is  on  the  list  or  not,  and  to 
have  it  inserted  if  previously  admitted,  it  would  constitute  a  serious 
objection  to  its  validity;"  and  this  is  the  question  now  presented 
for  our  determination. 

In  discussing  the  legislative  power  to  r^galate  the  right  of  voting, 
the  Supreme  Oourt  of  Pennsylvania  say:  **  The  right  must  not  be 
impaired  by  the  regulation.  It  must  be  regnlation  purely,  not  de- 
struction. If  this  were  not  an  immutable  principle,  elements 
essential  to  the  right  itself  might  be  invaded,  frittered  away  or  en- 
tirely exscinded  under  the  name  or  pretense  of  regulation,  and  thus 
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would  the  natural  order  of  things  be  sabyerted  by  making  the 
principal  subordinate  to  the  accessory."    Page  y.  Allen,  supra. 

The  Supreme  Court  of  Wisconsin,  in  discussing  the  registry  lav 
of  that  State  assert:  ''The  statute  must  be  so  construed  as  to  recon- 
cile all  its  prorisions  to  the  unimpaired,  unincumbered  right  of 
snfFrage  at  the  election."    State,  ex  reL  Wood,  t.  Baker,  eupra. 

Judge  Brewer,  pronouncing  the  opinion  of  the  Supreme  Court 
of  Kansas,  declares:  ''  Doubtless  under  the  pretense  of  registration 
and  under  the  pretext  of  securing  evidence  of  voters'  qualifications, 
laws  might  be  framed  which  would  cast  so  much  burden  as  really 
to  be  imposing  additional  qualifications.  As  for  instance,  suppose 
the  law  required  all  voters  in  the  State  to  be  registered  on  personal 
attendance  at  the  State  capital,  on  the  first  day  of  the  year,  for 
every  election  taking  place  during  the  year.  The  legislature  can 
not,  by  in  form  legislating  concerning  rules  of  evidence,  in  fact  over- 
throw constitutional  provisions."    Stale  v.  Butte,  31  Kans.  554. 

"No  registry  law  can  be  sustained  which  prescribes  qualifications 
of  an  elector  additional  t-o  those  named  in  the  Constitution,  and  a 
registry  law  can  be  sustained  only,  if  at  all,  as  providing  a  reasonable 
mode  or  method  by  which  the  constitutional  qualifications  of  an 
elector  may  be  ascertained  and  determined,  or  as  regulating  reason- 
ably the  exercise  of  the  constitutional  right  to  vote  at  an  election." 
DeUs  v.  Kennedy  f  supra. 

The  above  declarations  of  courts  of  last  resort  might  be  multi- 
plied and  indicate  the  true  tests  of  the  constitutionality  of  statutes 
relating  to  the  subject  of  registration  where  the  voter's  name  must 
be  found  on  the  registry  to  entitle  him  to  vote. 

The  legislature  has  full  power  to  regulate  the  right  to  vote,  but 
no  constitutional  power  to  restrain  or  abridge  the  right,  or  unne- 
cessarily to  impede  its  free  exercise.  Under  the  pretense  of  regu- 
lation the  right  of  sufFrage  must  be  left  untrammeled  by  any  pro- 
visions or  even  rules  of  evidence  that  may  injuriously  or  necessarily 
impair  it,  and  so  the  citizen  cannot  forfeit  the  right  except  by  his 
own  neglect  or  by  such  peculiar  accidents  as  are  not  attributable  to 
the  law  itself.  So  upon  this  part  of  the  case  our  conclusion  is  that 
the  legislature  may  enact  registration  laws,  but  they  must  be  for 
regulation  only,  and  must  not  unnecessarily  abridge  or  impair  the 
right  of  suffrage  secured  to  every  elector  by  the  Constitution. 

With  that  view  we  are  to  examine  the  provisions  of  the  act  in 
question,  and  by  the  tests  given  it  must  stand  or  fall. 
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§  2926  provides  for  constructing  election  precincts. 

§  2926a  provides  for  the  appointment  of  registers. 

g  29266  provides  that  the  registers  shall  attend  at  the  usual 
places  for  holding  elections  on  the  third  Thursday  preceding  every 
general  election,  from  8  a.  m.  to  9  p.  x.,  for  the  purpose  of  regis- 
tering  voters,  and  be  in  attendance  there  for  a  like  purpose  for  five 
successive  days. 

§  2926^  provides  the  mode  of  recording  the  names. 

§  2926£f .    How  registers  are  to  prepare  lists  to  be  posted  up. 

§  29260  provides  that  registers  shall  be  in  attendance  again  on 
the  Wednesday  preceding  a  general  election,  for  the  purpose  of 
revising  and  correcting  the  lists  of  voters,  adding  the  names  of  those 
who  will  be  entitled  to  vote  at  the  ensuing  election,  etc. 

It  will  be  seen  by  the  above  that  there  are  but  seven  days  in  the 
year  when  voters  can  register.  These  are  the  six  days  commencing 
on  the  third  Thursday  preceding  the  election  and  the  Wednesday 
preceding  the  election. 

There  is  no  provision  for  registering  at  pleasure  during  the  earlier 
part  of  the  year,  and  no  provision  for  proving  qualifications  on  elec- 
tion day  and  voting;  and  by  section  2926^  it  is  declared  that/'  no  vote 
shall  be  received  at  any  election  aforesaid  unless  the  name  of  the 
person  offering  to  vote  be  on  the  registry,"  etc. 

A  voter  who  is  the  oldest  inhabitant  of  the  ward,  and  an  elector 
in  it  for  the  greater  part  of  his  life-time,  if  from  absence  however 
necessary  or  unintentional,  during  the  seven  days,  cannot  vote  if 
his  name  is  not  on  the  registry.  Many  absentees  may  get  home  to 
vote,  and  if  they  were  afforded  opportunities  during  the  year  might 
also  register,  whose  right  of  suffrage  must  necessarily  be  lost  under 
the  act. 

How  many  mechanics  may  be  absent  pursuing  their  trades  dur- 
ing the  seven  days?  A  large  number  of  persons  will  be  away  on 
steamboat  and  other  sailing  craft  and  elsewhere  earning  a  support. 

A  large  number  of  students,  a  great  many  of  the  class  usuallj 
termed  commercial  travellers  will  be  away,  perhaps  planning  their 
trips  to  be  home  on  election  day.  A  large  number  of  citizens  in 
government  employ  at  Washington  and  elsewhere  will  be  at  their 
post  of  duty,  and  may  return  to  vote,  but  would  hardly  have  the 
opportunity  to  return  on  a  different  day  to  register.  Even  the 
members  of  this  court  might  be  unable  to  register  without  a  decided 
detriment  to  the  public  busmess,  and  might  be  compelled  to  elect 
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between  the  neglect  of  important  official  duties  and  the  loss  of  suf* 
frage. 

Is  it  a  proper  regalation  of  the  constitutional  right  and  privilege 
to  say  that  the  right  shall  be  lost  unless  the  elector  appears  in  per- 
son during  these  seven  days  to  register?  Is  it  reasonable  to  say 
that  all  these  persons  cannot  register  either  before  or  after  the 
seven  days;  that  they  cannot  make  application  for  registration  in 
writing  upon  oath,  however  well  known,  but  must  appear  at  these 
arbitrary  times  in  person  or  lose  their  rights?  As  to  this  large  class 
of  persons  necessarily  absent  during  the  time  allotted  for  registra- 
tion by  the  act,  is  this  reasonable  regulation,  or  is  it  an  abridg- 
ment and  impairment  of  the  right  to  vote  under  the  guise  of  regu- 
lation? 

What  the  legislature  have  deemed  reasonable  regulation  else- 
where may  be  learned  by  reference  to  the  provisions  of  the  regis- 
tration laws  of  other  States,  especially  where  these  acts  have  been 
upheld  by  the  courts. 

The  Massachusets  registration  statute,  construed  and  favorably 
considered  in  Oapen  v.  Foster,  supra,  required  lists  to  be  made  of 
all  electors  of  each  ward  qualified  to  ^ote  and  that  no  person 
should  be  entitled  to  vote  whose  name  was  not  bonie  On  the  list. 
But  it  was  specially  required  that  the  selectmen  and  assessors  should 
be  in  session  immediately  before  or  on  the  day  of  election,  so  as  to 
give  the  voter  an  opportunity  to  then  place  his  name  on  the  lists  if 
it  had  been  omitted. 

The  Pennsylvania  registry  law  provided  that  the  assessors,  on 
the  first  Monday  of  June,  annually,  should  revise  the  transcripts 
received  by  the  county  commissioners  and  strike  off  those  who  have 
died  or  removed,  and  add  to  the  list  any  one  entitled.  Oopies  of 
these  lists  are  to  be  posted  up  where  the  elections  are  to  be  held  by 
August  1st,  and  that  an  unregistered  voter  otherwise  qualified 
could  on  election  day  make  an  affidavit  of  his  qualifications,  and 
prove  by  the  affidavit  of  a  qualified  voter  his  residence,  and  by 
filing  the  same  could  vote  at  the  election.  In  re  election  of  Mc' 
Dofiough,  105  Penn.  St.  488. 

The  registry  law  of  Iowa  prohibited  all  persons  from  voting  un- 
less the  name  appeared  upon  the  registration  list,  but  an  elector 
unregistered  but  otherwise  qualified  was  permitted  to  vote  upon  a 
proper  reason  being  furnished  for  not  having  registered  in  time  and 
furnishing  the  affidavit  of  a  registered  voter  as  to  his  proper  rcsi- 
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dence.     Edmonds  y.  Banburg,  28  loway  267;   s.  c,  4  Am.   Bep. 
177. 

The  registry  law  of  Galifomia^  though  prohibiting  a  citizen  from 
voting  whose  name  did  not  appear  on  the  registry,  yet  permitted  a 
qualified  voter,  though  unregistered,  on  furnishing  proo&  of  his 
right,  and  on  the  day  of  election  furnishing  the  board  of  registra- 
tion his  affidavit  setting  forth  satisfactory  reasons  why  he  did  not 
register  prior  to  the  thirty  days  provided  by  law  for  registration 
before  the  election.  People  t«  Laine,  33  Oal.  55;  Webster  v.  Byrnes^ 
34  Cal.  273. 

The  election  law  of  New  York,  of  1865,  provides  that  the  board 
of  registry  shall  be  in  session  on  the  Monday  before  the  election 
for  the  purpose  of  making  corrections  in  and  revising  the  lists  of 
voters,  and  the  act  of  1872  provides  the  registry  shall  be  completed 
on  the  Saturday  before  the  election  —  but  neither  of  these  acts 
has  been  subjected  to  judicial  tests  as  to  their  constitutional  val- 
idity. 

The  election  law  of  Illinois  prohibits  the  ballot  of  unregistered 
voters,  except  that  it  allows  such  voters,  on  making  proof  of  their 
constitutional  qualifications  on  election  day,  to  vote  without  even 
requiring  proof  of  a  reason  for  not  registering.  Byler  v.  Asher^ 
47  111.  101 

The  election  law  of  Kansas  provides  for  closing  the  registry  ten 
days  before  the  election,  but  permits  the  voter  to  register  at  all 
times  during  the  year  except  the  last  ten  days.  State  v.  Butts,  31 
Eans.  537. 

The  registry  act  of  Missouri  requires  the  registration  of  voters  to 
be  completed  ten  days  before  the  election,  but  the  same  simply  fol- 
lows the  requirement  of  the  Oonstitution  of  the  State. 

In  the  State  of  Maine  the  selectmen  are  required  to  make  lists  of 
voters,  and  in  towns  of  over  500  electors  the  names  of  legal  voters 
may  be  added  during  the  three  days  next  preceding  the  election, 
and  to  the  hour  of  five  of  the  secular  day  prior  to  the  election  — 
and  in  towns  of  less  population,  the  selectmen  must  be  in  session 
on  the  day  of  election  for  the  purpose  aforesaid.  Rev.  Stats,  of 
Maine,  95. 

In  New  Jersey,  in  cities  of  over  100,000  population,  no  person- 
is  permited  to  vote  unless  registered;  but  his  name  may  be  placed 
on  the  registration  list  upon  the  personal  appearances  of  the  elector 
before  the  board,  or  upon  the  production  of  his  affidavit,  or  the 
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nffidaTifc  of  some  other  yoter  in  the  precinct,  showing  him  to  be 
a  legal  roter  therein.  Revision  of  Statutes  of  New  Jersey,  364, 
§132. 

In  Maryland,  a  list  is  to  be  made  of  all  legal  voters  by  registra- 
tion officers,  and  snch  lists  are  thereafter  to  be  corrected,  but  the 
lists  so  made  are  declared  to  be  the  legal  and  qualified  electors  and 
entitled  to  vote  at  all  future  elections,  and  annual  registration  is 
not  required.  The  statute  provides  however  for  making  additions 
to  and  corrections  of  the  lists  to  within  three  days  of  the  election. 
Supplement  to  Maryland  Code,  240  et  seq. 

In  Alabama  registration  is  required asa condition  to  vote,  but  the 
assistant  registers  are  required  to  be  present  on  election  day,  at  the 
election  precinct,  to  register  such  voters  as  may  have  failed  to  reg- 
ister on  any  previous  day.     Code  of  Alabama,  23,  §  233. 

In  Mississippi  registration  is  required,  and  the  registration  lists 
Are  to  be  kept  by  the  clerk  of  the  Circuit  Court:  "  and  any  person 
not  on  the  lists  may  appear  at  any  time  before  the  clerk  and  be 
registered."    Code  of  Mississippi 

The  Code  of  Arkansas  provides  for  registration;  but  if  the 
voter's  name  does  not  appear  on  the  lists  he  may  still  vote  by  tak- 
ing an  oath  showing  to  the  satisfaction  of  the  election  judges  he  is 
41  qualified  voter.    Arkansas  Stat.  471,  §  2328. 

We  have  been  unable  to  find  any  case  where  the  registration  act 
has  been  upheld  as  constitutional  which  contained  provisions  simi- 
lar to  our  statute.  The  necessary  absence  of  a  voter,  on  the  seven 
•days  provided  in  the  statute  for  registration,  either  by  sickness, 
business,  imprisonment,  or  other  lawful  reason,  absolutely  forfeits 
for  the  time  being  his  constitutional  right  of  sufFrage.  He  cannot 
4inticipate  expected  absence,  and  register  at  an  earlier  period.  He 
•cannot  prove  his  right  by  his  affidavit,  or  the  affidavit  of  others, 
:and  excuse  his  personal  presence  at  the  place  of  registration.  He 
•cannot  on  the  day  of  election,  or  within  five  days  prior  thereto,  by 
.any  proof  of  constitutional  qualification,  supply  the  want  of  former 
registration. 

A  .foreigner  who  has  taken  out  his  first  papers,  and  made  his 
necessary  declaration  to  become  a  citizen,  and  whose  rights  to  full 
•citizenship  and  the  elective  franchise  will  ripen  during  the  five 
days  before  or  on  the  day  of  election,  cannot  secure  registration  or 
the  right  to  vote,  because  he  cannot  prove  in  advance  that  the  action 
of  the  court  will  naturalize  him. 
Vol.  LIV  — 106 
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We  have  deeply  felt  the  gravity  of  the  question  here  presented,, 
and  the  importance  to  every  citizen  of  its  correct  detenninatioa, 
and  had  hoped  to  find  the  provisions  of  the  statute  of  such  a  na- 
ture that  they  might  be  upheld.  We  believe  it  an  easy  task  so 
to  frame  a  registry  law,  that  while  protecting  the  election  from 
fraudulent  votes  and  securing  the  integrity  of  the  ballot,  it  will  in 
no  practical  way  impede  or  injuriously  restrain  the  constitutional 
right  of  the  voter,  but  in  the  language  of  Welch,  J ,,  in  Monroes, 
Oottins,  supra,  the  law  must  be  reasonable,  uniform,  impartial,  and 
calculated  to  facilitate  and  secure,  rather  than  to  subvert  or  im- 
pede, the  exercise  of  the  right  to  vote.  Believing  the  act  in  ques- 
tion unnecessarily,  unreasonably,  and  injuriously  to  impair  and 
impede  the  right  of  suffrage  to  the  voter  who  is  necessarily  absent 
at  the  time  fixed  by  the  act  for  registration,  we  are  unanimously  of 
opinion  that  we  are  compelled  to  declare  it  to  be  subversive  of  con- 
stitutional rights,  and  therefore  void. 

It  has  been  suggested  that  while  the  act  may  bo  unconstitutional 
and  void  as  to  the  voter  necessarily  absent,  it  might  be  upheld  gen- 
erally and  as  to  all  other  classes  of  voters. 

That  question  we  think  however  has  been  determined  other- 
wise by  this  court. 

It  has  been  held  that  an  ordinance  of  a  municipal  corporation 
prohibiting  under  a  penalty  the  opening  of  a  store  or  shop  for  busi- 
ness on  Sunday,  without  exempting  persons  who  conscientiously 
observe  the  seventh  day  of  the  week,  was  opposed  to  the  policy  of 
the  State  law  and  void,  and  that  a  person  may  avoid  it  without 
showing  he  belonged  to  the  excepted  class.  Ciftf  of  Canton  v.  Nuitt, 
9  Ohio  St.  439;  Thompson  v.  Mt.  Vernon,  11  Ohio  St.  688 . 

'^  Although  a  statute  may  be  unconstitutional  in  part  and  con- 
stitutional in  part,  yet  where  only  one  object  is  aimed  at,  and  the 
same  is  unconstitutional,  and  all  the  provisions  are  contributory  to 
it,  and  would  not  have  been  enacted  but  for  the  main  object,  the 
whole  statute  is  void.  Darby  v.  Citfj  of  Wilmington,  76  N.  0.  13-3; 
State  V.  Sinks,  42  Ohio  St.  345;  State\\  Perry  County,  5  Ohio  St 
497. 

This  act  is  therefore  unconstitutional  and  void  as  to  all  classes. 

It  has  been  strenuously  and  ably  argued  that  the  act  in  quostion 
relating,  as  it  does,  to  the  regulation  of  the  right  of  the  citizen  to 
vote,  is  of  a  general  nature,  and  must  therefore  under  the  Consti* 
tution  have  a  uniform  operation  throughout  the  State,  under  that 
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olaoBe  requiring  all  acts  of  a  general  nature  to  have  such  uniform 
operation. 

But  the  conclusions  we  have  arrived  at  are  conclusive  of  the 
case,  and  upon  this  and  other  questions  raised  in  the  aigument  we^ 
prefer  to  express  no  opinion  now. 

The  petitioner  is  ordered  to  be  discharged  from  custody  and  ta 
recover  his  costs.  Judgment  accordingly. 

Note  bt  thb  Befobtbr.— In  WkUe  v.  Oauniif  Oam'n  of  MuUnomah  Co,, 
Oregon  Baprame  Court,  March  80, 1886,  it  was  held  that  under  the  Oregon  Con. 
stitntloD,  which  prescribes  the  qualifications  of  voters,  and  makes  no  provision, 
for  registration  laws,  any  statute  that  requires  previous  registration  as  a  pre- 
requisite  to  the  right  to  vote  is  ip$o  facto  void. 

The  court  said:  ' '  The  legislatare  would  have  the  power  bj  implication,  had 
it  not  been  expressly  conferred,  to  prescribe  the  manner  of  regulating  and  con- 
ducting elections;  but  the  right  to  vote  itself  has  been  placed  beyond  their  in. 
lerferenee  or  control.  This  fact  seems  to  have  been  forgotten  in  framing  the 
act.  And  how  different,  apparently,  was  the  f ramers'  conception  of  the  impor- 
tant nature  of  the  right  from  that  of  Lord  Holt,  nearly  two  hundred  years  ago, 
a  Judge  who  was  never  accused  of  being  recreant  to  the  liberties  of  English- 
men: '  That  a  right  which  a  man  has,  to  give  his  vote  at  the  election  of  a  per. 
son  to  represent  him  in  parliament,  there  to  concur  in  the  making  of  laws, 
which  are  to  him  his  liberty  and  property,  is  a  most  transcendent  thing,  and 
of  a  high  nature.*  Ashby  v.  WMU,  2  Ld.  Raym.  953.  If  the  attention  were 
not  permitted  to  wander  beyond  the  act  itself,  the  thought  would  hardly  occur 
that  the  legislature  were  dealing  with  a  right  vested  in  the  citixen  by  the  Con 
stitution,  a  right  of  which  '  no  department  of  the  government,  nor  all  of  them 
combined/  said  the  court  in  State  v.  AdamSf  3  Stew.  (Ala.)  299,  '  have  the 
power  to  divest  an  individual,  otherwise  than  is  prescribed  by  the  Constitution.' 
80  in  Brown  v.  Summd,  6  Penn.  St.  80,  Coulter,  J. ,  said:  '  The  most  impor- 
tant of  all  our  franchises —  the  right  of  an  elector  and  dtisen  — cannot,  in  a 
confined  sense,  be  called  property.  It  is  not  assets  to  pay  debts,  not  does  it 
descend  to  the  heir  or  administrator.  But  who  does  not  feel  its  value,  and  who 
but  would  turn  pale  if  he  thought  he  could  be  deprived  of  it,  without  hearing 
or  trial,  by  act  of  assembly  ? ' 

**  Important  however  as  the  question  may  be,  we  approach  its  consideration 
without  solicitude  other  than  an  anxiety  to  understand  and  declare  the  law  of 
the  land.  That  inveterate  argument,  the  gravity  of  declaring  an  act  of  the 
legislature  unconstitutional,  was  urged  as  usual  in  such  cases.  If  however  a 
law  be  unconstitutional,  the  gravity  of  not  declaring  it  to  be  so  is  also  worthy 
of  consideration.  Our  Constitutions  are  '  written  securities  of  liberty,*  as  Cliief 
Justice  RuFFTN  has  expressed  it.  That  sound  and  able  Judge,  Mr.  Justice 
Campbell,  of  Michigan,  well  said  in  8ear9  v.  CottreU,  5  Biich.  283,  that  '  ev. 
ery  unconstitutional  law  which  is  made  to  stand  creates  a  permanent  and 
deadly  evil  by  overturning  the  only  safeguards  we  have  against  public  usurpa- 
tion.'   The  Judiciary,  as  the  guardians  of  the  people's  constitutionnl  liberties,' 
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must  in  duty  olieeryetliAt  Tigilanoe  agidnst  ooostitaUoDal  eneroachmeiit  whicK 
is  said  to  be  the  price  of  liberty.  The  rules  of  law  are  beyond  the  oootrol  of 
those  who  are  merely  to  declare  what  the  law  is.  In  everj  case  the  gravity 
cunsists  in  ascertaining  what  the  law  is.  A  text  of  the  famous  Littleton  has 
come  down  to  us  In  the  Year  Books  (Y.  B.  6th  ed.  4,  8,  pi.  18),  Le  ley  eat  taui  un 
en  ffriend  et  meind,  'the  law  is  one,  in  great  things  and  small.' 

"  The  right  to  vote  under  the  Constitution  is  a  vested  oonstitntioiial  right. 
*  When  I  say  a  right  is  vested,  I  mean  that  he  has  the  power  to  do  certain  ac- 
tions, or  to  possess  certain  things,  according  to  the  law  of  the  land. '  Chasb,  J.. 
Colder  ▼.  Bull,  8  Dali.  894.  If  the  right  be  vested  by  the  Constitution,  it  denotes 
a  right  that  cannot,  under  the  Constitution,  be  taken  away.  lUeh  ▼.  Flanders,  89 
X.  H.  885;  Eakin  ▼.  Bavb,  12  Serg.  &  R.  860.  It  would  seem  that  every  case,  from 
Capen  v.  Foster,  12  Pick.  485;  s.  c,  28  Am.  Dec.  632,  down,  which  has  sustained 
■against  similar  objections  the  constitutionality  of  a  registry  law  which  requires 
previous  registry  as  a  prerequisite  to  the  right  to  vote,  has  taken  it  for  gimnted 
that  such  laws  were  mere  rules  of  procedure.  It  was  assumed  in  Capen  v.  Fbeter 
that  the  right  to  make  investigations  into  the  qnalifications  of  voters  necessarily 
implies  the  right  to  compel  the  voter  to  furnish  previous  proof  of  his  qualifica- 
tions; that  such  a  law  was  but  'a  reasonable  and  convenient  regulation  of  the 
mode  of  exercising  the  right  of  voting.*  It  was  placed  on  the  same  footing  with 
a  law  which  required  the  voter  to  offer  his  vote  in  writing.  Now,  voting  vm 
voce  or  by  ballot  is  a  pure  rule  of  procedure.  So  are  laws  of  regulating  polling 
places  and  the  times  for  opening  and  closing  the  polls.  He  who  takes  a  check 
to  a  bank  to  cash  it  must  indorse  it.  He  who  pays  money  is  entitled  to  a  re- 
ceipt. This  is  procedure.  But  if  a  contract  be  to  pay  money  on  a  fixed  day, 
a  subsequent  law  requiring  the  payee  to  give  ten  days*  notice  of  the  time  and 
place  of  payment  or  no  obligation  to  pay  shall  arise,  affects  the  substance  of 
the  contract,  and  is  void.  It  is  conceived  that  laws  are  of  like  natare  that  re* 
quire  previous  registry  in  order  to  vote.  Where  the  right  Is  secured  by  the 
Constitution,  such  laws,  having  merely  a  legislative  sanction,  are  yoMl. 

The  true  view  of  that  question  seems  to  be  that  stated  in  Slate  v.  Baker, 
:88  Wis.  86,  that  where  registry  is  required  as  a  prerequisite  to  the  right 
to  vote  such  registry  is  a  condition  precedent  to  the  right  itself,  and 
therefore  a  rule  or  substantive  law.  This  principle  was  subsequently  practi- 
cally applied  in  Belle  v.  Kennedy,  49  Wis.  555;  s.  c,  85  Am.  Rep.  786,  in  which 
a  registry  law  of  Wisconsin  was  held  to  be  void.  It  results  as  follows:  A 
'  right  *  has  been  defined  by  Mr.  Justice  Holmes  to  be  the  legal  consequence 
which  attaches  to  certain  facts.  *  The  Common  Law,*  214.  Every  fact  which 
forms  one  of  the  group  of  facts  of  which  the  right  is  the  legal  consequence  ap- 
pertains to  the  substance  of  the  right.  The  right  to  vote  under  the  Constitu- 
tion may  be  defined  to  be  a  vested  right  in  prfBsenti,  to  be  exercised  in  future, 
on  a  fixed  day.  When  that  day  arrives,  and  the  right  is  to  l>e  exercised,  every 
fact  essential  to  the  existence  of  the  right  is  a  sulMtanti ve  fact.  Previous  reg- 
istry in  order  to  vote  is  precisely  such  a  fact.  It  is  a  condition  precedent  which 
must  be  performed,  or  when  the  day  arrives  no  right  will  exist.  Procedure  es 
ti  termini  appertains  to  the  mode  of  enjoyment  or  enforcement  of  a  right.  No 
rale  of  procedure  can  operate  anterior  to  the  time  when  the  right  is  to  be  en- 
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Joyed  or  enforced.  It  cannot  have  effect  to  detennine  a  right  before  the  right 
accrues.  The  distinction  therefore  eooght  to  be  drawn  on  thisaabject  between 
what  oonstitntea  a  qualification,  and  what  in  contradistinction  is  called  a  mode 
of  proof  of  qualification,  is  unsubstantial. 

**  We  maj  sajof  the  attempted  distinction,  in  the  words  of  a  chief  Justice  of 
ESngland  centuries  ago:  '  Therefore  we  must  take  off  this  vail  and  coyer  of 
words,  which  make  a  show  of  something  and  in  truth  are  nothing.*  'Every 
definition  of  the  qualification  of  voters,'  said  Mr.  Drake,  the  author  of  the  Law 
of  Attachment,  arguing  in  Biair  v.  Bidgeljft  41  Mo.  168»  '  is  but  a  statement  of 
the  terms  on  which  men  may  vote;  and  in  every  instance  such  definitions  refer 
to  what  a  party  has  done  as  well  as  to  what  he  is.  They  say  to  the  voter:  '  If 
you  have  done  certain  things  you  can  vote.'  He  who  does  not  register  is  not 
qualified  to  vote,  and  hence  is  not  a  '  qualified  elector,'  a  phrase  that  is  used 
five  times  in  the  Constitution  to  signify  those  who  are  entitled  to  go  to  the  polls 
oil  election  day  and  legally  vote.  See  Byrne  v.  State,  12  Wis.  524;  Sartford  v. 
Ptentice,  28  Wis.  87&  But  under  this  act  he  who  goes  to  the  polls  on  election 
day,  possessing  every  constitutional  qualification,  may  find  that  the  legislature 
has  stepped  in  between  him  and  the  Constitution.  He  finds  his  vote  denied 
because  he  has  not  done  something  which  the  legislature  has  required  him  to 
do.  He  discovers  that  he  is  not  a  qualified  elector,  and  yet  he  is  told  that  his 
omission  to  do  the  act  which  had  effect  to  disqualify  him  is  not  itself  a  dis- 
qualification; or  if  he  have  performed  the  act  his  performance  does  not  consti- 
tute a  disqualification.  This  will  not  square  with  the  logic  of  facts.  The  dis- 
tinction between  what  is  substantive  and  what  is  modal  is  confounded.  He  who 
has  a  right  to  something  to-morrow  can  never  be  secure  of  his  right  before  to- 
morrow comes.  If  this  can  result,  the  Constitution  does  not  mean  what  it 
says. 

"  McCafferty  v.  Chiyer,  59  Penn«  St.  Ill,  very  aptly  says:  '  Can  the  legisla- 
ture then  take  away  from  an  elector  his  right  to  vote  while  he  possesses 
all  the  qualifications  required  by  the  Constitution?  This  is  the  question  now 
before  us.  When  the  citizen  goes  to  the  polls  on  election  day  with  the  Con 
stitution  in  his  hand,  and  presents  it  as  giving  him  a  right  to  vote,  can  he  be 
told:  '  True  you  have  every  qualification  that  instrument  requires;  it  declares 
you  entitled  to  the  right  of  an  elector;  but  an  act  of  assembly  forbids  your  vote» 
and  therefore  it  cannot  be  received.'  If  so  the  legislature  is  superior  to  the  or- 
ganic law  of  the  State;  and  the  legislature,  instc»Bul  of  being  controlled  by  it, 
may  mould  the  Constitution  at  their  pleasure.  Such  is  not  the  law.'  And  so 
must  we  say  in  this  case. 

*<  Where  a  Constitution  provides,  as  does  that  of  New  York, '  that  laws  shall 
be  made  for  ascertaining  by  proper  proofs  the  citizens  who  shall  be  entitled  to 
the  right  of  suffrage,'  the  power  to  pass  a  registry  law  seems  fully  implied. 
See  XT.  8,  v.  Quin,  8  Blatchf .  59.  The  case  of  State  v.  Butte,  81  Rans.  554. 
was  grounded  on  a  like  constitutional  clause.  The  difference  between  those 
cases  and  the  pr^nt  is  the  difference  between  a  case  where  a  power  has  been 
conferred  and  a  case  where  it  has  not.  So  on  the  other  hand  a  question  can 
never  arise  under  a  Constitution  like  that  of  Texas,  which  has  declared  in  un- 
equivocal terms  that '  no  law  shall  ever  be  enacted  requiring  the  registration 
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of  the  Toten  of  thU  SUte.*  Sett  U.  8.  y.  SUUer,  4  Wooda,  S58,  894.  Tba 
right  of  the  plaintiff  to  maintain  this  aoit  is  set  at  rast  bj  tiie  decision  of  this 
ooort  in  Cmrman  ▼.  Woodruff  10  Or.  188.  The  opinion  eitea,  with  manj  other 
oases,  Page  ▼.  Attmi,  68  Peon.  St.  888>  whieh  pramted  this  Twxy  oaaa^* 
J. 
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(aoiiiost.  sn.) 

BaOroada  —  diaerindnatUfn  infreigkU. 

A  inilioad  company,  in  considentlon  of  the  fact  that  a  shipper  fnraiahed 
a  greater  qoantitj  of  freights  than  other  shippers  daring  a  glyen  term, 
agreed  to  malce  a  rebate  on  the  published  tariff  on  such  freights  to  the  prej- 
udice of  the  other  shippers  of  lUce  freights  under  the  same  circomstances. 
SM,  (1)  contrary  to  public  policy,  and  yoid;  (2)  that  an  injunction  ahoold 
issue:  (8)  tliat  although  the  railroad  extended  into  other  States  the  injunc- 
tion should  extend  to  its  whole  line.    {See  note,  p.  868.) 

ACTION  for  injunction  to  restrain  defendant  from  collecting 
freights.     The  head-note  states  the  point.     The  plaintiff  had 
judgment  below. 

/•  E,  IngersoU,  Estep,  and  Dickey  it  Squire,  for  plaintiff. 
Ashley  Pond  and  (7.  O.  CMzen  and  DawnerSy  for  defendant. 

Athebton,  J.  The  main  question  in  this  case,  and  to  which  all 
others  are  subordinate,  is  this: 

Has  the  defendant  a  right  to  discriminate  between  its  freighters 
and  customers,  and  furnish  transportation  to  one  at  a  less  rate  than 
to  others,  in  a  case  where  such  discrimination  is  injurious  to  and 
destructive  of  the  legitimate  business  of  others? 

That  ultimate  question  requires  the  consideration  of  seTeral 
other  propositions  and  queries,  some  of  which  may  be  stated  as  fol- 
lows: 

1.  What  where  the  rights  and  duties  of  common  carriers  at  com- 
mon law,  and  was  the  shipper  entitled  to  have  his  goods  shipped  at 
a  rate  equal  to  that  charged  to  others,  or  was  he  entitled  to  any 
protection  other  than  to  have  his  goods  transported  for  a  reasona- 
ble compensation? 

2.  What  changes,  if  any,  have  been  made  by  statute  in  this  State 
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touching  the  daties  and  liabilitieB  of  a  common  carrier  at  common 
law? 

3.  la  the  contract  made  between  the  defendant  and  the  Standard 
Oil  Company,  and  mentioned  in  the  pleadings,  good  in  law,  or  is  it 
Toid  on  grounds  of  public  policy  P 

4.  Can  the  remedy  sought  by  plaintiCFs  in  this  case  be  adminis- 
tered by  a  court  of  equity  by  means  of  an  injunction? 

The  District  Court  has  found  that  the  defendant  is  a  consolidated 
railroad  company  owning  and  operating  a  railroad  extending  from 
BuflUo,  New  York  to  Chicago,  Illinois,  passing  through  Ohio  and 
parts  of  Pennsylvania,  Indiana,  Michigan  and  Illinois,  with 
branches  extending  to  Detroit  and  Grand  Rapids,  and  that  de- 
fendant is  a  public  corporation  and  a  common  carrier  in  the  busi- 
ness of  transporting  persons  and  property  for  hire  and  reward  over 
its  line  and  branches. 

The  defendant  haying  acquired  through  its  charter  the  right  of 
eminent  domain  and  the  franchise  to  construct  its  road,  and  to  de* 
mand  and  receive  tolls,  is  to  be  distingaished  from  a  mining  or 
manufacturing  or  other  private  corporation.  By  accepting  its 
charter,  and  claiming  and  exercising  the  peculiar  rights  and  privi- 
leges enjoyed  by  public  corporations,  and  ''being  a  creature  of  the 
law  and  intrusted  with  the  exercise  of  sovereign  power  to  subserve 
public  necessities  and  uses,  the  defendant  is  bound  to  conduct  its 
affairs  in  furtherance  of  the  public  objects  of  its  creation." 

The  legal  theory  seems  to  be  that  it  is  the  duty  or  the  right  of 
governments  to  provide  improved  facilities  for  the  public  travel  and 
transportation  at  the  public  expense,  and  this  duty  has  been  dis. 
•charged  by  all  civilized  governments.  It  was  found  that  these  im- 
proved modes  of  travel  and  transportation  could  not  always  be  pro- 
vided by  private  enterprise,  and  that  to  construct  canals,  turnpikes, 
railroads,  etc.,  required  the  exercise  of  the  right  of  eminent 
•domain,  and  the  powers  of  general  taxation.  In  the  further  pro- 
gress of  events  as  private  WMlth  increased,  it  was  found  politic  and 
•convenient  to  intrust  these  functions  of  the  government  to  indi- 
viduals united  together  as  public  corporations  under  a  grant  of  the 
government  The  railroad  corporation  in  consideration  of  the 
franchise  received,  giving  the  public  the  right  to  use  its  road,  and 
subjecting  itself  to  the  restraint  of  the  government  through  its 
legislature  and  judiciary  to  prevent  any  abuse  of  the  powers  so 
Cf  muted. 
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''  While  the  law  affords  railroad  corporations  adequate  and  com- 
plete protection  in  the  exercise  of  their  chartered  rights,  it  a]fli> 
holds  them  to  a  strict  performance  of  the  public  duties  enjoined 
upon  them  as  a  c<nisideration  for  the  rights  and  powers  thus 
granted.  In  cases  of  apparent  conflict  between  the  rights  and 
powers  conferred  and  the  duties  imposed^  the  solution  may  often- 
times be  rendered  easy  by  rog  irling  the  admitted  right  of  public 
use  as  the  touchstone  of  judicial  interpretation."  BaUroad  Oomm. 
T.  P.  £  0.  a  R.  Co.,  63  Me.  369-278. 

It  is  because  of  the  fact  that  such  corporations  are  public  cor- 
porations, being  vested  with  a  portion  of  sovereign  power  delegated 
to  them  by  the  State,  and  owing  duties  to  the  public,  that  they 
have  been  held  subject  to  the  right  of  mandamus  to  oblige  them  to 
fairly  and  fully  carry  out  the  public  object  of  their  creation.  Rex 
V.  Barker,  3  Burr.  1267;  StaU  v.  R.  Co.,  29  Oonn.  638;  Ang.  & 
Ames  Corp.  694. 

It  is  on  the  same  theory  that  acts  of  the  legislature  have  been 
sustained  as  constitutional^  requiring  railroad  corporations  to  es- 
tablish stations  at  particular  places  on  their  roads,  and  to  supply 
reasonable  accommodations  to  the  people  of  the  smaller  locdities, 
and  to  do  justice  to  the  different  sections  through  which  their  rail- 
roads pass.  Uommonwedlih  v.  Sastern  R.  Co,,  103  Mass.  258;  s.  c, 
4  Am.  Rep.  555. 

The  fact  that  parties  using  the  road  are  required  to  pay  fare  for 
transportation  in  no  way  conflicts  with  the  views  expressed. 

**  The  fare  is  the  consideration  for  the  service  performed,  whether 
done  by  the  State  directly,  or  by  a  corporation  under  a  grant  from 
the  State;  it  is  simply  a  substitute  for  the  tax  rendered  necessary 
when  the  State  builds  and  conducts  railroads  at  the  public  expense; 
the  corporation  upon  the  payment  of  the  fare  is  under  the  same 
obligation  to  render  the  required  service  for  the  public,  that  the 
State  would  be,  if  railroads  were  free  and  conducted  by  State  au* 
thority.  Nor  does  the  ownership  of  railroads,  whether  it  be  in  th& 
State  or  a  private  corporation,  affect  the  nature  of  their  use,  since 
in  cither  case  the  function  to  be  exercised  and  the  uses  to  be  sub- 
served are  public."  Railr.  Oomm.  v.  P,  £  0.  0.  R.  Co.,  supra,  275. 

''Ill  considering  the  right  of  the  public  to  the  use  of  railroads, 
and  the  public  interest  resulting  from  this  right,  it  should  not  be 
overlooked  that  the  payment  of  faros  is  more  than  compensated  in 
Sfeneral  by  the  reduced  expense  of  travel  and  transportation  by  thift 
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le  over  other  means  of  conyeyaiice,  in  addition  to  the  other  ad* 
Taaitages,  public,  private  and  local,  resulting  from  the  establish- 
iBtnt  of  railroads.  *  *  *  This  beneficial  public  interest  is 
intended,  among  others,  to  be  secured  under  the  franchise  granted 
to  railroad  corporations;  and  the  public  hare  an  interest  that  this 
result  should  be  attained  and  maintained  by  them."  Railr,  Oomm. 
y.  P.  S.  0.  C,  R.  Co.,  supra,  276-7. 

A  similar  doctrine  is  stated  by  the  Supreme  Oourt  of  Pennsyl- 
Tania:  "  Wherever  a  charter  is  granted  for  the  purpose  of  con- 
•stmcting  a  railroad,  and  the  corporation  is  clothed  with  the  power 
to  take  private  property  in  order  to  carry  out  the  object,  it  is  an 
inference  of  law  from  tlic  extent  of  the  power  conferred,  and  sub- 
ject-matter of  the  grant,  that  the  road  is  for  the  public  accommo- 
dation. The  right  to  take  tolls  is  the  compensation  to  be  received 
for  the  benefits  conferred.  If  the  public  are  entitled  to  these 
advantages  it  results  from  the  nature  of  the  right  that  the  benefits 
should  be  extended  to  all  alike,  and  that  no  special  privileges 
should  be  granted  to  one  man  or  set  of  men  and  denied  to  others." 
Sanford  v.  Railroad  Co.,  24  Penn.  St,  378. 

The  learned  Chief  Justice  Bkaslet,  in  pronouncing  the  judg- 
ment of  the  Supreme  Oourt  of  New  Jersey,  said:  '^In  my  opinion, 
a  railroad  company,  constituted  under  statutory  authority,  is  not 
only  by  force  of  its  inherent  nature  a  common  carrier  *  *  • 
but  it  becomes  an  agent  of  the  public  in  consequence  of  the  powers 
conferred  upon  it.  A  company  of  this  kind  is  invested  with  im- 
portant prerogative  franchises,  among  which  are  the  rights  to 
build  and  use  a  railway  and  to  charge  and  take  tolls  and  fares. 
These  prerogatives  are  grants  from  the  government,  and  public 
utility  is  the  consideration  for  them.  Although  in  the  hands  of  a 
private  corxK>ration  they  are  still  sovereign  franchises,  and  must  be 
used  and  treated  as  such  they  must  be  held  in  trust  for  the  general 
good.  If  they  had  remained  under  the  control  of  the  State,  it 
could  not  be  pretended  that  in  the  exercise  of  them  it  would  have 
been  legitimate  to  favor  one  citizen  at  the  expense  of  another.  If 
a  State  should  build  and  operate  a  railroad,  the  exclusion  of  every- 
thing like  favoritism  with  respect  to  its  use  would  seem  to  be  an 
obligation  that  could  not  be  disregarded  without  violating  natural 
equity  and  fundamental  principles.  *  *  *  In  their  very  nature 
and  constitution,  as  I  view  this  question,  these  companies  become, 
in  certain  aspects,  public  agents,  and  the  consequence  is  they  must 
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ih  the  exercise  of  their  calling  obaerve  to  aU  men  a  perfect  impar- 
tiality."    Messenger  v.  Penn.  R.  Co.,  36  N.  J.  Law,  407. 

'*  A  railroad  corporation,  in  riew  of  its  origin,  objects,  usee  aad 
the  control  of  the  government  over  it  is  a  public  corporation, 
though  itd  shares  may  be  owned  by  private  individuals.  It  ib  a 
governmental  agency  for  public  purposes/'  TaloM  v.  Township 
of  Pine  Grove,  1  Flip.  120.  See  also  MeDuffee  v.  P.dk  JLOo.,  52 
N.  H.  430;  s.  c,  13  Am.  Rep.  72. 

The  defendant's  attorneys  in  their  brief  well  say:  ^'  it  cannot  be 
questioned  that  the  reason  why  a  common  carrier  is  restricted  to  a 
reasonable  rate  is  the  same  that  causes  the  limitation  at  comnum 
law  upon  the  1*ates  charged  by  a  wharfinger  licensed  under  the 
statute.  In  reference  to  a  railroad  company  it  may  be  truly  said 
that  it  exercises  a  quasi  public  employment.  While  railroads  are 
managed  for  private  benefit,  and  their  profits  arising  from  their 
operation  go  to  individuals,  yet  they  are  treated  as  merely  a  public 
convenience  a^d  agency  in  the  matter  of  State  and  inter-State  com- 
taiercial  intercourse;"  And  see  Erie  dklf.B.  Railroad  v.  Gassy,  26 
Penn.  St.  287, 

The  ^bove  authorities  abundantly  show  that  railroad  companies 
are  common  carriers,  receiving  from  the  State  a  delegation  of  a 
portion  of  its  sovereign  powers  for  the  public  good.  That  being 
public  agents,  and  in  the  place  and  stead  of  the  government  exer- 
cising public  duties,  they  are  therefore  subject  to  the  legislative 
and  judicial  authority  to  correct  the  abuse  of  their  privileges  and 
powers. 

The  next  question  is,  whether  these  quasi  public  agents  are  re- 
quired to  treat  all  citizens  and  customers  alike  as  to  terms  upon 
which  they  will  transport  freight. 

It  is  claimed  by  the  defendant  that  it  is  not  bound  to  carry 
freights  for  all  freighters  at  the  same  rate,  but  its  duty  is  fully  dis- 
charged if  it  carries  for  all,  charging  none  more  than  a  reasonable 
rate.  On  the  contrary,  the  plaintiffs  contend,  that  at  least  under 
the  facts  of  this  case,  they  are  entitled  to  the  same  rates  as  their 
more  favored  rival.  They  allege  and  the  court  find  that  they  have 
been  and  are  carrying  on  in  a  large  way,  at  Cleveland,  Oiiio,  the 
business  of  refining  crude  petroleum,  and  selling  it  in  the  region 
reached  by  the  defendant's  railroad,  branches  and  conne^ng  lines. 
That  they  have  a  large  capital  so  employed,  and  have  established  a 
large  and  profitable  trade  throughout  such  territory.     That  their 
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refinery  cost  about  $70,000^  and  that  plaintifEs  have  a  refining 
capacity  of  about  150,000  barrels  per  year.  And  it  is  contended, 
and  Uie  facts  would  seem  to  establish,  that  the  admitted  difference 
of  ten  cents  a  barrel  between  the  rate  charged  plaintiffs  and  that 
charged  the  Standard  Oil  Company  would  make  to  the  plaintiffs, 
if  there  was  no  discrimination  practiced,  a  yearly  sum  of  $15j,0OO 
on  the  out-put  of  plaintiff,  or  more  than  twenty-one  per  cent  on 
the  capital  used  in  their  business.  That  the  Standard  Oil  Com- 
pany is  and  has  been  engaged  in  the  same  business  at  Cleveland 
and  elsewhere,  and  has  manufactured  and  shipped  nine-tenths  of 
all  the  oils  manufactured  at  and  shipped  from  Cleyeland,  and  that 
by  the  terms  of  an  agreement  entered  into  in  1875,  the  defendant 
contracted  with  the  Standard  Oil  Company  that  in  consideration 
of  the  promise  of  the  company  to  ship  all  their  product  of  petro- 
leum over  the  defendant's  railroad,  it  undertook  to  ship  tlie  same 
at  an  ayerage  rate  of  about  ten  cents  per  barrel  below  its  published 
rates;  and  that  plaintiffs  were  compelled  to  pay  at  the  same  time 
according  to  the  published  rates.  Plaintiffs  claim  that  by  this 
discrimination,  in  favor  of  the  Standard  Oil  Company,  the  latter 
are  afforded  an  unfair  discrimination  and  advantage,  and  can  put 
their  product  on  the  market  at  a  less  price  than  the  plaintiffs  can 
afford,  and  thereby  their  profits  are  reduced;  and  by  this  unlawful 
discrimination  in  favor  of  the  Standard  Oil  Company,  the  defend- 
ant is  inflicting  niK)n  them  great  and  irreparable  damage,  and  ren- 
ders it  impossible  to  successfully  compete  with  that  company  in  the 
market^  and  thereby  the  business  and  trade  of  plaintiffs  is  being 
injured  and  destroyed.  It  will  be  observed  that  the  gist  of  plain- 
tifTs  contention  is  not  so  much  that  the  latter  are  charged  a  rate 
of  compensation  for  transportation  unreasonable  in  itself,  as  that 
by  charging  a  lower  rate  to  their  more  favored  competitor,  the 
latter  is  enabled  to  and  is  supplying  the  market  at  a  price  with 
which  the  plaintiffs  cannot  compete,  and  thus  driving  tliem  out  of 
the  market  and  destroying  the  business  and  trade  they  have  built 
up.  One  of  the  questions  at  issue  between  the  parties  is:  What 
was  the  doctrine  of  the  common  law  on  the  question  of  the  com 
pensation  of  a  common  carrier?  Could  the  freighter  require  any 
thing  more  than  that  he  be  charged  no  more  than  a  reasonable  com* 
pensation,  or  could  he  demand  and  have  his  goods  transported  at 
im  equal  rate  with  the  favored  customer? 
•    In  many  cases  it  has  been  held  that  the  customer  was  only  enti-i 
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tied  to  have  his  goods  shipped  at  a  reasonable  rate,  and  not  neoea- 
sarily  at  an  equal  rate  with  others;  and  that  he  was  not  interested 
in  the  matter  that  somebody  else  was  charged  less.  Or  in  the  in- 
cisive langaage  of  Oboxpton,  J.,  to  counsel  in  an  English  case: 
*'  The  charging  another  person  too  little  is  not  charging  yon  too 
much." 

The  question,  so  far  as  it  related  to  railroads,  was  settled  by  stat- 
ute in  England  shortly  after  their  introduction  there;  and  under 
the^^equality  clause"  of  the  English  statutes  railroad  companies 
were  bound  to  charge  equally  to  all  persons  in  respect  to  all  goods 
under  like  circumstances.  Piekford  t.  Grand  JunetUm  R.  Co.,  10 
M.  &  W.  399;  Baxendale  t.  London  Jk  Souihtoestom  R.  Co^  L.  B., 
1  Ex.  137;  London,  eic,  R  Co.  ▼.  Svershed,  8  App.  Oas.  1029; 
8.  c,  26  W.  R  863. 

And  by  17  and  18  Vict.,  ch.  31,  §§  2,  3  and  6,  the  Court  of 
Oommon  Pleas  was  empowered  to  restrain  by  injunction  any  rail- 
way or  canal  company  from  giving  undue  or  unreasonable  prefer- 
ence to  any  particular  person  or  description  of  traffic.  See  notes  to 
Ooggs  V.  Bernard,  1  Smith  L.  G.  369.  So  for  a  long  period  of 
time  the  English  courts  have  had  no  occasion  to  examine  the  con- 
dition of  the  common  law  upon  the  subject  independent  of  the 
statute. 

In  G.  dk  A.R.  Co.  y.  People,  67  IlL  11,  17,  Lawbbkgb,  C.  J., 
affirms:  '^  Another  perfectly  well  settled  rule  of  the  common  law 
in  regard  to  common  carriers  is,  that  they  shall  not  exercise  any 
unjust  and  injurious  discrimination  between  individuals  in  their 
rates  of  toll.  *  *  *  While  the  law  now  imposes,  and  always 
has  imposed  upon  individuals  exercising  the  vocation  of  a  oommon 
carrier,  the  obligation  of  rendering  service  to  all  persons  without 
injustice  to  any,  how  utterly  unreasonable  it  is  to  olaim  that  a  cor- 
poration is  to  be  permitted  to  discriminate  in  its  tolls  at  its  own  dis- 
cretion and  without  regard  to  justice,"  eta 

In  discussing  the  English  ''  equality  statute"  before  adverted  to, 
Beaslst,  0.  J.,  pronouncing  the  opinion  of  the  Supreme  Court  of 
New  Jersey,  says:  '^But  the  courts  of  Pennsylvania  repeatedly 
declared  that  this  act  was  but  declaratory  of  the  doctrine  of  the 
common  law.  *  *  *  In  a  more  recent  decision,  Mr.  Justice 
Stboko  says  that  the  special  provisions  which  are  sometimes  in- 
serted in  railroad  charters,  in  restraint  of  undue  preferences,  are 
^ but  declaratory  of  what  the  common  law  now  is.'    This  is  the 
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new  which  for  raaBons  already  giyen,  I  deem  correct"    Metaetijfw 
▼•  Penn.  li.  Co.,  36  N.  J.  Law,  407-412. 

In  some  of  the  oaaes  it  is  annoanced  that  upon  the  question  of 
whether  the  law  requires  the  common  carrier  to  transport  goods 
upon  equal  terms  at  all,  or  whether  it  only  requires  that  the  rate 
shall  be  reasonable,  but  not  necessarily  equal  to  all,  has  been  dif- 
ferently determined  by  the  courts  of  England  and  America.  Ragan 
V.  Aiken,  9  Lea,  609;  8.  c,  42  Am.  Rep.  684. 

But  be  that  as  it  may,  the  tendency  and  undoubted  weight  of 
authority  in  favor  of  the  doctrine  that  a  common  carrier  is  charged 
with  qiuisi  public  duty  to  transport  merchandise  on  equal  terms  for 
all  parties,  where  the  carrying  for  some  shippers  at  a  lower  price 
than  for  others  will  create  monopoly  by  injuring  or  destroying  the 
business  of  those  less  f  ayored. 

"  An  agreement  by  a  railroad  company  to  carry  goods  for  certain 
persons  at  a  cheaper  rate  than  they  will  carry  under  the  same  con- 
ditions for  others,  is  yoid  as  creating  an  illegal  preference.''  Messen- 
ger y.  Penn.  R.  Co.,  supra. 

The  court  also  cite  and  make  extracts  from  McDuffee  y.  BaSroad, 
supra  ;  Oarton  v.  B.  di  E.  R.  Co.,  1  B.  &  S.  112;  Sand/ard  v. 
Railroad,  24  Penn.  St  378;  Shipper  y:  Railroad,  47  Penn.  St  338; 
Audenried  v.  Railroad,  68  Penn.  St.  870;  a  c.,8  Anu  Rep.  195; 
If.  E.  Ex.  Co.  y.  Railroad,  57  Me.  188;  Vincent  v.  Railroad,  49 
HL  33;  Chicago,  sic,  Ry.  Co.  y.  Peopls,  66  lU.  3G5;  a.  c,  8  Am. 
Bep^  690;  Dinsmors  y.  Railroad,  2  Fed.  Bep.  4G5;  Crawford  y. 
Wick,  18  Ohio  St  190;  Cent.  Ohio  Salt  Co.  y.  Guthris,  85  Ohio 
St  666;  Great  West.  Ry.  Co.  y.  Sutim,  4  Eng.  &  Ir.  App.  226. 

Fiye  cases,  reported  in  10  Fed.  Rep.  210,  were  decided  before 
Justice  Miller  and  Judges  McCrary  and  Treat,  arising  in  the 
yariouB  Circuit  Court  of  the  United  States  for  Mississippi,  Arkan- 
sas, Kansas  and  Colorado;  and  Justice  Miller,  on  p.  214,  states  as 
the  fifth  point  in  his  opinion: 

'^  I  am  of  the  opinion  that  it  is  the  duty  of  eyery  railroad  com- 
pany to  ])royide  such  conyeyances  by  special  cars  or  otherwise, 
*  *  *  as  are  required  for  the  safe  and  proper  transportation  of 
diis  express  matter  on  their  roads,  and  that  the  use  of  these  facili- 
ties should  be  extended  on  equal  terms  to  all  who  are  actually  and 
usually  engaged  in  the  express  business." 

The  case  of  Hays  y.  Pennsylvania  Cofnpany,  12  Fed.  Rep.  309,  de- 
eided  by  Baxter,  J.,  hi  the  Circuit  Court  of  the  United  States 
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tor  the  northern  district  of  Ohio^  ia  important  in  respect  to  one 
element  in  this  case.  The  defendant  in  the  case  at  bar  claims  that 
it  was  proper  to  enter  into  the  contract  it  did  with  the  Standard 
Oil  Oompanjy  on  account  of  the  very  large  amount  of  freightage 
that  company  annually  furnishesy  and  that  it  was  lawful  to  dia- 
criminate  in  their  favor  on  that  account  The  plaiiiti£b  in  that 
case  had  been  engaged  for  several  years  in  mining  and  shipping 
coal  from  SulineviUe,  and  the  defendant's  railroad  furnished  them 
their  only  means  of  getting  their  coal  to  market  The  railroad 
company  discriminated  in  favor  of  every  shipper  who  shipped  five 
thousand  tons  or  over^  and  the  discrimination  was  from  thirty  to 
seventy  cents  per  ton^  graduated  by  the  amount  shipped. 

PlaintiflEs  were  required  to  and  did  under  the  discrimination  pay 
a  higher  rate  than  their  more  favored  competitors.  They  bron^^ht 
suit  to  recover  for  the  discrimination,  and  under  the  inatructiona 
of  the  trial  judge  the  jury  returned  a  verdict  for  plaintiffs. 

The  judge  on  a  motion  for  a  new  trial  said:  '^  The  defendant  ia  a 
common  carrier  by  rail.  Its  road,  though  owned  by  the  oorpora- 
tion,  was  nevertheless  constructed  for  public  uses,  and  is  in  a 
qualified  sense  a  public  highway.  Hence  everybody  constituting  a 
part  of  the  public,  for  whose' benefit  it  was  authorized,  is  entitled 
to  an  equal  and  impartial  participation  in  the  use  of  the  facilities 
it  is  capable  of  affording.    *    *    * 

The  discrimination  complained  of  rested  exclusively  on  the 
amount  of  freight  supplied  by  the  respective  shippers  during  the 
year.  Ought  a  discrimination  resting  exclusively  on  such  a  basis 
to  be  sustained?  If  so,  then  the  business  of  the  country  is  in  some 
degree  subject  to  the  will  of  railroad  officials;  for  if  one  man,  en- 
gaged in  mining  coal  and  dependent  on  the  same  railroad  for  trans- 
portiition  to  the  same  market,  can  obtain  transportation  thereof  at 
from  twenty-five  to  fifty  cents  per  ton  less  than  another  competing 
with  him  in  business,  solely  on  the  ground  that  he  is  able  to  furnish 
and  does  furnish  the  larger  quantity  for  shipment,  the  small  opera- 
tor  will,  sooner  or  later,  be  forced  to  abandon  the  unequal  contest, 
and  surrender  to  his  more  opulent  rivaL  If  the  principle  is  sound 
in  its  application  to  rival  parties  engaged  in  mining  coal,  it  is 
equally  applicable  to  merchants,  manufacturers,  millers,  dealers  in 
lumber  and  grain,  and  to  everybody  else  interested  in  any  business 
requiring  any  considerable  amount  of  transportation  by  rail;  and  it 
follows  that  the  suocess  of  all  such  enterprises  would  depend  as 
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mach  on  Uie  favor  of  railroad  officials  as  upon  the  energies  and 
capacities  of  the  parties  prosecuting  the  same.  It  is  not  difficult 
with  such  a  ruling  to  forecast  the  consequences.  The  men  who 
control  railroads  would  be  quick  to  appreciate  the  power  with 
which  such  a  holding  would  invest  them,  and  it  may  be  not  slow 
to  make  the  most  of  their  opportunities;  and  perhaps  tempted  to 
favor  their  friends  to  the  detriment  of  their  personal  or  political 
opponents;  or  demand  a  division  of  the  profits  realized  from  such 
collateral  pursuits  as  could  be  favored  or  depressed  by  discrimina- 
tions for  or  against  them;  or  else  seeing  the  augmented  power 
of  capital  organize  into  overshadowing  combinations  and  extinguisli 
all  petty  compotition,  monopolize  business^  and  dictate  the  price 
of  coal  and  every  other  commodity  to  consumers.  We  say  these 
results  might  follow  the  exercise  of  such  a  right  as  is  claimed  for 
railroads  in  this  case.  But  we  think  no  such  power  exists  in  them; 
they  have  been  authorized  for  the  common  benefit  of  every  one.  and 
cannot  be  lawfully  manipulated  for  the  advantage  of  any  class  at 
the  expense  of  any  other.  Capital  needs  no  such  extraneous  aid. 
It  possesses  inherent  advantages  which  cannot  be  taken  fi*om  it. 
But  it  hiis  no  just  claim  by  reason  of  its  accumulated  strength,  to 
demand  the  nse  of  the  publio  highways  of  the  country,  constructed 
for  the  common  benefit  of  all,  on  more  favorable  terms  than  are 
accorded  to  tiic  humblest  of  the  land;  and  a  discrimination  in  favor 
of  parties  furnishing  the  largest  quantity  of  freight,  and  solely  on 
that  ground  is  a  discrimination  in  favor  of  capital,  and  is  contrary 
to  a  sound  public  policy,  violative  of  that  equality  of  right  guaran- 
teed to  every  citizen,  and  a  wrong  to  the  disfavored  party,  for  which 
the  courts  are  competent  to  give  redress.'* 

The  District  Court,  in  their  finding  10  1-2,  state  that  sliipment 
by  the  car-load  was  the  manner  in  which  nearly  all  business  was 
done.  That  on  the  request  of  either  party  to  furnish  cars,  the  de- 
fendant had  them  switched  to  the  refineries,  and  after  being  loaded 
they  were  switched  back  and  placed  on  defendant's  tracks  for  ship- 
ment on  its  road. 

The  manner  of  making  shipments  for  plaintiffs  and  for  the  Stand- 
ard Oil  Company  was  precisely  the  same,  and  the  only  thing  to  dis- 
tinguish the  buisness  of  the  one  from  the  other  was  the  aggregate 
yearly  amounts  of  freight  shipped.  We  adopt  the  reasoning  of  Bax- 
TERy  J.,  on  the  better  law,  and  hold  that  a  discrimination  in  the 
rate  of  freights  resting  exclusively  on  such  a  basis  ought  not  to  be 
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sustained.  The  principle  is  opposed  to  sound  public  policy.  Ik 
would  build  up  and  foster  monopolies,  add  largely  to  the  aocamu- 
lated  power  of  capital  and  money,  and  drive  out  all  enterprise  not 
backed  by  overshadowing  wealth.  With  the  doctrine  as  contended 
for  by  the  defendant  recognized  and  enforced  by  the  courts^  what 
will  prevent  the  great  interests  of  the  north-west,  or  the  ooal  and 
iron  interests  of  Pennsylvania,  or  any  of  the  great  commercial  in- 
terests of  the  country,  bound  together  by  the  power  and  influence 
of  aggregate  wealth,  and  in  league  with  the  railroads  of  the  land, 
from  driving  to  the  wall  all  piivate  enterprise  struggling  for  exist- 
ence, and  with  an  iron  hand  thrusting  back  all  but  themselves? 

The  defendant  can  derive  no  benefit  or  advantage  in  this  ca^e 
from  its  contract  with  the  Standard  Oil  Company,  and  its  discrim- 
ination cannot  be  upheld  because  of  the  existence  of  the  same. 

We  have  already  held  that  the  contract  is  opposed  to  public  pol- 
icy and  void.  [Citing  Crawford  v.  Wick,  18  Ohio  St.  190,  and 
making  extracts.  ] 

Now  let  us  look  into  this  contract  between  defendant  and  the 
Standard  Oil  Company,  and  see  just  what  it  is  as  shown  by  the 
pleadings  and  findings  in  the  case,  and  its  aim  and  purpose  as 
shown  by  the  subsequent  acts  of  tlie  parties  to  it.  Defendant  hav- 
ing tariff  rates  for  the  public  generally,  in  1875,  contracted  with 
the  Standard  Oil  Company,  that  in  consideration  of  the  company 
giving  to  the  defendailt  its  entire  freight  business  in  the  products 
of  petroleum,  they  would  transport  such  freights  for  the  company 
at  certain  rates  dependent  upon  the  fluctuation  of  the  rates,  but 
about  ten  cents  per  barrel  cheaper  than  for  any  other  customers; 
and  the  defendant  not  only  agreed  and  undertook  to  carry  for  the 
company  at  the  reduced  rate,  but  also  that  they  would  not  ship  for 
any  others  at  less  than  the  full  tariff  rate,  and  if  they  did  it  was 
understood  that  the  Standard  Oil  Company  would  take  from  the 
defendant  all  its  business  and  deprive  :t  of  all  its  patronage.  The 
understanding  was  to  keep  the  price  down  for  the  favored  customer, 
but  up  for  all  others,  and  the  inevitable  tendency  and  effect  of  this 
contract  was  to  enable  the  Standard  Oil  Company  to  establish  and 
mamtain  an  overshadowing  monopoly,  to  ruin  all  other  operators 
and  drive  them  out  of  business  in  all  the  region  supplied  by  tlie 
defendant's  road,  its  branches  and  connecting  lines.  The  active 
participation  of  the  defendant,  in  the  unlawful  purposes  of  the 
Btandanl  Oil  Company,  is  shown  by  the  sequel.    In  1883,  the  road 
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of  the  N.  Y.,  C.  &  St  L.  B.  Co.  was  constructed.  It  might  be- 
come an  active  competitor  for  this  business  of  transporting  petro- 
leum for  customer  other  than  the  Standard  Oil  Company.  It 
might  establish  such  a  tariff  of  rates  that  other  operators  in  oil 
might  successfully  compete  with  the  Standard  Oil  Company.  If 
however  the  contract  of  1875  was  in  force,  the  defendant  had  an 
exclusive  right  to  all  the  freights  of  that  company.  Having  that 
exclusive  right  to  do  all  the  carrying  for  the  company,  the  District 
Court  found,  '^  that  for  the  purpose  of  effectually  securing  at  least 
the  greater  part  of  said  trade,  the  defendant  on  the  completion  of 
the  X.  Y.,  G.  &  St.  L.  Railway,  a  competing  line  from  Cleveland 
to  the  west,  in  the  year  1883,  entered  into  a  traffic  arrangement 
with  it  giving  to  it  a  portion  of  the  shipments  of  said  Standard  Oil 
Company  west,  on  a  condition  of  its  uniting  with  it  in  carrying 
out  of  such  understanding  as  to  reduced  rates  to  said  Standard 
Company,  which  arrangements  still  exist."  How  2)eculiar?  The 
defendant,  by  a  contract  made  in  1875,  was  entitled  to  all  the  freights 
of  the  Standard  Oil  Company,  and  yet  say  the  District  Court,  "  for 
the  purpose  of  securing  the  greater  part  of  said  ti*ade,"  they  en- 
tered into  a  contract  to  divide  with  the  new  railroad,  if  the  latter 
would  only  help  to  keep  the  rates  down  for  the  Standard  and  up 
for  everybody  else. 

Such  a  contract  so  carried  out  was,  in  the  opinion  of  this  coui*t, 
not  only  contrary  to  a  sound  public  policy,  but  to  the  lax  demands 
of  commercial  honesty  and  ordinary  methods  of  business. 

Defendant's  counsel  in  his  brief  affirms:  ''We  do  not  believe  a 
railroad  company  should  act  unjustly;  that  it  should  favor  one  man 
moi-e  than  another;  that  it  should  favor  one  place  more  than  an- 
other place,  or  that  it  should  crush  out  one  person  for  the  purpose 
of  advancing  the  fortunes  of  another."  We  affirm  that  admitted 
doctrine,  and  upon  it  declare  that  contract  void. 

The  cases  before  referred  to,  New  Engla7id  Express  Company  v. 
Mahie  Central  Railroad  Company;  Sandford  v.  Railroad  Com- 
pany; Messenger  v.  Pennsylvania  Co.,  all  enforce  and  emphasizo 
the  doctrine  that  prevents  the  defendant  from  in  any  way  intrench- 
ing itself  behind  its  arrangement  with  the  Standard  Oil  Company. 
Neither  of  the  parties  to  it  can  enforce  its  terms  against  the  other. 
It  is  void  in  law,  and  a  void  thing  is  no  thing. 

Neither  does  the  fact  found  by  the  District  Court,  that  the  con- 
iraet ''  was  not  made  or  continued  with  any  intention  on  the  part 
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of  the  defeudant  to  injure  che  plaintiffs  in  any  manner/'  make  any 
difference  in  the  case.  The  plaintiffs  were  not  doing  bnsineBS  in 
1875y  when  the  contract  was  entered  into,  and  of  course  it  was  not 
made  to  injure  them  in  particular.  If  a  man  rides  a  dangerous 
horse  into  a  crowd  of  people,  or  discharges  loaded  firearms  among 
them,  he  might  with  the  same  propriety,  select  the  man  he  injures, 
and  say  he  had  no  intention  of  wounding  him.  And  yet  the  law 
holds  him  to  have  intended  the  probable  consequences  of  his  unlaw- 
ful act  as  fully  as  if  purposely  directed  against  the  innocent  victim, 
and  punishes  him  accordingly.  And  this  contract,  made  to  build 
up  a  monopoly  for  the  Standard  Oi]  Company  and  drive  its  competi- 
tors from  the  field,  is  just  as  unlawful  as  if  its  provisions  had  been 
aimed  directly  against  the  interests  of  the  plaintiffs. 

The  effect  of  the  provisions  of  the  Ohio  statutes  upon  the  case 
at  bar  do  not  seem  to  have  been  much  relied  on  by  plaintiff's  coun- 
seL  I  think  they  can  at  least  be  looked  to  as  indicative  of  the  ten- 
dency and  direction  of  the  legislative  policy  of  the  State  upon  ques- 
tions we  are  investigating. 

[Omitting  this  consideration.] 

The  defendant  in  this  case  relies  for  its  defense  not  only  upon 
the  doctrine  so  frequently  found  in  the  books  declaring  that  com- 
mon carriers  are  to  be  held  to  a  reasonable  compensation,  but  not 
necessarily  an  equal  compensation,  but  particularly  on  the  cases  of 
Johnson  v.  Pensacola  £  Perdido  R,  Co.y  16  Fla.  623;  s.  c,  26  Am.. 
Bep.  731,  and  Ex  parte  Benson,  18  S.  C.  38;  s.  c,  44  Am.  Rep. 
564. 

In  the  latter  case  a  .petition  was  filed  against  the  receiver  of  a 
railroad  to  compel  him  to  pay  to  a  shipper  out  of  the  **  receiver's 
fund  "  an  amount  that  had  been  promised  as  a  drawback  to  procure 
his  custom  as  a  cotton  shipper.  The  receiver  contested  the  claim 
on  the  ground  that  the  discrimination  was  unlawful,  but  no  person 
was  shown  to  have  been  injured  by,  and  no  third  person  was  com- 
plaining of  the  discrimination.  Under  that  state  of  facts  the  ship- 
per had  judgment  for  his  drawback. 

In  the  Florida  case  the  discrimination  was  made  in  favor  of  a  ship- 
per of  lumber  who  under  peculiar  circumstances  had  furnished  the 
railroad  company  a  sum  of  money  to  complete  its  road  and  was  to 
have  the  loan  repaid  by  freight  at  a  reduced  rate.  Complaints  of 
loss  and  injury  were  made  by  another  shipper,  but  there  was  no 
proof  or  no  satisfactory  evidence  to  show  the  complaining  shipper 
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was  injured  in  his  business  by  the  lower  rate  given  to  the  other 
shipper.  In  both  these  cases  reliance  is  placed  on  the  doctrine  that 
discrimination  is  not  necessarily  unlawful,  and  that  all  the  freighter 
is  entitled  to  is  a  reasonable  rate  not  necessarily  equal  to  all;  and  in 
the  absence  of  any  statute  to  the  contrary,  we  are  not  inclined  to . 
question  the  correctness  of  these  decisions.  But  if  wq  should  re- 
gard them  as  contrary  to  the  doctrine  we  have  indorsed,  we  would 
only  say  they  would  thus  be  overcome  by  an  overwhelming  weight 
of  authority. 

I  think  however  that  all  the  cases  that  have  been  referred  to  on 
their  facts  might  be  harmonized  by  observing  the  distinction  so 
often  alluded  to,  that  is  to  say,  that  as  between  a  consignor  and 
the  common  carrier,  where  no  other  reason  intervenes  to  engraft 
an  exception  on  the  rule,  all  the  consignor  can  demand  of  the  com- 
mon carrier  is,  that  his  goods  shall  be  carried  at  a  reasonable  rate, 
not  necessarily  at  an  equal  rate  with  all  others.  But  when  the  re- 
duced rate  is  either  intended  to,  or  has  a  natural  tendency  to  injure 
the  plaintiff  in  his  business  and  destroy  his  trade,  then  a  necessary 
exception  is  engrafted  on  the  more  general  rule,  and  the  plaintiff 
has  then  the  right  to  insist  that  rates  to  all  be  made  the  same  for 
goods  shipped  '^  under  like  circumstances."  We  can  perhaps  fully 
agree  with  defendant's  counsel,  and  with  what  he  says  in  his 
brief: 

"The  important  point  to  every  freighter  is  that  the  charge  shall 
be  reasonable,  and  a  right  of  action  will  not  exist  in  favor  of  any 
one,  unless  it  be  shown  that  unreasonable  inequality  has  been  made 
to  his  detriment. " 

In  the  Florida  case,  supra,  the  court  say,  ''  most  of  the  cases 
treat  the  common-law  rule  strictly  as  between  the  parties,  and  with* 
out  comparison  as  to  the  charges  against  others.'' 

The  double  aspect  in  which  a  case  of  discrimination  is  to  be 
viewed  is  well  stated  in  the  case  of  St.  Z.,  A.  A  T.  H.  R.  Co.  v. 
HiU,  14  Bradw.  579,  by  Bakeb,  J.:  ''The  statement,  one  is  a 
common  carrier,  ex  vi  temnni,  imports  a  duty  to  the  public,  and  a 
corresponding  legal  right  in  the  public;  a  right  common  to  all. 
One  of  the  duties  imposed  upon  the  common  carrier  is,  that  he  is 
bound  to  carry  for  a  reasonable  remuneration,  and  is  not  allowed 
to  make  unreasonable  and  excessive  charges.  He  cannot,  like  a 
merchant  or  mechanic,  consult  his  pleasure  or  caprice  in  the  con- 
duct of  his  business,  and  cannot  even  by  special  agreement  receive 
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an  excessiTO  and  extortionate  price  for  his  serricca.  Another  duty 
imposed  on  him  is  to  make  no  unjust^  injurious,  or  arbitrary  dis- 
criminations between  individuals  in  his  dealings  with  the  public 
The  right  to  the  transportation  services  of  the  carrier  is  a  common 
right  belonging  to  every  one  alike/' 

Of  a  like  tenor  and  effect  is  Ragan  v.  Aikmiy  supra,  where  the 
question  as  to  statutory  regulation  and  the  rules  of  the  common  law 
were  before  the  court.  The  railroad  company  or  its  manager,  to 
induce  parties  doing  business  in  a  particular  locality,  and  who 
could  send  by  a  different  route,  offered  to  carry  their  goods  for  fif- 
teen cents  per  one  hundred.  They  accepted  the  proposition  and 
shipped  accordingly.  The  complainants  were  charged  more,  as 
were  the  balance  of  the  public  along  the  line  of  the  road.  They 
charged  that  this  discrimination  was  illegal,  and  as  in  this  case, 
prayed  an  injunction. 

[Omitting  extracts.] 

The  doctrine  here  formulated  will,  in  my  opinion,  reconcile  all 
the  cases  upon  their  facts  (though  not  perhaps  all  the  judges  have 
Baid  in  them),  and  make  them  consistent. 

The  question  further  presented  is,  if  the  plaintiffs  have  a  right 
to  relief,  can  they  come  into  a  court  of  ecjuity  and  obtain  it  by  the 
extraoi*dinary  remedy  of  injunction;  and  a  further  question  is  pro- 
posed  by  the  District  Court,  whether  section  3373  of  the  Bevised 
Statutes  was  intended  to  apply  to  cases  like  the  2)resent,  and  if  so, 
whether  under  it  there  is  any  authority  for  the  relief  of  injunction. 
Waiving  the  first  question  for  the  present,  we  affirm  the  law  to  be 
that  if  the  right  of  the  plaintiffs  existed  at  common  law  to  relief 
by  injunction,  the  enactment  of  section  3373,  if  that  section  applies 
to  the  case  at  all,  affords  only  a  cumulative  remedy,  and  that  such 
a  remedy  by  statute  would  in  no  wise  take  away  the  remedy  at 
common  law. 

So  independent  of  the  statute,  we  proceed  to  inquire  whether 
the  plaintiff  has  a  remedy  by  injunction.  In  the  case  of  Sand/ard 
V.  R.  Co.y  supra,  and  C.  £  A,  R,  Co,  v.  People,  s^ipra,  relief  was 
sought  and  afforded  by  injunction. 

In  the  case  of  McDuffee  v.  Railroad,  supra,  the  court  say,  p.  451: 
'^  There  might  be  cases  where  the  discrimination  would  be  inju- 
rious; in  such  cases  it  would  be  actionable.  There  might  be  cases 
where  the  remedy  by  civil  suit  for  damages  at  common  law  would 
be  practically  ineffectual,  on  account  of  the  difficulty  of  proving 
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large  damages,  or  the  iucompeienoe  of  a  multiplicity  of  such  suits 
to  abate  a  continual  grievancei  or  for  other  reasons;  in  such  cases 
there  would  be  a  plain  and  adequate  remedy,  where  there  ought  to 
be  one,  by  the  re-enforcing  operation  of  an  injunction,  or  by  in- 
dictment, information,  or  other  common,  familiar,  and  appropriate 
course  of  law/'  See  also  1  Pomeroy  Eq.  254, 255;  Dodge  v.  Oardiner, 
31  N,  T.  239;  Third  Ave.  R.  Co.  v.  Ifew  York,  54  N.  Y.  159; 
Woods  T.  Monroe,  17  Mich.  23& 

We  think  the  authorities  abundantly  show  that  in  a  case  like  the 
one  at  bar  the  plaintiffs  can  seek  relief  by  injunction,  and  that  it  is 
an  appropriate  method  to  determine  the  rights  of  the  parties  here 
Without  first  resorting  to  an  action  at  law.  The  plaintiffs  have  a 
manufacturing  capacity  of  150,000  barrels  per  year.  Shall  they  be 
compelled  to  bring  a  separate  action  for  eaqh  car-load?  What  num- 
ber of  suits  would  it  require?  Are  the  damages  of  plaintiffs  for 
loss  of  profits  susceptible  of  easy  proof,  or  even  capable  of  any  exact 
estimation?  We  think  the  plaintiffs  have  a  clear  and  undoubted 
right  to  come  into  a  court  of  equity  and  have  the  rights  of  the  par- 
ties determined  in  a  single  action. 

A  further  question  is  presented,  whether  the  decree  for  plaiiitifb 
should  be  limited  to  and  enforced  only  in  this  State,  or  shall  it  ex- 
tend to  and  be  enforced  against  the  defendant  at  all  points  reached 
by  defendant's  railroad,  its  branches  and  connecting  lines?  The 
District  Oourt  finds  that  the  defendant  is  a  consolidated  company, 
its  lines  of  roads  extending  from  Buffalo  to  Chicago,  and  extending 
to  various  points  in  Pennsylvania,  New  York,  Ohio,  Indiana, 
Michigan  and  Illinois.  It  is  an  artificial  pei-son,  and  the  same  per- 
son in  all  this  territory,  and  this  court  has  acquired  jurisdiction  of 
the  person  of  the  corporation,  and  the  right  to  enforce  all  proper 
orders  against  it. 

A  similar  question  was  determined  by  the  Supreme  Court  of  New 
Hampshire  in  McDuffee  v.  Portland  and  Rochester  R.  Co.,  supra. 

That  was  an  action  brought  in  the  courts  of  New  Hampshire  for 
an  unreasonable  discrimination  practiced  on  that  part  of  ,the  rail- 
road situate  in  the  State  of  Maine,  and  on  demurrer  it  was  claimed 
the  action  could  not  be  sustained,  because  the  acts  complained  of 
happened  in  the  State  of  Maine. 

[Omitting  extracts.] 

The  railroad  is  an  entirety,  whether  within  the  State  or  without, 
and  the  artificial  person,  by  the  acts  of  the  several  States  nuthoriz- 
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r.ing  consolidation,  has  been  created  one,  and  not  two  or  more;  and 
'.MO  reason  is  perceived  why  it  may  not  be  dealt  with  by  the  courts 
lOl  cither  State  that  has  procured  jurisdiction. 

This  artificial  person  not  only  holds  itself  out,  but  does  make 
'-contracts  for  the  transportation  of  freight  over  its  connecting  lines 

as  well  as  its  own  line,  and  it  makes  rates  to  points  only  reached  by 
.oonnocting  lines.     No  reason  is  perceived  why  it  should  not  be 

ordered  to  make  no  discriminations  to  the  injury  of  plaintiffs  in  its 
urates  to  points  thus  reached.  Of  course  it  may  at  any  time  refuse 
rto  make  any  rates  beyond  its  own  lines,  but  if  it  makes  rate8  to 
•points  on  connecting  lines,  the  rates  should  be  equal  to  alL  The 
.«order  of  the  court  is  that  the  defendant  be  restrained,  as  prayed 

for  in  plaintiff's  petition. 

Judgtn&fU  accordingly* 

Note  by  the  Rkfortbr. — In  Menacho  v  TFard,  27  Fed.  Bep.  530,  it  was  held 
that  while  a  common  carrier  may  make  discrimination  in  rates,  based  upon 
Hhe  quantities  of  goods  sent  by  different  shippers,  he  may  not  diarge  a  higlier 
rate  to  shippers  who  refuse  to  patronize  him  exdosivelj.  The  court,  Wal- 
lace, J.,  said:  "  The  oomplidnants  are  merchants  domiciled  in  the  city  of  New 
Tork,  and  e&gaged  in  oonmieroe  between  that  port  and  the  iahmd  of  Cuba. 
The  defendants  are  proprietors  or  managers  of  steamsliip  lines  plying  between 
New  York  and  Cuba.  Formerly  the  business  of  transportation,  between  the 
two  places  was  carried  on  by  sailing  yessels.  In  1877  the  line  of  steamships 
known  as  '  Ward's  Line '  was  established,  and  in  1881  was  incorporated  by  the 
;iame  of  the  New  York  &  Cuba  Mail  Steamship  Line  under  the  general  laws  of 
the  State  of  New  York.  At  the  time  of  the  incorporation  of  tliis  company  the 
line  of  steamships  owned  by  the  defendants  Alexandre  &  Sons  had  also  been 
established.  These  two  lines  were  competitors  between  New  York  and  Cuba, 
but  for  several  years  both  lines  have  been  operated  under  a  traffic  a^^reement 
between  themselves,  by  which  uniform  rates  are  charged  by  each  to  the  public 
tor  transportation.  The  two  lines  are  the  only  lines  engaged  in  the  business 
of  regular  transportation  between  New  York  and  Cuba;  and  unless  merchants 
4^oose  to  avail  themselves  of  the  facilities  offered  by  them,  they  are  obliged 
to  ship  their  merchandise  by  vessels  or  steamers  which  may  casually  ply  be- 
tween the  two  places. 

'  "It  is  alleged  by  the  complainant  that  the  defendants  have  announced  gen- 
erally to  New  York  merchants  engaged  in  Cuban  trade  that  they  must  not 
patronize  steamships  which  offer  for  a  singls  voyage,  iEind  on  various  occasioiis 
nFrhen  other  steamships  have  attempted  to  procure  cargoes  from  New  York  to 
Havana  have  notified  shippers  that  those  employing  such  steamships  would 
thereafter  be  subjected  to  onerous  discriminations  by  the  defendants.  The 
defendants  allege  in  their  answer  to  the  bill  in  effect,  that  it  has  been  found 
necessary,  for  the  purpo£>e  of  securing  sufficient  patronage,  to  make  differences 
in  rates  of   freight  between  sliippezs  in  favor  of  those  who  will  agree  to 
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patroDize  the  defendants  exclusivelj.  Within  a  few  months  before  the  com- 
mencement of  this  suit  two  foreign  steamers  were  sent  to  New  York  to  take 
•cargoes  to  Havana,  and  the  complainants  were  requested  to  act  as  agents. 
Thereupon  the  complainants  were  notified  by  the  defendants  that  they  wou)d 
be  '  placed  upon  the  black-list '  if  they  shipped  goods  by  these  steamers,  and 
that  their  rates  of  freight  would  thereafter  be  advanced  on  all  goods  which 
they  might  have  occasion  to  send  by  the  defendants.  Since  that  time  the  de 
fendants  have  habitually  cliarged  the  complainants  greater  rates  of 
i^ight  than  thone  mercliants  who  shipped  ezclu^vely  by  the  defendants.  The 
freight  charges,  by  the  course  of  business,  are  paid  by  consignees  at  the  Cuban 
ports.  The  oomplainants  have  attempted  to  pay  the  freight  in  adv^ncf ,;  but 
have  found  this  course  impracticable  because  their  consignees  are  precluded 
from  deducting  damages  or  deficiencies  upon  the  arrival  of  the  goods  from  the 
•charges  for  freight,  and  as  a  result  some  of  the  complainants'  correspondents 
}n  Cuba  refuse  to  continue  business  relations  with  them,  being  unwilling  to 
submit  to  the  annoyance  of  readjusting  over-charges  with  complainants.  Upon 
this  state  of  facts  the  oomplainants  have  founded  the  allegation  of  their  bill 
tliat  the  defendants  '  have  arbitrarily  refused  them  equal  terms,  facilities  and 
^accommodations  to  those  granted  and  allowed  by  the  defendants  to  other  ship- 
pers,  and  have  arbitrarily  exacted  from  them  a  much  greater  rate  of  freight 
than  the  defendants  have  at  the  same  timeeharged  to  shippers  of  merchandise 
generally  as  a  condition  of  reo^vlng  and  transporting  merchandise.'  Tfaey 
apply  for  an  injunction  upon  the  theory  that  their  grievances  cannot  be  re- 
dressed by  an  action  at  law. 

"  It  is  contended  for  the  complainants  that  a  common  carrier  owes  an  equal 
<luty  to  every  member  of  the  community,  and  is  not  permitted  to  make  unequal 
preferences  In  favor  of  one  person  or  class  of  persons,  as  against  another  per- 
son or  class.  The  defendants  Insist  that  It  is  permitted  to  common  carriers  to 
make  reasonable  discriminations  in  the  rates  demanded  from  the  public;  that 
they  are  not  required  to  carry  for  all  at  the  same  rates;  that  discriminations  are 
reasonable  which  are  based  upon  the  quantity  of  goods  sent  by  different  ship- 
pers; and  that  the  discrimination  in  the  present  case  Is  essentially  such  a  dis- 
crimination, and  has  no  element  of  personal  preference,  and  is  necessary  for 
the  protection  of  the  defendants. 

'*  Unquestionably  a  common  carrier  is  always  entitled  to  a  reasonable  com- 
pensation for  his  services.  Hence  it  follows  that  he  is  not  required  to  treat  all 
those  who  patronise  him  with  absolute  equality.  It  is  his  privilege  to  charge 
less  than  fair  compensation  to  one  person,  or  to  a  class  of  persons,  and  others 
cannot  justly  complain  so  long  as  he  carries  on  reasonable  terms  for  them.  Re- 
specting preferences  in  rates  of  compensation,  his  obligation  is  to  charge  no 
ijdore  than  a  fair  return  in  each  particular  transaction,  and  except  as  thus  re- 
stricted he  Is  free  to  discriminate  at  pleasure.  This  is  the  equal  justice  to  all 
which  the  law  exacts  from  the  common  carrier  in  his  relations  wtth  the  public. 
BaxendaU  v.  Eastern  Counties  R.  Co,  4  0.  B.  (N.  S.)  78;  Branley  v.  Southeast- 
em  R  Co.,  12  C.  B.  (N.  S.)  74;  FUehburgh  R.  Co.  v.  Cage,  12  Gray,  393;  Sar- 
gent V.  Boston  dZ.  B.  Corp.,  115  Mass.  416,  422. 
, "  It  is  In  this  sense  that  the  observations  found  in  -some  of  the  authorities 
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MB  to  be  understood.  80  understood,  the  language  of  the  opinion  in  JK 
get  T.  PtfM^  R,  Co.,  87  N.  J.  Law,  581,  is  apposite:  '  The  buidness  of  the  ooin- 
mon  carrier  is  for  the  public,  and  it  is  his  duty  to  serve  the  public  indifferentl j. 
In  tlie  verj  nature,  tiien  of  liis  duty,  and  of  the  public  right,  liis  conduct 
should  be  equal  and  Just  to  all.  •  •  •  A  common  carrier  owes  an  equal  duty 
to  all,  and  it  cannot  be  discharged  if  he  is  allowed  to  make  unequal  prefer- 
enoes,  and  thereby  prerent  or  impair  the  enjoyment  of  the  common  right.' 

"  In  the  same  smiise  the  remarks  of  the  court  in  MeDuffee  v.  Portland  B.  Co.^ 
52  N.  H.  480;  s.  c,  18  Am.  Rep.  72,  are  approved  and  adopted  as  pertinent  to 
the  case  in  hand. 

"  In  the  present  case  the  question  whether  the  defendants  refuse  to  carry 
for  the  complainants  at  a  reasonable  compensation  resolves  itself  into  another 
fonn.  Can  the  defendants  lawfully  require  the  complainants  to  pay  more  for 
carrying  the  same  kind  of  merchandise,  under  like  conditions,  to  the  same 
places  than  they  charge  to  others,  because  the  complainants  refuse  to  patronise 
the  defendants  exclusively,  while  other  shippers  do  not?  The  fact  that  the 
carrier  charges  some  less  than  others  for  the  same  service  is  merely  evidence 
for  the  latter,  tending  to  show  that  he  charges  them  too  much;  but  when  it  ap- 
pears that  the  charges  are  greater  than  those  ordinarily  and  unifonnly  made 
to  others  for  similar  services,  the  fact  is  not  only  competent  evidence  against 
the  carrier,  but  cogent  evidence,  and  shifts  upon  him  the  burden  of  Justifying 
the  exceptional  charge.  The  estimate  placed  by  a  party  upon  the  value  of  his 
own  services  or  property  is  always  sufBcient,  against  him,  to  establish  the  real 
value;  but  it  has  augmented  probative  force,  and  is  almost  conclusive  agunst 
him,  when  he  has  adopted  it  in  a  long-continued  and  extensive  course  of  busi- 
ness dealings,  and  held  it  out  as  a  fixed  and  notorious  standard  for  the  infor- 
mation of  the  public. 

"  The  defendants  assume  to  Justify  upon  the  th  eory  that  a  carrier  may  regu- 
late his  charges  upon  the  basis  of  the  quantity  of  goods  delivered  to  him  for 
transportation  by  different  shippers,  and  that  their  discrimination  against  the 
plaintiff  is  in  substance  one  made  with  reference  to  the  quantity  of  merchan- 
dise furnished  by  them  for  carriage.  Courts  of  law  have  always  recognised 
the  rights  of  carriers  to  regulate  their  charges  with  reference  to  the  quantity 
of  merohandise  carried  for  the  shipper,  either  at  a  given  shipment,  or  during 
a  given  period  of  time,  although  public  sentiment  in  many  communities  has 
objected  to  such  discriminations,  and  crystalised  into  legislative  condemnation 
of  the  practice.  By  the  English  statutes  (17  and  18  Vict.,  ch.  81)  railway  and 
canal  carriers  are  prohibited  from  '  giving  any  undue  or  unreasonable  prefer- 
ence or  advantage  to  or  in  favor  of  any  particular  description  of  traific,  in  any 
respect  whatever,*  in  the  receiving,  forwarding  and  delivery  of  traffic;  but 
under  these  provisions  of  positive  law  the  courts  have  held  that  it  is  not  an 
undue  preference  to  give  lower  rates  for  larger  quantities  of  freight.  Mantom 
V.  EaUem  C,  R,  Co.,\  Nev.  &  McN.  68,  155;  Nicholson  v.  OretU  Watom 
Ry.  Co.,  1  Nev.  &  McN.  121;  Strick  v.  Swansea  Canal  Co,,  16  C.  B.  (N.  a) 
235;  Qreenop  v.  3,  E,  R.  Co.,  2  Nev.  &  McN.  819. 

*'  These  decisions  proceed  upon  the  ground  that  the  carrier  is  entitled  t» 
take  into  consideration  the  question  of  his  own  profits  and  interests  in  deler> 
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what  charges  are  reasonable.  He  hmj  be  able  to  cany  a  large  qnan* 
tftgr  ^  gooia>  "BSider  some  drcomslances,  at  no  greater  expense  than  would  be 
reqsind  to  carry  a  smaller  quantity.  His  fair  compensation  for  carrjing  the 
amaUer  quantity  might  not  be  oorrectly  measured  by  the  rate  per  pound,  per 
bushel,  or  per  mUe  chazged  for  the  larger.  If  he  is  assured  of  regular  ship- 
ments at  given  times,  he  may  be  able  to  make  more  economical  arrangements 
for  transportation.  By  extending  special  inducements  to  the  public  for  pat 
ronage  he  may  be  able  to  increase  his  business,  without  a  corresponding  in 
ereaso  of  capital  or  expense  in  transacting  it,  and  thus  derive  a  larger  profit. 
He  is  therefore  justified  in  making  discriminations  by  a  scale  of  rates  having 
reference  to  a  standard  of  fair  remuneration  of  all  who  patronise  him.  But  it 
is  impossible  to  maintain  that  any  analogy  exists  between  a  discrimination 
based  upon  the  quantity  of  business  furnished  by  different  classes  of  ship- 
pers, and  one  which  altogether  ignores  this  consideration,  and  has  no  relation 
to  the  profits  or  compensation  which  the  carrier  ought  to  derive  for  a  good 
quantum  of  service. 

"  The  proposition  is  specioudy  put  that  the  carrier  may  reasonably  discrimi* 
nate  between  two  classes  of  shippers,  the  regular  and  the  casual;  and  that  such 
is  the  only  discrimination  here.  Undoubtedly  the  carrier  may  adopt  a  com- 
mutative system,  whereby  those  who  furnish  him  a  regular  traffic  may  obtain 
reduced  rates.  Just  as  he  may  properly  regulate  his  charges  upon  the  basis  of 
the  quantity  of  traffic  which  he  receives  from  different  classes  of  shippers. 
But  this  is  not  the  proposition  to  be  discussed.  The  defendants  assume  to 
discriminate  against  the  complainants,  not  because  they  do  not  ftumish  them  a 
regular  busmess,  or  a  given  number  of  shipments,  or  a  certain  quantity  of 
merchandise  to  carry,  but  because  they  refuse  to  patronize  the  defendants  ex- 
clusively. The  question  is  whether  the  defendants  refuse  to  carry  for  the 
complainants  on  reasonable  terms.  The  defendants,  to  maintain  the  affirma- 
tive, assert  that  their  charges  aro  fair  because  they  do  not  have  the  whole  of 
the  complainants'  carrying  business.  But  it  can  never  be  material  to  consider 
whether  the  carrier  Is  permitted  to  enjoy  a  monopoly  of  the  transportation  for 
a  particular  individual,  or  class  of  individuals.  In  ascertaining  what  is  reason- 
able compensation  for  the  services  actually  rendered  to  him  or  them.  Such  a 
consideration  might  be  influential  in  inducing  parties  to  contract  in  advance; 
but  it  has  no  legitimate  bearing  upon  the  value  of  services  rendered  without  a 
special  contract,  or  which  are  rendered  because  the  law  requires  them  to  be 
rendered  for  a  fair  remuneration. 

"  A  common  carrier  *  is  in  the  exercise  of  a  sort  of  public  office,  and  has 
public  duties  to  perform,'  from  which  he  should  not  be  permitted  to  exonerate 
himself.'  Nelsott,  in  2^ew  Jerwy  8Uam  Nav.  Co,  v.  Merchants  Bank,  6  How. 
844.  His  obligations  and  liabilities  are  not  dependent  upon  contract, though  they 
may  be  modified  and  limited  by  contract.  They  are  imposed  by  the  law,  from 
the  public  nature  of  his  employment  Hannibal  B.  v.  Stnft,  12  Wall.  262. 
As  their  business  is  '  affected  with  a  public  Interest,'  it  is  subject  to  legisla 
tive  regulation.  '  In  mattere  which  do  affect  the  public  interest,  and  as  i< 
which  legislative  control  may  be  exerdaed,  if  there  are  no  statutoiy  regula 
Ikms  upon  the  subject,  the  courts   must  determine  what  is  reasonaJ>le." 
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Waits,  C.  J.,  in  Munn  v,  lUinoii,  94  U.  S.  118,  184.  It  is  upon  thto 
tion,  and  not  alone  becaase  the  baalness  of  oonimon  oarrien  Is  so  laigelj  oon* 
trolled  by  corporations  exercising  onder  franchises  the  piiyileges  whieli  an 
held  in  tnist  for  the  public  benefit,  that  the  courts  have  so  stranuousl j  leeislod 
their  attempts,  bj  special  contracts  or  unfair  preferences,  to  discriminate  be- 
tween those  whom  it  is  their  dutj  to  serve  impartially.  And  the  courts  are 
especially  solicitous  to  discountenance  all  contracts  or  arrangements  by  these 
public  servants  which  savor  of  a  purpose  to  stifle  competition  or  repress 
rivalry  in  the  departments  of  business  in  which  they  ply  their  vocation,  nias- 
trations  are  found  in  the  cases  of  SkiU  v.  Hartford  d^K.  H,  R.  Go.,  29  Oonn. 
588;  Hooker  v.  Vandewat^,  4  Denio,  849;  W.  U.  TA.  Oo,  v.  (Mea^  db  P.  B, 
Co,,  86  111.  246;  Coe  v.  LouimUo  dk  li,  B.  Co.,  8Fed.  Bep.  775. 

"  The  vice  of  the  discrimination  here  is  that  it  is  calculated  to  eoeice  aU 
those  who  have  occasion  to  employ  conunon  carriers  between  New  York  and 
Cuba  from  employing  such  agencies  as  may  offer.  Its  tendency  is  to  deprive 
the  public  of  their  legitimate  opportunities  to  obtain  carriage  on  the  best  terms 
they  can.  If  it  is  tolerated,  it  will  result  practically  In  giving  the  defendants 
a  monopoly  of  the  carrying  trade  between  these  pUoes.  ICanifestly  it  is  en- 
forced by  the  defendant  in  order  to  disoonrage  all  others  from  attempting  to 
serve  the  public  as  carriers  between  these  places.  Such  discrimination  is  not 
only  unreasonable,  but  is  odious.  Ordinarily  the  remedy  against  a  carrier  is 
at  law  for  damages  for  a  refusal  to  carry,  or  to  reoover  the  excess  of  charges 
paid  to  obtain  the  delivery  of  goods.  The  special  olroomstanoes  In  this  case 
indicate  that  such  a  remedy  would  not  aiEord  complete  and  adequate  redress* 
*  as  practical  and  efficient  to  the  ends  of  Jostioe  *  as  the  remed/  ^  eqalty.** 
WaUon  V,  avth&rttmd,  5  WalL  74** 
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A  WBOf/tf  flgned  a  erimiaal  reoogninaoe  haviiig  tha  name  of  the  obligee  and 
the  penalty  blank,  but  knowing  who  and  what  the  same  were  to  be,  and 
orally  authoriied  the  sherifE  to  fill  the  same  in,  and  departed.  The  aherifl 
filled  the  blanks  accordingly.    HM,  that  the  surety  was  bound.* 

ACTION  on  a  reoognizance.    The  opinion  states  the  case.    The 
plaintiff  had  judgment  below. 

James  F.  Rogers^  Ray  A  Walker  and  J*  H.  Lumpkin^  for  plain* 
tiff  in  error. 

A  L.  MUchM,  solicitor-general^  and  Harrison  A  Peoples,  tar 
defendant. 

Blakdfobd,  J.  This  was  a  scire  facias  to  forfeit  a  criminal  bond 
upon  which  plaintiff  in  error  was  surety.  He  answered  that  he 
signed  this  bond  when  there  was  no  obligee  or  penalty  set  forth; 
that  the  name  of  the  obligee  and  the  amount  of  the  penalty  were 

'  •See  PMpe  ▼.  QumtaP  (140  Mass.  86),    64  Am.  Bep.  AASL 
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inserted  therein  in  hia  absenoe.  The  facts  shown  were  that  the 
sheriff  had  arrested  one  B^,  xapfox  six  warrants,  issued  upon  six 
bills  of  indictment;  that  plaintiff  in  error  agreed  to  become  his 
bail;  that  the  sheriff  had  filled  out  several  bonds  which  he  had 
signed;  that  plaintiff  in  error  signed  the  sixth  bond  and  instmcted 
the  sheriff  to  insert  the  name  of  the  obligee  and  the  penalty  of  fiftj 
dollars,  both  of  which  he  well  knew  and  left  before  the  last  bond 
had  been  filled  out. 

The  court  instructed  the  jury  that  under  this  plea  or  answer  re- 
spondent must  make  out  his  case;  and  further,  that  the  &cts  being 
true,  the  respondent  was  liable.  These  rulings  are  excepted  to  by 
respondent,  and  error  is  assigned  here  thereon. 

1.  The  first  error  assigned  is  that  the  court  erred  in  ruling  that 
under  this  answer  of  respondent,  the  anus  was  not  changed,  but 
that  it  was  incumbent  on  defendant  to  sustain  his  answer.  This 
was  a  special  defense.  The  signing  of  the  bond  is  admitted;  but 
respondent  insists  that  he  is  not  bound  thereby,  for  and  on  account 
of  certain  reasons  which  he  sets  forth.  This  is  not  a  general  plea 
of  rihn  est  factum,  but  special;  in  such  a  case  the  respondent  is 
bound  to  sustain  his  plea  of  proofs.  So  the  court  did  not  err  as 
complained  of  in  this  ground ;  and  this  could  make  no  difference 
as  the  proofs  went  to  the  jury  and  plaintiff  in  error  sustained  no 
liarm  from  this  ruling. 

2.  The  next  question  is  graver,  and  is  environed  with  greater 
difficulties,  which  is  where  a  bond  has  been  signed  in  blank,  with 
the  obligee's  name  and  penalty  not  inserted,  and  the  obligor  directs 
an  officer,  who  is  authorized  to  take  such  bond,  to  insert  the  name 
of  the  obligee  and  penalty  in  such  bond  in  his  absence,  and  this  is 
done,  such  obligee's  name  and  the  amount  of  the  penalty  in  the 
bond  being  known  to  the  obligor  when  these  instructions  are  given, 
and  the  instructions  being  in  parol  and  not  in  writing,  is  such  a 
bond  void,  or  is  it  binding  on  the  obligor  ? 

In  the  case  of  Ingram  v.  Little,  li  Ga.  173^  it  was  decided  by 
tliis  court  that  a  deed  with  the  grantor's  name  signed,  and  sealed 
and  duly  executed  without  the  grantee's  name  and  the  considera- 
tion being  inserted  therein,  which  was  delivered  to  a  third  person 
in  this  condition,  with  instruction  to  find  a  purchaser  for  the  land 
mentioned,  and  such  person  was  authorized  to  insert  in  said  deed 
the  name  of  the  purchaser  as  grantee,  also  the  consideration  of  the 
purchase,  and  when  such  third  person  had  found  afterward  a  pur- 


FBBRUABY  TISBH,  1884.  869 

Blown  ▼.  Colqiyilt 

chaser,  in  the  absence  of  the  grantor  he  inserted  the  name  of  the 
purchaser  as  grantee  in  this  deed,  as  well  as  the  consideration  of 
the  purchase  money — ^that  this  deed  was  inoperatiTe  to  pass  title  to 
the  land  mentioned  therein,  inasmuch  as  the  person  who  inserted 
the  grantee's  name  and  the  consideration  in  said  deed,  had  no  au* 
thority  under  seal  to  do  so.  Many  English  and  American  cases  are 
referred  to  by  the  judge  who  delivered  that  opinion,  and  while  he 
admits  that  the  weight  of  authority  in  America  is  against  the  deci- 
sion, yet  he  insists  that  the  weight  of  authority  in  England  sus- 
tains the  views  he  presents  in  that  opinion;  but  it  is  quite  probable 
that  the  learned  judge  who  delivered  that  opinion  had  not  seen  the 
decision  in  the  case.    Eaghton  v.  Outteridge,  11  Mees.  &  W.  464. 

The  case  of  Ingram  v.  LittU  is  not  to  be  extended  beyond  the 
facts  therein  stated;  it  is,  to  say  the  least  of  it,  doubtful.  The  case 
at  bar  is  clearly  distinguishable  from  that  case.  Here  the  sheriff 
was  in  the  act  of  filling  the  bond,  he  had  filled  up  the  bonds,  which 
had  been  signed  by  respondent,  and  when  he  came  to  fill  up  the 
sixth  bond  respondent  signed  the  name,  saying  he  was  in  a  hurry 
to  leave;  he  knew  who  the  obligee  was  and  the  amount  of  the 
penalty;  when  he  had  signed  and  sealed  the  paper  he  told  the  sheriff 
to  fill  it  out  and  left.  In  the  case  cited  the  deed  was  signed,  sealed 
and  delivered  to  a  person  who  was  to  find  a  purchaser  for  the  land, 
and  then  to  insert  the  name  of  the  grantee  and  the  consideration 
in  the  deed,  which  was  blank;  the  name  of  the  grantee  was  unknown 
to  the  grantor,  as  well  as  the  amount  of  the  consideration  when  he 
gave  the  verbal  instructions  about  filling  the  deed. 

A  deed  may  be  signed,  sealed  and  delivered  by  a  person  under 
instructions  by  parol,  if  the  grantor  be  present  at  the  time,  and  it 
will  be  good  to  pass  title,  because  the  law  considers,  under  such 
circumstances,  the  act  of  the  agent  to  be  the  act  of  the  pnncipal; 
if  it  is  done  at  his  instance  and  under  his  directions,  it  is  his 
act  Why  an  act  done  by  an  agent  under  the  direction 
and  by  the  instruction  of  a  person  who  is  not  present,  when 
he  is  not  present,  is  not  the  act  of  such  person  so  directing 
the  act  to  be  done,  it  is  not  easy  to  perceive;  it  is  as  much 
his  act  in  the  one  case  as  the  other.  Again  a  bond  in  blank,  signed 
and  sealed  by  a  person,  and  delivered  to  another  with  instructions 
to  fill  up  the  blank  in  a  particular  way  known  at  the  time  to  the 
obligor,  is  equivalent  to  a  warrant  ot  attorney  instructing  such  per- 
son to  do  that  particular  act.     In  the  particular  case  here  being 
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oonsiderod,  the  act  of  the  obligor  in  signing  the  bond  and  diiecting 
the  sheriff  to  fill  it  up  in  a  particular  way,  and  his  leaving,  under 
the  facts  shown  in  the  record,  is  equivalent  to  his  being  present 
when  the  bond  was  filled  out  This  being  a  bond  payable  to  the 
governor  of  this  State  for  the  forthcoming  of  a  person  to  answer  a 
criminal  charge,  the  plaintiff  in  error  is  estopped  from  denying 
this  bond  to  be  his  deed*  Under  the  facts  of  this  case  to  allow  his 
plea  would  be  to  allow  him  to  perpetrate  a  fraud  on  the  public. 
And  it  follows,  if  we  are  right  in  our  conclusions,  the  judgment  of 
the  court  below  must  be  affirmed.  JudgmmU  affirmed. 


OlOTBB  Y.  SxAim. 

(n  Ga.  sot.) 

Jfmlmmi  hg  csthd  ^pte  tnut  —  tUie  qf 

la  Ml  actkmof  ejeetmenft,  the  plaintiffR  clAimed  under  a  chain  of  title  terminafe* 
ing  In  s  trust  deed,  which  provided  that  the  trustee  should  hold  the  prop- 
erty' for  the  sole  and  separate  use  of  the  plaintifFw  for  and  daring  their  nata- 
ral  lives,  and  after  their  deaths,  to  sach  children  as  they  might  leave,  shars 
and  share  alike,  and  in  case  they  died  leaving  no  such  children  living,  then 
over  to  certain  designated  persons.  When  the  deed  was  made,  the  plain*- 
tails  were  minors,  but  before  the  snit  was  brought,  they  had  attained  their 
majority.  The  trustee  had  died,  and  no  successor  had  been  appt^ted.  Tike 
plaintiifs  had  never  been  in  possession.  MM,  that  the  plaintlif  was  entitled 
to  recover. 

EJECTMENT.     The  opinion  states  the  case.    The  defendant 
had  judgment  below. 

I%os.  FT.  Latham,  for  plaintifEs  in  enor. 
P.  H.  Brewster,  for  defendants. 

Hall,  J.  The  court  granted  a  nonsuit  upon  the  close  of  the 
plaintiffs'  tesfcimony  in  this  case,  because  it  showed  outstanding  title 
to  the  premises  in  a  person  who  held  the  same  in  trust  for  them. 
The  land  was  conveyed  to  the  trustee  (who  was  shown  to  have  been 
dead  at  the  commencement  of  the  suit,  and  in  whose  place  no  suc- 
cessor had  been  appointed)  to  hold  ''for  the  sole  and  separate 
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use''  of  plaintiffs  ''for  and  daring  their  natural  liyes,  and  after 
their  death,  to  such  children  as  they  may  have  at  that  time,  share 
and  share  alike,  and  in  case  they  die,  leaving  no  such  children  then 
living/'  then  over  to  certain  designated  persons.  When  the  deed 
was  executorl,  the  plaintiffs  were  both  minors.  They  had  attained 
their  majority  at  the  institution  of  the  suit.  A  perfect  chain  of 
title  was  shown  from  the  State  to  the  creator  of  this  trust  It  was 
conceded  that  the  plaintiffs  had  never  been  in  possession  of  the 
premises.  The  question  is  whether  they  showed  by  this  title  enough 
to  carry  the  case  to  the  jury  and  to  put  the  tenant  in  possession 
upon  proof  of  his  title,  to  retain  such  possession. 

From  aught  that  appears  to  the  contrary,  their  right  to  the  pos- 
session, as  tenants  for  life,  was  complete;  as  to  them,  the  trustee 
had  no  further  duties  to  perform  than  to  protect  their  title  until 
they  reached  their  majority.  Code,  §§  2306,  2313, 2314;  Knorr  v. 
Raymond,  73  Ga.  749,  In  this  point  of  view  it  can  make  no  differ- 
ence whether  the  ulterior  trusts  were  executory  or  executed;  as  to 
their  estate,  it  was  fully  executed;  they  were  capable  of  protecting 
their  rights,  without  the  assistance  of  the  trustee,  against  an  in- 
truder, or  other  mere  wrong-doer,  and  of  setting  them  up,  if  neces- 
sary, against  the  trustee  himself. 

As  early  as  1766,  the  Court  of  King's  Bench  had  this  question  be- 
fore them,  and  it  was  held  by  Lord  Manbfibld  and  his  associates 
that  it  had  then  '^  been  long  lo()ked  upon  as  a  settled  point,  that  the 
formal  title  of  a  trustee  should  not  in  an  ejectment  be  fiAst  up  against 
the  cestui  que  trust,  because  from  the  nature  of  the  two  rights,  the 
cestui  que  trust  is  to  have  the  possession."  Armstrong  v.  Pierse, 
3  Burr.  1898,  1901.  Again  in  1774  the  same  pre-eminent  magis- 
trate, with  the  full  concurrence  of  his  able  colleagues,  said:  ''  One 
objection  that  has  been  taken  is,  that  the  legal  estate  is  in  the  trus- 
tees, and  therefore  the  heir  at  law  cannot  recover  in  this  ejectment. 
In  answer  to  the  objection,  it  has  been  often  determined  that  an 
estate  in  trust,'merely  for  the  benefit  of  the  cestui  que  trust,  shall  not 
be  set  up  against  him;  any  thing  shall  rather  be  presumed;  nor  shall 
a  man  defend  himself  by  any  estate  which  makes  a  part  of  the  title 
of  the  lessor  of  the  pliuntiff.''  ffoodtitle  v.  Knot,  1  Cooj).  46.  Af- 
terward (in  1795)  this  point  was  more  fully  discussed  by  the  same 
court  in  Doe  v.  Pegge,  1  T.  R.  758,  note  a»  in  which  Lord  Mans- 
7IBLD  said  an  ejectment  is  a  fictitious  remedy  to  try  the  title  to  the 
possession  of  lands;  it  is  of  infinite  consequence  that  it  should  bd 
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adapted  to  obtain  the  ends  of  justice,  and  not  be  entangled  in  the 
nets  of  form.  Oreat  difficulties  have  arisen  as  to  the  l^al  form  of 
passing  land,  from  the  modes  of  conveyancing  in  England  since  the 
statute  of  uses.  Trusts  are  a  mode  of  conveyance  peculiar  to  this 
country.  In  all  other  countries  the  person  entitled  has  the  right 
and  possession  in  himself.  But  in  England  estates  are  vested  in 
trustees,  on  whose  death  it  becomes  difficult  to  find  out  their  rep- 
resentatives, and  the  owner  cannot  get  a  complete  title.  If  it  were 
necessary  to  take  assignments  of  satisfied  terms,  terrible  inconven- 
iences would  ensue  from  the  representatives  of  the  trustees  not  being 
to  be  found;"  and  after  giving  astriking  instance  of  hardship  on  this 
account  he  continues:  ''So  that  where  a  trustterm  is  a  mere  mat- 
ter of  form,  and  the  deeds  were  the  muniments  of  another's  estate, 
it  shall  not  be  set  up  against  the  real  owner.  It  is  therefore  settled 
that  a  satisfied  trust  shall  be  taken  to  be  a  trust  for  the  benefit  of 
the  heir  at  law.  A  trust  shall  never  be  set  up  against  him  for 
whom  the  trust  was  intended.  It  is  a  mere  form  of  oonveyanoe, 
and  it  is  admitted  that  where  the  term  is  in  trust  for  the  benefit 
of  the  lessor  of  the  plaintiff,  the  defendant  shall  not  set  it  up  in  an 
ejectment,  as  a  bar  to  his  recovery."  Ashubst,  J.,  in  his  concur- 
ring opinion  said:  ''  In  such  a  case  as  this,  a  legal  bar  shall  never 
I>e  set  up  in  ejectment  against  the  justice  of  the  case.  The  trus- 
tees may  perform  their  functions  as  well  after  both  the  parties  ate  ih 
possession.''  Butler,  J.,  agreed  entirely  with  Lord  Makspibld, 
and  asserted  that  the  doctrine  laid  down  had  prevailed  ''for  the 
last  forty  or  fifty  years."  Some  years  afterward,  these  cases,  to- 
gether with  many  others,  bot}i  before  and  since,  were  overruled, 
both  by  courts  of  law  and  courts  of  equity  in  England,  not  becausd 
it  was  denied  that  the  cesiut  que  trust  was  entitled  to  the  right  of 
possession,  but  because  it  was  said  that  the  right  was  recognised 
only  in  equity,  and  that  at  law  he  was  regarded  merely  as  a  tenant 
at  will. 

It  was  assumed,  contrary  to  what  we  have  seen  was  the  truth, 
that  Lord  Kavsfield  was  the  originator  of  the  principle.  Lord 
Redbsdale,  in  Shannon  v.  Bradstrset,  1  Bch.  &  Lef.  66,  boldly 
asserts  that  "  Lord  Maitbfibld  had  on  his  mind  prejudices  derived 
from  his  familiarity  with  the  Scotch  law,  where  law  and  equity  are 
administered  in  the  same  courts,  and  where  thedktincticm  between 
them,  which  subsists  with  us,  is  not  known,  and  that  there  are 
many  things  in  his  decisions  which  show  that  his  mindhad  reoeived 
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a  tinge  on  that  subject  not'qaite  oonsietent  with  the  Constitution 
of  Enghmd  and  Ireland,  in  the  administration  of  justice."  When 
the  propensity  of  the  author  of  this  charge  against  so  illustrious  a 
judge  as  Lord  JICA!!rsFiELD  to  indulge  in  the  practices  he  attributes 
to  others,  is  remembered  —  notably  his  accusation  against  Lord 
OoKJB,  on  the  trial  of  the  Banbury  Peerage  case,  thafc  he  was  too 
fond  of  making  the  law,  instead  of  declaring  the  law,  and  of  telling 
untruths  to  support  his  opinions  —  it  is  a  matter  of  some  surprise 
that  an  author  generally  so  cautious  and  accurate  as  Mr.  Lewin 
should  hayo  adopted  and  set  forth  in  his  Treatise  on  Trusts,  p.  '>19, 
Lord  Brdesoalb's  account  of  the  origin  of  the  principle  in  ques- 
tion. Sir  Harris  Nicolas,  in  his  report  of  the  Banbury  Peerage 
case,  says  of  Lord  Redbsdali,  'Hhose  who  are  best  acquainted 
with  his  speeches  and  opinions  will  smile  at  his  opinion  of  Lord 
OoKE,  and  may  perhaps  exclaim,  *^  MukUo  nomine,  de  te  fabuJa 
smrraiur.^^    Nicolas  Ad.  Bast.,  p.  461  and  note  (2). 

But  to  return  to  the  subject  in  hand,  it  is  yeiy  evident  that  but 
for  the  anxiety  to  keep  distinct  the  line  of  demarkation  between 
courts  of  law  and  equity  as  to  the  kind  of  rights  and  remedies  that 
each  of  them  administered,  the  decisions  above  cited  woiild  not 
have  been  overruled.  Recent  legislation  in  England  has  i*e1axed, 
if  it  has  not  abolished  these  shadowy  distinctions.  They  have  not 
been  insisted  upon  as  essential  in  this  State  since  the  passage  of  the 
.act  of  1821,  Oobb,  464,  allowing  parUes  to  insist  upon  equitable 
rights  in  courts  of  law,  ''where  they  conceived  that  they  could 
establish  their  claims  without  resorting  to  the  conscience  of  the  de- 
fendant; **  and  now,  when  by  our  Code,  g  3082,  it  is  at  the  option 
•of  the  suitor  to  institute  his  suit  for  an  equitable  cause  of  action 
either  in  a  court  of  law  or  equity,  their  existence  in  this  respect'  is 
surely  unimportant.  That  such  actions  as  that  under  considera- 
tion have  been  sustained  in  such  of  our  sister  States  as  have  no 
courts  of  equity,  or  as  have  legislative  enactments  similar  to  ours, 
is  well  established.  Tyler  on  Ejectment,  59  ei  seq. ;  id.,  64,  65; 
id.,  75  and  citations.  The  party  having  the  right  to  the  posses- 
sion, where  it  is  wrongfully  withheld  even  by  the  trustee,  may  un- 
der these  decisions  maintain  ejectment  against  him  for  its  recovery, 
and  A  fortiori,  it  inay  be  thus  recovered  from  a  mere  wrong-doer. 
The  bare  right  to  the  possession  of  lands  authorizes  their  recoveiy 
by  the  owner  of  the  right,  together  with  damages  for  withholding 
it  Such  is  the  express  provision  of  our  Oode,  §  3014.  Theplain- 
Voi.  LH^— 110 
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tiff  ia  ejectment  may  also  recover  '*  upon  prior  possession  alone," 
as  it  would  seem,  without  other  right  thereto  than  is  implied  from 
such  possession  '^  against  one  who  acquires  the  possession  by  mere 
entry  and  without  any  lawful  right  whatever."  Code,  §  3366  and 
citations.  The  distinction  between  the  bare  right  to  possession 
and  possession  alone,  irrespective  of  such  right,  is  thus  made  mani- 
fest In  the  former  case,  the  action  is  given  against  all  persons, 
and  may  be  sustained  unless  the  defendant  shows  a  paramount 
right  either  in  himself  or  another.  In  the  latter  the  recovery  may 
be  had  against  the  defendant,  unless  it  is  shown  that  he  is  not  a 
mere  wrong-doer.  That  a  cestui  que  trust  entitled  to  the  posses- 
sion may  maintain  ejectment  against  a  stranger  who  has  no  title 
seems  to  be  pretty  fully  established,  even  in  the  absence  of  such 
provisions  as  those  cited  from  the  Code.  See  Sedgwick  &  Waite 
Trial  of  Title,  §  223  and  citations.  The  judgment  in  ejectment 
need  not  be  necessarily  conclusive  as  to  the  tiHe  to  the  fee  between 
the  parties  to  the  suit,  for  the  jury  may  find  less  than  the  fee  in 
favor  of  the  plaintiffs  lessor.'  Code,  §  3362,  and  this  seems  to  be 
in  accordance  with  the  rulings  that  prevailed  in  England  prior  to 
our  adopting  statute.  Doe  v.  Pegge,  ut  supra.  There  was  cer- 
tainly enough  in  the  evidence  to  carry  the  case  to  the  jury  and  to 
put  the  defendant  upon  proof  of  his  right  to  maintain  his  title  to 
the  possession.  There  was  error  in  awarding  the  nonsuit,  and  the 
cause  must  be  renuuided  for  another  hearing. 

JudgmmU  reversed. 
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<78  Oft.  m.) 
Matter  and  tervant  —  negUgenoe  —  sttwedere, 

9 

A  ship-owner  is  not  liable  for  an  injary  to  his  i^mplojeA  by  the  negligence  of  a 

stevedore  in  loading  tbe  vesHpl.* 

ACTION  for  death  of  plaintiff's  husband  h^  negligence.    The 
opinion  states  the  facts.      The  defendant  had  judgment 
below. 

♦See  Hau  v.  PMla,,  eU,,  8t.  Co.  (86  Penn.  St.  269),  32  Am.  Rep.  462. 
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George  W.  Owens,  CharUon  S  MackaU,  for  plaintiff  in  error. 
W.  &  Baainger,  for  defendant!. 

Jaoksoh,  0.  J.  A  motion  was  made  to  dismiss  this  declaration 
on  the  ground  that  no  cause  of  action  is  set  out  therein;  in  other 
words,  on  general  demurrer  the  action  was  dismissed.  It  is  a  suit 
by  the  wife  for  her  husband's  homicide  against  ''the  Merchants 
and  Miners'  Transportation  Oompany/'  and  Merritt  W.  Dixon,  a 
stevedore  in  the  employment  and  pay  of  that  company;  and  the 
death  occurred  by  reason  of  the  loading  of  a  ship  of  the  company 
by  the  steyedore  and  his  servants. 

1.  The  question  is  whether  the  case  falls  within  Daly  v.  Stod- 
dard, 66  Ghk  145  and  McDonald  v.  Bagle  dk  Phentx  Manuf.  Co. ,  68 
Oa.  839.  In  other  words,  do  the  allegations  make  a  case  of  feloni- 
ous intent  in  the  killing  or  such  criminal  negligence  as  constitutes 
an  ingredient  in  the  offense  of  involuntary  manslaughter,  because 
those  cases  by  a  unanimous  bench  most  clearly  so  construe  the 
meaning  of  our  statute.    Oode,  §  2971. 

In  regard  to  ''  the  Merchants  and  Miners'  Transportation  Oom- 
pany/'  there  cannot  arise  a  doubt  that  the  case  made  agunst  it  is  a 
case  within  the  rule,  and  weaker  than  either  of  those.  It  is  a  cor- 
poration of  Maryland,  with  an  agency  in  Savannah;  and  the  only 
allegation  against  it,  in  respect  to  the  accident  or  incident  of  the 
death,  is  that  it  had  employed  and  paid  the  stevedore  to  load  the 
ship,  and  that  the  gangway  used  in  loading  the  ship  was  its  prop- 
erty and  furnished  to  the  stevedore  for  that  use;  and  that  it  failed 
to  provide  proper  guards  and  side-skids  to  the  gang-plank  to  pre- 
vent deceased  from  falling  therefrom;  the  declaration  then  alleging 
''  that  deceased  was  standing  on  the  gang-plank  under  the  direction 
and  by  the  order  of  the  stevedore  or  his  agents,  and  was  attempting 
to  ease  down  over  said  gang-plank  into  said  steaimship  the  said  bar- 
rels of  resin^  which  said  barrels  of  resin  the  said  Dixon  (the  steve- 
dore) or  his  agents,  with  the  grossest  negligence,  and  without 
regard  to  the  dangerous  position  of  the  said  deceased,  caused  to  be 
rolled  down  the  said  gang-plank  in  such  great  numbers  and  rapid 
succession  that  the  skill  and  strength  of  the  said  deceased  were 
totally  insufficient  to  manage  the  same,"  the  result  of  which  was 
his  being  drowned  in  the  river  ''by  the  gross  negligence  and  crimi- 
nal conduct  of  the  said  defendants." 
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It  will  thuB  be  Been  that  all  which  was  done  by  the  company 
to  employ  and  pay  the  contractor  or  stevedore,  to  use  the  techm'cal 
name,  to  do  the  job  of  loading  the  ship,  and  to  famish  for  the 
ship's  use  on  such  occasions  a  gang-plank,  which  in  consequence  of 
the  manner  in  which  the  job  was  done,  the  numbers  and  rapidity 
with  which  the  barrels  of  resin  were  rolled  upon  deceased,  proved 
inadequate  for  that  special  occasion.  If  the  manner  of  rolling  down 
the  barrels  had  not  been  so  rapid,  it  is  not  alleged  that  the  unhappy 
incident  would  have  followed;  indeed,  the  inference  is  clear  from 
the  whole  declaration  that  it  would  not. 

Surely  it  cannot  be  contended  that  the  mere  employment  of  the 
stevedore  to  do  the  job  made  the  company  liable.  Such  a  man  we 
understand  to  be,  *'  one  whose  occupation  is  to  load  and  unload 
vessels  in  port "  (Webster's  Dictionary) — ^in  other  words,  a  con- 
tractor or  jobber  for  special  business,  ready  to  be  employed  by  any- 
body on  his  line.  Can  it  be  possible  that  his  bad  conduct  in  doing 
the  job  can  make  the  employer  criminally  liable?  Indeed,  the  case 
made  is  stronger.  It  is  not  alleged  that  the  stevedore  caused  the 
rapid  rolling,  etc.,  but  the  averment  is  that  he  or  his  agents  did  it. 
Is  the  employer  to  be  responsible  not  only  for  his  employee,  the 
contractor  under  him,  but  for  all  the  under-employees,  agents  and 
servants,  the  deceased  being  one  of  them?  Surely  the  doctrine, 
''  rsspandeai  superior,**  does  not  extend  that  far.  It  cannot  most 
assuredly  in  a  transaction  involving  criminal  neglect 

It  is  thus  seen  that  there  is  no  shadow  of  cause  of  action  in  this 
case  against  the  company;  none  in  furnishing  the  plank,  because  if 
properly  used  it  might  have  done  well,  according  to  the  whde 
scope  of  the  declaration;  and  none  in  the  employment  of  the  steve- 
dore, because  he  was  a  contractor  with  his  own  servants,  the  de- 
cea8e<l  being  one,  and  neither  the  company  at  Baltimore  nor  its 
Savannah  agent  having  aught  to  do  with  those  servants. 

[Omitting  a  minor  point.] 

Jmt^fmefU  affirmkL 
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A  tel^gnph  oompnnj  Is  liable  in  danuiges  for  nnrgaaomble  dela/  in  tlie  da. 
Utbij  of  a  oipber  daspatoh,  and  tlie  Taoorer^  is  not  limited  to  nominal 
damages. 

AOTION  of  damaic0B  for  delay  of  telegiam.    The  opinkm  states 
the  case.     The  plaintiff  had  judgment  below. 

CharUan  S  JUaekall,  for  plaintiff  in  error. 
Oamrard  S  MMrim^  for  defendant. 


Jack80K»  0.  J.  This  is  an  aotion  brought  by  a  ddp  broker  in 
Savannah  against  the  Western  Union  Telegraph  Company  for  un- 
reasonable delay  in  delivering  a  cablegram,  whereby  the  broker  was 
damaged  the  loss  of  his  commissions  from  a  contractor  to  take  his 
ship,  the  time  given  the  broker  having  expired  and  his  customer 
having  taken  another  ship  by  reason  of  the  delay  of  the  company 
in  delivering  the  cablegram.  No  question  is  made  on  any  error  in 
the  transmission  to  Savannah  or  delay  in  reaching  that  city;  but 
delay  in  the  failure  to  deliver  to  the  broker  after  it  reached  Savan- 
nah, is  the  ground  for  recovery  and  the  issue  in  the  case. 

The  jury  found  for  the  broker  the  ccfmmissions  he  lost  by  non- 
delivery of  the  dispatch  in  time,  and  a  motion  for  a  new  trial  de- 
nied below  makes  the  questions  for  review  here. 

[Omitting  minor  points.] 

2.  The  next  point  insisted  upon  is  that  there  oan  be  no  recovery 
on  a  cipher  telegram,  except  nominal  damages,  unless  the  company 
be  advised  of  its  value,  and  the  counsel  has  pressed  this  point,  and 
with  power,  and  cited  many  authorities  from  England  and  our  own 
State  courts  bearing  thereon. 

In  the  view  we  take  of  the  question,  it  becomes  unnecessary  to 
examine  close  these  numerous  cases,  which  are  somewhat  variant 
in  shades  of  opinion  and  diverse  in  conclusions  reached,  because 
we  think  that  the  case  of  Western  Union  Telegraph  Co,  v.  Blanch- 
ardy  68  Oa.  299;  8.  o.,  45  Am.  Bep.  480,  gives  the  views  of  this 
court  on  the  point  so  fnUy  in  principle  as  to  settle  it  in  this  State. 
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There  a  telegram  was  in  these  words :  ''  Coyer  two  hundred  Sep- 
tember and  one  hundred  ^^ngust."  One  defense  being  that  the 
telegram  was  in  cipher^  eWdenoe  was  admitted  to  decipher  or  ex- 
plain ity  and  not  nominal,  but  the  real  damages,  naturally  flowing 
from  the  company's  failure  in  duty,  were  recoyerable.  True  those 
words  are  not  pure  cipher,  but  they  are  wholly  unintelligible,  every 
whit  as  much  so  as  the  words  here;  yet  this  court  held  that  there 
was  enough  in  them  to  show  that  the  message  was  commercial  and 
of  Talue.  Cablegrams  had  crossed  the  ocean  for  days  by  the  broker 
in  the  case  at  bar;  he  was  neighbor  to  the  agents  at  Savannah,  his 
office  within  five  minutes'  walk  of  theirs,  Uie  fact  that  this  was  a 
communication  between  a  ship  broker  and  a  company  in  Liverpool, 
and  couched  in  language  so  singular  and  unintelligible  to  the  com- 
mon reader,  all  taken  together,  make  a  case  as  strong  as  that  cited 
from  68  (Georgia  to  put  the  company  on  notice  that  this  was  im- 
portant commercial  business  and  required  reasonable  and  ordinary 
dispatch. 

Besides  whether  valuable  or  not,  it  is  the  contract  to  deliver  the 
message  in  a  reasonable  time,  and  the  judge  of  this  court,  at  once 
learned  and  cautious,  charged  the  jury  only  to  that  effect,  and  put 
the  issue  of  delivering  in  a  reasonable  time  fairly  and  clearly  before 
that  body.  Whilst  the  duties  of  the  telegraph  company  are  aimi* 
lar  to  those  of  ordinary  common  carriers,  and  so  much  so  as  to 
make  it  proper  to  call  them,  and  in  many  respects  treat  them,  as 
quasi  common  carriers,  yet  as  their  charges  are  based  on  number 
of  words,  and  not  on  weight  as  carriers  of  ordinary  freight,  or  on 
value^  as  express  companies,  the  rule  of  liability  should  not  be  the 
same,  as  respects  notice  or  no  notice,  of  the  vidue  of  the  dispatcL 
That  word  ^^  dispatch  "  is  the  very  core  of  the  body  of  such  a  com- 
pany, whether  it  be  called  carrier  or  bailee,  or  any  other  name. 
People  write  messages  by  them,  and  not  by  the  slower  mails,  be* 
cause  they  are  in  need  of  haste.  Business,  or  familynecessity, 
sickness  or  death,  make  dispatch  in  this  mode  of  conveyance  the 
very  consideration  on  which  they  use  it,  on  which  they  pay  higher 
nites  for  rt,  and  surely  the  message  so  sent,  when  received,  must 
be  delivered  with  reasonable  dispatch  m  all  oases,  and  if  not,  the 
damages  sustained  by  failure  must  be  paid  The  thing  they  un- 
dertake for  money  to  carry  must  be  carried  to  the  plaoe  of  destina- 
tion, and  that  is  to  the  office  or  house  where  due,  for  nobody  goes, 
or  is  required  to  go  to  their  offioe  for  answer,  but  it  is  their  duty 
U>  send  it  to  him. 
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BesideSy  if  a  cipher  or  unintelligiblo  communicatioQ  might  be  re- 
jected by  them,  or  put  on  terms  by  special  contract,  and  if  in  this 
«ense  they  may  not  be  common  carriers  of  everything,  yet  when 
they  undertake  to  carry  it  and  receive  message  and  money  in  con- 
sideration of  the  one  to  deliver  the  other,  ought  it  not  to  be  done? 
Of  course  it  ought.  When?  Of  course  withiu  a  reasonable  time. 
Where?  Just  where  the  man  who  pays  for  the  delivery  expects  to 
get  it  and  where  they  agreed  to  deliver  it,  and  showed  in  this  case 
that  they  did  so  agree  by  delivering  it  at  the  broker's  offioe,  though 

too  late. 

Judgmmit  affimmL 
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(T^«hL  400.) 

SMftUofftraudi^fnemofvndum  —  separaie  papm^ 

Tba  defendants  oiallj  bargained  with  Freeman,  clmimed  bj  them  to  be  tba 
agent  of  the  plaintifb,  and  by  the  plaintilEB  to  be  a  broker,  for  the  purobMe 
fhnn  the  plaintiiEs  of  pork  at  a  price  exceeding  $50.  Freeman  telegraphed 
to  the  plaintifb:  **  Mendel  five  bellies,  eight.  Ehrlich  offers  seven-eighths 
ten  bellies  lighter  than  last."  On  the  same  day  he  made  the  following  entrj 
in  his  entrj  book:  *'  Sold  accoont  G.  H.  North  &  Co.,  Mendel,  5  bellies,  a** 
JBM»  not  a  safflcient  memorandum  to  comply  with  the  statute  of  frauds. 

ACTION  for  price  of  goods  sold.     The  opinion  states  the  oaasw 
The  defendant  had  judgment  below. 

Lawian  S  Ounningham,  for  plaintiffs  in  enor. 

Riehard»  <f  H^yward^  for  defendants. 

Hall,  J«  The  plaintifb  brought  suits  against  M.  Mendel  ft 
Brother,  a  firm  composed  of  Meyer  Mendel  and  Joseph  Mendel, 
upon  an  aooount  for  Ave  boxes  pork  bellies,  124  pieces,  2,817 
pounds,  at  eight  cents,  $226.36,  sent  from  Boston  on  the  17th  of 
JTanuaiy,  1884,  to  Savannah,  per  steamship  Oity  of  Columbus.  The 
goods  were  sent  upon  the  order  of  George  C.  Freeman,  who  was 
alleged  by  the  plaintiffs  to  be  a  broker,  but  who  was  regarded  by 
the  defendants  tis  the  plaintiffs'  agent,  and  dealt  with  them  accord- 
ing to  their  evidence  in  the  latter  character.  This  shipment  was 
made  upon  a  telegram  sent  from  Savannah  to  Boston  on  the  16th 
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day  of  Jannaiy,  1884,  by  George  C.  Freeman  to  plaiiitilBi,  irlmh 
was  as  follows: 

''Mendel  five  bellies,  eight  Ehrlioh  offers  seren-eigliiha  ten 
bellies  lighter  than  last/' 

In  Freeman's  entry  book  under  this  date,  the  following  appears, 
as  was  proved,  in  his  own  handwriting: 

''  Sold  accoant  G.  H.  North  &  Co.,  Mendel,  5  bellies,  &" 

This  telegram  together  with  the  entry  was  the  only  mote  or 
memorandum  in  writing  of  the  contraet  sued  on.  The  steamship 
shortly  after  sailing  was  wrecked,  and  her  cargo  was  lost.  The 
goods  never  reached  the  defendants.  Under  the  evidence  in  the 
case  the  jury  found  for  the  defendants,  and  a  motion  made  for  a 
new  trial  was  overruled.  On  the  judgment  overruling  this  motion, 
error  is  assigned. 

The  defense  set  up  was  that  the  suit  was  upon  a  contract  for  the 
sale  of  goods  amounting  to  $50  and  more;  that  the  defendants 
never  accepted  and  received  any  part  of  the  same;  gave  nothing  in 
earnest  or  part  payment  to  bind  the  bargain;  and  that  the  promise 
was  not  in  writing  and  signed  by  them,  nor  by  any  person  author- 
ized by  them  to  do  so.  Code,  §  1950,  sub-sec.  7.  It  is  conceded 
that  if  Freeman  did  not  act  as  a  broker  in  the  transaction,  and  if 
the  word  **  Mendel "  in  his  entry  book  is  not  the  signature  of  de- 
fendants, which  he  was  authorized  to  make,  and  if  the  delivery  of 
the  goods  on  board  the  vessel  consigned  to  them  was  not  an  accept- 
ance and  delivery  of  the  same  to  them,  then  they  are  not  liable 
under  this  section  of  the  Code,  and  their  defense  must  prevail. 
The  verdict  seems  for  these  reasons  to  have  been  sustained  by  the 
lower  court,  the  evidence  on  both  points  being  conflicting. 

The  testimony  of  the  defendants,  which  the  jury  had  a  right  to 
credit,  showed  that  they  did  not  then  and  had  never  dealt  with 
Freeman  as  a  broker,  but  had  always  dealt  «rith  him  as  the  agent 
of  the  plaintiffs,  and  had  never  given  him  authority  to  sign  their 
names  to  that  or  any  other  promise  in  writing;  that  Freeman  came 
to  them  on  the  occasion  in  question,  as  he  had  usually  done  on 
former  occasions,  soliciting  orders  for  the  plaintifb,  as  whose  agent 
they  regarded  and  treated  with  him.  On  the  other  point,  they 
showed  that  they  dealt  with  the  plaintiffs  for  cash,  and  according 
to  their  usual  course  of  dealing,  goods  ordered  were  never  consid- 
ered as  belonging  to  them  until  delivered  at  their  place  of  buainess' 
awd  paid  for. 
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The  plaintifliB'  eyidenoe  tended  rather  mferentiatly  than  directly 
to  rebnt  both  these  poeitionB,  so  that  if  there  were  nothing  else  in 
the  case,  we  could  not  say  that  there  was  not  eridence  to  sustain 
the  yerdict,  and  that  the  judge  did  not  exercise  a  sound  discretion 
in  refusing  to  set  it  aside  and  to  grant  a  new  trial. 

Admitting  that  the  last  of  these  points  is  with  the  defendants, 
then  i^e  plaintiffs  insist  that  Freeman  was  a  broker;  that  he  ordi- 
narily acted  in  that  and  in  no  other  character;  and  that  the  de- 
fendants knew  this  and  must  have  dealt  with  him  in  that  capacity, 
and  have  given  him  authority  to  bind  them  by  signing  their  names 
to  a  promise  in  writing,  which  he  did  by  this  entiy  in  his  book; 
that  while  it  is  true  their  names  were  not  subscribed  by  Freeman 
to  the  entry,  still  if  it  appeared  anywhere  in  the  same,  that  was 
sufficient  to  bind  them.  Much  extraneous  evidence  was  offered  and 
received,  over  the  objection  of  defendants,  to  explain  and  render 
intelligent  both  this  cabalistic  entry  and  tdlegram.  To  the  intro- 
duction of  this  the  defendants  objected,  and  their  objection  being 
overruled,  they  filed  exceptions  to  the  decision,  and  have  brought 
it  here  for  review. 

We  are  of  opinion  that  this  memorandum,  taken  either  by  itself 
or  in  connection  with  the  telegram,  does  not  satisfy  the  require- 
ments of  the  statute;  without  such  evidence  it  would  be  impossible 
to  connect  these  papers  as  forming  parts  of  fche  memorandum  of 
the  a^i;reement  relied  on.  The  statute  does  not  require  that  all  the 
terms  of  the  contract  should  be  agreed  to  or  written  down  at  one 
and  the  same  time,  nor  on  one  piece  of  paper;  but  where  the  mem- 
orandum of  the  bargain  is  found  on  separate  pieces  of  paper,  and 
where  these  papers  contain  the  whole  bargain,  they  form  together 
such  a  memorandum  as  will  satisfy  the  statute,  provided  the  con- 
tents of  the  signed  paper  make  such  reference  to  the  other  written 
paper  or  papers  as  to  enable  the  court  to  construe  the  whole  of  them 
together  M  coniaining  all  the  terms  of  the  bargain.  If  however  it 
be  neoeeaapy  to  adduce  parol  evidence,  in  order  to  connect  a  signed 
paper  with  others  unsigned,  by  reason  of  the  absence  of  any  inter- 
nal evidence  in  the  signed  paper  to  show  a  reference  to,  or  connec- 
tion  with  the  unsigned  papers,  then  the  several  papers  taken 
together  do  not  constitute  a  memorandum  in  writing  of  the  bar- 
gain, so  as  to  satisfy  the  statute.  1  Benjamin  on  Sales,  g  220  and 
note  24.  SmM  v.  Jotkes,  66  Oa.  388;  s.  c,  42  Am.  Sep.  72,  is 
upon  this  question  directly  m  i>oint.  But  supposing  the  entry  and 
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telegram  to  be  united  by  the  internal  eyidenoe  f  amiahed  by  them- 
selves^  then  they  would  not  satisfy  the  statute,  because  they  faii  to 
show  what  property  was  contracted  for,  what  price  was  agreed 
upon,  and  the  parties  to  whom  it  was  sold.  ''Sold  account  of  C. 
H,  North  &  Co.,  Mendel,  5  bellies  8/'  as  expressed  in  the  entry,  or 
as  expressed  in  the  telegram,  ''  Mendel,  fiye  bellies,  eight;  Ehrlich 
offers  seven-eighths,  ten  bellies  lighter  than  last,"  contain  matter 
not  only  ambiguous,  but  unintelligible  to  any  one  but  Freeman  and 
the  plaintifb,  without  explanation,  or  rather  translation,  by  a  resort 
to  parol  eyidence,  and  this  was  the  very  thing  the  statute  was 
enacted  to  prevent,  in  order  to  take  away  all  temptation  to  commit 
either  fraud  or  perjury.  1  Benj.,  §  210,  and  citations  in  note  (l) 
and  7  there;  1  Beuj.,  §§  233, 236, 247, 249-252,  inclusive.  By  reason 
of  these  deficiencies,  this  alleged  contract  was  imperfect,  and  could 
only  be  made  perfect  by  a  resort  to  parol  testimony,  ^hich  was  in- 
competent for  such  a  purpose.  Smith  v*  Jtmes,  tU  supra.  *'  Men- 
del," by  itself  and  unaided  by  other  evidence,  could  not  be  taken 
as  the  firm  name  of  the  defendants,  while  ''  5  bellies,  8"  is,  to  the 
last  degree,  enigmatical,  if  not  wholly  unintelligible.  Waiving  any 
question  as  to  the  commodity  sold,  both  the  quantity  and  the  price 
are  wholly  indefinite;  in  these  respects  there  is  no  ambiguity  either 
latent  or  patent,  which  in  either  case  could  be  explained  by  a  resort 
to  parol  evidence,  but  the  uncertainty  is  great  and  manifest,  and  it 
has  not  been  shown  that  the  terms  employed  here  are  in  accordance 
with  any  mercantile  usage  or  custom  in  reference  to  which  the 
contract  was  made.  The  contract  is  therefore  faulty  in  ^biling  to 
set  out  the  purchaser,  the  quantity  and  price  of  the  article  sold; 
these  are  all  essential  ingredients,  and  should  have  appeared,  as  we 
have  seen,  in  the  memorandum  of  the  bargain. 

It  was  remarked  shortly  after  the  passage  of  the  act  of  29  Ch. 
li,  for  the  prevention  of  frauds  and  perjuries,  from  which  our 
law  is  taken,  with  the  modifications  since  made  theieiii  by  the 
interpretation  of  the  courts  and  judges,  by  a  venerable  and  distin- 
guished judge,  that  every  line  of  that  celebrated  statute  waa  worth 
a  subsidy  to  the  people  of  England,  and  many  learned  and  able  ad- 
ministrators of  the  law  have  expressed  regret  that  the  force  and 
efficiency  of  this  act  have  been  impaired  by  the  least  departure 
from  its  plain  provisions,  and  by  construing  it  so  as  to  introduce 
exceptions  not  authorized  by  its  letter.  Some  of  these  excoptions 
arc  embodied  in  our  Code,  and  so  far  as  they  are  there  reoognued 
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we  have  no  power  to  reject  them;  bat  we  will  not  add  others  by 

oonstmction  to  ayoid  what  may  appear  to  be  either  harsh  or  incon- 

Tenient    We  repeat  with  all  the  emphasis  that  the  nnanimoos 

judgment  of  this  benoh  can  give  it^  what  was  said  by  the  present 

chief  justice  in  pronouncing  tlie  judgment  of  £he  court  in  Smiih  t. 

Jones,  supra,  that  ''  the  rule  should  not  be  relaxed  now,  when  the 

flood-gates  are  open  wide  as  to  the  competency  of  witnesses,  and 

the  only  break- water  left  is  to  put  this  class  of  contracts  and  others 

of  similar  character  in  writing."    The  case  in  hand  falls  under  no 

exception  recognized  by  our  law,  and  the  testimony  objected  to  on 

the  trial  by  the  defendants  should  have  been  repelled.    Without  it 

there  was  nothing  to  rest  a  yerdict  on  in  favor  of  the  plaintifb. 

Whether  the  result  of  the  trial  was  attained  by  proper  methods,  it 

is  sufficient  that  the  rerdict  is  necessarily  correct,  and  the  oooii 

was  right  in  allowing  it  to  stand. 

Judgment  affimmL 
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Baiimenf    eelian  for  it^wrjf  to  iking  borrowed, 

Tkn  bogwwPBg  of  a  iMUniing  oannot  maintain  an  action  for  itsdasftmetioa  wWa 

In  the  ponniwirion  of  a  carrier  for  transportation. 

ACTION  for  loss  of  goods.     The  opinion  states  the  ease.    Tha 
defendant  had  judgment  below. 

Robert  B.  Trippe,  for  plaintiff  in  error. 

Julius  L.  Brown,  for  defendant 

Hall,  J.  The  plaintiff  brought  suit  in  a  justice's  court  against 
the  defendant  for  $100  ^'  damages  to  personal  property.''  The  cause 
of  action  attached  to  the  justice's  summons  was  for  injury  and 
damage  done  in  destroying  an  oil  painting  representing  Tidlulah 
F^Us,  and  for  injury  to  the  frame  of  said  picture,  said  package 
haying  been  received  for  transportation  as  freight  by  the  Western 
and  Atlantic  railroad  at  Kingston,  Ga.,  to  be  transported  to  At- 
lanta, Oa.,  $100.  The  justice  awarded  judgment  to  the  plaintiff  for 
the  amount  sued  for,  and  from  this  judgment  an  appeal  was  taken 
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to  the  Superior  Court  of  Fulton  county.  On  the  appeal  trial,  a 
freight  receipt  given  by  the  agent  at  Bome^  Ga.,  to  Daily  for  the 
picture  in  question^  to  be  shipped  from  that  point  to  Atlanta,  and 
confligned  to  R  G.  Lockhart,  was  put  in  eyidence  by  the  plaintiff. 
It  was  shown  that  the  package  containing  the  picture  was  in  good 
order  when  delivered  at  Kingston  to  the  defendant;  when  it  reached 
Atlanta^  the  painting  and  frame  were  both  demolished  to  such  an 
extent  as  to  be  utterly  worthless;  the  value  was  proved.  The  plain- 
tiff proved  that  the  picture  belonged  to  her  brother,  who  had  suf- 
fered her  to  keep  it'until  he  called  for  it,  and  if  he  never  did  so,  it 
was  to  be  her  property.  She  further  testified  that  she  was  respon- 
sible for  its  delivery  to  him.  At  the  close  of  the  testimony,  a  non- 
suit was  moved  and  granted  by  the  court,  and  to  this  judgment  the 
jdaintifl  excepted. 

The  picture  was  an  heirloom  in  the  plaintiff's  family,  and  was 
prized  by  her  on  that  account;  she  does  not  appear  to  have  derived 
any  revenue  by  exhibiting  it;  it  was  intrusted  to  her  for  safe-keep- 
ing and  for  her  personal  pleasure  and  for  the  gratification  it  afforded 
herself  and  friends;  she  had  no  property,  either  general  or  special, 
in  it,  and  in  her  own  name  could  maintain  no  action  for  its  loss  or 
destruction.  The  action  should  have  been  brought  in  the  name  of 
the  owner.  The  plaintiff  was  only  a  borrower  (29  Ga.  356),  and 
acquired  no  title  in  the  picture  loaned;  her  right  was  to  poesess  and 
use  it,  and  for  any  interference  with  that  right  she  might  maintain 
an  action.  Code,  §  2129.  In  all  cases  of  bailment,  where  the 
property  is  in  possession  of  the  bailee,  and  a  trespass  is  committed 
during  the  continuance  of  the  bailment,  this  gives  the  bailee  aright 
of  action  for  interference  with  his  special  property,  and  a  concurrent 
right  to  the  owner  or  bailor  for  the  interference  with  his  general 
property.    Code,  §§  3030,  2091,  2141. 

It  is  admitted  that  a  carrier  cannot  dispute  the  title  of  the  party 
delivering  goods  for  transportation  by  setting  up  title  in  himself, 
or  a  title  in  third  persons,  which  is  not  being  enforced  against  him. 
Code,  §  2476,  and  citations.  But  that  is  not  this  case;  he  sets  up 
no  adverse  claim;  does  not  refuse  to  deliver  the  property  to  the 
consignee.  The  plaintiff  herself  shows  that  she  has  no  interest  in, 
or  title  to  the  property  which  has  been  damaged,  and  for  which  she 
asks  to  recover  compensation. '  The  nonsuit  was  properly  awarded 
because  it  appeared  from  her  own  evidence  tha^  she  had  no  right  to 
maintain  the  suit.  Judgment  affirmetL 
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» 

A  piiMMl  liKftQg  vumej  of  his  own  in  a  satobel  went  into  the  iMUikiiig-bbitw 
of  nnotlior,  and  temponrilj  deposited  it  npon  the  oonnter,  and  while  stand- 
ing within  about  two  feet  of  it,  another  pefson  ealled  his  attention  awaj» 
and  a  third  mbatiacted  monej  from  the  nteheL    MbH  laroenj  from  the 


CONVIOTIOir  of  laroenj  from  the  hoiiae.    The  opinion  stetei 
theoMe. 

M.  P.  OarroUy  Twiggs  <f  Verd$ry,  forplaintift  in  error. 
JBoffkin  Wnght,  8olieitor>general,  by  ff.  O.  Fo$hr^  for  the  State* 

Hall,  J.  [Omitting  other  points.]  While  it  is  admitted  that 
the  defendants  were  shown  by  the  proofs  to  Jiare  oommitted  simple 
theft  or  larceny,  or  perhaps  larceny  from  the  person,  yet  it  is  con- 
tended, with  signal  ingenuity  and  marlced  ability,  that  they  could 
not  be  oonyicted  under  the  law  and  evidence  of  larceny  from  the 
house,  the  offense  for  which  they  were  indicted.  The  satchel  from 
which  the  money  was  stolen  was  temporarily  deposited  upon  the  coun- 
ter of  a  banking-house,  in  the  city  of  Augusta^  about  two  feet  from 
where  its  custodian  was  standing.  The  money  did  not  belong  to  that 
bank,  but  to  another  in  the  same  city;  the  person  having  charge  of  it 
had  visited  the  house  in  which  it  was  stolen  for  the  purpose  of  having 
a  check  cashed;  while  standing  at  the  counter  on  which  this  satchel 
was  placed,  his  attention  was  diverted  from  it  by  one  of  the  defend- 
ants, when  the  other  abstracted  from  the  bag  42,500,  when  both 
immediately  left  the  house  with  their  booty.  It  is  insisted  that 
these  facts  do  not  make  out  the  crime  of  larceny  from  the  house, 
because  the  satchel  was  not  under  the  protection  of  the  building; 
that  it  was  neither  the  property  of  the  owners  and  occupiers  of 
the  same  nor  was  it  deposited  there  for  safe-keeping,  but  there 
casually,  and  as  it  were,  in  iranttilUf  and  that  the  theft  was  com- 
mitted in  the  immediate  presence  of  the  party  having  rightful 
chazge  of  the  money.    These  cironmstanoes^  it  k  urged,  diatiii- 
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guish  this  from  the  offenae  charged,  and  quite  a  namber  of 
hayo  been  produced  and  relied  on  to  show,  that  under  the  Eng^h 
Btatutes  and  the  statutes  of  some  of  our  sister  States,  it  ooald  not 
be  larceny  from  the  bouse. 

We  need  not  stop  to  inquire  whether  the  cases  relied  on  justify 
the  conclusion  sought  to  be  drawn  from  them,  as  we  are  satisfied 
that  under  our  own  Oode,  the  indictment  and  conviction  were 
proper.     If  a  party  break  or  enter  any  house  with  the  intent  to 
steal,  or  after  breaking  or  entering  the  same,  does  steal  therefrom 
any  money,  goods,  etc.  (Oode,  §  4413),  or  if  by  day  or  night  any 
person  shall  in  any  building  privately  steal  any  money,  etc.  (Oode, 
§  4414),  or  if  such  person  shall  enter  a  house  with  intent  to  steal, 
but  is  detected  and  prevented  from  effecting  his  intention  (Code, 
§  4415),  or  if  he  shall  break  a  house  with  like  intent,  but  is  pre- 
vented, etc.  (Oode,  §  4416),  or  if  he  shall  both  break  and  enter,  or 
break  or  enter,  with  like  intent,  but  is  detected  and  prevented 
(Oode,  §  4417),  in  each  of  these  cases  he  is  guilty  of  the  offense  of 
larceny  from  the  house,  as  was  expressly  held  by  this  court  in  Jm^ 
kin^  case,  50  Ga.  260.   The  offense,  as  in  this  instance,  is  consum- 
mated, if  the  money,  goods,  etc.,  be  privately  stolen  in  any  of  the 
houses  or  buildings  enumerated  in  section  4414  of  the  Oode.  MiddU^ 
ion^s  case,  53  Qa.  249.  The  Oode  does  not  make  either  the  ownership 
of  the  property  stolen  or  its  custody  by  the  occupant  or  propxietcr 
of  the  building,  or  the  presence  or  absence  of  the  owner  at  the 
time  of  the  theft,  an  essential  ingredient  in  this  offense,  and  were 
we  to  engraft  upon  it  any  such  conditions,  we  should  be  legislating 
rather  than  construing  or  interpreting  what  the  legislature  has 
done.    The  sUus  of  the  property  in  a  house  or  building  of  the 
character  specified  in  the  Oode,  when  connected  with  other  facts, 
constituting  larceny  as  defined  by  the  several  statutes,  is  the  addi* 
tional  fact  essential  to  constitute  the  crime  of  larceny  from  the 
house.     This  is  not  an  offense  against  the  habitation,  but  is  an 
offense  against  the  property,  as  contradistinguished  from  the  buQd- 
ing.     This  distinction  is  recognized  by  the  Penal  Oode.     Grimes 
against  the  '*  habitation "  consist  of  arson  and  burglary;  those 
against  the  property  consist  of  robbery  and  the  various  species  of 
larceny,  etc  They  are  arranged  under  the  same  part  and  title,  bnt 
under  different  divisions  of  the  Oode;  the  former  is  treated  of  un* 
der  Division  V,  and  the  latter  under  Division  VI  of  Part  IV  snd 
Title  I  of  the  Oode. 
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Simmoofl  ▼.  State. 

In  WiUiamif  casoi  46  Gku  217,  this  distinction  is  made  clear, 
where  it  is  said  by  Wabnrb,  J.,  '^  Burglary  is  an  offense  against 
the  habitations  of  persons.  Larceny  from  the  house  is  an  offense 
relative  to  property;"  and  this  distinction  exists  ''for  the  simple 
reason  that  the  law  so  declares."  That  the  owner  or  custodian  of 
the  property  being  present  in  the  house  when  it  is  stolen  is  an  im- 
material circumstance  in  the  commission  of  the  offense,  is  evident 
from  the  fact  that  the  crime  is  complete  if  the  defendant  is  detec- 
ted and  prevented  from  carrying  his  intention  into  effect.  WiU 
Jianuf  case,  46  Oa.  217,  218. 

In  a  case  of  burglary,  48  Gku  505,  arising  under  the  act  declaring 
that  the  offense  might  be  committed  ''in  a  house  which  was  the 
place  of  business  of  another,  where  valuable  goods,  wares  or  pro- 
duoe  or  other  articles  of  value  were  contained  or  stored,"  it  was 
held,  that  in  order  to  sustain  the  charge,  it  was  not  necessary  to 
prove  that  the  house  broken  into  and  entered  was  the  place  of  busi- 
ness used  for  the  purpose  of  containing  or  storing  the  goods  alleged 
to  have  been  stolen;  that  if  the  goods  were  in  fact  contained  or 
stored  in  such  a  house  at  the  time,  it  was  sufficient  to  support  the 
indictment,  and  this,  although  the  business  carried  on  in  the  house 
was  not  carried  on  with  or  in  the  articles  or  goods  stolen. 

A  more  flagrant  case  than  that  under  consideration,  or  one  more 
satisfactorily  established  by  the  proofs  to  the  exclusion  of  all  doubt 
as  to  the  guilt  of  the  parties  accused,  has  been  rarely  presented;  and 
that  a  jury  of  the  vicinage,  composed  of  "  upright  and  intelligent 
men,"  should  have  been  willing  by  their  verdict  to  ask  the  mercy 
of  the  court  in  inflicting  punishment  upon  an  organized  band  of 
thieves,  who  came  from  a  distant  State  for  the  purpose  of  preying 
upon  the  property  and  violating  the  right  of  their  fellow  citizens, 
18  no  slight  tribute  to  the  persuasive  powers,  the  skill  and  eloquenoe 
of  the  able  counsel  who  conducted  their  defense.  In  concluding 
this  opinion,  it  is  only  proper  to  acknowledge  the  obligations  we 
are  under  to  H.  Clay  Foster,  Esq.,  for  the  oopions  and  admirably 
amnged  farief  f nmiaiied  for  the  Stated 
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ACTION. 
am  Batlm  BNT,  MBw 

AGENCY. 

MlllBf  mUsowii.]  ThepUinttffooiiaigiiadAfteaoto.B. 
B.^  a  fkrm,  to  be  lold  for  cash  With  the  assent  of  E.,  B.  removed  it  to 
hie  hoaae  and  need  it  there  for  nine  or  ten  months,  when  he  sold  it,  as 
belonging  to  himself  or  his  wife,  to  the  defendant,  who  paid  him  a  fait 
price,  and  purchased  in  good  faith*  Hdd,  that  the  plalntlll  eovld  not  ra- 
the irfaaa    JMmt.  Chiekaring (Q^UA,  848),  770. 

ALLUVION. 
8$$  Watkk  and  WatkrjCoux8S»  77& 

ANIMALS. 
8m  Mortoags,  076 

•     APPEAL. 

8m  COlfSTITCJTlONAL  Law,  114. 

ASSIGNMENT  FOR  CREDITOBS. 

lor  drawing  assignment]  An  assignment  for  the'lieBeit  M 
creditors  is  rendered  void  by  the  reservation  of  a  reasonable  fee  Vor  draw* 
ing  the  instPBDMiit.     Wolftkeimer  v.  BMwa9  (64  Md.  980),  768. 

ATTACHMENT. 

Pkopeartytakem  from  person  of  prisoner.]  Where  a  sheriff,  on  committing 
the  defendant  to  jail,  took  his  watch  and  money,  in  no  way  connected  with 
the  crime  and  not  used  as  evidence,  his  possession  was  that  of  the  prisoner, 
and  they  were  not  subject  to  attachment  in  an  action  against  the  prisoner. 
(hmmereial  Bjoehamge  Bank  v.  McLeod  (65  Iowa,  665),  86. 

ATTORNEY  AND  CLIENT. 

Jkntboiity  to  dalegato  msL^HoymmBlL]  A  client  is  not  liable  for  costi  made  by 
an  attorney  employed  by  his  attorney.  Antrdbut  v.  Sherman  (65  Iowa, 
230),  7- 
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AUCTIOKEEa 

ffwiWMif  lliUttf .]    Where  an  auctioneer  aells  wttboiit  dteelotlBg  ti^ 

pal*a  name,  and  the  porehaaer  ia  afterward  dlTested  bj  a  aaperior  iHlew 

he  may  reoorer  the  pnrchaae-money  of  the  anetiooeer.     SMmuBdr  t.  FHtekg 

C64  Md.  217).  786. 

BAILMENT. 

AottoD  for  injury  totfafaf  %am»«Md.J    The  borrower  of  a  ymkuUa% 

maintain  an  action  for  ita  deatraetion  while  In  the  poanasion  of  a 

for  tranaportation.    LockkmH  ▼.  Wui&m  and  AUanUe  Btukmid  <9S  4a. 

402).  888. 

BANK& 

L  Oaahier  —  certf^ffag  oertllioatoof  depoatt  to  WmaaW  J  A  oertifleate  of  de- 
posit made  by  the  cashier  of  a  bank  to  himself  Is  void  on  ita  teoe  and  ocm- 
fera  no  rights  on  the  purchaser.    Lu  ▼.  Smith  (84  Mo.  804),  101. 

a.  Oheok"fordspoall»— oertifioation— gandahnentj  A  bank  reoelying  f rom 
a  customer  a  check  on  another  bank  indorsed  "  for  deposit,'*  and  procaring 
It  to  be  certified  by  the  drawee,  becomes  at  once  liable  to  the  deporttor,  aa 
for  money  had  and  received,  and  that  liability  may  be  reached  by  garnish- 
ment.    J^atianal  ChmmercUd  Bank  y.  Miller  (77  Ala.  168).  50. 

3.  Siaft — lemedy  of  payee.  ]    An  unaccepted  sight  draft  on  a  bank  does  not 

operate  as  an  asugnment  of  the  fund,  and  In  the  insolyency  of  the  drawer 
the  payee  must  share  pro  rata  with  other  eredltora.  Orammel  ▼.  Oarmer 
(55  Mich.  201),  363. 

4.  Savings  —  nnantboiised  payments.]    In  a  pass-book.  Issued  by  a  aavinga 

bank  to  a  depositor  was  a  printed  by-law,  as  follows:     "  All  p^nnenta 

made  by  the  bank  upon  the  presentation  of  the  pass-kxmk,  and  duly  en- 

tered  therein,  will  be  regarded  as  binding  upon  the  depositor;  money  may 

also  be  drawn  upon  the  written  order  of  the  depositor  or  his  attorney 

when  accompanied  by  the  pass-book.'*    HM,  that  this  did  not  authorise 

a  payment  to  a  stranger  whose  only  evidence  of  authority  to  receive  it  was 

the  possession  of  the  pass-book.    Smith  v.  BroM^  Satings  Bank  (101 

N.  Y.  58),653. 

BASTARDY. 

Uabillty  of  natnral  lather  for  anpport  after  mother's  maxrlageb]  The  natural 

father  of  an  illegitimate  child  cannot  be  held  for  its  support,  if  the  mother, 

during  the  pregnancy,  marries  another  man  who  fhas  fall  Jknofwiedge  of 

her  pregnaney.    Miller  v.  Andereon  (43  Ohio  St.  478X  828. 

See  EvTDBNCB,  588. 

BIGAMY. 
See  Crdi iNAL  Law,  48b 

BILLS  AND  NOTEa 

See  NbGOTIABLB  iHBTRUMKirTB. 

BOND. 
Oondltioaal  deiivmry  In  blank  —  alteration  by  prinoipaL]  One  who  exeeates 

as  surety  a  bond  in  blank,  and  intrusts  it  to  his  principal  to  be  filled  In 
and  delivered,  is  bound  by  the  instrument  as  delivered  to  the  obligee, 
altUongU   the  principal    before  delivery,    inserts  a    larger    penal    sum 


,  ^  tbaiA.  HMk  «giMd  upon  between  lilm  wtd  the  aoiety,  Iheiebligee  'lumrlBf 
no  notice,  from  tbe  face  of  the  bond  or  otherwtoe,  of  ftlie  nnn«ttMlned  ad 
of  the  principal.     WhUe  y,  Duggau  (14D  ICaaa.  18),  487.    . 

CANAL. 
See  BicQfBUT  Domain,  804. 

CARRIER. 

1.  meoUon  of  paaaonger  for  noa-paynoni  of  ham  —  offer  to  pny.]   A  railwaj 

passeDger  presenting  an  invalid  ticket  and  refosing  to  pay  bis  fare,  the 
oondnctor  proceeded  forclblj  to  eject  him  from  the  car  at  a  crossing  of 
another  railroad,  where  the  train  had  stopped  for  a  moment  in  compliance 
with  astatnte,  and  where  passengers  were  in  the  habit  of  getting  on  and 
off.  The  passenger  resisted,  and  twice  during  the  struggle  he  offered  to 
pay  the  fare,  but  it  was  refused,  and  he  was  put  off.  ffeid,  that  the  ejec- 
tion was  lawful.  Peaee  y.  Delaware,  Laekmoanna  and  Weeiem  BaUroad 
Company  (101  N.  T.  867),  809. 

2.  Liability  ponding  tranaCsr  of  freight  to  another  oanler.]    If  a  common 

carrier  of  freight  to  be  transferred  to  another  carrier  merely  stores  it  in  a 
warehouse  of  its  own,  whence  the  other  is  in  the  habit  of  taking  it  at  its 
conyenienee,  and  the  freight  while  so  stored  is  destroyed,  the  first  carrier 
is  liable  for  its  value.     Condon  v.  MarqueUe,  ete.,  R  Co,  (55  Mich.  218).  867. 

3.  Pasaengor  —  baggago  aoooptod  bofore  pnrohaso  of  tloket.]    A  railway 

company  whose  baggageman  accepts  baggage  from  an  intending  passenger 
before  his  purchase  of  a  ticket,  contrary  to  the  rule  of  the  company,  is 
liable  for  its  loss  without  regard  to  that  fact.  Lake  Shore  and  Mieh.  StK 
R  Co.  V.  in^ter  (104  Ind.  288),  819. 

4i  BaOroad— nogUgeiioo — penon  ildiag  fr—  withstook.].  The  owner  of 
horses  shipped  them  for  transportation  on  the  defendant  railroad.  By 
Offal  agreement  with  the  defendant's  station  agent  one  person  was  to  be 
allowed  to  ride  free  in  the  car  with  them  to  take  care  of  them,  and  the 
plaintiff's  intestate  so  rode  to  the  knowledge  of  the  conductor.  While  so 
riding  he  was  killed  by  the  gross  negligence  of  the  defendant,  bat  owing 
to  his  position  in  the  car.  It  was  the  custom  of  the  defendant  to  allow 
one  person  to  ride  free  in  the  car  with  stock  to  take  care  of  it,  and  to  exact 
a  written  contract  from  the  owner  waiving  certidn  liabilities  and  condi- 
tioned that  the  person  so  riding  should  assume  his  own  risk  of  personal 
injury,  and  to  require  such  person  to  indorse  the  contract.  In  this  case, 
after  the  accident  and  before  the  plaintiff's  death,  the  owner  and  the  agent 
executed  such  a  contract  and  rigned  the  name  of  the  plalntilTs  intestate 
on  the  back.  Beld,  that  the  company  was  liable  in  damages  Laiweon  ▼. 
Chieago,  St,  Paul,  MinneapoHe  and  Omaha  Railroad  Company  (64  Wis. 
447),  684. 

6.  Staga-ooaoh — negUgenoo  —  ovidenoe.]  In  case  of  Injury  to  a  passenger 
by  the  overturning  of  a  stage-coach,  held,  (1)  that  the  passenger  was  not 
necessarily  negligent  in  having  his  arm  outside  the  window;  (2)  that  the 
overturning  wmb  prima  fads  proof  of  the  owner's  negligence;  (3)  that  evi- 
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C  ABWBB  —  CatUinmA 

It  tt  «M11  before  iiil  Mu  Jln  laito  \>ii  iit 
#WM<«r  (8<Mii.  19)/5M. 
Bm  Daxjmm,  988:  Railroaiw.  ^41 

GBBTIFICATS  OP  DEPOSIT. 

See  Banks,  101. 

CHBCK. 
8m  Paymmmt,  fm,  800. 

CONDITION. 
iSM  Diuu>,  468. 

OONFUCT  OF  LAW. 
OOTrfnf  dMtli.]    An  administnUor  appointed  in  IGamui  «ennoi 
maintain  an  action  tiioie  for  death  of  his  intestate  in  Kaniiaa,  sueli  ackSon 
being  allowed  by  the  statate  of  Kansas  but  not  bjr  that  of  MiasourL 
Fowter  ▼.  JHuauri  Pae,  R.  Co,  (84  Mo.  fm),  10$. 

See  Jurisdiction,  38. 

CONSTITUTIONAL  LAW. 

1.  Ohaofe  ci  oovponto  ofaarter.  J    An  irrepealable  railioad  charter  gsve  the 

power  to  eondemn  lands,  and  provided  for  an  appeal  by  the  land-owner  te 
a  certain  court    JBeld,  that  a  general  statate  sabstituting  another  oonrt  te 
which  such  appeal  was  to  be  made  was  constitutional.     UniUd  CompanU$ 
V.  WMan  (47  N.  J.  Uw.  59),  114. 

2.  Oeneral  statute.]    A  statute  prohibiting  the  remoral  of  police  officers  in 

cities,  for  political  reasons,  or  for  other  certain  prescribed  causes,  and 
prescribing  a  mode  of  trial  for  all  officers,  is  general  and  valid.  FUtgerald 
V.  New  Bruniwiek  (47  N.  J.  Uw,  479),  182. 

3.  Proaeoatlon  by  inlbnnatton.]    A  statute  requiring  all  criminal  prosecutions 

to  be  commenced  bj  information  is  inconsistent  with  the  constitutional 
provinion  that  "  until  otherwise  provided  by  law  '*  they  shall  be  com- 
menced by  indictment.  In  re  Lowrie  (8  Colo.  499),  558. 
4  Statate  authorising  citlsen  to  hnve  nnisanoe  pnflKlblted.]  A  statute, 
authorising  any  citizen  of  a  county  where  a  place  for  the  unlawful  sale  of 
intoxicating  liquor  is  kept,  to  maintain  an  action  to  prohibit  and  abate  It 
as  a  nuisance,  is  constitutional.     LUUeUm  v.  FritM  (65  Iowa,  488)«  19. 

See  Elections,  882. 

CONTEMPT. 
Juror  going  to  see  locality  in  question,]  During  a  trial  for  assault  with  in* 
tent  to  kill,  one  of  the  jurors,  without  permission,  went  alone  to  the  pRem- 
ises  where  the  assault  was  committed,  for  the  purpose  of  aoqwainting 
himself  with  them.  ITdM  not  a  contempt.  PeapiU  v.  (hurt  of  Oyer  ami 
Terminer  (101  N.  Y.  245),  691. 

CONTRACT. 

1.  OonaltaBatiDn— 'Wtdidlty.]    A  contract  to  furnish  plaintiff  the  trade  of 

miners  and  workmen  in  consideration  that  defendant  shall  receive  eight 

per  cent  on  all  such  sales  is  valid,  not  in  restraint  of  trade,  nor  immoral 

nor  contrary  to  law.     Qeorge  v.  Bkui  Tennemee  Coal  Co.  (15  Lea,  455),  425. 


INDEX. 
CONTRACT  —  Gmfjntf€d 

h;f  MMoessive  deUv«rieB  and  iMymente,  a  detenlt  Im  raapeol  tot  one  or  mora 
will  not  diacbaige  the  other  fMurty  unlees  it  is  evident  that  the  defaulting 
party  intends  no  longer  to  fulfill.  EUtddmm  t.  RMy,  (47  N.  J.  Law, 
280),  159. 

S.  To  abandon  pforeading  to  open  Yd^^kwwf — pabUo  policy.]    An  agree- 
ment to  abandon  a  proceeding  which  one  has  oommeneed  to  establish  a 
highway,  in  consideration  of  money  to  be  paid,  is  void.  Jbco&t  ▼.  TMoBim 
65  Iowa,  845),  9. 

4i  To  break  a  will — pabUo  poUoj.]  An  agreement  between  the  father  and 
grandfather  of  an  infant  legatee,  on  one  ride,  and  an  heir-at-law,  not  a 
legatee,  on  the  other,  that  the  lattor  shoald  resist  and  the  former  should 
not  insist  on  probate,  and  if  the  will  should  be  set  aside  the  heir  should 
pay  the  infant  the  amount  of  his  legacy,  the  object  being  to  defeat  a  resid- 
uary legatee,  is  Yold.     Qrajf  ▼.  MeReynMt  (65  Iowa,  461),  16. 

0.  To  raduoo  rent — consideration.]    An  executed  oral  agreement  by  a  lessee 

with  his  lessor  to  take  a  partner  in  his  business  for  three  years,  and 
borrow  money  and  put  into  the  business,  provided  the  lessor  would  reduce 
the  rant  already  reserved,  forms  a  good  consideration  for  the  lessor'a 
promise  to  reduce  the  rant.    HaHingi  v.  Lav^ay  (140  Mass.  261),  462. 

Ci  To  <*  aatiafaotlon.*']  The  plaintiff  contracted  to  alter  boilers  for  the  defend- 
ant, the  price  to  be  paid  as  soon  as  the  defendant  was  ''satisfied  that  the 
boilers  as  changed  ara  a  success.*'  The  worlc  was  done  and  the  defendant 
used  the  boilen  without  complaint.  Hdd,  that  an  unfounded  allegation 
of  dissatisfactton  was  no  defense  to  an  action  for  the  pipe.  Duplex  8(tfHit 
BciUr  Company  v.  Garden  (101  N.  Y.  887),  709. 

1,  To  take  Into  employment  in  consideration  of  release  of  damages —  de- 

fense of  incompetency.]  In  settlement  of  a  suit  for  personal  injuries, 
the  defendant  railhiad  company  agreed  to  employ  the  plaintiff  as  a  bag- 
gagemaster  and  express  messenger.  lu  an  action  for  breach  of  that  con- 
tract, the  defendant  set  up  that  the  plaintiff  was  Incompetent.  Held,  (1) 
'  Expert  opinions  on  that  question  are  inadmissible.  (2)  The  defendant  was 
bound  to  afford  him  a  reasonable  opportunity  to  acquire  the  requisite 
knowledge  and  skill.  Moore  v.  Chicago,  Quiney  d  BurUngton  BaUtoay 
Company  (65  Iowa,  505),  26. 

S.  Snbsoriptton  —  revocation  by  death.]  A  written  offer  to  subscribe  to  the 
capital  stock  of  a  railroad  company,  provided  it  shall  build  along  a  certain 
route,  is  revoked  by  the  death  of  the  party  offering  before  delivery  to  and 
aeeeptance  by  the  company.     Wallace  v.  Towneend  (43  Ohio  St.  587),  829. 

Bee  Railkoads,  97;  Salb,  619. 

CONTRACTOR. 
Bee  UABFEaBi  and  Sbbyamt,  148,  708b 

OOKTRIBUTORY  NEQLIQENCE. 
/fee  KBaunmcK. 


^  INDEX. 

OOBPORATION. 

X.  Jkoo&pltmmm oiehuim^    trngnliAtm]    Adimrterwrnsgrmtedtoa^ 

by  Ihe  lagislaiara  of  North  OaioliiUL  Tlie  oorpontion  named  Iield  thoir 
first  meeting  in  Baltimore,  Maryland,  and  accepted  the  charter.  Hdd,  an 
inyalid  acceptance,  and  that  the  corporation  had  no  l^gal  exiatenee. 
SmUh  V.  saver  Valley  Mining  Campany  (64  Md.  85),  760. 

2.  OharitaUle — conditions  of  admiaalon  —  remedy  for  frmud  upon.]    The 

plaintiff  was  a  charitable  incorporated  asylum  for  aged  persons,  one  of  the 
conditions  of  admission  to  which  was  that  in  addition  to  a  certain  en- 
trance fee,  the  applicant  slioald  transfer  all  his  property  to  the  asylum. 
Z.,  knowing  the  conditions,  paid  his  entrance  fee  and  declared  in  writing 
that  he  had  no  other  property,  and  was  recelTod  without  executing  any 
transfer.  He  remained  until  his  death,  when  it  was  diaooTered  that  at  the 
time  of  his  entrance  he  had  $1  200.  Heid,  that  the  plaintiif  could  recover 
it  from  his  administrator.  General  Oerman  Aged  Peoples  Home  of  Balti- 
more GUy  y.  Hammerbaeker  (64  Md.  605).  788. 

3.  Tort— nltra  vires.]    New   York,  Lake  Brit  andWetiem  Bmbmy  Oompamy 

V.  HaHng  (47  N.  J.  Law.  187),  128. 
Ftand  by  dlraoton.]    8u  Fraud.  84. 

See  OFncmt.  881. 

CRIMINAL  LAW. 

1.  Bigamy    tridanoa  of  fivat  narxiago-- proof  of  oontfaMmoo.]    On  a  proae 
cution  for  bigamy  the  first  marriage  may  be  established  by  the  defendant's 
admissions.     Positive  evidence  that  the  former  husband  or  wife  was  alive 
at  the  time  of  the  second  marriage  is  not  essential.    The  fact  may  be  made 
out  by  presumption  and  circumstances.     Parker  v.  State  (77  Ala.  47).  48. 

2  Burglary  —  entry.  ]  Pushing  up  a  trap-door  in  a  fioor  a  foot  is  sufficient  to 
constitute  a  burglarious  entry.  Harrieon  v.  Stale  (20  Tex.  Ct.  App.  887),  529. 

3.  Ohance  verdicL]    On  a  trial  for  murder,  the  jurors  agreed  that  the  term 

of  imprisonment  to  be  inflicted  should  be  ascertained  by  dividing  the 
aggregate  number  of  years  voted  for  by  twelve  The  result  was  fifteen 
years  and  nine  months.  Then  it  was  agreed  to  add  three  months  as  it  was 
not  customary  to  return  verdicts  for  fractions  of  years;  and  the  verdict 
was  returned  for  sixteen  years.  Held,  a  chance  verdict,  and  set  aside. 
WiUiame  v.  SUUe  (15  Lea,  120),  404. 

4.  Shridenoe  —  of  good  character.  ]    Ii  is  error  to  charge  the  juiy  m  a  criminal 

case  that  evidence  of  the  defendant's  good  character  can  only  be  consid- 
ered where  the  other  evidence  is  doubtful,  and  that  it  is  not  of  the  slight- 
est consequence  when  that  evidence  is  strong,  and  the  guilt  of  the  defend- 
ant is  impressed  on  the  minds  of  the  jury.  Commonwealth  v.  Leonard  (140 
Mass.  473).  485. 

6.  of  physical  examination  of  defendant.]  On  a  question  of  foot- 
prints and  an  alleged  peculiar  structure  of  the  defendant's  feet,  evidence 
on  the  part  of  the  defendant,  by  witnesses  who  had  recently  or  immedi- 
ately before  exanrined  his  feet,  is  competent.  *  Lipeev:  State  {l!i  Lea,  195), 
402. 

6.  Falaaprstonses.]  The  defendant  had  for  a  year  bought  goods  of  the 
prosecutor  ou  credit,  upon  the  faith  of  his  ownership  of  a  grocery  and 
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\mkiarj.  He  oecretlj  tnnsfened  the  eBtmbllshmefQt  to  his  wife  and  lAe^ 
^  daughter  in  iiayiiieni  of  a  debt  he  owed  Uiem.  Immediately  tiwnafter 
hia  wife  and  father-in-law  purchased  goods  of  tlui  prosecutor  and  others, 
having  them  chaxged  to  the  defendant,  the  defendant  not  being  present. 
The  prosecutor  did  not  know  of  the  transfer,  and  gave  the  credit  on  the 
faith  of  continued  ownership.  ffM,  tliat  the  defendant  was  not  guilty  of 
swindling.     Blum  ▼.  State  (90  Tex.  Ct.  App.  578),  580. 

9^.  Poi'gwy  —  capacity  to  deoetrsL]  An  order  written  dimly  in  pencil,  asking 
the  person  addressed  to  send  by  the  bearer,  the  defendant,  **  (450oents," 
and  signed  lyy  a  name  which  appears  to  be  G.  W.  McGowe,  has  the  oar. 
pacity  to  deceive,  and  is  sufficient  to  support  an  indictment  for  forgery, 
with  the  additional  averments  that  the  amount  called  for  was  intended  for 
(4.50,  and  that  the  name  signed  to  it  meant  G.  W  McGowen.  Baynnger 
•  ..T.  State  (77  AU.  68),  46. 

•;r  ^oraMT  Jeopardy — postponement  aftsr  impanelHng  of  Jury  and  plea.] 
A  jury  was  impanelled  and  sworn,  the  indictment  was  read,  and  the 
prisoner  pleaded  not  guilty.  Then  the  State's  attorney  moved  to  postpone 
till  a  later  day  of  the  same  term,  on  the  ground  that  his  witnesses  were 
not  in  court.  The  prisoner  objected,  but  the  motion  was  granted  and  the 
Jury  discharged.  MM,  that  the  priaoner  was  in  Jeopardy,  and  could  not ' 
again  be  put  on  trial  even  at  the  aHae  term.  Pitano  v.  State  (20  Tex. 
Ct.  App.  180),  511. 

9.  Bomloide — insanity.]    There  is  ho  grade  of  insanity  sufficient  to  acquit 

of  murder  but  not  of  manslaughter.     United  Statee  v.  Lee  (4  Maekey, 
480),  808. 

10.  — r— revidanoe — lettanof  pciaoner^wife.]  On  a  trial  of  a  man  for  murder 
of  his  wife,  the  prosecution  having  given  proof  of  the  conduct  and  expres- 
sions of  the  wife  to  show  that  their  relations  were  unpleasant,  the  prisoner 
may  rebut  it  by  letters  of  the  wife  to  a  third  person,  written  from  three  to 
five  months  before  her  death.     State  v.  Leabo  (84  Mo.  168y,  01 

11.  Juror.]    One  who  is  exempt  from  Jury  duty  may  vraive  his  privilege  and 
.    legaUy  sit  as  a  Juror.     United  Statee  r,  Lee  (4  liUckej,  4SO),2f^ 

Ifl.  tooeat  -^  atepAther  and  atep-dat^ter.]  Incest  between  step-father  and 
step-dau^ter  cannot  be  committed  after  the  death  of  the  step-daughter's 
mother.     Johnetm  v.  State  (20  Tex.  Ct.  App.  600),  585. 

13.  I«roany  from  the  house.]  A  person  having  money  of  his  own  in  a 
satchel  went  into  the  banking-house  of  another,  and  temporarily  deposited 
it  upon  the  counter,  and  while  standing  within  about  two  feet  of  it,  an- 
other person  called  his  attention  away,  and  a  third  abstracted  money  tiom 
the  satchel.  Hdd,  larceny  iftnu  the  house,  ^tnnume  v.  State  (78  Ga. 
600),  885. 

14.  Obatmoting  railway.]  Where  defendant  placed  obstructions  on  a  rait, 
way,  for  the  purpose  of  getting  a  reward  from  the  company  for  notifying 

.    them  of  the  obstruction,  and  signaled  and  stopped  the  train  befoi^e  it 
struck  the  obstruction,  KM,  that  he  was  guilty  of  willfully  and  miLlici- 
.ously  putting  an  obstruelion  on.  the  teaeki     Orawfard  v.  iStoto  <15  Ijea,- 
848)!  428 
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«le  prohibited  keeping  open  tippling  iKNues  on  Snadny.  finbeoquently  a 
dtj  ohAiter  gave  the  city  *'  exclusive  power  to  lioenae,  tax.  reetndn,  pio. 
hibit  and  sappreaa  tippling  houaes  *'  in  the  city.  The  city  enacted  an  onfi- 
nance  prohibiting  the  keeping  open  of  any  place  for  the  sale  of  intoxicating 
liquors  "between  midnight  and  5  o'clock,  a.  v  ,  of  the  day  following.** 
The  defendant  was  conTicted  nnder  the  staitute  of  keeping  open  a  tippling 
honse  on  Sunday  in  that  diy.  HM,  enor.  Btg/kmUh  ▼.  Peopie  (8  Goia 
175),  05a 

Bight  of  pi0vJao  to  piupeily  on  penoo.]    8d9  ATTAcmaNT,  38. 


DAMAGES. 

X.  Ottiler — wrottgfol  •xpnliion.]  Where  a  eondnelor  of  a  nllwij iwniw^, 
acting  under  his  instructions*  refuses  to  accept  a  ticket  iasaed  by  anothsrv 
company  as  agent  of  the  former,  and  demands  full  fare,  the  pnnnimflcif,  if 
he  refuses  to  leavCp  cannot  recoTer  for  the  necessary  force  used  by  tha 
conductor  in  putting  him  oil.  Penn$yioania  BaUroad  Company  ▼.  Gomndi 
(112  ni.  205),  288. 

2.  Moaanre — ooal  mined  bj  miitnW.J.  la  a  suit  to  cliarge  defendant  with 
the  value  of  coal  mined  by  hint  on  the  piaintiif  s  land,  where  the  trespaaa 
is  unintentional,  the  measure  of  damages  is  the  value  of  the  coal  in  the- 
bed,  with  the  incidental  injury  to  the  land.  Coal  Oresk  Mining  aindMantf. 
Co.  V.  Mote*  (15  Lea,  800),  415. 

8.  Prospective —  evidence.]  The  defendant  agreed  that  if  plaintMB  should 
succeed  in  selling  fifty  of  the  defendant's  sewing  machines  to  one  linn  or 
party  in  Mexico,  during  a  trip  of  his  agent  about  to  be  made,  for  every 
fifty  machines  so  sold  he  should  have  the  sole  agency  for  the  sale  of  said 
machines  in  that  locality,  and  agreed  to  furnish  the  machines.  PlaintiiEB- 
agent  made  two  sales  of  fifty  machines  to  persons  in  different  localities  in 
Mexico  under  an  agreement  that  the  purchaser  should  be  the  sole  agent 
for  that  locality.  One  of  the  orders  defendant  filled,  the  other  it  refused, 
and  it  refused  to  fill  further  orders  from  plaintiffs  or  their  agents,  and  re- 
pudiated the  contract.  HM,  that  plaintiffs  were  not  restricted  to  the 
damages  sustained  by  reason  of  the  refusal  of  the  defendant  to  fill  the 
orders  actually  given,  but  were  entitled  to  recover  such  damages  as  they 
could  show  tbey  had  sustained  by  a  total  breach  of  the  contract.  Plain- 
tiffs offered  to  prove  that  subsequent  to  the  repudiation  of  the  agreement,, 
defendant  established  agencies  in  Mexico,  and  to  show  the  number  of  ma- 
chines  sold  through  them.  This  was  excluded..  ffM,  erroT.  But  held, 
that  the  opinions  of  witnesses  as- to  the  value  of  the  agreement,  the  profits 
which  it  or  any  agency  established  in  pursuance  of  it  could  produce,  tha^ 
damages  realized,  and  as  to  the  number  of  machines  they  could  have  sold, 
were  properly  excluded.  Wakeman  v.  Wheder  dt  Wiisot^  Mant{f»  Co.  (101 
N.  Y.  205),  676. 

4. nniaaiioa.]  UUner  New  York  Ceni.  and  HfttdmnBi/oerRadroadCo^^KL 

8ee  Schools. 
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DEED. 

I — grmt  of  sprifq^  —  ovniuuigliig  thad*  tr—.]    Lueas  v. 
Bi§kop  (16  Lea,  165),  410. 

2.  Ckmdition  to  keep  peuageway  open  —  bay  windows.]  A  bond  for  a  deed 

of  land  given  by  tbe  Common  wealth  described  the  land  as  bounded  by  "  a 
passageway  sixteen  feet  wide/*  and  referred  to  a  plan  showing  a  system  of 
streets  covering  an  extensive  territory,  witb  passageways  for  tbe  accom- 
modation of  the  houses  on  two  streets,  and  for  access  to  their  rear  en- 
trances. The  Iwnd  further  provided,  that  buildings  to  be  erected  on  the 
premises  should  not  be  used  for  stables  or  mechanical  or  manufacturing 
purposes,  and  that  "  a  passageway  sixteen  feet  wide  is  to  be  laid  out  in 
the  rear  of  said  premises,  the  same  to  be  filled  iu  by  the  Commonwealth, 
and  to  be  kept  open  and  maintained  by  the  abutters  in  common.**  The 
obligee  built  a  house  up  to  the  line  of  the  passageway,  and  built  bay  win- 
dows from  a  point  eight  feet  above  the  sidewallc,  and  extending  from  three 
to  four  feet  into  the  passageway,  to  the  top  of  his  house,  six  stories  high. 
Held,  upon  an  information  iu  equity  by  the  attoruey-general,  that  the  pas- 
sageway was  to  be  Icept  open  to  the  sky  throughout  the  entire  width  aud 
length,  and  that  the  abutters  on  the  passageway  between  two  cross  streets 
could  not,  by  agreement  among  themselves,  discontinue  so  much  of  the 
passageway.     Attorney  GenercU  v.  WUliams  (140  Mass.  S29),  468. 

3.  In  blank  —  agency  to  fill  and  deliver.]    A  mortgagee  of  land  executed  an 

assignment  of  the  mortgage,  in  blank  as  to  the  assignee,  and  orally  au- 
thorized his  son  to  find  a  purchaser,  write  in  his  name  as  grantee,  and  de- 
liver the  assigument.  The  son  did  so,  the  assignee  not  knowing  that  the  son 
was  acting  as  agent  in  any  respect  except  to  deliver  the  assignment.  Held 
that  the  assignment  was  valid.     PIUlpB  v.  Sidlivan  (140  Mass.  86),  442. 

4.  Quit-claim  —  recording  act.]  A  recorded  quit-claim  deed  takes  precedence 

of  a  prior  unrecorded  warranty  deed.     Outler  v.  James  (64  Wis.  173), '608. 

DELIVERY. 
See  Bond,  487,  Surbtt,  867. 

DIVORCE. 
See  Marriage,  809. 

DOWER. 
See  Marriage;  Will,  507. 

DURESS. 

S/ftmM  pcocen — no  oanae  of  action.]  One  who  is  imprisoned  nnder  lawful 
process  on  an  unfounded  cause  of  action  cannot  avoid  a  contract  made  to 
procure  his  release  on  the  ground  of  duress.  Clark  v.  TurnbuU  (47  N.  J. 
Law.  265).  157 

EASEMENT. 
See  Pahtv-wall,  1 
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EJECTMENT. 

By  OOTtol  qiM  trust — tltl«  of  tnista*.]  In  aa  aeCloB  of  ejectment,  llie.plitt* 
tiffs  claimed  under  a  chain  of  title  terminating  in  a  tmst  deed,  which  |ii»- 
Tided  that  the  trustee  shoald  hold  the  property  for  the  sole  and  aepanta. 
nse  of  the  plaintiffs  for  and  during  their  natural  Utcs,  and  after  their 
deaths,  to  saeh  children  as  they  might  leave,  sliare  and  share  alike,  and  h& 
case  they  died  leaving  no  such  children  living,  then  over  to  certain  desig- 
nated persons.  When  the  deed  was  made,  the  plaintilb  were  minors,  hot 
before  the  suit  was  brought,  they  had  attained  their  majority.  The  tmatee 
liad  died,  and  no  successor  had  been  appointed.  The  plalntUEs  had  never 
been  in  possession.  Held,  that  the  plaintiff  was  entitled  to  recover- 
Glover  ▼.  Stamps  (78  Ga.  209),  870 

ELECTIONS. 
i.  Aolion  for  erasing  name  of  voter.]    One  whose  name  is  wrungfally  erased 
from  the  register  of  voters  may  maintain  an  action  against  the  selectmen 
of  the  town  therefor.     Larned  v.  Wheeler  (140  Mass.  880),  488. 

2,  Registration  —  constitatioaaltty.]  A  statute  relating  to  elections  required 
registration  as  a  pre -requisite  to  the  right  of  voting;  allowed  voters  only 
seven  days  within  the  year  in  which  to  register  and  correct  the  registra- 
tion; made  no  provision  for  registration  thereafter,  nor  for  any  excuse  for 
not  registering  in  time,  nor  any  means  whereby  al)sentees  could  be  subse- 
quently registered.  Held,  unreasonable  and  invalid.  DaggeU  y.  Hud9om 
(43  Ohio  St.  548),  88d 

EMINENT  DOMAIN. 

1.  Oaaal  —  abandonment.]    Where  land  is  condemned  for  the  right  of  way  of 

a  canal,  and  embankments  and  structures  are  erected  to  protect  a  riparian 
owner's  land,  and  are  maintained  until  the  statute  of  limitations  has  run, 
on  the  abandonment  of  the  canal  the  land  owner  is  entitled  to  have  the 
embankment  and  structures  remain.  BtcrlrT.  <8lMnonjon(104  Ind.  178),  804. 

2.  Condemning  temporary  use.]    A  railway  company,  anthorlaed  to  condemn 

lands  for  a  right  of  way,  cannot  condemn  a  temporary  use,  nor  a  use  con- 
tingent on  the  happening  of  a  future  event.  MSbierwia  Baikvmd  ObwjMmr 
Y.  DeCamp  (47  N.  J.  Law,  618),  197. 

ESTOPPEL. 
Set  Parrht  and  Child,  881. 

EVIDENCE. 
i.  Bastardy  —  raiemhlanoe  of  child  to  defendant]    In  bastardy  proceedings 
the  child  may  not  be  exhibited  to  the  jury  to  show  its  resemblance  to  the 
defendant,  nor  may  counsel  draw  attention  to,  and  comment  on  the  resem- 
blance.    ffanaUfoU  v.  SUUe  (64  Wis.  84).  588. 

2.  Oross-examlnatioii — impeaching  qnestloiia.]  On  trial  for  murder  a  wit- 
ness was  asked,  under  objection,  if  he  had  ever  been  confined  in  Jail. 
The  court  instructed  the  witness  that  he  was  not  bound  to  answer,  and  he 
refused  to  answer.  Held,  that  there  was  no  error  in  allowing  the  ques- 
tion to  be  put.    SmUh  v.  State  (64  Md.  25),  752. 
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'   EVIDENCE -- G9fi<ifitMil. 

]L  OtolantloBs — oqarMirioiifl  of  pain.]  In  an  action  for  damagmfor  a  per- 
sonal injaiy,  evidence  of  expressiona  by  the  injured  person  of  pain  and 
siclcness  and  declarations  as  to  its  seat,  at  tlie  time  of  or  subsequent  to  the 
occurring  of  the  injury,  and  without  regard  to  whom  made,  is  qompetent. 
Cleveland  v.  NeweU  (104  Ind.  264),  813. 

A,  Siscloanre  to  ph3raician  —  deo]arations.J  On  a  proeecution  for  abortion, 
a  physician,  who  after  the  commission  of  the  crime  was  selected  by  the 
public  prosecutor  to  attend  and  examine  the  woman,  and  did  attend  and 
examine  her  with  her  consent,  was  allowed  to  testify,  as  a  witness  for  the 
prosecution,  to  his  opinion,  founded  on  his  observation  of  the  woman  and 
her  narration  of  the  circumstances,  that  an  alwrtion  had  been  committed. 
The  woman  was  alive  at  the  time  of  the  trial.  Held,  (1)  that  the  discloe- 
ure  was  prohibited  by  the  statute;  (2)  that  it  was  incompetent,  because  a 
narration  of  past  events  and  not  part  of  the  rMgetta,  People  v.  Mwrphg 
(101  N.  Y.  126),  661 

.S.  MMnorandum  to  refresh  memoty.]  Where  a  witness  swears  tliat  he  made 
an  entry  of  certain  payments  in  dispute  in  a  book,  at  the  time,  he  may  re 
fresh  his  memory  by  a  copy  thereof  recently  made  by  himself.     OaUowaff 
V.  Varner  (77  AU.  541),  78. 

4.  NegHgenoe  —  oommnnlcatlon  of  fire  by  railroad  —  usage  —  burden  ol 
proof.]  In  an  action  against  a  railroad  company  for  negligently  setting 
fire  to  the  plaintilTs  premises,  the  plaintiff  only  proved  that  the  fire 
originated  near  the  track,  and  shortly  after  the  passing  of  a  train,  and' 
that  recently  the  same  engine  had  heen  seen  to  drop  glowing  cinders  and 
to  start  other  fires.  The  defendant  offered  to  prove  that  it  was  an  old 
custom  of  the  farmers  in  tliat  vicinity  to  set  fire  annually  to  the  leaves 
and  underbrush  at  that  season  to  improve  the  pasturage.  Held,  (1)  that 
the  plaintiff's  evidence  was  competent  and  sufficient  to  warrant  a  finding 
of  negligence;  (2)  that  the  defendant's  offer  was  incompetent.  Oreet^ 
Ridge  Railroad  Company  v.  Brinkman  (64  Md.  52),  755. 

Vm  Opinion  —  sofllGiency  of  Ibnoe.]  On  the  question  of  the  suflleiency  of  a 
fence  to  turn  stock,  non-expert  witnesses  may  not  give  their  opinion. 
JUtHroad  Company  v.  ShuIU  (48  Ohio  St.  270),  805. 

Bspeit  — to  pvQfTO  oompotenoy  of  senrant]    See  Contract,  26. 

8u  Malicious  Prosbcution,  170. 

EXECUTOR  AND  ADMINISTRATOR. 

X  Aooeptance  of  draft  —  personal  liability.]  A  draft  was  drawn  on  "  A.  8., 
executor,'*  for  a  certain  sum  at  a  specified  date,  with  Interest,  and  con- 
taining the  direction  to  "charge  the  amount  against  me  and  of  my 
mother's  estate."  The  defendant  accepted,  simply  adding  the  word 
"executor**  to  his  signature.  Held,  that  he  was  liable  individually 
Bchmmer  v.  ^mon  (101  N.  Y.  554),  787. 

^  Foreign  —  power  over  assets.]  A  mortgage  upoB  real  property  in  Michi- 
gan i>elonging  to  a  person  who  dies  in  another  State  and  whose  estate  is 
in  course  of  regular  and  valid  local  administration  in  Miehigan,  may  not 
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be  sold  bj  a  foreign  adminlstnttor  to  strangers;  the  title  thereto  is  in  the 
local  administrator  for  purposes  of  adniinistration,  and  he  alone  can  sue 
on  it  or  assign  or  discliarge  it  of  record.  Beynoldi  v.  MeMuUen  (55  Mich. 
508),  886. 

3.  Trost  for  charity  in  discretion  —  sale  of  land — liability  of  soretlaa.  ]    A 

will  gave  the  residue  of  the  estate  to  the  executor,  "  to  be  disposed  of  hj 
him  for  such  charitable  purposes  as  he  shall  think  proper.*'  HM,  that 
his  sureties  were  liable  for  so  much  of  the  estate  as  was  received  by  him 
and  not  so  disposed  of.  Upon  an  executor's  bond  conditioned  to  account 
for  the  proceeds  of  all  his  real  estate  that  may  be  sold  for  the  payment  of 
his  debts  and  legacies/*  the  sureties  are  not  liable  for  the  proceeds  of  land 
sold  by  authority  of  the  will,  but  not  needed  for  the  payment  of  debts 
and  specific  legacies.     White  v.  DUeon  (140  Mass.  851),  473. 

See  Conflict  of  Laws. 

FALSE  IMPRISONMENT. 

▼oid  wairant.]  In  an  action  for  false  Imprisonment,  a  warrant  void  on  Us 
face  is  no  defense  to  one  on  whose  complaint  the  warrant  was  iasoed. 
GeketUeuohier  v.  Niemeyer  (04  Wis.  810),  010. 

FALSE  PRETENSES. 
See  Cbiminal  Law,  580. 

FORGERY. 
See  Criminal  Law,  40. 

FRAUD. 

1.  By  direotom  of  oovporation  —  miarepreaentation  of  oharaotar  of  bonds.] 

Directors  of  a  corporation  placing  lx>nd3  iu  the  hands  of  an  agent  for  sale, 
and  falsely  and  knowingly  causing  them  to  be  indorsed  "  first  mortgage 
bonds,"  are  liable  in  damages  to  purchasers  in  good  faith  relying  on  such 
indorsement  and  injured  by  the  misrepresentation.  Clark  v.  Edgar  (84 
Mo.  100),  84. 

2.  In  procuring  subscription  to  railway  stock.  ]    False  representations  by  the 

agent  of  a  railroad  corporation,  soliciting  sul)scriptions  for  stock  from  per- 
sons living  along  the  contemplated  route,  as  to  the  intended  location,  and 
the  time  within  which  it  will  be  completed  to  a  particular  place,  are  not 
fraudulent,  nor  available  as  a  defense  to  an  action  on  a  subscription  for 
Ftock  made  on  the  faith  of  them,  unless  known  by  the  agent  to  be  false, 
and  made  by  him  with  intent  to  deceive.  MoiUgcnury  Southern  BaUmtf 
Company  v.  MaUhewe  (77  Ala.  857),  00. 

3.  Sale  —  inadequate  price.]    Where  one  sold  and  another  bought  a  diamond 

worth  $700  for  one  dollar,  the  stone  being  open  to  the  inspection  of  both, 
both  being  ignorant  of  its  real  value,  and  supposing  the  price  a  fair  one, 
the  sale  cannot  be  rescinded.     Wood  v.  Boynton  (04  Wis.  205),  010. 

See  COBFORATION,  78d. 
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aAENISHMENT. 
Sm  Bakx,  60. 

GIFT. 

mortit.]  G.  was  an  old  man  having  daaghton  bj  a  first  wife,  and  a 
son  by  her  with  whom  he  boarded;  he  owned  a  farm  and  stock  thereon, 
but  most  of  his  estate  consisted  of  promissory  notes;  before  his  last  sick- 
ness he  had  expressed  a  desire  "  that  his  children  should  have  his  notes 
and  his  son  shonld  have  his  farm; "  on  the  day  of  his  death,  in  the  presence 
of  a  daughter's  husband,  herself  and  a  sister,  G.  said  to  the  daughter: 
'*My  notes  are  in  a  little  box  on  the  bureau  there;  I  want  you  to  take 
them  and  divide  them  equally  among  you  children.*'  He  told  her  to  get 
the  key  to  the  box,  and  die  got  the  key  and  tried  it  in  the  box,  and  gave 
the  key  to  her  husband  for  safe-keeping.  After  his  death,  intestate,  she 
took  the  box,  but  did  not  divide  the  notes,  but  returned  them  to  the 
administrator,  and  they  were  appraised  and  held  as  part  of  the  estate. 
JBMj  that  there  was  no  sufficient  delivery  to  constitute  a  gift  caum  mortft. 
Gofio  Y.  Fkk  (48  Ohio  St.  4«d),  819. 

HOMICIDE. 
See  Criminal  Law,  298. 

HOSPITAL. 
See  Neguobnck,  486 

INCEST. 
See  Criminal  Law,  685. 

INFANCY. 

Oontrsoibj  fiithsr  far  son.  J  No  action  lies  against  a  father  on  a  eontraot 
made  by  him  in  the  name  and  behalf  of  his  minor  son  with  his  knowledge 
and  assent    FaUereauy.  Lippineott  (47  N  J.  Law,  467),  178. 

INFORMATION. 
See  Criminal  Law,  558. 

INJUNCTION. 
See  Railroads,  846. 

INSANITY. 

A4|iidloatloii  of —  oonilicting  Judgmant — payment  to  coounittea  —  statnt*  of 
limitations.]  On  the  19tL  of  February,  1869,  plaintiff,  at  the  direction  of 
John  Banker,  deposited  money  for  him  in  defendant  bank  to  plaintifTs 
own  credit,  and  drew  checks  thereon  and  delivered  them  to  Banker,  who 
transferred  them  to  Ellen  Houghtaling  in  consideration  of  her  promise 
to  marry  him.  On  the  twenty-third  of  February,  proceedings  were  com> 
menced  against  Banker  to  declare  him  a  lunatic,  and  the  bank  was  en- 
joined  from  paying  the  deposit.    On  the  thirty-first  of  March,  Banker 
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adjudged  a  Innatleand  to  have  been  so  for  six  months,  and  the  bank 
ordered  to  pay  the  deposit  to  his  oommittee.  and  did  so  on  the  fonrteenth 
of  April.  The  checks  were  presented  and  payment  refased  in  March  and 
August.  Banker  married  Ellen  Houghtaling  on  the  eighth  of  March,  and 
died  on  the  fourteenth  of  September,  1869.  His  committee  brought  an  action 
to  set  aside  the  marriage  on  the  ground  of  lunacy,  but  it  was  adjudged  that 
Banker  was  not  of  unsound  mind  at  the  time  of  his  marriage,  had  Indd 
intervals  afterward  in  which  he  recognised  the  marriage,  and  was  of  un- 
sound mind  when  he  died.  In  an  action  on  the  checks,  hM,  (1)  that 
the  payment  by  the  bank  to  the  oommittee  was  valid;  (3)  the  Judgment 
did  not  affect  the  previous  adjudication  of  lunacy;  (8)  the  cause  of  action 
was  barred  by  the  statute  of  limitations.  VieUr.  Union  HMonai  Bank 
aOl  N.  T.  MO,  748. 

INSURANCB. 

L  AooidMit — Injury  in  aAray.]  An  injury  sustained  by  one  In  an  aftnj,  with- 
out his  fault,  is  an  accident  within  the  meaning  of  an  insurance  oontnusL 
Supreme  (kntneH  of  Order  of  Ohaem  FHende  ▼.  Oarrigue  (104  Ind.  188), 
288. 

2.  Bowling  alley  —  e»|>iied  Uoansa.]  The  owner  of  a  l)owling  alley  and  pool- 

table  procured  an  insurance  against  fire  on  the  same  and  the  other  articles 
used  in  connection  therewith,  on  the  15th  of  March,  1888.  The  policy 
was  conditioned  to  be  void  "  if  gunpowder  or  other  articles  subject  to  lef 
gal  restriction  shall  be  kept  in  quantities  or  manner  different  from  those 
allowed  or  prescribed  by  law."  At  the  time  the  policy  was  issued  he  was 
duly  licensed  to  keep  such  alley  and  table,  but  the  license  expired  on  the 
Ist  day  of  May,  1888.  He  continued  the  business,  without  license,  until 
,  .  the  last  week. in  June,  1888,  when  he  discontinued  iL  A  loss  by  fire  oc- . 
curred  on  the  0th  of  August,  1888.  Held,  that  he  might  recover  the  policy. 
HinMey  v.  Qermania  Ftre  Ine.  Co,  (140  Mass.  88),  445. 

3.  '^Oontainedln" — ^wearing  apparsL]  A  seal-sldn  garment  insured  against  fire 

by  a  policy  describing  it  as  "  contained  in  *'  a  dwelling-house,  was  burned 
while  at  a  furrier's  shop  for  repairs.  Held,  that  the  insurer  was  liable, 
although  the  risk  was  greater  at  the  shop  than  at  the  house.  Nofffte  v. 
Norik-weeiern  NaUonal  iMurance  Company  (64  Wis.  415),  081. 

4.  Husband  for  wife  —  right  to.]    An  insurance  on  the  life  of  a  husband  was 

payable  to  his  wife  or  her  legal  representatives.  The  husband  paid  the 
premiums,  and  he  had  the  right  to  change  the  beneficiary  by  consent  of 
the  insurers.  The  wife  died,  and  subsequently  the  husband.  EM,  that 
the  insurance  money  belonged  to  the  husband's  estate.  WoMngtoti  Bene- 
ficial  Endowment  AeeociaUon  v.  Wood  (4  Mackey,  19),  351. 

i.  Xiocation  of  goods.]    Goods  described  as  contained  in  a  dwelling-house 
were  insured  against  fire,  and  were  burned  while  in  a  bam  on  the  same 
premises,  to  which  they  had  been  removed  to  the  knowledge.of  the  com- 
pany.    Hdd,  that  no  action  would  lie.     EngHeh  v.  FrankUn  Fire  Ine,  Go. 
:.    <2f  PAi2r».  (55  Mich.  278),  877. 
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psyaibte  to  mortfigsa.]  Where  a  fire  insamnoe  poli<7  Is  taken  hy  m 
mortgagor  in  his  own  name,  conditioned  that  the  loss  shall  be  payable  to 
the  mortgagee,  to  the  extent  of  his  interest,  the  mortgagee  may  maintain 
au  action  on  the  policy  although  the  loss  does  not  exceed  the  amount  due 
oD  his  mortgage.     Fire  Insurance  Companies  v.  Felrath  (77  Ala.  194),  58. 

T  Pajrmant  of  preminma — foifoitnre.  ]  A  railway  brakeman,  insured  against 
accident,  gave  the  insurers  a  written  order  on  his  company  for  the  pre- 
miums as  they  fell  due,  which  they  delivered  to  the  railroad  company. 
That  company  neglected  to  pay  one  installment,  and  while  it  was  in  arrear 
the  brakeman  was  killed  by  accident.  Meld,  that  the  policy  was  not  for- 
feited, and  the  beneficiary  might  recover,  notwithstanding  it  provided  that 
there  could  be  no  liability  for  an  injury  occurring  while  any  premium  was 
in  arrear.  Lyon  v.  TrawUere*  Ins.  Co,  of  Hartford,  Conn.  (55  Mich.  141). 
354. 

S.  ▼acanoy.]  A  house  was  insured  while  occupied  by  a  tenant.  The  tenant 
moved  out  and  the  landlord  at  once  moved  his  own  goods  in  and  began  to 
clean  up,  meaning  to  live  there  himself,  but  the  next  day  went  away  for 
three  days*  absence.  While  cleaning  the  house  he  ate  and  slept  at  a  neigh* 
boring  house,  and  after  a  few  days  went  off  again  on  a  business  trip.  While 
gone  the  house  was  burned.  Held,  that  the  policy  had  not  become  void  on 
the  ground  of  vacancy.  ShackeUon  v.  8tin  Fire  Office  of  London,  Bngland 
(65  Mich.  988),  879. 

8se  Landlord  and  Tbnant,  898;  Mortoagb,  578. 

JUDGE. 
PvioBal  UabUily.]    See  Office  amd  Ovficsb,  65. 

JURISDICTION. 

NagUgenoe — remedy  nnder  itatata  of  anothar  State.  ]  An  action  may  Ibe  main- 
tained in  Iowa  for  negligently  killing  a  man  in  Illinois,  the  statutes  of  both 
States  allowing  such  remedy  in  substantially  the  same  fonn.  Morris  v< 
OHcagQ,  Book  Island  A  Pacific  SaUwsy  Company  (65  Iowa,  797),  89. 

See  CoMFLicrr  of  Laws,  105. 

JUROR. 
8u  CoiTTBMPT,  691;  Criminal  Law,  898. 

JURY. 

B<^|anHon  of  oompetant  Jnror  —  inhabitant  of  city.  J  The  charter  of  the 
defendant  city  provided  that  in  an  action  to  which  the  city  is  a  party  no 
persou  shall  be  deeinad  an  incompetent  Juror  by  reason  of  his  being  an 
inhabitant  of  the  city.  In  impaneling  a  Jury  in  this  action,  the  plaintiff, 
against  the  defendant's  objection,  excused  twelve  Jurors  drawn,  on  the 
ground  that  they  were  inhabitants  and  tax  payers  of  the  city,  and  they 
were  set  aside.     A  Jury  was  obtained,  and  Judgment  went  against  the  city. 

'  Odd,  thitt  thd  hiling  was  faul  error.  Hildreth  v.  CUy  of  Tn^  (101  N.  Y. 
284),  686. 
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LANDLORD  AND  TENANT 

1.  Holding  ow —  dMWuid  of  xmat,]    A  demand  of  rent  by  a  landloid  of  ft 

tenant  holding  over  does  not  convert  the  tenancy  into  one  from  jrear  to 
year.     Condon  v.  Barr  (47  N.  J.  Law.  113),  121. 

2.  Impliod  ooTonant  that  pramiii  aro  hahitaUa.]    There  is  no  implied  cove- 

nant on  the  leasing  of  a  furnished  house  that  the  premises  are  habitable. 
Fufier  V.  LighthaU  (4  Mackey,  82),  258. 

3«  Znsiira&ce  —  raboikUng.]  During  a  lease  of  real  estate,  providing  that  if 
the  buildings,  or  anj  of  them,  be  destroyed  by  fire,  the  lessees  were  to 
rebnild  at  their  own  expense,  fire  insurance  policies  on  the  buildings  were 
issued  to  the  lessors,  but  made  payable  to  the  lessees,  who  paid  the  pre- 
miums, and  the  insured  property  was  destroyed  by  fire  during  the  term, 
when  the  lessees  collected  the  insurance  money  but  declined  to  rebuild. 
SM,  (1)  that  the  lessors  were  entitled  to  recover  of  the  lessees  the  amount 
collected  by  them  on  the  policies;  (2)  that  the  lessees  were  not  entitled  to 
an  allowance  out  of  the  insurance  money  for  the  loss  of  the  use  of  the 
buildings  for  the  balance  of  the  term  after  the  destruction  of  the  property 
by  fire.     Hayes  v.  Ferguson  (15  Lea,  1),  898. 

4.  Nuisance  —  liability.]  The  defendant  leased  premises  to  a  tenant,  who  by 
permission  of  the  city  constructed  a  vault  under  the  sidewalk  in  front, 
with  a  coal- hole,  in  a  proper  and  useful  manner.  By  the  wrongful  act  of 
a  stranger,  the  stone  supporting  the  cover  of  the  hole  was  broken,  and 
the  cover  turning  when  the  plaintiff  stepped  on  it,  he  fell  and  was  injured. 
The  defendant  had  no  knowledge  or  notice  of  the  defect.  Held,  that  he 
was  not  liable.     Wolf  v.  KUpairiek  (101  N.  Y.  146),  672. 

6.  .]     A  nuisance  was  created  by  a  lessee  under  a  lease  by  which  he  had 

covenanted  to  keep  the  premises  in  repair.  This  nuisance  became  injurious 
to  a  third  person.  Sub6(H]uently,  and  on  the  expiration  of  the  lease,  the 
lease  was  renewed  with  like  covenants,  the  landlord  not  taking  actual 
possession,  but  knowing  of  the  injury.  Held,  that  the  landlord  was  liable 
for  the  injury.     Ingtoersen  v.  Rankin  (47  N.  J.  Law,  18),  109. 

ii^nry  after  surrendar.j     A  tenant  who  during  his  tenu  erected  an 


insecure  fence  on  the  leased  premises  may  be  liable  for  an  injuiy  by  its 
falling  on  a  passer  in  the  street  after  his  surrender  of  the  prenodses  to  the 
landlord.    Hu$9ey  ▼.  Ryan  (64  Md.  426),  772. 

LARCEXY. 
8u  CHIMIN  All  Law,  88S. 

LEGACY. 
Bee  Will,  607. 

LESSOR  AND  LESSEE.  * 
See  Landlord  and  Tbnart. 

LIBEL. 
I.  Aotioitahia  words  —  <<  swine. "J  To  call  a  man  a  ^'swiad"  la  wiitkig,  U 

libellous.     Solverson  v.  Petereon  (64  Wis.  198),  Wl. 
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2.  PriTlltg«d  onminnfamtton.]  A  nilnMid  eampmy  mippllad  its  •gents  with 
a  Imt  of  diBcharged  emplojees,  stsiing  the  resaons  for  diaehsige.  When 
the  reason  stated  was  *'  stealing/*  and  the  charge  was  uofoanded,  held,  a 
Ubelloas  pabUcation.    Bacon  v.  Mich.  CnU.  E.  Co.  (55  Iftich.  224).   872. 

LICENSE. 
8$o  MuNicxPAL  Corporation.  516;  Statdtk  ov  Frauds,  24ft. 

MALICIOUS  PROSECUTION. 

1.  Bvidenoe.]  In  an  action  for  malicious  prosecation,  the  defense  being  that 
by  mistake  of  the  magistrate  in  drawing  the  affidavit  the  defendant  was 
made  to  charge  a  different  crime  from  that  intended,  the  defendant  may 
prove  that  the  crime  intended  to  be  charged  was  true  according  to  his 
belief.     (TBrien  v.  Fraoier  (47  N.  J.  Law,  349),  170. 

^  plafattfPs  chaFacter.]    In  an  action  for  malicious  prosecution,  charging 

injury  to  character,  the  defendant  may  show  the  plaintiff's  bad  reputation 
in  mitigation.     Id. 

MARRIAGE. 

1.  Divorce -- adoHary  —  oonnivaDoe.]    A    husband  suspecting  his  wife  of 

adultery  with  a  lodger  in  his  hoose,  informed  his  wife  that  he  was  going 
out  of  town  and  should  not  retam  that  night  or  until  late  that  night.  He 
did  not  go  out  of  town,  but  watched  the  house  in  the  evening  until  he 
saw  the  lights  in  his  wife's  and  the  lodger's  room  extinguished,  and  then 
secretly  entered  and  surprised  them  in  bed  together.  This  particular  act 
of  adultery  would  not  have  occurred  but  for  the  husband's  scheme.  Held, 
not  a  "  connivance  ""by  the  husband.  Rdtbim  v.  Bobbins  (140  Mass.  528), 
488. 

2.  Dtvoroo  —  CQstody  of  children.]     The  custody  of  children  having  been 

awarded  to  the  mother  on  divorce,  on  the  ground  that  the  father  was  unfit, 
and  the  mother  having  died,  the  father,  on  showing  his  fitness,  may  re- 
cover the  children.     Bryan  v.  Lyon  (104  Ind.  227),  309. 

3.  Woman's   will  —  snbseqiient  marriage.]    Where   married  women    have 

power  to  make  wills  as  if  single,  the  will  of  a  single  woman  is  not  revoked 
by  her  subsequent  marriage.     Nbyes  v.  Southteorth  (55  Mich.  178),  859. 

MASTER  AND  SERVANT. 

!•  Oontractor — nnisanoe.]  Defendant  employed  B.,  who  was  engaged  in 
"  the  roofing  and  cornice  business,*'  to  repair  the  cornice  of  his  hotel,  in 
the  city  of  New  Tork.  No  price  or  plan  was  specified;  and  the  mode  of 
repair  and  the  means  to  be  employed  were  left  entirely  to  the  judgment 
of  B.  The  employees  of  b.  suspended  a  ladder  from  the  roof  upon  which 
planks  were  placed  to  serve  as  a  scaffold.  A  heavy  wind  caused  one  of 
the  planks  to  fall;  and  it  struck  and  injured  the  plaintiff  who  was  pass- 
ing. Defendant  waa  not  in  the  city  during  the  repairs  and  had  no  knowl- 
edge of  the  manner  in  which  they  were  being  done.  The  building  was 
separated  from  the  sidewalk  by  an  area  of  fifteen  feet  wide.     Held,  that  the 
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MASTER  AND  SERVANT  —  OtnUiMustL 

wmiMd  was  not  a  naiaahoe,  and'  the  defendant  was  not  liable.    Jle 
IF(0»  (101  N.  Y.  877).  708 

&  Doty  €i  railroad  aa  to  bcidge  ondar  repair.]  A  railroad  companj  is  not 
liable  for  the  death  of  a  bralLeman  caused  by  his  falling  through  a  bridge 
in  prooees  of  repair,  upon  which  the  train  liad  stopped  at  night.  KoanU 
▼.  Ohieaffo,  eU.,  R,  Co.  (65  Iowa,  224),  5. 

5.  Fallow  sanranta — contractor's  servant.]    The  defendant,  owning  a  saw- 

mill,  employed  master  machinists  to  repur  the  water-wheel,  and  the 
machinists  sent  the  plaintiff  with  others  to  do  the  work.  It  was  under- 
stood iMtween  the  workmen  and  the  defendant  that  the  mill  shonld  be  ran 
when  they  were  not  working  on  the  wheel.  While  they  were  so  at  woik, 
the  defendant's  engineer  n^ligentlj  started  the  wheel,  injuring  the  plain- 
tiff. Held,  that  defendant  was  not  liable.  Eman  v.  LippineoU  (47  N.  J. 
Law,  192),  14a 

4^  NagUganoe  —  paasangar  assisting  car  dzlTar.]  The  plaintiff  was  a  passen- 
ger on  a  car  of  a  street  railway  having  but  one  track,  with  occasional 
turn-outs.  In  turning  out  to  avoid  a  car  coming  in  the  other  direction, 
the  car  ran  beyond  the  turn-out,  and  the  driver  requested  the  plaintiff  to 
assist  him  in  backing  it  upon  the  turn-out.  While  so  engaged  he  was 
injured  by  the  negligence  of  the  driver  of  the  other  ear.  Held,  that  the 
railway  company  was  liable.  Street  RaUway  Company  v.  BoUon  (43  Ohio 
St.  224),  803. 

6.  stevedore.]    A  ship-owner  is  not  liable  for  an  injury  to  his  employee 

by  the  negligence  of  a  stevedore  in  loading  the  vessel.  Bankin  v.  Mer- 
chanU  and  Minen^  Traruportatian  Co.  (73  Oa.  229).  874. 

nnsafe  machin<» — contribatory  nef^igenoe.]    The  plaintiff  was  em- 


ployed to  work  on  a  machine  of  an  old  pattern,  which  had  not  all  th« 
safeguards  of  newer  machines.  He  worked  on  it  for  several  yean 
and  then  told  the  owner's  superintendent  that  it  ought  to  have  an  addi- 
tional safeguard.  The  superintendent  promised  to  attend  to  it,  but  it  was 
not  furnished,  and  the  plaintiff  was  required  to  continue  to  work  with 
it  under  threat  of  being  discharged  if  he  refused.  He  complied  and  was 
injured.  Held,  that  the  master  was  not  liable.  Sioeeney  v.  B^rUft  and 
Jones  Envelope  Company  (101  N.  T.  520),  722. 

7.  Unusual  risk.  ]  As  to  whether  a  brakeman  can  recover  against  his  com- 
pany for  an  injury  received  in  consequence  of  the  conductor's  managing 
the  locomotive  in  the  englneer*s  absence,  the  court  were  equally  divided. 
Rodman  v.  Michigan  Cent.  R.  Co.  (55  Mich.  57).  348. 

S.  Use  of  hired  liorse  for  work  not  oontemplated.]  Where  one  party  lets 
his  team  and  driver  to  another,  to  be  used  in  a  certain  place  and  for  &  cer- 
tain purpose,  and  while  being  used  in  a  different  place  and  for  a  differoot 
purpose,  without  the  bailor's  consent,  the  team  is  lost  without  any  negli- 
gence of  the  driver,  the  hirer  is  responsible > therefor.  DeVoin  v.  Mi6ki' 
fan  Luwher  Company  (04  Wis.  016),  049.  ^ 

See  Nbgliobncb,  120. 
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MORTGAGE. 

1.  AatumpttoiL]  A  puT^hagUsT  6t  moriiikged  lands  from  fhe  mortgagof ,  by^a 
deed  redtiiig  that  he  assames  the  mortgage,  becomes  at  once  personally 
liable  to  the  mortgagee,  and  cannot  evade  this  Uabilitj  bj  a  release  from 
the  mortgagor.    Bap  t.  WiiUams  (112  111.  91),  209 

9.  RaconUttg— ptioclty.]  The  owner  of  land  mortgaged  it  to  A.,  and  after- 
ward to  B.,  who  knew  of  the  earlier  mortgage,  "bnt  recorded  his  own  mort- 
gage first.  After  both  mortgages  were  recorded,  B.  assigned  his  mortgage 
to  C,  who  had  no  actnal  notice  of  the  mortgage  to  A.  Held,  that  C.  had 
precedence.    Mane  ▼.  Bom  (140  Mass.  113),  456. 

5.  Ohattal —  oonTscsion  by  third  psraon  —  seixnre  by  mortgagee.]    A  chat- 

tel mortgagor  sued  a  third  person  for  conversion  of  the  mortgaged  prop- 
erty. Babsequently  the  mortgagees  seised  the  property  under  the  mort- 
gage, sold  part  of  it,  and  transferred  another  part  to  the  defendant  The 
mortgagor  made  a  second  mortgage  of  the  property  pending  the  action. 
HM  (1)  that  the  making  of  the  second  mortgage  was  not  ao  abandonment 
of  the  canse  of  action,  but  (2)  the  seizure  by  the  mortgagee  should  be  con- 
sidered in  mitigation  of  damages.    DahiU  ▼.  Bixtker  (140  Mass.  906).  465. 

^  —  inoraase  of  animals — bona  fide  pnrduMMr.]  The  increase  of  domestic 
animals  mortgaged  during  gestation  is  not  covered  by  the  mortgage  a» 
against  a  bonaflde  incumbrancer  thereof  acquiring  his  lien  without  notice 
of  the  facts  and  after  the  period  of  nurture,  but  one  who  takes  a  mortgage 
thereof  merely  to  secure  a  pre-existing  debt  is  not  a  bofia  ftde  incum- 
bxancer.    Funk  v.  Paul  (64  Wis.  85),  576. 

ft.  insnranoe  of  mortgagee's  interest— rl|^ts  as  against  creditors.]    A 

mortgagee  of  chattels  insured  by  a  policy  payable  to  him  as  his  interest 
may  appear,  is  entitled  to  payment  of  his  claim  out  of  the  insurance  moneys 
in  case  of  loss,  in  preference  to  other  crediton,  although  the  mortgage  was 
not  properly  filed.  Jfaneon  v.  Phcmix  Ineuranee  Company  (64  Wis.  26), 
578. 

6.  sale  of  mortgagor's  &it«rest  on  sKeontion.]  The  interest  of  a  mort- 
gagor in  mortgaged  chattels  in  possession  of  the  mortgagee  may  be  levied 
upon  under  execution,  but  they  cannot  be  taken  from  the  mortgagee  with- 
out an  offer  to  pay  the  mortgage  debt.  Fbx  v.  Cronan  (47  N.  J.  Law,  498), 
190. 

7.  -^.]    Theofiloermay  advertise  the  interest  of  the  mortgagor  for  sale,  and 

on  tiie  day  of  sale  he  may  require  the  mortgagee  to  expose  the  property  to 
the  view  of  bidders,  and  enforce  obedience  to  that  duty  on  the  party  of  the 
mortgagee  by  virtue  of  his  writ     Id. 

S.  .j    If  a  sheriff  with  notice  of  the  mortgagee's  claim  attaches  the  entire 

mortgaged  property,  and  takes  it  from  the  mortgagee,  and  it  is  subse* 
quently  sold  by  the  auditor  in  attachment,  the  sheriff  is  liable  to  the  mort- 
gagee for  the  mortgage  debt    Id. 

See  Imsubxhcb,  58;  Pabtnsbship,  400. 

MUNICIPAL  CORPORATION. 
1.  NagligeBOO— blasting  in  street]    A  city  is  not  liable  for  an  injuryrto  a 
passer  in  a  street  caused  by  the  negligence  of  a  contractor  in  blasting. 
mumb  V.  OUf  of  Kansae  (84  Mo.  112),  87. 
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A  niiMfliig  ttk  ftaPMls.]    Tttffl^r  ▼.  JfofVP,  #s.,  t^  Oumimrtand  (64  Md. 

68).  769. 

3.  fiiUlwr*  to  Ikio«  arsft.]  The  law  requires  all  areas  in  the  citjof  Wash- 
ington to  be  protected  by  ndlings,  with  an  allowance  of  foar  feet  for  an 
opening  or  entrance.  The  property  in  question  had  an  area  along  its  en- 
tire front,  but  had  no  railing.  The  plaintiff  fell  into  the  area  and  vras 
seriously  injured.  ffM,  no  defense  that  he  fell  into  the  area  at  a  poini 
where  the  opening  or  entrance  would  have  been  had  a  railing  been  erected. 
MeOiU  V.  Digtrict  of  Columbia  (4  Mackey,  TOy,  256. 

4.  sewers.]    A  city  established  a  system  of  sewerage,  and  built  a  sewer 

to  drain  a  hitherto  undrained  district,  which  proved  insufficient  to  carry 
off  the  sewage  turned  into  it,  and  overflowed  upon  the  plaintiff's  land. 
With  knowledge  of  this  the  city  continued  to  attach  lateral  sewers  to  the 
main  sewer,  increasing  the  injury  to  the  plaintiff's  property.  Hdd.  that 
the  city  was  liable.     Seifert  v.  City  of  Brooklyn  (101  N.  T   ld6),  664. 

6.  Obstruction  in  street.]  A  horse  was  frightened  at  a  boulder  dug  out  of  the 
side  of  a  city  street  and  which  had  lain  there  several  days  awaiting  re- 
moval by  a  person  who  had  a.sked  for  and  obtained  it  for  building  par- 
poses.  Held,  that  the  city  was  not  responsible  for  a  consequent  injury. 
Affnew  V.  CUy  of  Carunna  (55  Mich.  4^8),  883. 

€.  Ordinance  —  change  of  salary  —  eaftoppeL]  A  city  charter  forbidding  any 
change  in  the  mayor's  salary  during  the  term  of  his  office  is  infringed  by  an 
ordinance  providing  that  after  the  expiration  of  the  term  of  the  then  mayor, 
the  mayor  should  serve  without  compensation;  and  a  mayor  is  not  estopped 
from  claiming  compensation  by  his  declarations  during  the  canvass  for 
the  office  that  if  elected  he  would  not  claim  compensation  SUUe  v.  Mayor, 
etc.,  ofNanhviUe  (15  L«a,  697).  437. 

T  hack  license.]    An  ordinance  requiring  every  owner  of  a  hack  to  take 

out  a  license  at  $8  per  annum,  and  pay  the  cost  of  numbering  the  hack, 
not  exceeding  twenty-five  cents,  is  valid.  Ex  parte  Gregory  (20  Tex. 
a.  App.  210),  516. 

5.  Seating  members  of  council.]    A  city  council,  having  exclusive  power  to 

judge  of  the  election  and  qualifications  of  its  members,  liaving  once  seated 
a  memlier  after  an  investigation,  cannot  order  a  second  investigation. 
KendaU  v.  CUy  Council  of  Camden  (47  N.  J.  Law,  64).  117. 

9.  Title  to  furniture  of  engine-house.]  A  room  in  a  town  fire-engine  house 
had  been  supplied  with  furniture  for  the  use  of  the  firemen,  purchased  by 
contributions  from  the  town,  from  citizens  and  from  memt)ers  of  the  com- 
pany, by  prize  money  gained  in  a  contest  with  another  company,  and  by 
assessments  on  the  members.  The  furniture  was  used  for  ten  years  by 
the  succeeding  companies,  until  the  members  of  the  existing  company  re- 
moved it,  divided  it  among  themselves,  and  disbanded.  The  members 
were  appointed  by  the  town  engineers,  ffeld^  that  the  town  could  replevy 
it.     InhabitanU  of  BrookHne  v.  Sherman  (140  Mass.  1),  484. 

See  Nbolioenck,  175. 
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MURDER. 
8b$  CBnoNAL  Law,  01,  38a 

• 

NEGLIGENCE. 

1.  Oontrnmloty— priority  to  defondant's.]  The  plaintiff  in  going  to  his 
business  found  a  train  of  cars  of  the  defendant  across  the  street.  Having 
waited  some  twenty  minntes,  and  the  train  not  moving,  he  endeavored  to 
cross  the  track  by  climbing  between  the  cars,  when  the  train  was  started 
without  warning  or  notice,  and  he  was  injoied.  Held,  that  his  conduct 
did  not  prevent  his  recovery  of  damages.  J^ffenc&r  v.  BtUUmore,  etc,  Co. 
(4  Mackey»  188),  269. 

fl.  Oontribntoiy  negligenos.]  A  child  thirteen  years  old  was  injured  on  s 
sidewalk  by  the  fall  of  an  insecure  fence,  ffeld,  that  she  was  not  negli- 
gent in  stopping  in  front  of  the  fence  to  look  at  something  across  the  street, 
although  she  would  not  have  been  hurt  if  she  had  not  stopped.  Sus»e§ 
V.  Byan  (64  Md.  426),  772. 

3.  Sangwons  premises  —  tmsteeaof  hospital.]    A  city  hospital  was  main- 

tained by  appropriations  from  the  city,  donations  and  fees,  and  governed 
by  a  board  of  trustees.  A  person  visiting  the  building  on  business  was 
injured  by  reason  of  the  unsafe  condition  of  a  stairway,  caused  by  the  neg- 
ligence of  the  superintendent.  JTeld,  that  the  board  of  trustees  was  not 
liable.     Benton  v.  Trusteee  of  City  Hospital  (140  Mass.  18),  486. 

4.  Defective  machine  —  injury  to  visitor  on  promises.]    Where  one  goes 

upon  the  premises  of  another  without  invitation,  to  obtain  employment, 
and  is  there  injured  by  a  defective  machine,  not  obviously  dangerous,  he 
cannot  recover  from  the  owner.  Lanrmore  v.  Crown  Point  Iron  Company 
(101  N.  Y.  291),  718. 

6w  Fan  of  shade  tree  —  liafaUlty  of  lotowner.j  Where  a  city,  by  authority 
of  its  charter,  maintains  shade  trees  on  the  sidewalks,  the  owner  or  occu- 
pant of  a  lot  is  not  impliedly  bound  to  trim  them,  nor  liable  for  injury  to 
a  passer  by  the  fall  of  a  neglected  rotten  limb.  WeUer  v.  McCormick  (47 
N.  J.  Law,  897),  175. 

6w  Umpotable — master  and  servant]  Where  a  passenger,  by  a  coach  hired 
with  the  driver  for  a  particular  journey,  is  injured  by  a  collision  with  a 
xallroad  tndn,  caused  by  the  concurring  negligence  of  the  company  and 
the  driver,  the  negligence  of  the  driver  is  not  to  be  imputed  to  the  passen- 
ger. New  York,  Lake  Erie  oTid  Weetem  Bailroad  Company  v.  Steinbren- 
ner  (47  N.  J.  Law,  161),  126. 

7.  ]    Street  BaOwoj/  v.  Eadie  (48  Ohio  St.  91),  802. 

8.  Obstmcting  sidewalk  with  skids.]    Defendant,  for  the  purpose  of  remov- 

ing merchandise  from  his  store  in  the  city  of  New  York,  laid  skids  from  a 
truck  across  the  sidewalk  to  the  steps.  They  had  been  there  a  few  min- 
ntes  when  the  plaintiff,  coming  along  the  sidewalk,  attempted  to  pass 
around  the  skids  by  the  steps,  and  slipped  upon  the  steps  and  was  in- 
jured. Held,  that  defendant  was  not  bound  to  see  that  the  steps  were  in 
an  absolutely  safe  condition  for  travel,  and  that  the  plaintiff  was  not  en 
titled  to  recover.     Welsh  v.  WiUon  (101  N.  Y.  254),  096. 
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NBGUGBNCE  —  OMUmi^d. 

9,  Pspoadmato  omu.]    Tht  plaSatlil,  a  looonoli¥»  engineer  oa  defendnnf t 

TallnMul,  was  injoied  in  leTening  his  engine,  the  train  hnving  left  the 
tnck  In  oonaeqnenoe  of  a  defect  in  the  track.  Held,  that  the  defect  la 
the  track  was  the  proximate  cause.  Knapp  ▼.  Siatix  OUif,  ste.,  Co,  (6S 
Iowa,  91),  1. 

10.  Slocing  sKplosivsa — corporation.]  A  railroad  oompaaj,  storing  explo- 
sives in  a  depot  building  with  a  defectiTe  chimney  floe,  bj  reason  whereof 
the  bnllding  takes  fire  and  there  is  an  explosion  injuring  the  plaintiirs 
neighboring  property,  is  Uable  for  the  injuiy.  Dmner,  South  Park  amd 
Pacifc  Railroad  Company  ▼.  Conway  (8  Colo.  1),  687. 

&0  CoNPLiOT  ov  Laws,  105;  Eyiobncb,  766;  Jubisdictiom.  88;  IfAflTBB  amb 
Servant,  5,  649,  782,  769,  808,  874;  Muhicipal  Corfobatiok,  87»  856, 
664;  Railroads,  72,  884,  449,  664;  Telbqbaph,  644. 

NBOOTIABLB  INSTRUMENT. 

1.  ▲Iteration— -adding  witness.]    The  affixing  of  the  name  of  an  attesting 

witness  to  a  promissory  note  is  not  a  material  alteration.  FuXUr  ▼.  G^rsoi 
(64  Wis.  159),  600. 

2.  Bona  fide  holder— oonsideration.]    An  agentat  Nicaragua  having  eoUeeted 

a  claim  for  his  principal,  the  plaintifE,  at  Panama,  sent  him  a  diaft  for  the 
net  proceeds,  drawn  by  him  on  the  defendant  at  New  York,  which  was  re- 
ceived by  the  plaintiff  in  place  of  the  money  collected,  and  wasaooepted 
by  the  defendant,  but  was  not  pud.  HM,  that  the  plaintiff  was  a  homa 
fde  holder  for  value,  and  that  the  defendant  was  estopped  from  showing 
that  his  acceptance  was  without  consideration  or  induced  by  the  drawer's 
fraud.     ffeuertmnaUe  v.  Morrii  (101  N.  T.  68),  657. 

3.  Notice  of  protest    tauJorssr  having  mads  gensral  aaslgBBMBt.]     Noties 

of  protest  must  be  given  to  an  indorser  although  he  has  made  a  general 
assignment  for  the  benefit  of  creditors.  Haute  v.  VhUan  National  Bank 
(48  Ohio  St.  346),  818. 

4.  Bigning  after  matorifey.]    After  a  note  had  fallen  due,  the  defendant  signed 

it  under  the  maker,  to  induce  the  payee  to  hold  it  and  extend  the  time  of 
payment.  HM,  tliat  he  was  liable.  Prtth  v.  Taiwger  {4l1  N.  J.  Law, 
157),  128. 

6.  Uncertainty  of  time  of  payment.]    A  note  prodding  that  "  the  payee  or 

his  assigns  may  extend  the  time  of  payment  from  time  to  time  indefinitely, 

as  he  or  they  may  see  fit,"  is  not  negotiable.     GUddon  v.  Henry  (104  Ind. 

278),  816. 

NOTES. 

Auctioneer  —  personally  liable  when  he  does  not  disclose  principal's  name*  T6& 

Bastardy  —  liability  of  natural  father  after  mother's  marriage,  888. 

Bond —  conditional  delivery  —  alteration  by  principal,  4401 

Oontract—  "satisfaction/'  711. 

Orlminal  law — forgery  —  capacity  to  deceive,  48. 

Definition—  "  accident,"  802. 

Damages  —  carrier  —  wrongful  expnUon,  848. 
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NOTES  —  Continued. 
ire— oottl  mined  bj  misuke,  481. 
Deed  —  oovenent  to  keep  peasegewey  open,  478. 
HlectioiMi  —  regietntion  —  oonstitutionalitj,  848. 
Bridenoe  —  beeUurdj  —  resemblance  of  child  to  defeadaai,  m^ 
nreud  —  ode  —  inadeqn«te  price,  614. 
Infimoy — eoniract  bj  father  for  eon,  182. 
Xwraraiioe  —  life — husband  for  wife  —  wife  dying  first,  968. 
—  divorce  for  adultery  —  "  conniyance/'  499. 
and  serrant — injury  to  passenger  while  assisting  senrant,  806. 

liability  of  master  for  negligence  toward  contractor's  serrant,  164. 

superior  servant  performing  duties  of  inferior,  858. 

unsafe  machinery  —  servant  continuing  to  work  with,  T96w 

[naloipal  oorporatioB  —  blasting  in  streets,  90. 

negUgenoe' — sewers,  671. 

ordinance  —  hack  license,  688. 

title  to  furniture  of  engine-house,  486. 


MegUgenoe — contributory  —  climbing  between  cars,  972. 

imputable,  185. 

machinery  —  injury  to  visitors  on  premises,  789. 

Negotiable  instroment  —  alteration  —  adding  witness,  608. 
— ^^  notice  of  protest,  indorser  having  made  general  assigaaMaty  8I8l 
OIBoer — of  corporation —  personal  liability  for  tort,  988. 
Partnmrahip  ^  limited —  *' actual  cash  "— check,  781. 

real  estate,  792. ' 

Ballrottda  —  discrimination  in  freights,  869. 

Sale  —  successive  deliveries  —  severability,  694. 

Sohoola — superintendent  —  action  against,  for  lefoidag  llMBse,  8I7. 

Btatote  —  "  produce,"  378. 

Statute  of  frauds  —  ccmtract  of  sale  or  manufacture,  164. 

Stook  —  dividends — increase  of  capital  —  life  tenant  and  nmalndeiiBUi,  981 

'Tslegraph  poles  in  street  —  injunction,  990. 

TIbm — computing  —  statute  of  limitations,  147. 

Thrust — for  charity  —  certainty. 


NUISANCK 

Ae    OOKSTITCTIOlfAL   LAW,    19;    LAinyLOKD   AND   TBTAirr,    109^   6V8l    771 

Mastbr  and  Skbvaivt,  708;  Tklboraph,  984. 

OFFICE  AND  OFFICER. 

1.  AotloB  against  tntnidisr  lor  salaiy.]    The  plaintiil»  a  pdlioe  commisskmer 
in  the  tity  of  New  Tork,  appointed  for  a  term  of  six  years,  was  during 
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OFFICE  AND  OFFICER  —  Continued. 

ikB  t&rm  nnlawfnlly  removed  by  the  mayor,  iJid  the  detaidMit  was 
appointed  in  his  place.  The  plaintiff  was  snbseqnently  reinstated  bj 
legal  proceedings.  Held,  that  he  was  entitled  to  recover  from  the  defend- 
ant the  salarj  paid  to  him.    Nichols  v.  McLean  (101  N.  T.  536),  730. 

8.  Of  corporation  —  personal  liability  lor  tort]  The  president  of  an  incor- 
porated onmibas  company  issued  an  order  to  the  drivers  to  exclude  all 
colored  persons.  EM,  that  he  was  individually  liable  for  the  ejection 
and  personal  injary  of  a  colored  person  by  a  driver.  Peek  v.  Cooper  (118 
m.  192),  281. 

S.  J'udgts  —  liability  o^  lor  rsfdaing  llcenaa.]  In  granting  or  refusing  a 
license  to  retail  spirituous  liquors  a  probate  judge  acts  ministerially,  and 
an  action  lies  on  his  official  bond  if  he  improperly  refuses  a  lioenae. 
Orider  v.  TaUy  (77  Ahi.  422),  65. 

^  Township  tmstae  —  auUiorlty  to  employ  ph3nrfoian.]  Where  a  count j 
physician  refuses  to  treat  a  person  in  urgent  need  of  medical  attendance,  a 
township  trustee  has  authority  to  employ  another,  and*  his  declarations 
concerning  payment  are  competent.  Washburn  v.  Board  of  Commtieeianer^ 
^Shelby  County  (104  Ind.  821),  882. 

See  Fbaud,  84;  Schools,  348. 

ORDINANCE. 
See  CRtMiVAL  Law,  550;  Municipal  Corporatiox,  427,  516L 

PARENT  AND  CHILD. 

Allowanoe  to  mother  for  support  of  cliild — eatoppeL]  The  parents  of  a 
minor  child  lived  in  separation,  and  the  mother  supported  it.  Lands  wer& 
subsequently  devised  to  the  child,  the  child  died,  and  the  parents  became 
its  sole  heirs.  Held,  that  the  mother  was  entitled  to  allowance  out  of  its 
estate  for  such  support,  and  she  was  not  estopped  by  a  partition  of  the 
lands  made  on  her  petition  between  herself  and  her  husband.  Pieres  ▼. 
Pierce  (64  Wis.  72),  581. 

See  Bastard,  823;  Infaivct,  178. 

PARTITION. 
Ri^t  to.]    A  lessee  of  lands,  the  reversion  in  fee  of  which  is  in  tenants  in 
common,  may  upon  purchasing  a  part  of  the  reversion  demand  a  parti- 
tion even  though  it  will  necessarily  result  in  a  sale  of  the  premises.     HSU 
V.  Reno  (112  lU.  154),  222. 

PARTNERSHIP. 

1.  Compensation  of  one  partner  for  services.]    A  partner  may  recover  com- 

pensf^tioB  for  his  services  in  the  firm  business  if  there  was  an  implied 
agreement  therefor.     Emereon  v.  Ihirand  (64  Wis.  HI),  588. 

2.  Umited — payment  of  capital  —  actual  cash.]    On  the  formation  of  a 

limited  partnership  the  special  partner  gave  his  certified  check  for  $10,000, 

the  amount  of  his  capital,  wiiich  was  deposited  to  the  credit  of  the  new 

.     firm.     Afterward,  on  the  same  day,  the  firm  gave  him  their  checks  on  the 
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PARTNERSHIP  —  ConHnued. 

same  bank  for  some  $7,000,  the  amount  appearing  to  his  credit  on  tlie 
books  of  a  former  firm  composed  of  the  same  members.  Meld,  that  tliia 
was  not  an  actual  cash  contribution  as  required  by  the  statute,  and  the 
special  partner  was  liable  as  a  general  partner.  LinetDeaoer  v.  Slagle  (04 
Md.  405),  775. 

3.  Real  estate  —  held  in  indivldnal  names  —  HahlUty  for  partnership  debts — 

rights  of  creditors.  Real  estate  purchased  with  partnership  funds  and 
used  bj  the  firm  in  its  business  is  partnership  property,  though  the  legal 
title  is  in  the  names  of  individual  partners;  and  it  is  liable  to  the  payment 
of  partnership  liabilities  in  preference  to  a  judgment  of  a  separate  creditor, 
although  such  partnership  liabilities  accrued  subsequent  to  the  time  that 
the  judgment  lien  attached.     Page  v.  Thomas  (43  Ohio  St.  88),  788. 

4.  Settlement  —  repayment  of  capital.]     Where  one  partner  furnishes  the 

capital  and  the  other  his  services  and  experience,  the  profits  and  losses  to 
be  shared  equally,  the  latter  partner  is  not  entitled  on  dissolution  to  any 
part  of  the  original  capital.    Shea  v.  Donahiie  (15  Lea,  100),  407. 

6.  Surviving  partner  —  mortgage.]  A  surviving  partner  of  an  insolvent  firm 
may  not  mortgage  partnership  property  to  secure  one  creditor  in  prefer- 
ence to  others.     Anderson  v.  NorUm  (15  Lea,  14),  400. 

6.  Taking  profits  for  rent]  Renting  a  saloon  for  a  share  of  the  profits  of  the 
business  does  not  make  the  parties  partners.  Thwyer  v.  Augut^ne  (55 
Mich.  187),  801. 

PARTY  WALL. 

What  constitutes.]  The  plaintiff  bought  a  lot  of  the  defendant  agreeing  to 
erect  a  building  on  it,  and  it  was  also  agreed  that  when  the  defendant 
should  build  on  his  own  adjacent  lot  he  should  construct  a  stairway  to  the 
second  story  to  serve  for  both  buildings  and  to  stand  one-half  on  the  land 
of  each  party.  The  plaintiff  built  his  wall  twenty  inches  from  the  line, 
and  the  defendant  not  only  used  it  for  the  stairway  bat  for  the  inde- 
pendent support  of  his  own  building.  EM,  that  the  wall  became  a  party- 
wall  and  defendant  was  liable  for  one-half  the  cost.  Molony  v.  Biium 
(05  Iowa,  180),  1. 

PAYMENT. 

I.  Of  tasEM — oheok  not  paid.]  A  tax  payer  gave  his  check  for  his  taxes  to  the 
collector.  It  was  not  presented  for  several  days,  and  meantime  the  bank 
failed.  The  bank  was  insolvent  when  the  check  was  drawn,  and  it  was 
not  shown  that  the  check  would  have  been  paid  if  promptly  presented. 
HM^  that  the  check  was  not  payment.  K(wm%  v.  IHstriet  qf  Columbia 
(4  Mackey,  889),  27a 

%.  WovtUeas  chaok.]  A  cheek  of  a  third  person,  given  and  accepted  in  pay- 
ment of  a  demand,  and  by  both  partiea  sappoeed  to  be  good,  but  proving 
worthleas,  is  not  payment.    Fleig  v.  Slsa  (48  Ohio  St.  51X  800. 

PHYSICIAN. 

8e€  EVIDBNCR,   801. 

YoL.  LIT  — 115 
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PBOCESS. 
8$$  DoBBSS,  157. 

PBOXIMATB  CAU8B. 
See  Nboliosncb,  1. 

PUBUC  POUCT. 
See  OoNTRACT,  9, 1^ 

RAILROADS. 

I.  IHwtrlminitioii  in  6dl|^ti.]  A  railroad  company.  In  oonrideraHon  of 
the  fact  that  a  shipper  furnished  a  greater  quantity  of  freights  than 
other  shippers  during  a  given  term,  agreed  to  make  a  rebatn  on  the 
published  tariff  on  such  freights  to  the  prejudice  of  the  other  shippers  of 
like  freights  under  the  same  circumstances.  Held,  (1)  contrary  to  pub- 
lic poli^,  and  void;  (3)  that  an  in  junction  should  issue:  (8)  that  although 
the  railroad  extended  into  other  States,  the  injunction  should  extend  to 
its  whole  line.    Scofieid  v.  BaUwap  Company  (43  Obio  Sl  571),  84A. 

&  ragbtanittg  hoiw  by  fixing  np  «ngin«.]  The  plaintiff  was  driving  his 
horse  along  a  highway  parallel  and  adjacent  to  a  railroad,  and  the  horse 
was  frightened  by  smoke  from  the  engine  of  a  train  coming  in  the  op- 
posite direction,  and  the  plaintiff  was  injured  in  consequence.  The  en- 
gine had  been  necessarily  freshly  fired  up,  which  increased  tiie  smoke. 
EM,  that  the  railroad  company  was  not  liable.  Lamb  ▼.  Old  Colong 
Railroad  Co.  (140  Mass.  79),  449. 

S.  luBnlts  to  feiiud«  passenger  by  strangers  at  station.]  A  railroad  com- 
pany is  not  liable  in  damages  at  the  suit  of  a  female  passenger,  on  account 
of  obscene  and  profane  language,  indecent  exposure  of  the  person,  and 
other  disorderly  conduct  by  intruders  at  the  station  while  plaintiff  was  * 
awaiting  the  arrival  of  a  train,  when  it  is  not  shown  that  the  company  had 
notice  of  any  facts  which  justified  the  expectation  of  such  an  outrage. 
Batton  V.  South  and  North  Alabama  BaOroad  Company  (77  Ala.  571),  80. 

4k  NagUgSBoe — dangsroos  station  grounds  —  lessee — oontrlbotory  negU- 
genoe.]  The  A.  and  B.  railroad  companies  owned  a  railway  station  and 
grounds  in  the  city  of  Montgomery,  and  leased  it  to  the  defendant  railroad 
company.  The  plaintiff  came  to  Montgomery  on  the  defendant  railroad 
and  on  alighting  at  the  station,  desiring  to  find  a  privy,  made  inquiry  of  a 
stranger,  who  pointed  in  the  direction  of  a  privy  erected  on  the  bank  of 
the  river,  at  the  further  end  of  the  platform,  about  fifty  yards  from  the 
station;  and  in  trying  to  find  it,  he  wandered  beyond  it  in  the  dark,  fell 
down  the  steep  bluff,  and  sustained  serious  injuries.  The  railroad  plat- 
form was  well  lighted,  and  extended  from  the  depot  to  the  river;  but  there 
was  no  light  at  the  privy,  and  a  house  intervened  between  it  and  the  lights 
on  the  platform.  The  plaintiff  was  acquainted  with  the  locality.  Held, 
that  he  had  no  cause  of  action  against  the  A.  and  B.  railroad  companies, 
as  to  them  being  a  mere  stranger;  and  that  he  could  not  recover  as  against 
the  defendant,  because  being  acquainted  with  the  locality,  he  was  guilty 
of  contributory  negligence  in  attempting  to  find  the  privy  without  further 
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RAILROADS  —  Continued, 

Uiquiiy.    Monigcmer]/  and  Bufaula  Baiiwap  Campanif  ▼.  Tkompaon  (77 
Alb.  448),  72. 

■onndiiig  whiitle  at  ov«rlia«d  highway  oroMiiig.J    It  is  not  necea- 


sarily  negligent  in  a  railroad  company  to  sound  a  locomotive  whistle 
at  a  point  where  the  railroad  crosses  a  highway  by  a  bridge  overhead, 
althongh  the  crossing  is  khown  to  be  one  of  extraordinary  danger,  and  the 
sounding  of  the  whistle  causes  a  horse  to  run  away.  OineinfuUit  etc.,  R, 
(Jo.  V.  Gaine9  (104  Ind.  526),  884. 

^  Staftnta — **  on  the  track."]  A  statute  makes  it  the  duty  of  railway  locoooo- 
tive  engineers,  *'  on  perceiving  any  obstiuction  on  the  track  of  the  road," 
to  use  all  means  to  stop  the  train.  Htld^  that  this  does  not  apply  to  an 
animal  running  by  the  side  of  the  track  and  suddenly  springing  on  the 
track  too  late  to  be  avoided.  EaH  Tenneuee,  Virginia  and  Georgia  Rail" 
road  Company  v.  Baylise  (77  Ala.  429),  69. 

7.  Sabsoriptlon — ^validity.  A  subscription  for  building  a  railroad  was  made 
on  the  conditions  that  the  road  should  be  completed  and  put  into  opera- 
tion to  a  certain  town  by  a  certain  date,  and  that  it  should  locate  a  station 
within  a  specified  distance  of  the  court-house  in  the  town.  The  road  waa 
graded  to  the  town  by  the  appointed  time,  but  was  not  fully  completed 
until  several  months  later,  and  in  the  meantime  the  company  used  about 
a  mile  of  another  railroad.  Hetd^  (1)  that  the  contract  for  completion  was 
substantially  complied  with  ;  (2)  that  the  distance  of  the  station  from  the 
court-house  should  be  measured  in  a  straight  line  ;  (8)  that  the  contract  for 
locating  the  station  was  lawful.  Missouri  Pacific  RaUvoay  Company  v. 
Tygard  (84  Mo,  263),  97. 

Obatnicting.]    See  Criminal  Law,  428. 

8u  Cakrisr,  684,  699;  Eminent  Domain*  197,  Taxation,  55S» 

REGISTRATION. 

Bee  MoRixJAGB,  45(^ 

RIVER. 
Bee  Water  and  Water-course,  410. 

SALE. 
1.  SnocessiTe  dallveriaa—  several  contract.]  Q.  agreed  to  sell  to  B.  1,(X)0 
cords  of  wood  "to  be  delivered  from  0.*8  pier  in  [in  Michigan]  over  the 
rail  of  the  vessel  *  *  *  and  to  be  delivered  from  time  to  time  to 
B.'s  vessel  as  wanted  during  the  season  of  navigation;  said  wood  to  be 
piled  as  taken  from  vessel,  and  to  be  measured  and  paid  for  when  piled 
on  B.'s  dock  iu  Milwaukee."  One  cargo  of  the  wood  was  thus  de- 
livered on  the  vessel  and  lost  with  the  vessel.  Held,  that  the  contract 
as  to  such  cargo  became  an  executed  sale,  and  the  title  vested  at  once 
in  B.,  and  the  piling  and  measurement  having  been  rendered  impossible, 
either  by  B.'s  fault  or  by  the  act  of  God,  B.  was  liable  for  the  oaigo. 
Om  v.  Betxjamin  (64  Wis.  862),  619. 
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Z,  Wamuity—dalhrvcyteominr.]  The  plaintiff,  at  Mobile,  Alftbaiiui^oidsnd 
from  defendaot  at  Council  Blufts,  iowa.  through  hia  agent  at  Mobile, 
"  choice  sugar  cured  canvassed  hanu."  The  plaintiff  liad  no  opportunitj 
to  inspect  theui,  but  they  were  shipped  at  Council  Bluffs,  and  pajment 
was  demanded  and  made  while  tbey  were  in  transit.  Hdd,  that  the 
hams  were  warranted  to  conform  to  the  order,  and  defendant  was  lia- 
ble for  a  breach.     Fareheimer  v.  Stmoart  (65  Iowa,  504),  80. 

See  Contract,  159;  Fraud,  610. 

SCHOOLS. 
Biq^intandent  —  reliuing  license.]     A  oountj  school  superintendent,  will- 
fully or  corruptly  refusing  a  license  to  teach  to  one  lawfully  entitled, 
is  liable  in  damages.     Blm&re  v.  OverUm  (104  Ind.  548),  MS. 

SIDEWALK. 
3m  Nbolioencb,  698 

STATUTE. 
I.  "BfannfiMytmrar.**]   Evening  Journal  AeeoetaHanr.  SUmU  Bomrd^^f  Ameeeon 

(47  N.  J.  Law.  86).  114. 

S.  "Prodaoe  dealer.'*]  A  license  law  provided  that  **  every  person 
whose  business  it  is  to  buy  and  sell  produce,  fish,  meats  and  fruits 
from  wagons  and  carts  shall  be  regarded  as  a  produce  dealer,"  and 
that  *'  no  additional  license  shall  be  required  from  produce  dealers 
for  selling  meat  "  Held,  that  butter  and  eggs  are  "  produce  *'  within 
the  statute,  bat  one  who  sells  meats  alone  is  not  a  produce  dealer. 
Diitrict  of  Columbia  ▼.  Ojfsier  (4  Mackey,  285),  d75. 

3.  "  Use  and  operation  of  a  railway."]  Wiping  locomotive  engines,  open- 
ing and  closing  doors  of  an  engine-house,  and  removing  snow  from  a  turn- 
table and  the  tracks,  do  not  pertain  to  the  operation  of  a  railroad,*'  al- 
though turning  the  turn-table  does  MoUone  v.  Burlington,  Cedar  Bcqridi 
and  NoriJiem  RaUway  Company  (65  Iowa,  417),  11. 

^  "Vacation."]  An  adjournment  of  court  for  thirty -two  days  is  to  be  regarded 
as  "  vacation.'*    Conkltng  v.  Ridgley  A  Co.  (113  III.  86),  904. 

See  Constitutional  Law,  182. 

STATUTE  OP  FRAUDS. 

1.  Xiloense— part  performance.]    A  mere  oral  license  to  construct  a  railway 

track  over  the  land  of  another,  as  distinguished  from  an  oral  agreement  of 
sale  of  the  right  of  way,  cannot  be  enforced  In  equity,  even  after  the 
expenditure  of  a  large  sum  of  money  in  constructing  the  road  on  the  faith 
of  it.  Si.  Louie  National  Stock  Tarde  v.  Wiggine  Ferry  Company  (11% 
111.  884),  248. 

2.  Memorandum  —  separate  papers.]    The  defendants  orally  bargained  with 

Freeman,  claimed  by  them  to  be  the  agent  of  the  plaintiffs,  and  by  the 
plaintiffs  to  be  a  broker,  for  the  purohase  from  the  plaintiffs  of  pork  at  a 
price  exceeding  $50.     Freeman  telegraphed  to  the  plaintiffs:  "Mendel 
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§▼8  belll«8,  eight  Ehrlich  oilers  seven^lghths  ten  Mltoe  Mghter  thaa 
last"  On  the  same  daj  he  made  the  following  entiy  in  hte  entry  hook: 
'*  Sold  account  C.  H.  North  &  Co.,  Mendel,  5  bellies,  a"  ffM,  not  a  suf- 
fident  memorandum  to  comply  with  the  statute  of  frauds.  Ifarth  v. 
Mendei  (78  Ga.  400),  879. 

tb  What  Is  ootttraot  of  sale.]  Defendants  went  to  the  shop  of  plaintiff,  wagon 
and  carriage-makers,  to  purchase  brewery  trucks.  Plaintiff  having  none 
on  hand,  ordered  them  with  the  defendants'  assent  from  wagon-builders 
in  another  dty.  The  trucks  were  accepted  and  paid  for  by  plaintiff. 
Some  alterations  were  made  by  plaintiff,  at  defendants'  request,  and  % 
painter,  employed  by  the  defendants,  painted  their  names  aud  business 
on  the  ^des  of  the  trucks  while  on  the  plaintiff's  premises.  Held,  a  con- 
tract for  sale  of  goods  within  the  statute  of  frauds.  PaweUki  V.  Ear* 
gr€ai9€9  (47  N.  J.  Law,  884),  1(12. 

STATUTE  OF  LIMITATIONS. 
Ctanpating  timis.]    In  computing  time  under  the  statute  of  limltaftloiis^  the 
day  on  whioh  the  cause  of  action  aoemed  is  ezeladed.    McO^U/Mik  ▼. 
Hopper  (47  N.  J.  Law,  189),  146. 

See  Iksahitt,  748. 

STOCK. 
!•  ^nt^AmmAm     faoreoa  of  oanital  —  ll£s*tMiant  and  raiiaindmBaa.1     A 

will  bequeathed  corporate  stock  in  trust  to  pay  the  dividends  to  the  testa- 
tor's daughter  for  life,  "  without  diminution  of  principal."  The  company, 
having  doubled  its  original  capital  from  its  earnings,  issued  additional 
stock,  after  the  testator's  death,  to*the  amount  of  thisincrsase,  and  divided 
It  among  the  stockholders  in  proportion  to  the  amount  originally  held  by 
them.  HM,  that  the  life-tenant  had  no  right  to  this  new  stock.  Oibbans 
V.  Mdhon  (4  Mackey,  180),  262. 

9k  Bights  of  Uis-tanant  and  remainderman.]  Where  a  will  provides  for  a 
trust  to  pay  income  to  one  for  life  with  remainder  to  another,  and  the 
trustee  invests  in  bonds  at  a  premium,  payable  at  a  certain  day,  he  may 
deduct  from  the  interest  received  on  each  bond  enough  to  make  good,  by 
successive  deductions,  the  amount  of  such  premium,  without  regard  to 
the  market  value  of  the  bonds  at  the  time  of  deduction.  Neto  Engkuid 
Tnut  Co.  V.  Eaian  (140  BCass.  682),  498. 

SUBSCRIPTION. 
Sd§  Fbaud,  00;  Railboads,  97. 

SURETY. 
Baoognhmnoe  esaouAad  in  blank.]  A  surety  signed  a  criminal  reeogninnce 
having  the  name  of  the  obligee  and  the  penalty  blank,  but  knowing  who 
and  what  the  same  were  to  be,  and  orally  authorised  the  sheriff  to  fill  the 
same  in,  and  departed.  The  sheriff  filled  the  blanks  aooordlngly.  M$H 
that  the  surety  was  bound.    Brtnon  v.  OolquiU  (78  Qa.  69),  867. 

See  KxflcUTOB  and  Administratob. 
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TAXATION. 

dnilkmmf  •«■  otfnoniwktoiiti.]  Sleeping  can,  hired  and  run  by-n  niHray 
oompanj  in  Colonulo,  fiom  a  company  in  lUinois  having  no  office  or  place 
of  bnsineaw  in  Colorado,  are  taxable  in  the  latter  State.  CarUde  ▼.  Ptdlmmi^ 
Palace  Car  Compan§f  (8  Ck>lo.  3^),  658. 

TELBGRAPa 
I.  dpher  daspatoh  —  dutj  to  deiivar.]  A  telegraph  company  Is  liable  In  daoa- 
ages  for  imreaaonable  delay  in  the  delivery  of  a  cipher  despatch,  and  the 
recovery  is  not  limited  to  nominal  damages.     We^em  Unum  TeUgraph 
Company  v.  Fatman  (73  Oa.  285),  877. 

8.  Iitmittng  liability- — nogligvnoa  —  damages.]  The  following  telegram  was 
written  upon  a  blank  stipulating  that  the  company  should  not  be  liable  for 
mistakes  or  delays  in  the  transmission  or  deliveiy  of  any  nnrepeated  mes- 
sage, by  negligence  of  its  servants  or  otherwise,  beyond  the  amoant  re- 
ceived Aor  sending  the  same:  "  Send  bay  horse  to-day.  Mock  loads  to- 
night." The  message  was  not  repeated,  and  was  delayed  in  transmission 
by  the  defendant's  negligence,  and  the  sender  lost  the  sale  of  the  horse  in 
consequence.  Mock  was  a  well-known  horse  dealer,  in  the  habit  of  ship- 
ping horses  at  that  place.  HM  (1)  that  the  stipulation  did  not  prevent  a 
recovery  for  a  want  of  ordinary  care  and  diligence;  (2)  actual  damages  were 
recoverable.  Thompson  v.  Western  Union  Telegraph  Company  (64  Wis. 
581),  644. 

3.  Polsa  in  street  —  nuisance.]  Telegraph  poles  and  wires  in  a  public  street 
are  not  necessarily  a  nuisance  which  will  be  prohibited  at  the  suit  of  one 
in  front  of  whose  lot  they  are  erected.  McCormick  v.  District  of  Columbia 
(4  Mackey,  896),  284. 

^  Requirement  of  deposit.]  The  rule  of  a  telegraph  company  that  a  transient 
person  sending  a  message  requiring  an  answer  must  deposit  enough  money 
to  pay  for  ten  words  is  reasonable,  and  unless  complied  with  the  company 
may  refuse  to  send  the  message.  Western  Union  TeL  Co.  v.  AfcChUre  (104 
{pd.  130),  296. 

TENANTS. 

See  Stock,  262,  403. 

TRIAL. 
Ooniment  of  oomsel  on  answer.]    The  plaintiff's  counsel  may  not  comment 
to  the  jury  upon  the  discrepancy  between  the  original  and  the  amended 
answer  and  argue  therefrom  that  the  defense  is  fictitious.     T(tft  v.  fiake 
(140  Mass.  250),  459. 

TRUST. 
See  EjBcnfBHT,  870;  Bzjbcutor  and  Administbatob,  485;  Will,  218. 

VERDICT. 
See  Cbucinal  Law,  404. 

WARRANTY. 
See  Sale,  80. 
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WATER  AND  WATER-CX)URSB. 

1.  Rfltrlgable  ilv«r->ioU  ImIow  low-waiter  matk.]  TIm  «oI1  ta  nvflgabls 
riyera  below  low  water  mark,  as  well  as  the  use  of  the  atieam  for  pnrpoaaa 
of  nayigaUon,  belongs  to  the  public,  and  the  title  la  Tested  in  the  State  for 
the  use  of  the  public,  and  a  grant  from  the  State  to  an  indiyidual,  under 
the  general  land  laws,  which  purports  to  include  the  bed  of  such  a  navi- 
gable stream,  and  to  give  the  grantee  the  exclusive  privilege  of  taking  sand, 
gravel,  and  other  deposits  from  the  bed  of  the  stream.  Is  to  this  extent 
void.     Qoodmn  v.  Thompson  (15  Lea,  209).  410. 

wS.  What  is  ^  navlgmhle''  abvam.]  A  stream  is  not  navigable  upon  which  logs 
can  be  'floated  only  during  a  freshet  or  at  high  water  Lewii  v.  CojflM 
County  (77  Ala.  190),  55. 

3.  Annvioii.]    LintMeum  v.  Ooan  (64  Md.  489),  776. 

WILL. 
1.  In  language  nqt  nndemitood  by  testator.]    Awillmaj  be  valid  although 
written  in  a  languaige  not  understood  bj  the  testator.     WiU  of  WaUer  (HA 
Wis.  4S7),  640. 

A.  ZiSgaoy  in  lien  of  dower  — prelarence.  J  A  pecuniary  legacy  to  the  testa- 
tor's widow,  accepted  bj  ner,  must  be  paid  not  only  in  preference  to  gen« 
eral  legacies,  but  if  the  abatement  of  those  proves  insuflScient,  in  pref- 
erence, first,  to  specific  l>equests,  and  second,  to  specific  devises.  Borden 
V.  Jenk$  (140  Mass.  562),  507. 

9.  Per  stirpes  or  per  capita.]  A  testator  directed  that  the  remainder 
of  his  estate  should  l>e  divided  equally  among  his  heirs.  HM,  that  they 
took  per  $tirpe$.    KeUey  v.  Vigas  (112  111.  242),  235. 

4.  Trust  for  ohaiity  — oertainty.]    Devise  was  made  by  a  daughter  to  her 

mother  of  all  her  estate,  "  upon  the  express  condition  however  that  the 
devise,  by  will  to  be  executed  before  receiving  this  bequest,  so  much 
thereof  as  shall  remain  undisposed  of  or  unspent  at  the  time  of  her  de- 
cease, to  such  charitable  institution  for  women  in  the  city  of  Chicago,  as 
she  may  select."  The  mother  declined  to  execute  such  will.  i7i^,that 
the  trust  could  not  be  executed  until  the  mother's  death.  MUl$  v.  Neto^ 
htrry  (112  111.  123),  218. 

6.  Vested  remainder.]  A  will  provided:  "  At  the  decease  of  my  wife,  all  my 
estate,  real  and  personal,  shall  go  to  and  be  equally  divided  among  my 
children,  the  issue  of  a  deceased  child  standing  in  the  place  of  a  parent." 
HM,  a  vested  remainder.     OUtbent  v.  0%l)bena  (140  Mass.  102),  458. 

WORDS. 
Aocidant  ]    See  Iksitrancb,  896. 

Ctantainod  iA.]    Bee  Insurance,  681. 

Iffanulaotnrsr.]    See  STAnrra. 

NatvigaUe.]    See  Water  and  Watbb^oitrsb,  M. 

On  the  track.]  .  Bee  Railroads,  69. 

Produce  daalar.]    See  Statdtb,  275. 

Use  and  operatioa  of  a  railway.]    See  STATOts,  11. 

VaoatloB.]    See  Statute,  204. 
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